THE INDIAN LIMITATION ACT 

(IX OF 1908) 




THE 




INDIAN LIMITATION ACT 

(IX OF 1908) 

WITH EXHAUSTIVE. ANALYTICAL AND CRITICAL COMMENTARIES 

BY 

V. V. CHITALEY, B.A., LL.B., Senior Advocate, 

Federal Court & Editor, All India Reporter, Nagpur, and 
K. N. ANNAJI RAO, B.a., b.l.. Advocate. High Court, Madras; 
assisted by D. V. CHITALEY, b.a.. ll b.. Advocate 
and Publisher, The All India Reporter, Nagpur, 


(1942) 2nd Edn. 

VOLUME I 

SECTIONS 

( 1 — 32 ) 

PUBLISHERS 

THE ALL INDIA REPORTER LTD. 

NLVCiin’U. 

(All Rights Rcscri'cJ) 







PRINTED BY D. O. RANADE 
AT THE ADD INDIA REPORTER PRESS 


NAGPUR 



*^aws, thus limiting suits, are founded in the 
noblest policy. They are statutes of repose, to 
quiet titles, to suppress frauds, and to supply the 
deficiency of proofs arising from the ambiguity 
and obscurity or the antiquity of transactions. 
Controversies are limited to a fixed period of time 
lest they should be immortal while men are* mortal 
— Ne autejn lites immoriales essent, dum litigaiites 
mortales sunt. (Story’s Conflict of Laxcs.) 


A statute of limitation instead of being viewed 
% 

in an unfavourable light as an unjust and dis¬ 
creditable defence, should have received such 
support from Courts of Justice as would have 
made it what it was intended emphatically to be, 
a statute of repose. (Justice *Story in Bell y. Morrison.) 


TO 

THE LEGAL PROFESSION 
IN GRATEFUL RECOGNITION OF 


THEIR WARM APPRECIATION AND SUPPORT 



PREFACE TO THE SECOND EDITION. 



HE fact that a second edition of this work has been 
called for within three years of the publication of its 
first edition is ample testimony to the cordiality of the 
reception accorded to the first edition and the Authors wish 
to thank the legal profession for this encouragement. During 
the three years that have elapged since the publication of 
the first edition hundreds of decisions bearing on the law of 
limitation including some important pronouncements by the 
Privy Council have been reported and there have also been 
some changes in the statute. All these have been considered 
and incorporated in this edition. Opportunity has also been 
taken to revise the book thoroughly'- and to check all the 
references. Special attention is drawm to the foot-notes. 
They do not contain merely the references of the cases relied 
on in support of the propositions in the body of the work 
but often include critical notes on cases and other matters 
which could not conveniently be given in the body. 


The law of limitation is a very tough branch of the 
law and the Indian Limitation Act is an Act Avhich requires 
revision and amendment in several places. That supreme 
desideratum in any system of law, namely, certainty, is 
greatly lacking in its provisions, giving rise to numerous 
doubts and conflicts. The task of interpreting and explaining 
the provisions of the Act has by no means been an easy one. 
The Authors have, however, endeavoured to take a eompre- 
l hensive view of the subject and present it in a systematic 

combining the ideal of exhaustiveness w'ith tliat of a 
scientific exposition of the underlying principles. 

1 A fresh General Index has been specially prepared for 
this edition. The addition of a Table of Cases is a feature 
wdiich, it is hoped, wdll enliance the usefulness of the book. 
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The Authors wish to thank the following gentlemen 
for their valuable assistance in the preparation of this edition: 
Messrs. S. Appu Rao, b.a., b.l.. Advocate of the Madras High 
Court, V. S. Balkundi, b.a., ll.b., K. S. Bakre, b.sc., ll.b., 
V. R. Buche, b.a., ll.b., W. N. Gadgil, b.sc., ll.b., and G. B. 
Shidhaye, b.a., ll.b.. Pleader, Nagpur. 


V. V. C. 
K. N. A. 
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PREFACE TO THE FIRST EDITION 


T he cordial reception accorded to their Commentaries 
on the Civil Procedure Code and the Criminal Procedure 
Code, has induced the authors to venture again before the 
legal public with this Commentary on the Limitation Act. 

The authors have, in the plan and execution of this 
work, followed the same method as that adopted in the two 
previous publications. All the decisions of their Lordships 
of the Privy Council and the Superior Courts of India and 
Burma, bearing on the Limitation Act, have been collected, 
studied carefully and analytically and endeavour has been 
made to enunciate with clarity and precision the basic 
principles of law underlying them. To unravel the huge mass 
of case-laAV that has gathered on the subject and to deduce 
the principles has by no means been an easy task. But no 
pains have been spared to do so and to classify tlie principles 
so deduced under appropriate headings and present them in a 
logical and cogent manner. The aim has been to make the 
commentary as useful as possible to the Bench and the Bar 
and the authors have therefore attempted to discuss all the 
various questions arising in practice under this Act, by 
reference to fundamental principles, illustrated by the 
decisions of the Courts. It cannot be gainsaid that the 
hackneyed method of merely digesting cases under each 
section has ceased to appeal to the profession as being of no 
real help or guidance in appreciating the decisions. 

Wherever there is a conflict of decisions, attempt has 
been made to resolve the conflict by discussing the question 
on first principles and the authors have not sliinink from the 
task of criticising decisions which, on applying tlie basic 
principles of law, are found to be open to such criticism. 
In the foot-notes, special care has been taken to explain the 
decisions cited and to indicate the applicability of the 
principles illustrated by them. 
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PREFACE TO THE FIRST EDITION 


In order to facilitate reference, the full text of the 
Act has been given all in one place. The synopsis and the 
grouping of other important and useful subjects given under 
the heading “other topics” Avill, it is hoped, be of help to 
the reader to find out the particular subject required with 
facility and ease. 

Corresponding sections of the earlier Limitation Acts 
have been given in the foot-notes under each section, to 
enable the reader to appreciate the decisions on such enact¬ 
ments in the light of the language of those enactments. 

The authors trust that this work will receive the 
same generous support from the Bench and the Bar as was 
accorded to their Commentaries on the Civil Procedure 
Code and the Criminal Procedure Code. 

The authors desire to express their indebtedness to 
Messrs. D. D. Datar, B.sc., ll.b. and R. K. Manohar, b.a., ll.b. 
Advocates and D. V. Chitaley, b.a., ll.b., Pleader, Nagpur; 
Messrs. S. Appu Rao, b.a., b.l., C. Srinivasa Rao, m.a., b.l., 
and V. Srinivasa Iyer, b.a., b.l.. Advocates; Messrs. T. R. 
Ananthasubramania Iyer, b.a., b.l., K. G. Subramania Iyer, 
M.A., B.L., N. Balasubramania Iyer, m.a., m.l., and E. R. 
Gopinatha Rao, b.a., b.l.. Pleaders, Coimbatore; Mr. V. S. 
Balkundi, b.a., ll.b.. Pleader, Nagpur and Mr. B. S. Panisuff, 
B.A., LL.B., Advocate, Bombay, for the very valuable helx> 
rendered by them in compiling and bringing out this work. 


March lo,\ 
1938, I 


V. V. c. 

K.N.A. 



CONTENTS 


Abbreviations 

The (English) Prescription Act, 1S32 (2 & 3 \vill. iv, ... 

Ch. 71) 

The Indian Easements Act, v of 1 S 82 

The Indian Limitation Bill (i90S) — Statement of 
Objects and Reasons 

The Indian Limitation Bill (190S) — Select Committee’s 
Report 

Acts amending the Limitation Act, 190S : 

Second Repealing and Amending Act, xvii of loii ... 

Repealing and Amending Act, XVIII of 1919 

Indian Limitation and Code of Civil Procedure 
(Amendment) Act, xxvi of 1920 

Indian Limitation (Amendment) Act, X of 1922 

Repealing and Amending Act, xi of 1923 

Criminal Law Amendment Act, xii of 1923 

Indian Limitation (Amendment) Act, xxx of 1925 

Sind Courts (Supplementary) Act, xxxiv of 192G 

Indian Limitation (Amendment) Act, i of 1927 

Indian Limitation (Second Amendment) Act, ix of 1927... 

Repealing and Amending Act, x of 1927 

Indian Limitation (Amendment) Act, i of 1929 

Transfer of Property (AniGiidment) Supplementary Act, 
XXI of 1929 ... 

Repealing and Amending Act, viii of 1930 

Central Provinces Courts (Supplementary) Act, viii 
of 1935 

Indian Limitation (Amendment) Act, xiv of 1037 

Repealing and Amending Act, xx of 1937 

Government of India (Adaptation of Indian I^aws) 
Order, 1937 

Insurance Act, iv of 1938 

Insurance (Amendment) Act, Xi of 1939 ... 

Repealing and Amending Act, xxxiv of 1939 
Arbitration Act, x of mo 
Berar Laws Act. IV of 194 1 ... 

Insurance (Amendment) Act, xiii of 1941 


PAGES 

13-15 


17.19 

19-35 


3G-4G 


lG-19 



49-50 


50 

50- 51 

51 - 52 

52 

52- 53 

53 

53- 51 

t m 

i> 1 -»>..> 

55 

55-5G 

5G 

57 

57 - 5S 
5H 

53 

59 

59 

59-00 

00 

00-01 

01 

01 



Xll 


CONTENTS 


Chronological Table of Enactments 

Statement of Amendments and Repeals 

The Indian Limitation Act, ix op iqos, as 

MODIFIED UP to 8tH APEID 1941 (FULL TEXT) . 

COMMENTARY ... 

Sections with Synopsis in parallel columns... 


PAGES 

62-63 

.. 64-68 

69-110 
111-1000 
. 1001-1023 



ABBREVIATIONS 


A. O. 

• • • 

Government of India (Adaptation 
of Indian Laws) Order, 1937 as 
modified by the Government of 
India (Adaptation of Indian Laws) 
Supplementary Order, 1937. 

A.I.E. 1921 All,, Bom., etc. ... 

Ail India Reporter, Allahabad, 
Bombay,etc., sections of the respec¬ 
tive years. 

All. oi* I. L. K. 

All. 

Indian Law Reports, Allahabad Series. 

Agra. 


Agra High Court Reports. 

All. li. Jour. 


Allahabad Law Journal. 

AU. W. N. 


Allahabad Weekly Notes. 

AU. W. R. 


Allahabad Weekly Reporter. 

App, Cas. 


Law Rei^orts, Appeal Cases (England). 

Beng. L. R. 


Bengal Law Reports. 

B. R. 


Bihar Reports. 

Bom. or I. L. R. Bom. 

Indian Law Reports, Bombay Series. 

Bom. H. C. R. 

• • « 

Bombay High Court Reports. 

Bom. Li. R. 

• • * 

Bombay Law Reporter. 

Bom. P. J. 

• • • 

Bombay Printed Judgments. 

Bourke 

* « • 

Bourke’s Reports. 

Bur. L. Jour. 

• » • 

Burma Law Journal. 

Bur. Ij. E. 

• • • 

Burma Law Reports. 

Bur. Ij. Tim. 

• • • 

Burma Law Times. 

Cal. or I. Ii. R. 

Cal. 

Indian Law Reports, Calcutta Series. 

Cal. Li. Jour. 


Calcutta Law Journal. 

Cal. Ii. R. 

• • • 

Calcutta Law Reports. 

Cal. W. N. 

• » • 

Calcutta Weekly Notes. 

C. P. Ii, R. 

• • • 

Central Provinces Law Reports. 

Cor. 


Coryton’s Reports. 

Cr. L. J. 

• ♦ • 

Criminal Law Journal. 

E. R. 

« * # 

English Rei^orts (England.) 

Hay 

• • • 

Hay’s Reports. 

Hyde 

• • • 

Hyde’s Reports. 

Ind. App. 

• • • 

Law Reports, Indian Ai^peals. 

Ind. Cas. 


Indian Cases. 

Ind. Jur. (n.s.) 

• • • 

Indian Jurist (New Series). 

Ind. Jur. (o.S.) 

• • • 

Indian Jurist (Old Series). 

Ind. Rul. 

• • • 

Indian Rulings. 

Kar. (I. Ij. R.) 

• • • 

Indian Law Reports. Karachi Series. 

K. B. 

• • « 

Law Reports, King’s Bench (England). 

Knapp 

4 • • 

Knapp’s Reports. 




XIV 


ABBREVIATIONS (contd.) 


Lah, or I. L. B.. Lah. 

• • • 

Indian Raw Reports, Rahore Series. 

Lah. L. Jour. 

« ♦ • 

Rahore Raw Journal. 

L. J. 


Raw Journal (England). 

L. R. 

• « • 

Law Reports (England). 

L. R. A. 


Law Reporter, Allahabad. 

L. T. 

* * • 

Law Times (England). 

Row. Bur. Rul. 


Lower Burma Rulings. 

Luck, or I. L. R. Luck. 

• • • 

Indian Law Reports, Lucknow Series. 

Liuck. Cas. 


Lucknow Cases. 

Mad. or I. R. R. Mad. 


Indian Law Reports, Madras Series. 

Mad. H, C. R. 

• • • 

Madras High Court Rex:)orts. 

!Mad. Jur. 

• * • 

Madras Jurist. 

Mad. R. Jour. 

• • « 

Madras Law Journal. 

■Mad. R. Tim. 

• • • 

Madras Law Times. 

Mad. R. AV. 

• • • 

Madras Law AVeekly. 

Mad. AV. N. 


Madras AA^eekly Notes. 

Mai’tj}i. 

• • • 

Alarshall’s Reports. 

AIoo, Ind. App. 

• * • 

Moore’s Indian Appeals. 

AIoo. P. C. C. 

• • • 

Moore’s Privy Council Cases. 

Nag. (L R. R.) 


Indian Law Reports, Nagpur Series. 

Nag. R. Jour. 

• • • 

Nagpur Law Journal. 

Nag. R. R. 

• • « 

Nagxmr Law Reports. 

N.-AV. P. H. C. R. 


North-AA’^est Provinces High Court 
Reports. 

Oudh Cas. 

• • • 

Oudh Cases. 

Oudh R. Jour. 

• « « 

Oudh Law Journal. 

Oudh R. R. 


Oudh Law Rei^orts. 

Oudh S. C. 


Oudh Select Cases. 

Oudli AV. N. 


Oudh AA^eekly Notes. 

Pat. or I. R. R. Pat. 

« • • 

Indian Law Reports, Patna Series. 

Pat. H. C. C. 

« « ■ 

Patna High Court Cases. 

Pat. R. Jour. 

• ♦ * 

Patna Law Journal. 

Pat. R. Tim. 

• « • 

Patna Law Times. 

Pat. R. B. 

• • * 

Patna Law Reporter. 

Pat. R. AV. 


Patna Law AVeekly. 

Pat. AV. N. 

« • • 

Patna AVeekly Notes. 

Pun. R. R. 

• • • 

Punjab Law Reporter. 

Pun. Re. 


Punjab Records. 

Pun. AV. R. 


Punjab AA'^eekly Reporter. 

Q. B. 

« « ■ 

Law Reports, Queen’s Bench 
(England). 

R. & J.s’ 

• * * 

Rafique and Jackson’s Oudh 

Privy Council Decisions. 

Rang. 

« • • 

Indian Law Reports, Rangoon Series 

Rang. R. It. 


Rangoon Law Rei^orts. 

R. R. 

• « » 

Revised Reports (England). 

R. S. G. 


Rules of the Supreme Court of 
England. 



ABBBEVIATIONS (concld.) XV 


Sar. 

• • • 

Saraswati’s Privy Council 

Judgments. 

Shome L. K. 

• • • 

Shonie’s Law Reports. 

Sind Ij. K. 

• • • 

Sind Law Reporter. 

Suther, 

• • • 

Sutherland’s Privy Council 
Judgments. 

Suth. W. R. 


Sutherland’s Weekly Reporter. 

Times Ij. R. 


Times Law Reports (England). 

U. P- B. R. 

« • « 

United Provinces Board of 
Revenue. 

U. P. L. R. 

» « • 

United Provinces Law Reports. 

XJpp. Bur. Rul 

♦ « • 

Upper Burma Rulings. 

Weir 

« • • 

Weir’s Criminal Rulings. 

W. R. (Eng.) 

• • • 

Weekly Reporter (England). 

Art. 

» • • 

Article. 

C. A. 

• • • 

Court of Ai)peal. 

Cl. 


Clause. 

Cr. 

• • • 

Criminal. 

D. B. 

• • « 

Division Bench. 

P. B. 

» • • 

Full Bench, 

P. C. 

• • • 

Federal Court, 

P.-N. 


Foot-Note. 

G. I. 

• • • 

Government of India Act, 1935. 

Jour. 

• • • 

Journal. 

li. P. 

♦ • « 

Letters Patent. 

N. 

• • • 

Note. 

O. 


Order. 

P. 

« • « 

Page. 

P. c. 


Privy Council. 

Pre. 

• • « 

Preamble. 

R. 

• • • 

Rule, 

S. 

• • • 

Section. 

S. B. 

• • • 

Special Bench. 

In foot-notes- 

- (’06) means (1860); (’04) means (1904); (’27) means 


(1927); (’39) means (1939). 

Full year reference is given prior to 1860, like 
(1818) and not (’18). (1865) and not (’65) and so 
on and to all English cases. 

Tlie figure preceding the A. I. H. reference denotes 
the Volume Nuniler of All India Reix)rter. 
Thus, in (’40) A. I. 1?. 1940 Oudh 441. the 
figure ^7 denotes the 27th Volume of the All 
India Reix>rter. “1914” being the 1st Volume. 




IMPORTANT NOTE 

References to Official Repm-ts are invariaUy 
given in all cases found in the Official Repoi-ts. 



THE (ENGLISH) PRESCRIPTION ACT 

(1832, 2 & 3 Will. IV, Ch. 71.) 

An Act for shortening the time of prescription 

IN CERTAIN CASES. 

Lord Tenterden's Act, 1st Attfjnst, 183'^^. 

1, Whereas the expression “Time immemorial, or Time whereof the Memory 
Claims to Right of runneth not to the contrary,” is now by the law of Englaiul 

-Common and other in many cases considered to include and denote the whole period of 
pro/i/3 a prendre, time from the reign of King Richard the First, whereby the Title 
^Tb^t to matters that have been long enjoyed is sometimes defeated by 

en^o^en*/ by s^w- showing the commencement of such enjoyment, which is in many 
ing the Commence- Cases productive of Inconvenience and Injustice; for Remedy thereof 
ment. be it enacted by the King’s Most Excellent Majesty, by and with the 

Advice and Consent of the Lords Si>iritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same. That no claim which may be 
lawfully made at the (Tommon Law, by Custom, Prescription, or Grant, to any Right of 
Common or other Profit or Benefit to be taken and enjoyed from or upon any Land of 
our Sovereign Lord the King, his heirs or successors, or any land being Parcel of the 
Duchy of Lancaster, or of the Duchy of Cornwall, or of any Ecclesiastical or Lay Person 
or Body Corporate, except s\ich matters and things as are herein specially provided for, 
and except Tithes, Rent, and Services, shall, where such Right, Profit, or Benefit shall 
have been actually taken and enjoyed by any person claiming right thereto witliout 
Interruption for the full period of Thirty years, be defeated or destroyed by showing 
only that such Right, Profit, or Benefit was first taken or enjoyed at any time prior to 
such period of Thirty years, hut nevertheless such claim may be defeated in ixny other 

, way by which the same is now liable to be defeated; and when such 
.enjoyment ufe RP^ht Right, Profit, or Benefit shall have been so taken and enjoyed as 
to be absolute unfess aforesaid for the Full Period of Sixty years the Right thereto shall 
%ad by Consent or be deemed absolute and indefeasible, unless it shall aT)pear that tlie 
Agreement. same was taken and enjoyed by some Consent or Agreement expressly 

-made or given for that purpose by Deed or Writing, 

2. And be it farther enacted, that no Claim which may be lawfully made at the 
In Claims of Ri Ut Law, by Custom, Prescription, or Grant to any way or 

•of Way™or other other easement, or to any Water-course, or the use of any Water, to 
Easement the Period be enjoyed or derived upon, over or from any Land or Water of our 
to be Twenty years gaid Lord the King, his heirs or successors, or being Parcel of the 
.and Forty years. Duchy of Lancaster or of the Duchy of Cornwall, or being the 

property of any Ecclesiastical or Lay Person, or Body Corporate when such Way or 
other Matter as herein last before mentioned shall have been actually enjoyed by any 
person claiming Right thereto without Interruption for a full period of Twenty years, 
but nevertheless such Claim may be defeated in any other way by which the same is 
now liable to be defeated; and where such Way or other Matter as herein last before 
mentioned shall have been so enjoyed as aforesaid for the full period of Forty years, the 
Right thereto shall be deemed absolute and indefeasible, unless it shall appear that the 
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same was enjoyed by some Consent or Agreement expressly given or made for that- 
purpose by Deed or Writing. 


3. And be it further enacted, that when the Access and Use of Light to and for 
Claim to the Use any Dwelling house, Workshop, or other Building shall have been 

actually enjoyed therewith for the full period of Twenty years 
without Interruption, the Right thereto shall be deemed absolute 
and indefeasible, any local Usage or Custom to the contrary notwith¬ 
standing, unless it shall appear that the same was enjoyed by some- 
Consent or Agreement expressly made or given for that purpose- 


of Light enjoyed for 
Twenty years inde¬ 
feasible unless shown 
to have been by Con¬ 
sent or Agreement 
in Writing. 

by Deed or Writing. 

4 . And be it further enacted, that each of the respective Periods of Years'- 
The Periods to be hereinbefore mentioned shall be deemed and taken to be the Period' 
Periods before action, next before some Suit or Matter, to -ss-hich such Period may relate,, 
n eiiup ion. shall have been or shall be brought into question, and that no Act or 

other Matter shall be deemed to be an Interruption within the meaning of this Statute, 
unless the same shall have been or shall be submitted to or acquiesced in for one year 
after the Party interrupted shall have had or shall have notice thereof, and of the person¬ 
making or authorising the same to be made. 


Pleadings. 


5. And be it further enacted, that in all Actions upon the case and other 
pleadings, wdierein the Party, claiming may now by law allege his 
Right generally, without averring the existence of such Right from Time 

immemorial, such general Allegation shall still be deemed sufficient, and if the same shall 
he denied all and every, the Matters in that Act mentioned and provided, w'hich shall be 
applicable to the Case, shall be admissible in Evidence to sustain or rebut such allegation ; 
and that in all pleadings to Actions of trespass, and in all other pleadings wherein,, 
before the passing of this Act, it would have been necessary to allege the Right to have 
existed from Time immemorial, it shall he sufficient to allege the Enjoyment thereof as 
of Right by the Occupiers of the Tenement in respect whereof the same is claimed for- 
and during such of the periods mentioned in this Act as may he applicable to the Case,, 
and without claiming in the Name or Right of the Owner of the Fee, as is now usually 
done ; and if the other Party shall intend to rely on any Proviso, Exception, Incapacity,. 
Disability, Contract, Agreement, or other Matter hereinbefore mentioned, or on any Cause 
or flatter of Fact or of Law not inconsistent with the simple Fact of Enjoyment, the- 
same shall be specially alleged and set forth in ans-u'er to the Allegation of the Party 
claiming, and shall not be received in evidence on any general Traverse of Denial of such 
Allegation. 

6 . And be it further enacted, that in the several Cases mentioned in and provided' 

Presumption not presumption shall be allowed or made in favour or- 

to be allowetl in support of any Claim, upon Proof of the Exercjse or Enjoyment of 
claims herein pro- the Right or Matter claimed for any less Period of Time or Number- 
Yided for. Years than for such Period or number mentioned in this Act as. 

may he applicable to the Case and to the Natui*e of the Claim. 

7. Provided also, that the time during which any Person, otherwise capable of 
Proviso for In- resisting any Claim to any of the Matters before mentioned, shall 

fants, etc. have been or shall be an Infant, Idiot, Non co 7 npos mentis, Feme- 

Covert, or Tenant for life, or during which any Action or Suit shall have been pending 
and which shall have been diligently prosecuted, until abated by the Death of any Party 
or Parlies thereto, shall he excluded in the Computation of the Periods hereinbefore- 
mentioned, except only in Cases -v\-here the Right or Claim is hereby declared to be; 
absolute and indefeasible. 
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8 . Provided always, and be it further enacted, that when any Land or Water 
"What time to be iipon, over or from which any such way or other convenient 
excluded in comput- Watercourse or Use of Water shall have been or shall be enjoyed 
ing the Term of Forty or derived, hath been or shall be held unde* or by virtue of any 
y^rs appointed by Term of Life, or any Term of Years exceeding Three Years from 
this Act. granting thereof the Time of the Enjoyment of any such Way 

or other Matter as herein last before mentioned, during the continuance of such term 
shall be excluded in the computation of the said Period of Forty Years, in case the 
Claim shall within Three Years next after the end or sooner Determination of such 
Term be resisted by any Person entitled to any Reversion expectant on the Determination 
thereof. 


• Not to extend to 9 . And be it further enacted, that this Act shall not extend to 
Scotland or Ireland. Scotland Or (Ireland). 


Commence- 
ment of Act. 


10 . And be it further enacted, that this Act shall commence and 
take effect on the First Day of Michaelmas Term now next ensuing. 


Act may be 
Amended. 


11 . And be it further enacted, that this Act may be amended, 
altered, or repealed during the present Session of Parliament. 


THE INDIAN EASEMENTS ACT, 1882. 

Act No. v of 1882. 

[I7th February^ 1S63.] 

An Act to define and amend the law relating to 

Easements and Licenses. 


^Whereas it is expedient to define and amend the law relating to Easements 
Preamble. and Licenses; It is hereby enacted as follows : — 

Preliminary. 

Short title. This Act may be called the Indian Easements Act, 1882 . 

It extends to the territories respectively administered by the Governor of Madras 
Local extent Council and the Cliief Commissioner of the Central Provinces and 

Coorg;^“ 

Commencement, and it shall come into force on the first day of July, 1882. 


2 . Nothing herein contained shall be deemed to affect any law not liereby 
Savings. expressly repealed; or to derogate from — 

(a) any right of the “CCrown] to regulate tlio collection, retontioji and distribution 
of the water of rivers and streams llowing in natural channels, and of natural lakes and 
ponds, or of the water flowing, collected, retained or distributed in or by any cliannel or 
other work constructed at the public expense for irrigation ; 


1. For Statement of Objects and Uotesous, see Gazetto of India, ISSO, I'l. V, p. 494; for Ktivnl of 

the Select Committee, see tbid, 1881, Pt, V. p. 1021. 
la. Act Vof 1882 was extendinl to the tevvitorios udministoix'tl bv the Governor of Roniltav in Council, 
tho Lieutenant Governor of the North Western Provinces and the Chief Conimis-Nioner ot Oudh 
by Act VIII of 18U1. 

2. SulMtituted for “Government” by tho Government of India (Adaptation of Indian Order, 

1037. 
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(h) any customary or other right (not being a license) in or over immovable 
property with the ^[Crown], the public or any person may possess irrespective of other 
immovable property; or 

(c) any right acquired, or arising out of a relation created, before this Act 
comes into force. 


Construction of 
certain references to 
Act XV of 1877 and 
Act IX of 1871. 


3. ^[All references in any Act or Regulation to sections 26 
and 27 of the Indian Limitation Act, 1877, or to sections 27 and 28 of 
Act NO. IX of 1871, shall, in the territories to which this Act extends, 
be read as made to sections 15 and 16 of this Act.] 


CHAPTER I. 

Of Easements Generally. 


4. An easement is a right whicli the owner or occupier of certain land possesses, 
“ Easement ” de- as such, for the beneficial enjoyment of that land, to do and continue 
fined. to do something, or to prevent and continxre to prevent something 

being done, in or upon, or in respect of, certain other land not his own. 


The land for the beneficial enjoyment of which the right exists is called the 
Dominant and ser- dominant heritage, and the owner or occupier thereof the dominant 
vient heritages and owner; the land on which the liability is imposed is called the servient 
owners. heritage, and the owner or occupier thereof the servient owner. 

Exi)lanation. — In the first and second clauses of this section, the expression 
“land” includes also things permanently attached to the earth: the expression “beneficial 
enjoyment” includes also possible convenience, remote advantage, and even a mere 
amenity; and the expression “to do something” includes removal and appropriation by 
the dominant owner, for the beneficial enjoyment of the dominant heritage, of any 
l^art of the soil of the servient heritage or anything growing or subsisting thereon. 


Illustrations. 


(a) A, as the owner of a certain house, has a right of way thither over his neighbour B's land 
for imrposes connected with the beneficial enjoyment of the house. This is an easement. 

(h) A, the owner of a certain house, has the right to go on his neighbour B's land and to 
take water for the purposes of his household out of a spring therein. This is an easement. 

(c) A, as the owner of a certain house, has the right to conduct water from B's stream to supply 
the fountains in the garden attached to the,house. This is an easement. 

(d) A, as the owner of a certain house and farm, has the right to graze a certain number of 
his own cattle on B's field, or to take, for the purposes of being used in the house, by himself, his 
family, guests, lodgers and servants, water or fish out of C's tank, or timber out of D'$ wood, or to 
use, for the purpose of manuring his land, the leaves which have fallen from the trees on B's land. 
These are easements. 

(e) A dedicates to the public the right to occupy the surface of certain land for the purpose of 
passing and re-passing. This right is not an easement. 

(f) A is bound to cleanse a watei'-course running through his land and keep it free from obstruc¬ 
tion for tlie benefit of B, a lower riparian owner. This is not an easement. 


5. Easements are either continuous or discontinuous, apparent or non-apparent. 


Continuous and discon¬ 
tinuous, apparent and 
lion-apparent, easements. 


A continuous easement is one whose enjoyment is, or may 
be, continual without the act of man. 


A discontinuous easement is one that needs the act of man for its enfoyment. 

An apparent easement is one the existence of which is shown by some permanent 
sign which, upon careful inspection by a competent person, would be visible to him. 


A non-apparent easement is one that has no such sign. 


1. Substituted for “Government” by A. O. 

2. This section was substituted for -the original Section 3 by the Repealing and Amending Act (X of 

1914), S. 2 and Sch. I. 
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A right annexeil to B's house to receive light by the windows without obstruction by his 
neighbour A. This is a continuous casement. 

(b) A right of way annexed to A’a house over B’s laud. This is a tUscontinuous ei\senient. 

(c) Rights annexed to A’a land to lead water thither across B's land by an aqueduct and to draw 
off water thence by a drain. The drain would be discovered upon careful insix?ction by a person 
conversant with sneh matters. These are apparent easements. 

(d) A right annexed to A’s house to prevent B from building on his own land. This is a non- 
appareut easement. 


6 . An easement may be permanent, or for a term of years or other limited 
Easement for limited period, or subject to periodical interruption, or exercisable only at 
time or on condition. a certain place, or at certain times, or between certain hours, or 
for a particular purpose, or on condition that it shall commence or become void or 
voidable on the happening of a specified event or the performance or non-performance 
of a specified act. 

7 . Easements are restrictions of one or other of the following 
rights (namely): — 

(a) The exchisive right of every owner of immovable property 
(subject to any law for the time being in force) to enjoy and dispose 
of the same and all products thereof and accessions thereto. 

(b) The right of every owner of immovable property (subject to 
any law for the time being in force) to enjoy without disturbance 
by another the natural advazitages arising from its situation. 


Easement restric- 
tiveofcertain rights. 


Exclusive right to 
enjoy. 

Bights to advan¬ 
tages arising from 
situation. 


Jllustratiofis of the rights above referred to, 

(a) The exclusive right of every owner of land in a town to build on such land, subject to 
any municipal law for the time being in force. 

(h) The right of every owner of land that the air passing thereto shall not be unreasonably 
polluted by other persons. 

(c) The right of every owner of a house that bis physical comfort shall not be interfered with 
materi^ly and unreasonably by noise or vibration caused by any other person. 

(d) The right of every owner of land to so much light and air as pass vertically thereto., 

(e) The right of every owner of land that such land, in its natural condition, shall have the 
support naturally rendered by the subjacent and adjacent soil of another person. 

Explanation. — Land is in its natural condition when it is not excavated and not subjected 
to artificial pressure; and the “subjacent and the adjacent soil” mentioned in this illustration means 
such soil only os in its natural condition would support the dominant heritage in its natural condition. 

(f) The right of every owner of land that, within his own limits, the water which naturally 
passes or percolates by, over or through his land shall not, before so passing or percolating, be 
unreasonably polluted by other persons. 

(g) The right of every owner of land to collect and dispose within his own limits of all water 
under the land which does not pass in a defined channel and all water on its surface which does not 
pass in a defined channel. 

(h) The right of every owner of land that the water of every natural stream which passes by, 
through or over his land in a defined natural channel shall be allowed by other persons to flow within 
such owner’s limits without interruption and without material alteration in quantity, direction, force 
or temperature; the right of every owner of land abutting on a natural lake or pond into or out of 
which a natural stream flows, that the water of such lake or pond shall be allowed by other persons to 
remain within such owner’s limits without material alteration in quantity or temperature. 

(i) The right of every owner of upper land that water naturally rising in, or falling, on such 
land, and not passing in defined channels, shall be allowed by the owner of adjacent lower land, to run 
naturally thereto. 

(j) The right of every owner of land abutting on a natural stream, lake or i)ond to use and 
consume its water for drinking, household purposes and watering his cattle and sheep; and the right 
of every such owner to use and consume the water for irrigatitig such land and for the purix>ses of 
any manufactory situate thereon : Providetl that he does not thereby cause material injury to other 
like owners. 

Explanation. — A natural sti*eam is a stream, whether permanent or intermittent, tidal or 
tideless, on the surface of land or underground, which flows by the operation of nature only and in a 
natural and known course. 
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CHAPTER II. 


The Imposition. Acquisition and Transfer of Easements. 

8 . An easement jmay be imposed by any one in the circumstances, and to the 
Who may impose extent, in and to which he may transfer his interest in the heritage 

on which the liability is to be imposed. 


easements. 


Illustrations. 

(a) A is tenant of R’s laud under a lease for an unexplred term of twenty years, and has power 
to transfer his interest under the lease. A may impose an easement ori the land to continue during the 
time that the lease exists or for any shorter period. 

(b) A is tenant for his life of certain land with remainder to B absolutely. A cannot, unless 

with B's consent, impose an easement thereon which will continue after the determination of his 

life-interest. 

(c) Ay B and C are co-own6rs of certain land. A cannot, without the consent of B and C, impose 
an easement on the land or on any part thereof. 

(d) A and B are lessees of the same lessor, A of a field X for a term of five years, and B of a 

field Y for a term of ten years. A’s interest under bis lease is transferable; B's is not. A may impose 

on X, in favour of By a right of way terminable with A’5 lease. 


9 , Subject to the provisions of section 8, a servient owner may impose on the 

o .. . servient heritage any easement that does not lessen the utility of the 

eiMcn ouneis. existing easement. But he cannot, without the consent of the 

dominant owner, impose an easement on the servient heritage which would lessen such 
utility. 

Illustrations. 

(a) A has, in respect of his mill, a right to the uninterrupted flow thereto from sunrise to noon 
of the water of B's stream. B may grant to C the right to divert the water of the stream from noon to 
sunset : Provided that A’s supply is not thereby diminished. 

(b) A has, in respect of his house, a right of way over B's land. B may grant to C, as the owner 
of a neighbouring farm, the right to feed his cattle on the grass growing on the waj’ : Provided that 
A's right of way is not thereby obstructed. 

10, Subject to the provisions of section 8, a lessor may impose, on the property 
Eessoi' and mort- leased, any easement that does not derogate from the rights of the 

gagor. lessee as such, and a mortgagor may impose, on the property 

mortgaged, any easement that does not render the security insufficient. But a lessor or 
mortgagor cannot, without the consent of the lessee or mortgagee, impose any other 
easement on such property, unless it he to take effect on the termination of the lease or 
the redemption of tlie mortgage. 

Explanation —A security is insufficient within the meaning of this section unless 
the value of the mortgaged i^roperty exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time being due on the mortgage. 

11, No lessee or other person having a derivative interest may impose on the 

Lessee property held by liini as such an easement to take effect after the expiration 

of his own interest, or in derogation of the right of the lessor or the 
superior iDroprietor. 


12. An easement may be acquired by the owner of the immovable property for 
Who may acquire the beneficial enjoyment of which the right is created, or on his 
easements. behalf, hy any person in possession of the same. 

One of two or more co-owners of immovable property may, as such, witli or 
witliout the consent of the other or others, acquire an easement for the beneficial 
enjoyment of such property. 

No lessee of immovable pi’operty can aciinire, for the beneficial enjoyment of other 
immovable property of his own, an easement in or over tlie iiroperty comprised in his 
lease. 
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Easements of neces- 13. Whei'e one pei'son transfers or bequeaths immovable 

•sityand ^iKwiefisements. property to another,— 

(a) if an easement in another immovable property of the transferor or testator 
is necessarj' for enjoying the subject of the transfer or bequest, the transferee or legatee 
shall be entitled to such easement; or, 

(b) if such an easement is apparent and continuous and necessary for enjoying 
the said subject as it was enjoyed when the transfer or bequest took effect, the transferee 
ov legatee shall, unless a diffei-ent intention is expressed or necessarily implied, be entitled 
to such easement; 

(c) if an easement in the subject of the transfer or bequest is necessary for 
enjoying other immovable property of the transferor or testator, the transferor or the 
legal representative of the testator shall be entitled to such easement; or 

(d) if such an easement is apparent and continuous and necessary for enjoying 
the said property as it was enjoyed when the transfer or bequest took effect, the transferoi*, 
or the legal rgpresentative of the testator, shall, unless a different intention is expressed 
•or necessarily implied, be entitled to such easement. 

Where a partition is made of the joint property of several persons,— 

(c) if an easement over the share of one of them is necessary for enjoying the 
-Share of another of them, the latter shall be entitled to svich easement, or 

(f) if such an easement is apparent and continuous and necessary for enjoying 
the share of the latter as it was enjoyed when the partition took effect, he shall, unless a 
different intention is expressed or necessarily implied be entitled to such easement. 

The easements mentioned in this section, clauses (a), (c) and (e), are called 
-easements of necessity. 

Where immovable property passes by oi^eration of law, the persons from and to 
whom it so imsses are, for the purpose of this section, to be deemed, respectivel>', tiie 
•transferor and transferee. 


Illustrations. 

(a) A sells B a field then used for agricultural purposes only. It is inaccessible except by passing 
•over .4’s adjoining land or by trespassing on the land of a stranger. B is entitled to a right of way, 
for agricultural purposes only, over adjoining land to the field sold. 

(b) A, the owner of two fields, sells one to B, and retains the other. Tlie field retained was, 
at the date of the sale, used for agricultural purposes only, and is inaccessible except by passing over 
the field sold to B. A is entitled to a right of way, for agricultural purposes only, over B s field to the 
£eLd retained. 

fcj sells a house with windows overlooking -I’s land, which .,-1 retains. The light whkdi 
passes over *4’s land to the windows is necessary for enjoying the house as it was enjoyed when the sale 
took effect. B is entitled to the light, and .4 cannot afterwards obstruct it by building on his land. 

(dj .4 sells B a house with windows overlooking A’s land. The light passing over .4 s land to 
the windows is necessary for enjoying the house as it was enjoyed when the sale took effect. Afterwards 
A sells the land to C. Here C cannot obstruct the light by building on the land, for he takes it subject 
to the burdens to which it was subject in hands. 

(ej .4 is the owner of a house and adjoining land. The house has windows overlooking the 
land. -1 simultaneously sells the house to B and the land to C. The light passing over the land is 
nece.ssary for enjoying the house as it was enjoyed when the sale took effect. Here -4 impliedly grants 
B a right to the light, and C takes the land subject to the restriction that he may not build so as 
to obstruct such light. 

(/J A is the owner of a house and adjoining land. The house has windows overlooking the 
land. -I, retaining the house, sells the land to li, without expressly reserving any easement. The light 
passing over the land is necessary for enjoying the house as it was enjoyed when the sale took effect. 
A is entitled to the light, and B cannot build on the land so as to obstruct such light. 

(ff) A, the owner of a house, sells 7> a factory built on adjoining land. B is entitled, as agaiu^t 
A, to pollute the air, when necessary, witli smoke and vapours from the factory. 

(Ji) -1, the owner of two adjoining houses, Y and Z, sells Y to B and retains Z. I* is entitled 
to the benefit of all the gutters and drains common to the two houses and necessary for enjoying Y 
as it was enjoyed when the sale tookeftect and .4 is entitletl to the benefit of all the gutters and drains 
•common to the two houses and necessary (or enjoying Z as it was enjoyed when the sale took effect. 



24 


THE INDIAN EASEMENTS ACT, 1882, Ss. 13 TO 16 


(i) A, the owner of two adjoining buildings, sells one to B, retaining the other. B is entitled to> 
right to lateral support from A's building, and A is entitled to a right to lateral support from B's. 


a 


buildiiig. 


(j) A, the owner of two adjoining buildings, sells one to B and the other to C, C is entitled to- 
lateral support from B's building, and B is entitled to lateral support from C's building. 

(?c) A grants lands to B for the purpose of building a house thereon. B is entitled to suchi 
amount of lateral and subjacent support from A's land as is necessary for the safety of the house. 

(1) Under the Land Acquisition Act, 1870,1 a Railway Company compulsorily acquires a portion, 
of B's land for the purpose of making a siding. The Company is entitled to such amount of lateral' 
support from B's adjoining land as is essential for the safety of the siding. 

(in) Owing to the partition of joint property, A becomes the owner of an upper room in a- 
building, and B becomes the owner of the portion of the building immediately beneath it. A is entitled 
to such amount of vertical support from B's portion as is essential for the safety of the upper room. 

(n) A lets a house and grounds to B for a particular business. B has no access to them other- 
than by crossing A's land. B is entitled to a right of way over that land suitable to the business to be 
carried on by B in the house and grounds. 


14. When -[a right] to a way of necessity is created under section 13 , the 
Direction of way transferor, the legal representative of the testator, or the owner of the. 
of necessity. share Over which the right is exercised, as the case may be, is entitled 

to set out the way; but it must be reasonably convenient for the dominant owner. 

When the person so entitled to set out the way refuses or neglects to do so, the 
dominant owner may set it out. 


16. Where the access and use of light or air to and for any building have been^ 
Acquisition by peaceably enjoyed therewith, as an easement, without interruption, and 
prescription, foi* twenty years, 

and where support from one person’s land or things affixed thereto has beejx 
peaceably received by another person’s land subjected to artificial pressure or by things- 
affixed thereto, as an easement, without interruption, and for twenty years, 

and where a right of way or any other easement has been peaceably aud 
openly enjoyed by any person claiming title thereto, as an easement, and as of right, 
without interruption, and for twenty years, 

the right to such access and use of light or air, support or other easement shalF 
be absolute. 


blach of the said periods of twenty years shall be taken to be a period ending', 
within two years next before the institution of the suit wherein the claim to which such 
period relates is contested. 


Explanation I. — Nothing is an enjoyment within the meaning of this section*, 
when it has been had in pursuance of an agreement with the owner or occupier of 
the pro])erty over which the right is claimed, and it is apparent from the agreement 
that sucli right has not been granted as an easement, or, if granted as an easement, that 
it has been granted for a limited period, or subject to a condition on the fulfilment 
of wiiich it is to cease. 


Explanation II. —Nothing is an interruption within the meaning of this section 
unless where tliere is an actual cessation of the enjoyment by reason of an obstruction 
by the act of some person other than tlie claimant, and unless such obstruction is- 
submitted to or acquiesced in for one year after the claimant has notice thereof and of 
the ])Grson making or authorizing the same to be made. 

Explanation III. — Suspension of enjoyment in pursuance of a contract 
between the dominant and servient owners is not an interruption within the meaning 
of this section. 


1. Now Act I of 1894. 

2. SiiUstitutecl by the Amending Act, 1891 (XU of 1891), for “right.” 
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ETolanation IV. _In the case of an easement to pollute water, the said period 

of twenty years begins when the pollution first prejudices perceptibly the servient 

When the property over which a right is claimed under this section belongs to 
ifCrown], this section shall be read as if, for the words “twenty years” the words sixty 
years” were substituted. 

^ IlUtsirations. 

fa) A suit is brought in 1883 for obstructing a right of way. The clefenaant nainits the 
olKtrnction but denies t^ right of way. The plaintiff proves that the right was i>eaceably and optnly 
enioved by him, claiming title thereto os an easement and as of right, without iinterruption, from 
1st January. 1862, to 1st January, 1882. The plaintiff is entitled to judgment. 

fb) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him for 
twenty y^. The dSLdan? proves that for a year of that time the plaintiff was «»t.tled to posses, 
of the Ln.ient heritage as lessee thereof and enjoyed the right as such lessee. The suit shall 

dismissed, for the right of way has not been enjoyed ‘ as an easement for twenty yeais. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by 
twenty y^rs. The defendant proves that the plaintiff on one occasion during the t\\;^enty 
ad^iU^ that the user was not as of right and asked his leave to enjoy the right. Ihe suit shall be 
dismissed, for the right of way bos not been enjoyed “as of right for twenty years. 

16 . Provided that, when any land upon, over or from which any eiisement haa 

. . been enjoyed or derived has been held under or by virtue of any 

Of ««”o'rse“- inZeliil life of any term of years exceeding three years fro.n 
vient heritage. the granting thereof, the time of the enjoyment ot such easement 

during the continuance of such interest or term shall be excluded in the computation of 
the said last-mentioned period of twenty years, in case the claim is, witlnn thi^e years 
next after the determination of such interest or term, resisted by the person entitled, on 

such determination, to the said land. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over B's land A proves ‘J 
enjoyed the right ot twenty-five years; but B shows that during ton of these years C had a hte- nteicst 
in the land; that on C's Wh £ became entitled to the land; and that within two ycius iiftei C s 
death he Untested A's claim to the right. The suit must he dismissed, as .1, with refeieuce to the 
provisions of this section, has only proved enjoyment for fifteen years. 

Bights which cannot be 17 . Easements aciiuirea unclor section 15 are saiil to be 

acquired by prescription. acejuited by prescription, and are called prescri])tne 

None of the following rights can be so acquired ;— 

(a) & right which would tend to the total destruction of the subject of the right, 
or the property on which, if the acquisition were made, liability would be imi>o&ed , 

(b) & right to the free passage of light or air to an open space of ground . 

fcj a right to surface-water not flowing in a stream and not permanentlj collected, 
in a pool, tank or otherwise ; 

(d) right to underground water not passing in a defined channel. 

18 . An easement may be acquired in virtue of a local custom. 8uch easements aie 
Customary easements, called customary easements. 

Illustrations. 

(a) Tiy the custom of a certain village every cultivator of village land is eutitlea. ais such lo 
graze his cattle on the common pasture. .1, having become the tenant of a plot of uncuUnated land in 
the village, breaks up and,cultivates that i>lot. fie thereby acquires an easement lo graze liis cattle in 

accordance with the custom. 

(b) By the custom of a certain town no owner or occupier of a house can open a new window 

therein BO as substantially to invade his neighbour’s privacy. .1 builds a house in the town near hs 
house. A thereupon acquires an easement that IS shall not oiwu new windows in his house so as to 
command a view of the portions of house which are ordiuurily excluded from observation, and 
acquires a like easement with respect to -I’s house. _ 

1. Substituted for ‘Government’ by Government of India (.\daptation of Indian Laws) Order, 1937. 
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19. Where the dominant heritage is transferred or devolves, by act of parties or 
Transfer of donii- by Operation of law, the transfer or devolution shall, unless a 

contraiy intention appears, be deemed to pass the easement to the 
person m whose favour the transfer or devolution takes place. 

Illudration, 

fiM ■ ^ certain land to which a right of way is annexed. A lets the land to B for twenty years, 
ihe right of way vests in B and his legal representative so long as the lease continues. 


CHAPTER III. 

The Incidents op Easements. 

20. The rules contained in this chapter are controlled by any contract between 
Exiles controlled by the dominant and servient owners relating to the servient heritage, 
contract or title. and by the provisions of the instrument or decree, if any, by which 

the easement referred to was imposed. 

Incidents of ciis- when any incident of any cxistomary easement is 

tomary easements. inconsistent with such rules, nothing in this chapter shall affect 

such incident. 


Bar to use unconnect¬ 
ed with enjoyment. 


21. An easement must not be used for any purpose not 
connected with the enjoyment of the dominant heritage. 


Illustrations, 

(a) A, as owner of a farm Y, has a right of way over B's land to Y. Lying beyond Y, A has 
another farm Z, the beneficial enjoyment of which is not necessary for the beneficial enjoyment of Y. 
He must not use the easement for the purpose of passing to and from Z. 

(bj A, as owner of a certain house, has a right of way to and from it. For the purpose of passing 
to and from the house, the right may be used, not only by A, but by the members of his family, his 
guests, lodgers, servants, workmen, visitors and customers; for this is a purpose connected with the 
enjoyment of the dominant heritage. So, if A lets the house, he may use the right of way for the 
purpose of collecting the rent and seeing that the house is kept in repair. 


22. The dominant owner must exercise his right in the mode which is least 
Exercise of ease- onerous to the servient owner; and, when the exercise of an 
meni. Confinement of easement can without detriment to the dominant owner be confined 
exorcise of easement. to a determinate ]>art of the servient heritage, such exercise shall, 
at the request of the servient owner, be so confined. 

Illustrations. 

(a) A has a right of way over B's fields. A must enter the way at either end and not at any 
intermediate point. 

(b) A has a right annexed to his house to cut thatching grass in B's swamp. A, when exercising 

his easement, must cut the grass so that the plants may not be destroyed. ° 


23. Subject to the provisions of .section 22 , the dominant owner may, from 
Bight toalter mode time to time, alter the mode and phice of enjoying the easement, 
of enjoyment. provided that he does not thereby impose any additional burden 

on the servient heritage. 

Exception. — The dominant owner of a right of way cannot vary his line of 
passage at pleasure, even though he does not thereby' impose any additional burden on 
the servient heritage. 

Illusirniions. 


convex 


(a,) A, the owner of a saw-mill, has a right to a flow of water sufficient to woi*k the mill. He may 
't the saw-mill into a corn-mill, provided that it can be worked by the same amount of water. 

(h) A has a right to dischai’ge on B's land the rain-water from the eaves of A's house. This 
docs not entitle A to advance bis eaves if, by so xloing, he imposes a greater burden on B's land. 

as the owner of a paper-mill, acquires a xiglit to pollute a sti’eam by pouring in the 
roJusc-liquor produced by making in the mil] paper from rags. He may pollute the stream by ixiurin" 
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in similar liquor produced by making in the mill paper by a new process from bamboos, provided that 
he does not sabstantially increase the amount, or injuriously change the nature, of the ix>llution. 

(d) A, a riparian owner, acquires, as against the lower riparian owners, a prescriptive right to 
poUote a stream by throwing sawdust into it. This does not entitle .1 to pollute the stream by 
discharging into it poisonous liquor. 

24 . The dominant owner is entitled, as against the servient owner, to do all acts 
Bight to do acts to necessary to secure the full enjoyment of the easement, but such 
secure enjoyment. acts must be done at such time and in such manner as, without 
•detriment to the dominant owner, to cause the servient owner as little inconvenience 
as possible; and the dominant owner must repair, as far as practicable, the damage (it 
any) caused by the act to the servient heritage. 

Rights to do acts necessary to secure the full enjoyment of an easement are 
Accessory rights. called accessory rights. 

Illustrations. 

(a) A has an easement to lay pipes in B's land to convey water to A’s cistern. A nmy enter and 
•dig the land in order to mend the pipes, but he must restore the surface to its original state. 

(b) A has an easement of a drain through B's land. The sewer witli which the drain 
communicates is altered. A may enter upon B's land and alter the drain, to adapt it to tlie new sewer, 
provided that he does not thereby impose any additional burden on B's land. 

(c) A, as owner of a certain bouse, has a right of way over B's land. The Nvay is out of repair, 
or a tree is blown down and falls across it. A may enter on B's land and repair tlie way or remove 
the tree from it. 

(d) A, as owner of a certain field, has a right of way over R’s land. B renders the way impassable. 
A may deviate from the way and pass over the adjoining land of B, provided that tlie deviation is 
reasonable. 

(e) A, as owner of a certain house, has a right of way over B's field. A niay^ remove rocks to 
make the way. 

(f) A has an easement of support from B's wall. The wall gives way. A may enter upon B's 
land ami repair the wall. 

(g) A has an easement to have his land flooded by means of a dam in 7i’s stream. The dam 
is half swept away by an inundation. A may enter upon B's land and repair the dam. 


Liability for expenses 
necessary for preserva¬ 
tion of easement. 


25. The expenses incurred in constructing works, or making 
repairs, or doing any other act necessary for the use or preserva¬ 
tion of an easement, must be defrayed by the dominant owner. 


Liability for da¬ 
mage from want of 
repair, 

such work. 


26. Where an easement is enjoyed by means of an artificial 
work, the dominant owner is liable to make compensation for any 
damage to the servient heritage arising from the want of repair of 


27. The servient owner is not hound to do anything for the benefit of the dominant 
Servient owner not heritage, and he is entitled, as against the dominant owner, to use 
bound to do anything.^ the servient heritage in any way consistent with the enjoyment of 
the easement; but he must not do any act tending to restrict the easement or to 
render its exercise less convenient. 

Illustrations. 

(a) A, as owner of a house, has a right to lead water and .«end sewage through li's land. D is 
not bound, as servient owner, to clear the water-course or scour the sewer. 

(b) A grants a right of way through his laud toas owner of a field. A may feed his cattle 
on grass growing on the way, provided that i3’s right of way is not thereby obstructtnl; but lie must 
not build a wall at the end of his land so ns to prevent B from going beyond it, nor must he narrow 
the way so as to render the exercise of the right less easy than it was at the date of the grant. 

(c) A, in respect of his house, is entitled to an easement of supiwrt from />”s wall. 75 is not 
bound, as servient owner, to keep the wall standing and in repair. 13ut he must not pull ilown or 
weaken the wall so as to make it incapable of rendering the necessary support. 

(d) A, in respect of his mill, is entitletl to a water-course through B's laud. 75 mu>t not drive 
Stakes so as to obstruct the water-course. 

(e) A, in respect of his house, is entitled to a certain quantity of light irassing over D's land. 
B must not plant trees so as to obstruct tire passage to A’s windows of that quantity of light. 
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Extent of easements. 


Easement of neces>ity. 


28. With respect to the extent of easements and the mode 
of their enjoyment, the following provisions shall take effect ;_ 

An easement of necessity is co-extensive with the necessity 
as it existed when the easement was imposed. 

The extent of any other easement and the mode of its enjoyment must be fixed 

Other easement-. reference to the probable intention of the parties and the 

purpose for which the riglit was itnposed or accpiired. 

In the absence of evidence as to such intention and purpose — 

Ri-lit of ^Yay. include a right of 

way of any other kind : 

(b) the extent of a right to the passage of light or air to a certain window, door 
Iti^'ht to lij'ht or air or other opening, imposed by a testamentary or non-testamentary 
ac(]uired by grant. instrument, is the quantity of light or air that entered the opening 
at the time the testator died or the non-testamentary instrument was made : 

(cj the extent of a prescriptive right (o the passage of light or air to a certain 
Prej>criptiye right window, door or other oiioiiing is that quantity of light or air which 
to light or air. accustomed to enter that opening during the whole of the 

prescriptive period irre.spectively of the purposes for which it has been used : 

filj the extent of a pres(friptive right to polhvte air or water is the extent of 
Proscriptive right to the pollution at the commencement of the period of user on 
pollute air or water. comidetion of which the right arose : and 

Other pl•c•^l•rip. (ej the extent of every other prescriptive right and the mode of 

tivc rights. enjoyment must be determined by the accustomed user of the right. 

29, The dominant owner cannot, by merely altering or adding to the dominant 
Increase of easement, heritage, substantially increase an easement. 

Where an easement has been granted or bequeatlied so that its extent shall 
be lU'Oiiortionate to the extent of tlie dominant heritage, if the dominant heritage is 
increased by alluvion, the easement is proportionately increased, and, if the dominant 
lieritago is diminished by diluvion, the easement is proportionately diminished. 

Save as aforesaid, no easement is affected by any change in the extent of the 
dominant or the servient heritage. 

IUui,trations. 

(a) A, the owner of mill, has acquired a prescriptive right to divert to his mill part of 
tlic water of a stream. .-1 alters the machinery of bis mill. He cannot thereby increase bis ri^ht 
to divert water, ° 

has acquired an easement to pollute a stream by carrying on a manufacture on its banks 

by which a certain quantity of foul mutter is discharged into it. .-i extends his works and thereby 

increases the <piantity discharged. He is responsible to the lower riparian ownais for injury done bv 
such increase. 

owner of a farm, has a right to take, for the purpose of manuring his farm, leaves 
which have fallen from the trees on B's land. .1 buys a field and unites it to his farm. A is not thereby 
entitled to lake leaves to manure this field. 


30. Where a dominant heritage is divided between two or more persons, the 
Partition of domi- easement becomes annexed to each of the shares, but not so as to 
nant heritage. increase substantially the burden of the servient heritage : Provided 

that sucli annexation is consistent with the terms of the instrument, decree or revenue- 
proceeding (if any) under which the division was made, and, in the case of prescriptive 
rights, with the user during the prescriptive period. 

Illustrations, 

house to which a right of way by a particular path is annexed is divided into two parts, 

one of which is granted to A, the other to B. Each is entitled, in respect of bis part, to a right of way 
by the same path. « *' e * o j 
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(b) A bouse to which is annexed the of drawing water from a well to tlie extent of fifty 

buckets a day is divided into two distinct heritages, one of which is granted to .1, the otlior to />’. .1 
and B are each entitled, in vesiwct of his.heritage. to draw from the well fifty buckets a day; imt the 
amount drawn by both must not exceed fifty buckets a day. 

(c) A having in respect of his house an easement of light, divides the house into three distinct 
heritages. Each of these continues to have the right to have its windows unobstructed. 


31, In the case of excessive user of an easement the servient owner may, 
Obstruction in case without prejiulice to any other remedies to which he may ho 
of excessive user. entitled, obstruct the user, hut only on the servient heritage : 

Provided that such user cannot be obstructed when the obstruction would interfere 
with the lawful enjoyment of the easement. 

Illustration. 

A having a right to the free passage over B'$ land of light to four windows, six feet by four, 
increases their size and number. It is impossible to obstruct the passage of light to the new windows 
xvithout also obstructing the passage of light to the ancient windows. B cannot obstruct tlie excessive 

^iser. _ 


CHAPTER IV. 


The Distubbance of Easemekts. 


Right to enjoyment 
■without disturbance. 


32. The owner or occupier of the dominant heritage is entitled 
to enjoy the easement without disturbance by any other ))erson. 


Illustration. 

A as owner of a house, has a right of way over B's land. C unlawfully enters on B's land and 
obstructs A in his right of way. A may sue C for compensation, not for the entry, but for the 

•obstruction. 


33. The owner of any interest in the dominant heritage, or the occu])ier of 
Suit for disturb- such heritage, may institute a suit for compensation for the disturb¬ 
ance of easement. ance of the easement or of any right accessory thereto; provided tliat 
the disturbance has actually caused substantial damage to the i^laintift. 

Explanation I. — The doing of any act likely to injure the plaintiff by 
^affecting the evidence of the easement, or by materially diminishing the value of the 
dominant heritage, is substantial damage within the meaning of this section and 

section 34, 

Explanation II.—Where the easement disturbed is a right to the free passage of 
light passing to the openings in a house, no damage is substantial within the meaning 
©f this section, unless it falls within the first Explanation, or interferes materially with 
the physical comfort of the plaintiff, or prevents him from carrying on his accustomed 
business in the dominant heritage as beneficially as he had done previous to instituting 

the suit. 

Explanation III.—Where the easement disturbed is a right to the free passage 
of air to the openings in a house, damage is substantial within the meaning of this 
.section if it interferes materially with the physical comfort of the plaintiff, though it is 
not injurious to his health. 

Illustrations. 

(a) A places a permanent obstruction in a path over which B, as tenant of C's bouse, has a right 
of way. This is substantial damage to C, for it may affect the evidence of his reversionary right to the 

■easement. 

(h) A, as owner of a house, has a right to walk along one side of B’s house. B builds a verandah 
overhanging the way about ten feet from the ground, and so as not to occasion any inconvenience to 
foot-passengers using the way. This is not substantial damage to A. 

When cause of 34. The removal of the means of support to which a dominant 

action arises for owner is entitled does not give rise to a right to recover compensation 
removal of support, unless and until substantial damage is actually sustained. 
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35, SuViject to the provisions of the Specific Relief Act, 1877, sections 52 to 57 
Injunotion to ve- (both inchisiveb an injunction may be granted to restrain the 
strain disturbance, disturbance of an easement — 

(a) if tlie casement is actually disturbed —■when compensation for such disturb¬ 
ance might be recovered under this chapter: 

ih) if the disturbance is only threatened or intended — wlien the act threatened 
or intended must necessarily, if performed, dlsturh the easement. 

Abatement of ob- 36, Notwithstanding the provisions of section 2-1, the dominant 

struetionoi eaj^enient. owner cannot liimself abate a wrongful obstruction of an easement. 


CHAPTER V. 


The Extinction, Suspension 


AND Revival of Easements. 


Extinction bv 37. When, from a cause which preceded the imposition of an 

solution of riK*ht of easement, tlic person by whom it was imposed ceases to have any 
fccrvicnt owner. i-joPt in th(* servient heritage, the easement is extinguished. 

Exi fi/liou .—Nothing in this section applies to an easement lawfully imposed by 
a mortgagor in accordance with section 10. 


Jllusiraiions. 

(a) A transfers Sultanpur to B on condition that be docs not marry C. B imposes an easement 
on Sultanpur. Then B marries C. B'a interest in Sultanpur ends, and with it the easement is 
extinguished. 

(b) A, in 1860, let Sultanpur to B for thirty years from the date of the lease. B, in 1861, 
imposes an easement on the land in favour of C, ^Ybo enjoys the easement peaceably and openly as an 
easement without interruption lor twenty-nine years. B'$ interest in Sultanpur then ends, and with it 
C’s easement. 

(c) A and B, tenants of C, have permanent transferable interests in their res^ctive holdings, 
A imposes on his holding an casement to draw water from a tank for the purpose of irrigating B's land. 
B enjoys the easement for twenty years. Then A's rent falls into arreav and bis interest is sold. 
B'$ easement is extinguished. 

(d) A mortgages Sultanpur to i?,and lawfully imposes an ea-^ement on the land in favour of C in 
accordance with the provisions of section 10. The land is sold to D in satisfaction of the mortgage-debt. 
The casement is not thereby extinguished. 


38. An easement is extinguished when the dominant owner releases it, expressly 
Extinction by release, or impliedly, to the servient owner. 

Such release can be made only in the circumstances and to the extent in and to 
w'hich the dominant owner can alienate the dominant heritage. 

An easement may be released as to part only of the servient heritage. 

Explanation I. — An easement is impliedly released — 

(a) where the dominant owner expressly authorises an act of a permanent nature 
to be done on the servient heritage the necessary consetfuence of which is to prevent his 
future enjoyment of the easement, and such act is done in pursuance of such authority ; 

(b) w’here any permanent alteration is made in the dominant heritage of such 
a nature as to show that the dominant o'wner intended to cease to enjoy the easement 
in future. 

Explanation II. — Mere non-user of an easement is not an implied release 
within the meaning of this section. 

Illustrations. 

(a) A, B and C are co-owners of a house to which an easement is annexed. A without the 
consent of B and C, releases the easement. This releiise is eflectunl only as against A and his legal 
representative. 

(h) A grants B an easement over A’s land for the beneficial enjoyment of his house. B assigns 
the bouse to C. B then purports to release the easement. The release is ineffectual. 
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(c) A, having the right to discharge his envcsdroppings into B's yard, expressly anthori/.os li lo 
build over this yard to a height which will interfere with the discharge. builds accordingly. .1’* 
easement is extinguished to the extent of the interference. 

(d) A, having an easement of right to a window, builds up that window with bricks and mortar 
so as to manifest an intention to abandon the easement permanently. The easement is impliedly released. 

(e) A, having a projecting roof by means of which lie enjoys an easement to discharge oaves- 
droppingsonB’s land,permanently alters the roof,so as to direct the rain-water into a difierent channel 
and discharge it on C’s land. The easement is impliedly released. 

Extinction by 39. An easement is extinguished when the servient owner, in 

revocation. exercise of a power reserved in this behalf, revokes the easement. 


Extinction on ex¬ 
piration of limited 
period or happening 
of dissolving condi¬ 
tion. 

Extinction on ter¬ 
mination of neces¬ 
sity. 


40. An easement is extinguished where it has been imposed for 
a limited period, or acquired on condition that it shall become void 
on the performance or non-performance of a specified act, and the 
period expires or the condition is fulfilled. 

41, An easement of necessity is extinguished when the necessity 
comes to an end. 


Jllustration, 

A grants B a field inaccessible except by passing over A’s adjoining land. B afterwards 
purchases a part of that land over which he can pass to his field. The right of way over A s laud 
which B had acquired is extinguished. 

42. An easement is extinguished when it becomes incapable of being at any 
Extinction of use- time and under any circumstances beneficial to the dominant 

less easement. owner. 

43. Where, by any permanent change in the dominant heritage, the burden on 
Extinction bv ner- *-he servient heritage is materially increased and cannot be reduced 

manent change in by the servient owner without inUu-foring witli the lawful enjoyment 
dominant heritage. of the easement, the easement is extinguislM^d, iinless — 

(a) it was intended for the beneficial enjoyment of tlie lioiniiiani lioritage, to 
whatever extent the easement should be used ; or 

(b) the injury caused to the serviemt owner hy I.Im*. eliruige in tio Hlight that no 
reasonable person would complain of it; or 

(c) the easement is an caHernent of nc^ec'SHity. 

Nothing in this section shall be dei'ined to ajtply to an eiiHenient entitling the 
dominant owner to supijort of the dominant heritage. 

Extinction on per- 44 ^ easement is extinguished where the servipnt heritage 

manent iteration of ^ superior force so permanently altered that the dominant 

Mperior force!*^** ^ owner can no longer enjoy such easement: 

Provided that, where a way of necessity is destroyed by superior force, the 
dominant owner has a right to another way over the servient heritage and the provisions 

of section 14 apply to such v^y. 

Illustrations. 

(a) A Brants to B, as the owner of a certain house, a right to fish in a river running through 
A*8 land. The river changes its course permanently and runs through C s land. B s easement is 

extinguished. .11 

(b) Access to a path over which A has a right of way is permanently cut of! by an earthquake. 

A*8 right is extinguished. 

Extinction by des- 43 ^ easement is extinguished when either the dominant 

h^tige servient heritage is completely destroyed. 

Illustration. 

A has a right of way over a road running along the foot of n sea-clifi. The road is washed 
•way by a permanent encroachment of the sea. A’« easement is extinguished. 
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46. All casement is extinguished when the same person becomes entitled to the 
Extinction by unity absolute ownership of the whole of the dominant and servient 
of os\ iiei'ship. heritages. 

lUiistraiions. 

(a) A as tlip owner of a house, has a right of way over B's fieUl. A mortgages his house, and B 
mortgages his field to C. Then C forecloses both mortgages and becomes thereby absolute owner of both 
house and field. The right of way is extinguished. 

(b) The dominant owner acquires only part of the servient heritage : the easement is not 
extinguished, e.xcept in the case illustrated in section 41. 

(c) The servient owner acquires the dominant heritage in connexion with a third person, the 
easement is not extinguished. 

(d) The separate owners of two separate dominant heritages jointly acquire the heritage which 
is servient to the two separate heritages : the easements are not extinguished. 

(e) The joint owners of the dominant heritage jointly acquire the servient heritage; the 
easement is extinguished. 

(f) A single right of way exists over two servient heritages for the beneficial enjoyment of 
a single dominant heritage. The dominant owner acquires one only of the servient beiitages. The 
easement is not extinguished. 

(g) .4 has a right of way over Ii s- read, />’ dedicates the road to the public. A s right of way is 
not extinguished. 

Extinction by non- 47. A continuous easement is extinguished when it totally 

enjoyment. ceases to he enjoyed as such foi’ an unbroken period of twenty years. 

A discontinuous easement is extinguished when, for a like period, it has not been 
enjoyed as such. 

Such period shall be reckoned, in the case of a continuous easement, from the 
day on which its enjoyment was obstructed by the servient owner, or rendered 
impossible by the dominant owner; and, in the case of a discontinuous easement, from 
the day on which it was last enjoyed by any person as dominant owner : 

Provided that if, in the case of a discontinuous easement, the dominant owner, 
within such period, registers, under the Indian Registration Act, 1877,' a declaration 
of his intention to retain such easement, it shall not be extinguished until a period of 
twenty years has elapsed from the date of the registration. 

"Where an easement can be legally enjoyed only at a certain place, or at certain 
limes, or between certain hours, or for a particular purpose, its enjoyment during the 
said period at another place, or at other times, or between other hours, or for another 
purpose, does not prevent its extinction under this section. 

The circumstance that, during the said period, no one was in possession of the 
servient heVitage, or that the easement could not he enjoyed, or that a right accessory 
thereto was enjoyed, or that the dominant owner was not aware of its existence, or that 
he enjoyed it in ignorance of his right to do so, does not prevent its extinction under 
this .section. 

An easement is not extinguished under this section — 

(a) w'here the cessation is in pursuance of a contract between the dominant 
.and servient owners; 

(b) where the dominant heritage is held in co-ownership, and one of the 
co-owners enjoys the easement within the said period; or 

(c) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of way for the benefit 
of a single heritage, and the ways are continuous, such rights shall, for the purposes of 
this section, be deemed to be a single easement. 


1. Act III of 1877 was repealed and re-enacted by the Indian Begistration Act, 1908 (XVI of 1908). 
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Illmtraiion. 

A bos, as annexed to bis bouse, rights of way from tbo bigb road tbillier over tlio liciitagos X 
and Z and tbe intervening heritage Y. Before the twenty years expire, A exercises bis riglit oF way 
over X. His rights of way over Y and Z are not extinguished. 

Extinction of 48. When an easement is extinguished, the rights (if any) accos- 

accessory rights, sory thereto are also extinguished. 

Illustration, 

A has an easement to draw water from B's well. As accessory thereto, ho has a right of way 
over B's land to and from the well. The easement to draw water is extinguished imder'scction 47. 
The right of way is also extinguished. 


49. An easement is suspended when the dominant owner becomes entitled to 
Suspension of possession of the servient heritage for a limited interest therein or 

easement. when the servient owner becomes entitled to possession of the dominant 

heritage for a limited interest therein. 

50. The servient owner has no right to require that an easement be continued; 
Servient owner not and, notwithstanding the provisions of section 2G, he is not entitled 

-entitled to require to compensation for damage caused to the servient heritage in con- 
continuance. sequence of the extinguishment or suspension of the easement, if 

the dominant owner has given to the servient owner such notice as will enable him 
without unreasonable expense, to protect the servient heritage from such damage. 

daSlSr^rused W Where such notice has not been given, the servient owner is 

extinguishment or entitled to compensation for damage caused to the servient heritage 
•suspension. in consequence of such extinguishment or suspension. 

Illustration. 

A, in exercise of an easement, diverts to his canal the water of B’s stream. The diversion 
continues for many years, and during that time the bed of the stream partly fills up. A then abandons 
his easement, and restores the stream to its ancient course. B's land is consequently flooded. B sues 
A for compensation for the damage caused by the flooding. It is proved that A gave B a month’s 
notice of his intention to abandon the easement, and that such notice was sufficient to enable B, 
without unreasonable expense, to have prevented the damage. The suit must be dismissed. 

51. An easement extinguished under section 45 revives Fnj when the destroyed 
Revival of heritage is, before twenty years have expired, restored by the deposit of 
■casements. alluvion; (b) when the destroyed heritage is a servient building and before 
•twenty years have expired such building is rebuilt upon the same site; and (c) when 
the destroyed heritage is a dominant building and before twenty years have expired 
such building is rebuilt upon the same site and in such a manner as not to impose a 
greater burden on the servient heritage. 

An easement extinguished under section 46 revives when the grant or bequest by 
which unity of ownership was produced is set aside by the decree of a competent Court. 
A necessary easement extinguished under the same section revives when the unity of 
ownershij) ceases from any other cause. 

A suspended easement revives if the cause of suspension is removed before the 
right is extinguished under section 47., 

Illustration. 

A, as the absolute owner pf field Y, has a right of way thither over B's field Z. A obtains from 
B a lease of Z for twenty years. The easement is suspended so long as A remains lessee of Z. But when 
A assigns the lease to C, or surrenders it to B, the right of way revives. 


CHAPTER VI. 
Licenses. 




52. Where one person grants to another, or to a definite number of other persons, 
Tt ” fi right to do, or continue to do, in or upon the immovable property 

cense e n , grantor, something which would, in the absence of such right, 


2.Lim.3. 
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be unlawful, and such right does not amount to an easement or an interest in the- 
propGi’ty, the right is co^lled a license. 

Who may cront 53. A license may be granted by anyone in the circumstances, 

license. and to the extent in and to which he may transfer his interests in 

the property affected hy the license. 

54 The grant of a license may be expressed or implied from the conduct of the 
Giant may be ex- grantor, and an agreement which purports to create an easement, 
pressed or implied. but is ineffectual for that purpose, may operate to create a license. 

55. All licenses necessary tor the enjoyment of any interest, or the exercise of 
Accessory licenses any right, are implied in the constitution of such interest or rig t. 

annexed by law. Such licenses arc called accessory licenses. 

A sells the trees growing on bis land to IJ. li is entitled to go on the land and take away the- 

56. Unless a different intention is expressed or necessarily implied, a license ta 
License when attend a place of public entertainment may he transferred by the licensee, 

transferable. but, save as aforsaid, a license cannot be transferred hy the licensee or 

exercised by his servants or agents. 

Illxistraiions. 

M A grants B a right to walk oyer 4’s field whenever he pleases. The right is not annexed to- 
any immovable property of B. The right cannot be transferred. . , ri * 

(h) The Government grant U a license to erect and use temporary gram-sheds on Government 
land In the absence of express provision to the contrary, JB’s servants may enter on the land for 
the purpose of erecting sheds, erect the same, deposit gram therein and remove gram theiefiom. 

57 The grantOL’ of a license is bound to disclose to the licensee any defect in 
Grantor’s duty to the property affected by the license likely to be dangerous to the- 
clisolose defects. person or property of the licensee, of ■which the grantor is, and tho 

licensee is not, aware. 

Grantor’s duty not to 58. The grantor of a license is bound not to do anything 
render property unsafe. likely to render the property affected by the license dangeious to* 

the person or property of the licensee. 

Grantor’s transferee 59. When the grantor of the license transfers the property 

not bound by license. affected thereby, the transferee is not as such bound by the license. 


License when re- ^ license may he revoked by the grantor, unless — 

vocable. 

(a) it is coupled with a transfer of property and such transfer is in force : 

(b) the licensee, acting upon the license, has executed a work of a permanent- 
character and incurred expenses in the execution. 


Revocation express 
or implied. 


61. The revocation of a license may be express or implied. 

Ilhistrations, 


(a) A, the owner of a field, grants a licence to .B, to use a path across it. A, with intent to 
revoke the license, locks a gate across the path. The license is revoked. 

(b) A, the owner of a field, grants a license to B to stack hay on the field. A lets or sells the- 
field to C. The license is revoked. 


License when 
deemed revoked. 


62. A license is deemed to be revoked 


(a) when, from a cause preceding the grant of it, the grantor ceases to have- 
any interest in the property affected by the license: 

(b) when the licensee releases it, expressly or impliedly, to the grantor or h\s 
representative: 
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(c) where it has been granted for limited period, or acquired on condition tliat 
it shall become void on the performance or non-performance of a specified act, and the 
period expires, or the condition is fulfilled: 

(d) where the property affected by the license is destroyed or by superior force 
so permanently altered that the licensee can no longer exercise his right: 

(e) where the licensee becomes entitled to the absolute ownership of the property 
affected by the license: 

(f) where the license is granted for a specified purpose and the purpose is 
attained, or abandoned, or becomes impracticable : 

(g) where the license is granted to the licensee as holding a particular office, 
employment or character, and such ofl&ce, employment or character ceases to exist: 

(h) where the license totally ceases to be used as such for an unbroken period 
of twenty years, and such cessation is not in pursuance of a contract between the grantor 
and the licensee; 

(i) in the case of an accessory license, when the interest or right to which it is 
accessory ceases to exist. 


63 . Where a license is revoked, the licensee is entitled to a reasonable time to 
Licensee’s rights leave the property affected thereby and to remove any goods which 
on revocation. he has been allowed to place on such property. 

6%. Where a license has been granted for a consideration, and the licensee, 
Licensee’s rights without any fault of his own, is evicted by the grantor before he 
on eviction. has fully enjoyed, under the license, the right for which he 

contracted, he is entitled to recover compensation from the grantor. 


THE INDIAN LIMITATION BILL <1908). 


STATEMENT OF OBJECTS AND REASONS.' 


1 . One immediate circumstance wliich has moved the Government of India to 
■undertake legislation in connexion with the Indian Limitation Act, 1377, is the hardship 
■s\-hich has been caused to the holders of mortgages of immovable property, in forms 
other than what is known as the English form, over a large part of India, by reason 
of the recent decision of the Judicial Committee of the Privy Council in the case of 
Vasudeva v. Srinivasa, (ii c W N 1005). In that case their Lordships, oveiTuling the 
decisions of the High Courts of Bombay, Madras and Allahabad, have advised that the 
period of limitation prescribed by the Indian Limitation Act, 1877, for suits to enforce 
payment of money secured by such mortgages, is tw^elve years as provided in article 132 
of the second schedule of that Act, and not the longer period of sixty years prescribed 
by article 147. In the opinion of the Privy Council the latter article applies only to the 
class of mortgages in which a suit may be brought for “foreclosure or sale,” that is, 
only to English mortgages. Previous to this decision, for nearly a quarter of a century] 
the law had been held by the High Courts of Bombay and of Allahabad to be that every 
suit by a mortgagee either for foreclosure or for sale was governed by the sixty years' 
rule of limitation enacted in article 147, and the same view of the law had been accepted 
by the High Court of Madras and by some other High Courts. The effect of the decision 
of the Privy Council has been that in the territories within the jurisdiction of the above 
High Courts a number of suits for the enforcement of mortgages, which, before the 
decision of the Privy Council, would have been within time, have been and must be 
dismissed by the Courts on the grounds that they are barred by limitation, and that 
the claims under a still larger number of mortgages have become unenforceable owin*' 
to the construction thus put on the Statute of Limitation. This result is undoubtedly 
hard on mortgagees who have relied on the view of the law' taken by the High Courts 
of their Provinces and now find themselves debarred of all remedy because that view 
has been decided to be incorrect. The Government of India are of opinion that some 
provision should be made to meet these cases, and it is accordingly proposed in the Bill 
to allow' to these mortgagees a period of two years within w'hich to bring their suits, 
provided that the w'hole period from the date w'hen the money secured by the mortgage 
became due does not exceed sixty years in all. Provision is also made for the continu¬ 
ance of pending suits and for the restoration of suits w'hich have been dismissed on the 
ground of limitation since the date of the Privy Council decision. 

2, Legislation is also necessary to give effect to the recommendations of the 

Committee on the Code of Civil Procedure. These have been incorporated in the 
present Bill. 


3. It seems desirable also to take this opportunity of setting-at rest some doubts 
on other provisions of the Limitation Act which have been caused by conflicting deci¬ 
sions of the different High Courts. These relate for the most part to matters of detail 
rather than to questions of principle, and a sufficient account of the amendments pro- 
posed in respect of them will be found i n the Notes on Clauses annexed to this statement. 

• Gazette of India, 1908, Part V, page 22. 
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4. It would be possible to enact the proposed alterations by an ainondinj: Act. 
But the Limitation Act of 1877, has been already amended by no less tlian eleven 
different enactments. It is clearly desirable to have the whole of the statutory law on 
the subject dealt with in one Act and to clear the Statute-book of these scattered enact¬ 
ments. It is proposed for this reason to introduce an amending and consolidating Bill, 
embodying the alterations to which attention has been called, re-enacting the present 
Act in other respects and repealing the various Acts and provisions in which the law is 
now contained. 

The Snd January 1908. H. ERLE RICHARDS. 


NOTES ON CLAUSES. 

The sections and schedules of the Act have been re-arranged, the saving and 
repealing provisions being placed at the end. 

In the Act various suits, appeals and applications are described by reference to 
the number of the particular section of any Act under which the suit, appeal or 
application in question may be instituted, preferred or made. Most of these references 
are to sections of the Code of Civil Procedure, and as the majority of these sections 
have, in the Civil Procedure Code Bill now before the Legislature, been relegated to Rules 
which may from time to time be altered and may be different in different Provinces, it 
has been considered advisable in framing the clauses and articles in the Bill to avoid 
these references and to render the provisions of the Bill self-contained as far as i^ossible. 

Glauses of Bill. 

■Claiise 1, — It is proposed that section 33, which provides for suits on mortgages 
affected by the Privy Council case, should take effect on the passing of the Bill, and that 
the rest of the Act should come into force simultaneously with the Code of Civil 
Procedure now before the Legislature. 

Clause 2. —The definitions have been re-arranged in alphabetical order. 

No. (6) has been added to make the term “moveable property” include growing 
crops in accordance with the amendment proposed in the Civil Procedure Code Bill. 
This is for consideration. It was approved by the Select Committee on the Code of Civil 
Procedure of 1903 and was inserted in their Draft Bill (schedule IV). 

Clause 5. —- Words have been inserted in this clause to include applications to 
which the clause may be made applicable by the Code of Civil Procedure. This amend¬ 
ment has the approval of the Special Committee on the Code of Civil Procedure of 1907. 

Clauses 7 and 8. — The last clause of section 7 with some verbal modifications 
has been placed as a separate clause after clause 8 so as to make it clear that its 
provisions are applicable to cases governed by either of the clauses 7 or 8. 

Cases of a person entitled to institute a suit or make an application being under 
any legal disability are dealt with by sections 7 and 8 of the Act. 

It has been held in a series of decisions of the Madras High Court that section 7 
applies only to cases where the right to bring a suit or to make an application is vested 
either — 

in a single individual who is under a disability, or 
(ii) in a number of individuals, all of whom are under a disability. 

These cases are, Seshan v. Bajagopala, I L R 13 Mad 23G, where there was a 
decree in favour of three persons of whom two only were minors, and it was held that 
section 7 did not apply to an application for the execution of the decree; Viyneswara v. 
Bapayya, I L R 16 Mad 436, and Moidin v. Beevi, i L R 18 Mad 38, which were cases of 
suits where some only of several persons entitled to institute them were under disability. 
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and it was held, following the case in ILR 13 Mad 23G, that the suits were not governed 
by section 7; Ahi7isa v. Abdvl, I L R 25 Mad 2G, where Benson and Bhashyam 
Ayyaugar, JJ., adopted the same construction of section 7 and held that, apart from 
section 8, the protection afforded by section 7 would extend only to cases where each and 
all of the persons jointly entitled to sue were affected by disability at the time from 
which the period of limitation was to be reckoned, and that if any one of them was then 
free from disability,section 7 cannot be availed of by all or any of them; and Periasavii 
V. Ki'ishiia, ILR 25 Mad 431, where a Full Bench of the Madras High Court upheld the 
same view. 

On the construction put upon section 7 hy the JIadras High Court, cases in which 
the right is vested jointly in a number of persons of whom some only are under any 
disability must be left to be governed by section 8 alone, and under the latter part of 
that section, if there is no one among these persons who can give a discharge without 
the concurrence of those who are under disability, time would commence to run only 
from the date when the last of them becomes free from disability and then, apparently, 
they would have in every ease the full period jn-escribed for the suit or application in 
question, there being nothing in section 8, corresponding to the last clause of section 7, 
to limit tlie period to three years from the cessation of disability or to exclude suits for 
pre-emption from its scope. 

Clause 8. —There is conflict between the Calcutta, Bombay and Allahabad High 
Courts on the one hand and the Madras High Court on the other on the question, 
whether an application for the execution of a decree can be saved from limitation by 
the fact of some only of the decree-holders being under a disability. In A?ia7ido v. 
ylua7trfo, ILR 14 Cal 50; Surja v. AruUt I L R 28 Cal 4G5; Govindi'am v. Tatia, IL R 20 Bom 
383 and Zamir\. Stindar, I L R 22 ALL 199 (FB), it has been held that a disability of some 
only of several joint decree-holders would save an application for the execution of the 
decree from being barred ; while the Madras High Court, in Seshaii v. Rajagopala, 
I L R 13 Mad 23G, and in Periasami v. Krishna, I L R 25 Mad 431 (FB), has held the 
contrary. The High Courts of Calcutta, Bombay and Allahabad hold that the case comes 
under section 7, but the Madras High Court holds that it comes neither under section 7 
nor under section 8. If the right view of section 7 is that it deals only with cases, where 
the person, or all the persons if there are more than one, entitled to bring a suit or make 
an ai)plication, is or are under disability, the case in question should properly be dealt 
with by section 8 ; all the High Courts are agreed that one of several joint decree-holders 
cannot give a valid discharge without the concurrence of the others; but the Madras High 
Court in the Full Bench case felt a difficulty in bringing the case under section 8, for the 
reason that applications are not mentioned in that section while they are in section 7. 
In the coui'se of his judgment in the case Bhashyam Ayyangar, J., observed that the 
addition of words suggested in this amendment would bring the case in question within 
the operation of section 8 (l L R 25 Mad 431 at p. 442). 

Clause 9. —This is the last paragraph of section 7 . 

Clause 11 —The proposed amendment is intended to remove certain doubts. 

It has been held in some cases that this section does not include a suit for an 
account of the trust property. 

In Saroda v. Brojo, I L R 5 Cal 910, property had been vested in the defendant 
upon trust to manage it and maintain the plaintiff out of the profits during his minority 
and to make it over to the plaintiff on his attaining the age of majority; the suit was 
for a decree directing the defendant to account for all such property, and the profits, 
receipts and disbursements connected therewith. It was held by White and Maclean, JJ., 
that the object of the suit not being to recover any property in specie, section 10 did not 
apply. A similar view was adopted in Advocate-General v. Bai Punjabai, I L R 18 Bom 
551 (at pp. 566, 567), where the claim was against a trustee for an account of income and 
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disbursements in respect of trust property and for tho balance if any. In Ilurro v. 
Tariniy I L R 8 Cal 766, however, Wilson, J., directed an account and in a manner doubted 
the correctness of the rule laid down in i L R 5 Cal 910, and in Nistariui v. N-nndo Laly 
I L R 30 Cal 369 (at p. 334). a, trustee was directed to render accounts irrespoctivo of any 
question of limitation. In Banga v. Baba, I L R 20 Mad 393, the question whether 
section lO applied to a suit charging breaches of trust and claiming an account was 
regarded as a somewhat doubtful question and was left open. 

Section 8, clause i of the Trustee Act, 1888 (51 & 52, vict,, c. 59), saves from tho 
bar of limitation a claim against a trustee “to recover trust property, or the proceeds 
thereof still retained by the trustee, or previously received by him and converted to his 
use.” It has been held that actions against express trustees claiming an account of such 
property cannot be barred by the Statute of Limitations : Bochcfoucaiild v. Bousteady 
'(1897) 1 ch 196 at p. 208 ; North American Co, v. WatkinSy (1904) 1 Ch 242. 

Clause 16. — This is section 14 of the Act. The second paragraph of this section 
is omitted as it is proposed in the Civil Procedure Code Bill to leave out the provision 
relating to staying proceedings contained in section 20 of the present Code of Civil 
Procedure. 

Clause 16. — Words are proposed to be inserted in the clause so as to make its 
provisions applicable to cases where the execution of a decree has been stayed by 
injunction or order. 

This section is not applicable to cases of applications for execution of decrees : 
Bungiah v. Nanjappa, I L R 26 Mad 780, 782, although in Be7ii v. Sarju, I L R 26 ALL 
140, the High Court of Allahabad in computing the period of limitation for an application 
for execution of a decree allowed the period, during which an injunction staying the 
-execution was in force, to be excluded; it is not, however, clear upon the judgment 
nnder what provision of the Act this exclusion was allowed. 

The Courts have in many cases, where the execution of a decree has been stayed 
by an injunction or order relieved the decree-holder from the bar of limitation by 
treating the application made after the withdrawal of the injunction or order as an appli- 
•cation to revive or continue some previous application : Kalyanbhai v. Ghanashamlal, 
I L R 5 Bom 29, p. 34 et seq.\ Narayan v. Sono, i L R 24 Bom 345; Issuree v. Abdool, I L R 
4 Cal 415; Hurronath v. Chuni, l L R 4 Cal 877; Ashraf v. Bepin, i L R 30 Cal 407 at 
pp. 411, 413; Gurudeo v. Amrit, I L R 33 Cal 689; Lalchmi v. Ballam, i L R 17 ALL 425, 
4Lnd Qamaruddin v. Jaivahir, I L R 27 ALL 334 (p c), may be cited as instances. 

But it is not always possible by this method to relieve an applicant for execution, 
in cases where execution has been stayed by reason of an order of Court, from the bar 
of limitation; as for instance in cases where there was no pending application for 
■execution at the date of the injunction or order {Sarup v, Watson, G C w N 735); or 
where the previous application had been dismissed after the removal of tho bar but 
before the date of the fresh application {Dtikhiram v. Jogcndra, 5 C W N 347). 

In the course of their judgment in Bungiah v. Nanjappa, i L R 26 Mad 780, 
Benson and Bbashyam Ayyangar, JJ., observed as follows ; “It is only reasonable and 
proper that in computing the period of limitation prescribed for an application for 
execution of a decree, the time during which the attaching decree-holder prosecutes a 
^uit under section 283, or during which execution of the decree or a portion of it has been 
.stayed by injunction or otherwise, should be excluded.” (At p. 783). 

CloAise 18. — The addition of ^this clause was recommended in the Civil 
Procedure Bill of 1903. In their report the Select Committee observed as follows ; 

“ In proposing an additional section (16A) we have acted on the view that the 
purpose of clause 424 (section 424 of the Code of Civil Procedure) is to give notice and 
iacilitate compromise, but not to shorten the i^eriod of limitation. Where, for example. 
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the period of limitation is only thirty days, the deduction of two months on account of 
notice negatives the right of suit.” 

Clause 21. — There is a conflict between the Madras High Court and the other 
High Courts on the question whether the provisions of section 19 apply to applications 
for execution of decrees; the iladras High Court has answered the question in the 
negative: Bama v. Venkatesa, ILR 5 Mad 171 (F E); Sreenivasa v. Ponnusawmy, ILR 2a 
Mad 40; and the other High Courts have answered it in the affirmative : Trhnhak v. 
Kashinaih, ILR 22 Bom 722, 727; Venkatrav v. Bijesing, i L R 10 Bom lOS; Bam v. 
Jakur, I L R 8 Cal 71G; Toree v. Ddahomedt i L R 9 Cal 730; Norendra v. Bliupendrat 
I L R 23 Cal 374, 387; Bamhit v. Satgur, I L R 3 ALL 247 (fB); Janki v. Ghulam, I L R 5- 
ALL 201; Fateh v. Gopal, I L R 7 ALL 424; Muhammad v. Payag, l L R IG ALL 228; 
Bhagat v. Chint, runj. Record No. 28 of 1685; Bhagahutty v. Ashutosh, 8 C w N 470. 

It may be observed that under section S, 37 k 38 vict., c. 57, the right to take 
proceedings to enforce a judgment may be saved by acknowledgment or payment : Jay 
y. Johnstone, (1693) 1 Q B, p. 25 on appeal, p. 189, where at p. 190, Lindley, L. J., opened 
his judgment with-the following remark : “The question raised by this appeal is a very 
important one, namely wliother proceedings can be taken to enforce a judgment after- 
twelve years, there having been no payment or acknowledgment in the meantime.” 

The pro))osed amendment is intended to make it clear that the provisions of the 
clause apply to applications for the execution of decrees. 

Clause 22. — The expression “produce of land” may not include rent paid by 
tenants in occupation of the land. (See Ummer v. Abdul, I L R 2 Mad 165.) The proposed 
amendment 'svill remove the doubt. 

There is a conflict between the Calcutta and the Madras High Courts on the one 
hand and the Allahabad High Court on the other on the question whether the word 
“debt” in this section includes what may be called a judgment-debt; the Calcutta and 
the Madras High Courts answering the question in the negative: Kader Buksh v. Gour, 
6 C w N 76G; Periasavii v. Krishna, I L R 25 Mad 431 (FB) at p. 442; Kuppu v. Bcnga^ 
ILR27 Mad 608; Srinivasa v. Ponnu, I L R 28 Mad 40 and the cases of Kally v. Heera, 
ILR 2 Cal 468 and Mungol v. Shama, IL R 4 Cal 708, decided under sections 20 and 21 of 
Act IX of 1871; and the Allahabad High Court answering it in the affirmative : Bosha)i 
V. Mata, I L R 2G ALL 36; Janki v. Ghulam, I L R 5 ALL 201; Baynhit v. Satgnr, ILR 
3 ALL 247; Muhammad v. Payag, I L R 16 ALL 228; Ashanullah v. Dakkhini, I L R 27 
ALL 675. It seems that acknowledgments and payments should in this respect have the- 
same effect, and it may be observed that under section 8. 37 & 38 vict c. 57, a payment 
would save the right to take proceedings to enforce a judgment: Jay v. Johnstone, (1893) 

1 Q B 189. 

The explanation is added to remove this conflict. 

Clause 23 (I). — There is a conflict of authority on the question whether a 
guardian of a minor is an agent within the meaning of these sections. In Tilak v. 
Chhutta, I L R 26 ALL 598, it was held that a payment made by a natural guardian of 
certain minors of interest due on a bond executed by their deceased father did not meet 
the requirements of section 20; in Wajibun v. Kadir, I L R 13 Cal 292, it was held that 
an acknowledgment given by the natural guardian of a minor was not enough to give 
the creditor a fresh period of limitation, and the same view was taken in Maharana 
V. Vadilal, i L R 20 Bom 61. On the other hand, in Annapagaxtda v. Sanga, I L R 26. 
Bom 221 (f B), it was held that a payment made or acknowledgment given by a guardian 
appointed under Act vili of 1890, if it was within the powers of the guardian under 
section 27 of the Act, would be sufficient; payment made by such a guardian who had 
borrowed money on a bond for the benefit of the minor "was held to be a good payment 
under section 20 : Narendra v. Bai Charan, I L R 29 Cal 647; and an acknowledgment 
made in the course of certain execution proceedings by the pleader of a minor judgment- 
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debtor was held to be within the requirements of section 19 in Norcndra v. Bh upvndra, 

I L R 23 Cal 374 at p. 387; and in Sohhanadri v. Srira7nulu, I L K 17 Mad 221 , an 
acknowledgment made by a natural guardian was held to meet the requirements of 
section 19. In Beti Maharaiii v. Collector of Etawah, IER 17 ALE 198 (P c), an acknow¬ 
ledgment made by the Court of Wards on behalf of a person who Imd been doclai’od 
disqualified on her own application was held to be sufficient; it may be doubted, however, 
■whether such a disqualified proprietor is a person under disability in the same sense as 
a minor or an idiot or an insane person. 

It may be observed that acknowledgments and payments made by guardians and 
managers are almost always made for some benefit to the estate of the person under 
disability, e. g., to avert an impending suit; it would be manifestly unfair after a creditor 
has, at the request of the guardian, accepted a payment or an acknowledgment and 
refrained from suing at once, to allow the minor afterwards to say that the creditor’s 
remedy has become barred. 

The addition of this sub-clause will remove the conflict. 

Clause 24. —The proposed amendment is recommended in the fourth schedule 
annexed to the Civil Procedure Code Bill, 1907. In the notes annexed to their report, 
the Special Committee made the following observation with reference to this amendment: 

“ The Committee have amended section 22 of the Limitation Act to supply an 
omission which has been noticed by the High Courts, namely, the absence of any 
provision with regard to a devolution of interest pendente lite where it takes place 
otherwise than by reason of death. The section as amended will include not only cases 
in which a devolution of interest takes place pendente lite owing to death but also other 
cases in which such devolution occurs.” 

It is also proposed to save cases where plaintiff has been made a defendant or 
vice versa from the operation of this clause : Jibanti v. Gokool, I L li 19 Gal 7G0 ; 
Khadir v. Rama, i L R 17 Mad 12. 

Clause 28—k clucuse has been added to provide a rule for the acquisition of 
easements against the Government. 

It is the last clause of section 15 of the Indian Easements Act, v of 1882. There- 
is a conflict on the question whether section 2G applies against the Government. In 
Arzan v. Bakkal, I L R lO cal 214, 219, Garth, C. J., went on the assumption that it 
did; whereas in Secretary of State v. klathurahhai , i L R 14 Bom 213, and Viresa v. 
Tataya, I L R 8 Mad 4G7, it has been held that it does not. 

Sixty years is the period of limitation applicable against the Go\ernment. 

Illustration (b) has been omitted as it has been pointed out that it goes beyond 
the terms of the section which does not require actual user : Koylash v. SonatuJi, 

I L B 7 cal 132. 

This illustration does not occur under section 15 of the Indian Easements Act, 
V of 1882. 

CZawse 52.—Portions of section 2 have been omitted as unnecessary, having 
regard to the provisions of the General Clauses Act, 1897, section 6 (a), (c) and section 8. 

Sub-clause (2) (b). — The Madras Regulation. VI of 1831, has been repealed 
except as to the scheduled districts in Madras by the Madras Hereditary Village-offices 
Act (Mad. Act III), 1895. This Act, however, clearly provides special rules of limitation 
for suits, appeals and applications, making certain sections of the Limitation Act 
applicable thereto. Sub-clause (1) (b) will therefore save the periods prescribed by this 
Act from being altered or affected by anything herein contained and it need not be 

specifically mentioned. 

Sub-clause ^5^.—The sections of the Act corresponding to clauses 28 and 29 of 
the BiU were repealed by the Indian Easements Act, v of 1882 . in the Provinces to 
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■which it applies; this sub-clause is added to provide that these provisions of the Bill 
shall not affect the Easements Act. 

Clause 32. —■ This clause provides for cases in respect of which the period of 
limitation has been shortened by the Bill. It proceeds on the lines of the last clause in 
section 2 of the Act (now repealed by the Repealing and Amending Act, 1891 ). 

Clause 33 (1). — The Privy Council has held in the recent case of Vasudeva 
V. Srinivasa, ii C w N 1005, that article 147 (providing a period of sixty years) is 
applicable only to suits on English mortgages, and that suits on all other mortgages are 
governed by the twelve years’ rule contained in article 132. Previous to this decision, 
the law, as laid down in the decisions of the High Courts of Bombay, Madras and 
Allahabad, was that article 147 applied to every suit by a mortgagee in which he asked 
cither for foreclosure or for sale: Motirani v. Vitai, I L R 13 Bom 90 (P B); Datto v. 
Vithu, I L R 20 Bom 403 (F B); Narai/ana v. Venkata, I L R 25 Mad 220 (P b) ; Shib 
V. Gaufja, I L R 6 ALL 551 (F B). 

The result has been that in the said territories a large number of mortgage suits 
for which the period of limitation had hitherto been believed to be sixty years would be 
found to be barred by limitation. 

This sub-clause is meant to provide for these suits, as also for the continuance 
of pending suits. 

Clause 33 (2). — This sub-clause is supposed to provide for the restoration of 
suits of the description mentioned above which have been dismissed on the ground of 
limitation since the date of the Privy Council decision. It proceeds on the lines of 
section 12, Act XXIII of 18G1. 

Clause 34 and Schedule III. — The Indian Limitation Act, 1877, and the 
several general enactments amending it are proposed to be repealed. 


NOTES ON SCHEDULES. 
Schedule I. 


This is Schedule II of the Act. The existing numbering has been retained as far 
as possible. 

Article 5 .—This amendment has been proposed in the fourth schedule of the 
Civil Procedure Code Bill, 1907. Clause 128 (f) of the Civil Procedure Code Bill proposes 
to authorise the framing of rules extending the summary i)rocedure to the trial of suits 
other than suits on negotiable instruments. 

Article 11 .—The article is proposed to he amended so as to provide for all cases 
in which the Civil Procedure Code Bill proposes to give a right of suit to challenge 
orders passed in proceedings relating to resistance and obstruction to the delivery of 
possession of property to a decree-holder or to a purchaser of property sold in execution 
of a decree and to dispossession in such delivery of possession. 

Article 33 has been divided in order to preserve the numbering of the present Act* 

Article 34 of the Act is proposed to be omitted. 

A wife, even if a minor, should riot be looked upon by the law as a chattel and 
an object of possession. The Civil Procedure Code Bill of 1907, has left out the provision 
relating to decree for the recovery of a wife (o. xxi, r. 32). 

Article 35 of the Act is also proposed to be omitted. 


The scope of this article is very limited. It does not apply to cases arising under 
the Indian Divorce Act. The Allahabad High Court has held that it does not apply to 
Hindus or Muhammadans, as their personal law does not require an antecedent demand 
to sustain a suit for restitution of conjugal rights, nor make restitution unenforceable 
against a minor, and it has further held that the withholding of conjugal rights by 
either party is a continuing wrong, and that a claim for restitution cannot be barred 
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by limitation: Binda v. Kaunsilia^ I L E 13 ALL 12G, 14G. The same views' was taken in 
Bai Sari v. Saiikla^ l L R 16 Bom 714. These views have been so far modified by the 
rulings of the Calcutta and Madras High Courts and by the later rulings of tlie Bombay 
High Court as to make the article applicable to Hindus and Muhammadans in cases of 
suits preceded by demand and refusal as mentioned in the third column: Dlianjibhoy 
V. Hirabai, I L R 25 Bom 644 (p B); Asirumiessa v. Buzloo, i L E 34 Cal 79 ; Saravanai 
V. Poovayi, I L E 28 Mad 430. The operation of the article may be easily avoided by 
a party if he simply refrains from making a demand which, it may be noted, is not 
under the Hindu or Muhammadan law necessary to give rise to a cause of action. It is 
a very usual thing in Hindu and Muhammadan families for a wife to go and stay with 
her parents or brothers and the effect of this article is that if owing to any domestic 
quarrel the wife should in a fit of temper refuse to return, the husband would be 
compelled to take the matter into Court within two years. 

Article 44 .—The article is proposed to be amended so as to be applicable to all 
transfers of property. 

It has been held in one case that the word “sale*’ does not include a mortgage 
or a lease: Bamausar v. Baglmhar, i L E 5 ALL 490. 

Article 60 .—There is conflict on the question whether money deposited with a 
banker is a loan or a deposit. 

In Ishur v. Jibun, i L E 10 Cal 25, Wilson, J., held that it is a deposit and not 
a loan within the meaning of article 59. 

In Ichha v. Natha, I L E 13 Bom 338, it was held that a deposit with a banker 
is ordinarily a loan. 

In Dharam v. Ganga, 4 Allahabad Law Journal 628, it has been held that ordinary 
dealings between native bankers and their customers are matters of loan witliin the 
meaning of article 59. 

In Muncherji v. Dorahji, I L E 19 Bom 775, and Perundevi v. Nammalvar, 
I L E 18 Mad 390 at p. 394, it was held that whether a particular transaction was a loan 
or a deposit would depend on the facts of each case. 

The amendment suggested would bring the law into conformity with the view 
taken by ordinary men of business in this country. 

Article 99. — It was held in Pattabhi v. Bamayya, l L R 20 Mad 23 that this 
article could not apply to a case where not the whole but only a part of the money due 
under a joint decree was realized from the plaintiff by the sale of his property by 
the Court and that it was doubtful whether such a case fell under article Gi or under 
the general article 120. 

In Bajah of Vizianagram v. Bajah Setrucherla, I L R 26 Mad 686 at p. 716, 
Bhashyam Ayyangar, J., pointed out that a strictly grammatical and literal interpre¬ 
tation of this article would lead to anomalous, if not absurd, consequences, and observed 
that he would be strongly inclined to read the section as if after the words “had paid” 
there were the words “on account of.” He held that each time that an amount is paid 
by or levied from the party seeking contribution in excess of his share, he has a right 
of suit for contribution in respect of such payment. Referring to this case Stanley, C. J.* 
in Ibn Hasan v. Brijbhukan, l L R 26 ALL 407, observed as follows: “It seems to me 
very questionable whether the learned Judge has not taken too great a liberty of 
interpolation with the article in question”—page 425 . 

The question whether the word ‘paid’ in article lOO of Act ix of 1871 (which 
eorresponded to the present article 99) covered a case where money was realized by the 
sale of plaintiff’s property was left in doubt by Mitter and Maclean, JJ., in Fuckoruddeen 
T. Mohimat i L E 4 cal 529. 

The amendments proposed would meet the points indicated above. 
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Article 111. — The anienrhnent proposed will make it clear that this article is 
applicable only to suits to enforce the personal liability of the purchaser. 

It has been held by the High Courts of Bombay, Madras and Allahabad that a 
suit by an unpaid vendor to enforce his charge on the land for the unpaid purchase- 
money is governed by article 132 and not by this article : Chuiiilal v. Bai Jethi, i L K 
22 Bom 84G; Vfrachctnd v. Kuynaji, I d R 18 Bom 48; Har v. Muhavidi, I L R 21 ALL 
454; Baynakrishna v. Subrahiyiayiia, I L R 29 Mad 305 (fb), overruling Natesan v. 
Souiidra, i L R 21 Mad 141 and Avuihala\. Do-yjinyima, i L R 24 Mad 233. 

Article 116. — It is proposed to amend this article so as to exclude from its 
operation suits for arrears of rent payable under a registered lease. 

There is conflict on the question whether a suit for arrears of rent due under a 
registered lease is governed by this article or by article iio which provides three years 
for suits for arrears of rent. The Calcutta High Court has held that such suits, if not 
governed by the I5engal Tenancy Act (that is, if the rent is not due in respect of 
agricultural lands) would come under article 116 and not under article IIO: Uinesh v. 
Adarmoiii^ i L R 15 Cal 221; Baniganj Coal Goynpany v. Jadunath, i L R 19 Cal 489; 
suits for rent due under a registered contract are also held to be governed by article 116 ^ 
by the Madras High Court: Vythilinga v. Thetchana, I L R 3 Mad 76. The Allahabad 
High Court has, however, held that such suits are governed by article no, which 
specifically deals with suits for arrears of rent: JRam Naraiyi v, Kayyita, I L R 26 
ALL 138. 

The ruling of the Calcutta and Madras High Courts would reduce the scope of 
article iio to cases of tenancies for a term not exceeding one year and monthly tenancies,, 
as all other tenancies must be created by registered instrument. 

Article 118. —The amendment is proposed to remove a conflict of authority, and 
it adopts the view taken by Bhashyam Ayyangar, J, 

In a suit to set aside an adoption where but for the adoption the estate would 
be in a Hindu female, a remote reversioner has been held to claim through the 
presumptive reversioner in the following cases : Ayyadorai v. Solai, I L R 24 Mad 405; 
Chiruvolii v. Chiruvolu, l L R 29 Mad 390 (f B); Ilarnath v. Mayidil^ I L R 27 Cal 379 
at p. 403; Srinivasa v. Hayimant, I L R 24 Bom 260 at p. 206; Siddhessar v. Sham 
Chand, 23 W R 285 (decided under Act ix of 1871); Mrino Moyee v. Bhoobun, 23 W R 42 
(decided under Act xiv of 1859). 

The contrary view has been taken in the following cases: Abinashv. Sarinath, 

I L R 32 Cal 62 at p. 71; Bagwanta v. Snkhi, I L R 22 ALL 33 at pp. 44 , 45 . 

In the case of Chiruvolu v. Chiruvoln, I L R 29 Mad 390 (f B), however, the 

Court observed that in suits relating to the alienations by a qualified owner (such as a 

Hindu widow) the presumptive reversioner cannot, on the current of authority, be held 

to represent remote reversioners (at p. 4U). The conflict, therefore, is limited to suits 
relating to adoption. 

amendment is recommended by the Special Committee on the 
Civil Procedure Code Bill, 1907. 

XT i Aitich 166. The amendment is recommended by the same Committee. In the- 
Notes on Schedules annexed to their report they observe as follows: 

The Code [s. 312] contemplates the confirmation of a sale of immovable 
piopei y immediately on the expiration of the thirty days allowed by article 166 of the 
imi ation Scliedule. But the period allowed for an application to set aside a sale on 

r ® judgment-debtor had no saleable interest therein is sixty days 

[article 172]. The result is that in some Provinces the confirmation of a sale is delayed 
01 sixty days; whilst in other Provinces, sales, which have been already confirmed 
are liable to be set aside. The Committee think that in the matter of limitation an 
app ication under section 313, should be brought into line with an application under 
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section 312, and they therefore propose to repeal article 172 and to amend article lOG so 
aj to include application under section 313.” 

Articles 171, 172. —Article 171 of the Act has been broken up into those two 
articles. References to the sections have been omitted and \\’ord3 have been added to 
describe the order of dismissal referred to. 

4 

Article 172 of the Act is omitted from the Bill. 

Article 174 of the Act is omitted as it has been repealed by the Provincial 
Insolvency Act, 1907, with effect from the 1 st January, 1908. 

Articles 176, 177. _These two articles have been substituted for the three articles 

in the Act. Article 177 is recommended by the Special Committee of 1907. 

Article 179. _In article 177 of the Act the description of the application intended 

to be governed by it does not seem to be accurate. 

Section 598 of the Code deals with the application to be made by an intending 
appellant; section 603 deals with the admission of the appeal. Section 598 requires 
that the application should pray for a certificate that the case is a fit one for appeal; 
section 603 does not require that any application should be made for the admission of 
the appeal. 

It may be noted that the word may in section 603 of the present Code has been 
replaced by the word shall in O. XLiv, R. 8 of the Code of Civil Procedure Bill, 1907. 

Article 181, third cohi7}m, clause 2. —There is conflict on the question whether, 
W'here an appeal has been withdrawn, time would run from the date of withdrawal of 
the appeal or from the date of the original decree. 

In Peria v. Lakshmi, I L R 30 Mad l, (F B), it has been held by the Madras High 
Court that in case of an appeal which has been withdrawn, time should run from the 
date of the order of the Appellate Court dismissing the appeal on such withdrawal. 

The Bombay High Court has on the other hand held that when an appeal is 
withdrawn time would run from the date of the original decree; Abdul v. Maidiu, 
I L R 22 Bom 500 at p. 500. 

Article 181, third column, clause 4. — There is conflict on the question whether 
when a decree has been amended, time for an application for execution would run from 
the date of the decree or from the date of the amendment. 

In Kali Prostmno v. Lai Mohun, I L R 25 Cal 258, the application for amend¬ 
ment (to include in the decree certain costs which had been awarded by the judgment) 
was regarded as an application for review; the same view was taken in Vejikata v. 
Venkata I L R 24 Mad 25, where the application was to amend the amount of costs 
entered in decree ; and in Amar v. Asad, i L R 32 Cal 908, it was held that time would run 
from the date of amendment as the amended decree was the final decree to be executed. 

The Allahabad High Court on the other hand has held that an application under 
section 206 of the Code of Civil Procedure to amend a decree so as to bring it into 
conformity with the judgment is not an application for review, and that time will run 
from the date of the decree as originally drawn up : Ahsa^iullah v. Dakkhiiii, i L R 27 
ALE 675; Kallu v. Fahiman, I L R 13 ALL 124; Mtthanwiad v. Muhanunad, I L R 17 
ALL 39 and Daya v. Nanhi, I L R 20 ALL 304. 

Article 181, third column, clause 6. —There is conflict on the question whether 
the date referred to in this clause is the date of the order of the Court directing notice 
to issue or the date on which the notice actually issues from the Court, some time being 
usually taken in the drawing up and signing of the notice. 

The Calcutta and the Madras High Courts have held that the date of actual 
issue is meant: Kedaressur v. MohUn, 6 c W N 656 ; Batan v. Deb, lo C W N 303 ; 
Cheruvath v. Nerath, i L R 30 Mad 30. 
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The Bombay and the Allahabad High Courts have held that where notice has 
been issued time would run from the date of the Court's order to issue the notic^ : 
Govind Y. Dada, i L R 28 Bom 41C; Damodar v. Sonaji, I L B 27 Bom 622 ; Udit v. 
Bampertab, (l88l) 1 ALL W N 120. 

Schedule IL 


This schedule specifies the territories in which previous to the recent decision of 
the Privy Council (ii c W N 1005) the law was held to be that the period of limitation 
for every suit by a mortgagee, whether he asked for foreclosure or for sale, was sixty 
years as provided by article 147 and not twelve years as provided by article 132. 

The list is not exhaustive as it is not definitely known whether there are not 
other Provinces or Districts where the same view of the law prevailed. 


Schedule III. 

The enactments proposed to be repealed are specified in this schedule. 


THE SELECT COMMITTEE'S REPORT.^ 

The following Pepoi*t of the Select Committee on the Bill to consolidate and 
amend the law for the limitation of Suits, and for other purposes, was presented to the 
Council of the Governor-General of India for the purpose of making Laws and 
Regulations on the 20 th March, 1908:_ 

Legislative Department. 

We, the undersigned, Members of the Select Committee to which the Bill to 
consolidate and amend the Law for the Limitation of Suits, and for other purposes was 
leferred, have considered the Bill and the papers noted in the appendix, and have now 
the honour to submit this our Report, with the Bill as amended by us annexed thereto. 

2. This Bill does not purport to be a general amendment of the Law of Limitation 
and we have not treated it in that sense. The objects of it are to consolidate the law, 
which at present is scattered throughout a series of enactments, to clear up some points 
of doubt on which conflicts exist between the various High Courts, to make some 
amendments which are ancillary to the Code of Civil Procedure Bill lately passed by 
Council, and to remove the hardship caused by a recent decision of the Privy Council in 
regard to the period of limitation for certain suits on mortgages. The criticisms on the 
Bill raise a number of other points and make various suggestions for wider reforms but 
we have rejected these criticisms and confined ourselves to the objects stated. 

3. In the Notes on Clauses in the following paragraph we have dealt with the 
amendment of the law contained in the Bill as circulated for opinion, but there are two 
points on which after the fullest consideration we suggest further amendment and to 
them we desire to mvite particular attention. The first of them relates to clause 6 of the 
Bill, which corresponds with section 7 of the existing Act. Under that clause a minor is 
entitled to claim the benefit of his minority in respect of any application and he can 
ma e an app ication on attaining his majority in any matter whatever. In our opinion 
this provision leads to great hardship. It is possible for a minor to make an application 
to set aside a sale in execution of a decree or an order for abatement twenty years after 
the occurrence and this although he has be en represented by a guardian ad litem at the 

• Gazette of India, 1908, Part V, page 223. 
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time of the sale or abatement. We think that this clause should be limited to applications 
for the execution of decrees, and that in regard to other applications the minor should 
be bound by the acts of his representatives. The same observation applies to clause 7. We 
desire to point out in this connection that in regard to those applications which are now 
governed by periods of limitation enacted in the Code of Civil Procedure, minors cannot 
at the present time claim the benefit of this section. These provisions have now been 
removed from the Code of Civil Procedure to this Bill. It is clear that in regard to those 
applications the minor ought not to have the benefit of this clause and we can see no 
distinction between applications in this respect. The second point arises in regard to 
clause 14. There is a conflict of opinion as to whether misjoinder of parties or of causes 
of action is a “cause of a like nature” wnth defect of jurisdiction within the meaning of 
this clause. There is much to be said for the view that there is a distinction between 
defects of jurisdiction and misjoinder of parties or of causes of action; but on the whole 
we think that the clause should be extended to cover these latter cases, and wo have 
inserted an explanation for that purpose. 

4. We have somewhat re-arranged the clauses in order to preserve the existing 
numbering. 

Notes on Clauses. 


Clause 2. — We have omitted sub-clause 6; the definition of moveable property 
contained in it has been objected to, and we think on the whole that it should be omitted. 

Clause 3. — The illustrations have been omitted. We think that they are not 
necessary, and are liable to misconstruction. 

Clause 5. — It has been suggested that the scope of clause 5 should be enlarged, 
and a doubt has been expressed by high authority as to whether the expression “ Code 
of Civil Procedure” would include rules which may be made under it. We have 
accordingly altered this clause so as to make its provisions extend to applications for 
leave to ai>peal and to all applications to which it may be made applicable by “any 
enactment or rule for the time being in force.” 

Clause G of the Bill as introduced is, in our opinion, merely explanatory of 
clause 6; we have accordingly omitted the former and embodied its purport in an 
explanation to the latter clause. 

Clauses 6, 7 and 8. — We have already referred to the principal alteration we 
have made in clauses 6 and 7, 

Adopting a suggestion of the Chief Justice of Bombay we have slightly altered 
the language of clause 7 so as to bring it more into conformity with that of clause 6. 

Clause 12 (2). — We have struck out the words “as a pauper” from this sub¬ 
clause so as to make its provisions applicable to all applications for leave to appeal. 

Clause 14. — We have re-drafted sub-clause (2) so to bring it into line with 
sub-clause (l), and have made Explanation ll more comprehensive. 

We have added Explanation III to remove the conflict to which we have referred 
to above. 

Clause 16. — We have altered clause 18 of the Bill as introduced so as to allow 
the period of notice to be excluded in the case of all suits of which notice is required to 
be given by any enactment for the time being in force, and we have brought it ui^ as 
Bub-clause (2) to clause 16. 

Clause 16. —We have enlarged the scope of this clause. The right to apply to set 
aside an execution sale is not limited to the judgment-debtor. 

Clause 19. — We have struck out the words in italics’, we think that the object 
with which they were inserted would be better carried out by the explanation which wo 
have added. 
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"We have struck out the words “according to the nature of the original liability’* 
in sub-clause (l) as unnecessary and added the words “subject to the provisions of the 
Indian Evidence Act, 137-2" in svib-clause (2) to remove a conflict. 

Clause 20. —We have omitted the words “according to the nature of the original 


liability." 

Clause 24. —We have struck out illustration (b). 

Clause SI. —We have re-drafted this clause so as to make its provisions of wider 
application. We think it will now be found to provide for all the classes of cases which 
have been brought to our notice. 


Schedule I. 


We approve of the proposal to omit Articles 34 and 35 of the Second Schedule of 
the Indian Limitation Act, 1877. 

Article 34 provides for suits for the recovery of a wife; we fully agree in the 
opinion expressed by the Special Committee on the Civil Procedure Code that there can 
be under tlie law no such decree as a decree for the recovery of a wife, and there would 
Le no point in providing a period of limitation for a suit for that purpose. 

Article 35 provides for suits for the restitution of conjugal rights. 

After gi^■ing the matter our best consideration we have arrived at the conclusion 
that this article should also be omitted. The High Court of Allahabad and the Chief 
Court of the Punjab hold that these suits are not subject to any rule of limitation on 
the ground, amongst others, that the withholding of conjugal rights is to be regarded as 
a continuing wrong within the meaning of section 23 of the Act, while the Bombay 
High Court, whose view has been adopted by the High Courts of Calcutta and Madras, 
has applied the bar of limitation on the ground that the specific provisions of this 
article must be taken to override the general provisions of section 23. The omission of 
the article would remove this conflict. 

Suits for the restitution of conjugal rights brought under the Indian Divorce 
Act are not governed by any rule of limitation, and we can see no reason why similar 
suits brought under any other law should be differently treated in this respect. 

Article 99. — We have omitted the explanation. 


Article 109. — We have struck out from the third column all the words except 
“‘when the profits arc received." Those words refer to suits for restitution consequential 
on the reversal of a decree and would no longer be needed, as the Code of Civil Procedure, 
1908, provides that no suit would lie to claim such restitution. 

Article 116. —We have restored the article of the present Act. 

Article 118. — We have not attempted to remove the conflict which exists as to 
the construction of this article, and we have thought it right not to make any alteration 
dn it. We have accordingly struck out the words proposed to be added in the third 
column. 

Article 134. — The word “purchase” in this article has been held to include 
mortgages and leases. We have used the general word “transfer" in its place. 

Article 138. — We think that the starting point for the running of time should 
4)8 the date when the sale becomes absolute; the inirchaser would not be in a position 
to sue for possession before that date. 


Article 153. — This article has been re-drafted so as to include certain provisions 
.relating to limitation which have been removed from the Code of Civil Procedure, 1908. 

Article 163 _We understand that an application for a certificate that a case is 

a fit one for appeal to His Majesty in Council is in ordinary legal language spoken of 
. as an application for leave to appeal. We have used the expression leave to appeal in 
this article and elsewhere to include this meaning. 
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Articles 164y 169 .—In these two articles we have altered the time from which 
the period would begin to run. 

Under the Code of Civil Procedure a defendant or a respondent against whom a 
decree has been passed ex parte may have it set aside either on the ground that the 
•summons in the suit or the notice of appeal had not been duly served on him or on the 
ground that he had sufficient cause for not appearing on the day fixed for trial. \Ve 
think that in cases where a i^erson claims to have a decree passed against him set aside 
notwithstanding that summons or notice was duly served on him, time should run 
against him from the date of the decree and that where there has been no due service 
of summons or notice, time ought not to run against him until he has knowledge of 
the decree. 

We have added a new article No. 180 incorporating certain provisions as to 
limitation which have been removed from the Code of Civil Procedure Bill. 


Acts Amending the Limitation Act, IX of 1908. 


ACT NO. XYII OF 1914. 


The Second Repealing and Amending Act, 1914. 

(IGth September 1014.) 

An Act to amend certain enactments and to repeal 

CERTAIN OTHER ENACTMENTS. 


Whereas it is expedient that certain formal amendments should be made in the 
enactments specified in the First Schedule; 

And whereas it is also expedient that certain enactments specified in the second 
schedule, which are spent, or have ceased to he in force otherwise than by express 
Specific repeal, or have by lap.se of time or otherwise become unnecessary, should be 
expressly and specifically repealed; 

It is hereby enacted as follows:— 


Repeal of certain 
enactments. 


3. The enactments specified in the second schedule are hereby 
repealed to the extent mentioned in tlie fourth column thereof. 








The Second Schedule. 


.*# 


1908 


IX 




The Indian Limitation 
Act, 1008. 


Section 32 and the third schedule 


21 ? 






i- 


ACT NO. XYIII OF 1919. 

The Repealing and Amending Act, 1919. 

(17th September 1910.) 

An Act to amend certain enactments and to repeal 

CERTAIN OTHER ENACTMENTS. 

Whereas it is expedient that certain formal amendments should be made in 
the enactments specified in the first schedule; 

And whereas it is alM expedient that certain enactments specified in the second 
eohedule, which arc spent', or have ceased to be in force otherwise than by express 

2.Lim.4. 
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specific repeal, or have by lapse of time or otherwise become nnuecessary, should be- 
expressly and specifically repealed: 

It is hereby enacted as follows:— 


Short title called the Repealing and Amending 

Act, 1919. 

2, The enactments specified in the first schedule are hereby amended to 

Aniendnicntofcer- the extent and in the manner mentioned in the fourth column 
tain enactniGnts. thereof 

* 

The First Schedule. 


Amendments 


1908 

IX 

The Indian Limitation 



Act, iQOS. 

1 


A 

1 


In Art. 158 of the first schedule, for the 
entry in the third column the following 
shall be substituted, namely : — '‘When 
the award is filed in Court and notice of 
the filing has been given to the parties.” 

\t i't 


ACT NO. XXYI OF 1920. 

The Indian Limitation and Code of Civil Procedure 

(Amendment) Act, 1920. 

(2nd September 1020.) 

An Act further to amend the Indian Limitation Act, 1908, and 

THE Code of Civil Procedure. 1908. 

* * :;c 

^ [2. In the third division of the first schedule to the Indian Limitation Act,. 
1908, in Arts. 176, 177 and 179, for each of the entries in the second column the entry 
“ninety days” shall be substituted, and in Art. 178, for the entry in the second column 
the entry “six months” shall be substituted.] 

^ ^ 5{C ^ ^ 


ACT NO. X OF 1922. 

The Indian Limitation (Amendment) Act, 1922. 

(5th March 1922.) 

An Act further to amend the Indian Limitation Act, 1908. 

Whereas it is expedient further to amend the Indian Limitation Act, 1908; Itr, 
is hereby enacted as follows:— 


Short title. 


1. This Act may be called the Indian Limitation (Amendment) 
Act, 1922. 


^ section 5 of the Indian Limitation Act, 1908 (hereinafter- 

of°lS)8 ’ ^ " referred to as the said Act), for the words “by any enactment or rule”^ 
' _ the words by or under any enactment” shall be substituted. _ 

1. This section was substituted by Act XI of 1923. The original section was as follows :— 

Amendment of 2. In the third division of the First Schedule to the Indian Limitation 

7^0 / ri* 1908, in Arts. 176,178 and 179 for the word “Ditto” in the second columir 

j 7 4 A the words ninety days,” “six months” and “ninety days,” respectively, shall 

dule to Act JXt 1908. be substituted. » r 
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3. In section 29 of the said Act, — 

(a) for sub-section (l) the following sub-sections shall be 
substituted, namely:— 

"'(1) Nothing in this Act shall affect section 25 of the 
Indian Contract Act, 1872. 

(2) Where any special or local law prescribes for any* suit, appeal or application 
a period of limitation different from the period prescribed therefor by the first schedule, 
the provisions of section 3 shall apply, as if such period were prescribed therefor in that 
schedule, and for the purpose of determining any period of limitation prescribed for any 
suit, appeal or application by any special or local law — 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall 
apply only in so far as, and to the extent to which, they are not expressly excluded by 
such special or local law ; and 

(h) the remaining provisions of this Act shall not apply”; and 
(b) sub-sections (2) and (3) shall be re-numbered (3) and (4), respectively. 


Amendment of 
section 29, Act 
IX of 1908. 

Savings. 


ACT NO. XI OF 1923. 

The Repealing and Amending Act, 1923. 

(6th March 1923,) 

* 

An Act to amend certain enactments and to repeal certain 

OTHER ENACTMENTS. 


Whereas it is expedient that certain amendments should bo made in the 
enactments specified in the first schedule ; 




5K 








■'fi 


Amendment of cer¬ 
tain enactments. 

♦ 


2. The enactments specified in the first schedule are hereby 
amended to the extent and in the manner mentioned in the fourth 
column thereof. 

5j< ♦**:** :;{ 


* 


The First Schedule. 

* * * -fi 


* 


1908 


IX 


The Indian 
Act, 1908 


Limitation 


In the second column of the first schedule,_ 

(1) For each of the entries in Arts. 4 and 5 

the entry ‘‘six months” shall be sub¬ 
stituted. 

(2) For each of the entries in Arts. 7 to 3i 

the entry “one year” shall be substituted. 

(3) For each of the entries in Arts. 33 to 3G 

the entry ‘‘two years” shall be substi¬ 
tuted. 

(1) For each of the entries in Arts. 38 to 1 15 
and for the entry in Art. 181 the entry 
‘‘three years” shall be substituted. 

(5) For each of the entries in Arts. 117 to 120 

the entry ‘‘six years” shall be substituted. 

(6) For each of the entries in Arts. 122 to 144 

the entry “twelve years” shall be sub¬ 
stituted. 

(7) For each of the entries in Arts. 140 and 

14G-A the entry “thirty years” shah be 
substituted. 
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1920 


XXVI 


* 


1 (8) For each of the entries in Arts. 148 and 
’ 149 the entry “sixty years” shall be sub¬ 

stituted. 

(9) For each of the entries in Arts. 153, 154 
and Arts. 1G4 to 170 the entry “thirty 
days” shall be substituted. 

(10) For the entry in Art. 159 the entry “ten 
days” shall be substituted. 

(11) For the entry in Art. IGI the entry 
“fifteen days” shall be substituted. 

(12) For the entry in Art. 172 the entry 
“sixty days” shall be substituted. 

(13) For each of the entries in Arts. 174 and 
177 the entry “ninety days” shall be 
substituted. 

For section 2 the following section shall be 
substituted, namely :— 

“2. In the third division of the first schedule 
to the Indian Limitation Act, 1903, in 
Arts. 176, 177 and 179, for each of the 
entries in the second column the entry 
“ninety days” shall be substituted, and 
in Art. 178, for the entry in the second 
column the entry “six months” shall be 
substituted.” 


The Indian Limitation 
and Code of Civil Pro¬ 
cedure (Amendment) 
Act, 1920. 


ACT NO. XII OF 1923. 

The Criminal Law Amendment Act, 1923. 

. (16th March 1923.) 

V * * 

Short title and 1. (i) This Act may be called the Criminal Law Amendment 

commencement. Act, 1923. 

( 2 ) It shall come into force on such date as the Governor-General in Council 
may, by notification in the Gazette of India, appoint 


Fi^ScMu”eto the first schedule to the Indian Limitation Act, 1908 , 

Act IX of 1908. the following item shall be inserted after item 150, namely :_ 

“150A. 


Under the Code of Criminal Pro¬ 
cedure, 1898, from a finding 
rejecting a claim under sec¬ 
tion 443 of that Code. 


Seven days. 


The date of the finding.” 


* 




* 


* 


* 




-I' 


ACT NO. XXX OF 1925. 

The Indian Limitation (Amendment) Act, 1925. 

(23r.d September 1925.) 

An Act fitrther to asiend the Indian Limitation Act, 1908, 

Whereas it is expedient further to amend the Indian Limitation Act, 1908, for 
the purposes hereinafter appearing; It is hereby enacted as follows:_ 



ACT MO. XXX OF 1925 


5a 


Short title and 1. (l) This Act may be called the Indian Limitation (Amend- 

commencement. ment) Act, 1925. 

(2) It shall come into force on the first day of April 1920, 


Amendment of 
Article 5 of First 
Schedule to Act 
IX of 1908. 


2. In the first division of the first schedule to tlic Indian 
Limitation Act, 1903 (hereinafter called the said Act),— 


(a) after article 4 the heading ''Part IV _ One year," shall be inserted; 

(b) in article 5 ; — 


(i) to the entry in the first column the following shall be added, namely :— 

“where the provision of such summary procedure does not exclude the 
ordinary procedure in such suits and under Order 37 of the said Code”; 

(ii) for the entry in the second column the entry “One year” shall be 

substituted ; and 

(c) the heading "Part IV —One year" after article 5 shall be omitted. 


Amendment of 
Article 159 of 
First Schedule to 
Act IX of 1908. 


3. In the third division of the first schedule to the said Act, 
in the entry in the first column of article 159, after the figures and 
letter “l28 (2) (/)" the words and figures “or under Order 37” shall be 
inserted. 


ACT NO. XXXIY OF 1926. 

The Sind Courts (Supplementary) Act, 1926. 

An Act to supplement the Sine Courts Act, 1926, for certain purposes. 


Whereas it is expedient to supplement the Sind Courts Act, 1926, for purposes 
hereinafter appearing; It is hereby enacted as follows ;— 

1. (l) This Act may be called tlie Sind Courts (Supplementary) Act, 1926. 

(2) It shall come into force on the commencement of the Sind Courts Act, 1926. ' 

2. The enactments specified in the schedule are hereby amended to the extent 
and in the manner mentioned in the fourth column tliereof. 

THE SCHEDULE. 

Enactments amended. 

(See Section 2) 


1908 

IX 

The Indian Limitation 


1 

Act, 1908. 


In the fir.st schedule, third division, in 
article 162 after the word “Bombay” the 
words “or the Chief Court of Sind” shall 
be inserted. 


% 


ACT NO. I OF 1927. 

The Indian Limitation (Amendment) Act, 1927. 

(ISth February 1927.) 

An act further to amend the Indian Limitation Act, 1908, 

FOR CERTAIN PURPOSES. 

Whereas it is expedient further to amend the Indian Limitation Act, 1908, for 
certain purposes hereinafter appearing; It is hereby enacted as follows:— 

• The Sind Courts Act, 1926, came into force on the 16tli ^prii 1940. See Sind Government 
Gazette, Notifioetion (Home Department, Political) No. 1499 H/39, dated 28th March 1940. 


ACT NO. I OP 1927 



Shoi-t title and 1. (l) This Act may be called the Indian Limitation (Amend- 

conimencement. ment) Act, 1927. 

(2) It shall come into force on the 1st day of .Tanuary, 1928. 


Amendment of 2. Fof the proviso to sub-section (l) of section 20 of the Indian 

Section 20, Act Limitation Act, 1908 (hereinafter referred to as the said Act), the 
° ■ * following shall be substituted, namely :— 

“ Provided that, save in the case of a payment of interest made before the Ist 
day of January, 192S, an acknowledgment of the payment appears in the handwriting of, 
or in a writing signed by, the person making the payment.” 

Amendment of 3 ^ Xo Section 21 of the said Act the following sub-section shall 

“igos' be added, namely:- 


“(3) for the purposes of the said sections — 

(a) an acknowledgment signed, or a payment made, in respect of any liability, 
by, or by the duly authorized agent of, any widow or other limited owner of property 
who is governed by the Hindu law, shall be a valid acknowledgment or payment, as the 
case may be, as against a reversioner succeeding to such liability; and 

(b) where a liability has been incurred by, or on behalf of, a Hindu undivided 
family as such, an acknowledgment or payment made by, or by the duly authorized 
agent of, the manager of the family for the time being shall be deemed to have been 
made on behalf of the whole family.” 


Amendment of 4. (l) In article NO. 132 in the first division of the first 

First Schcduleto schedule to the said Act, for the Explanation in the first column the 

^ ‘ ^ * foUowijag shall be substituted, namely :_ 

“ Explanation. — For the purposes of this article_ 

(a) the allowance and fees respectively called malikana and haqqs, and 

(b) the value of any agricultural or other produce the right to receive 
which is secured by a charge upon immovable property, 

shall he deemed to be money charged upon immovable property.” 

(2) In article No. 166 in the third division of the same schedule, to the entry in 
the first column the following shall be added, namely:_ 

“including any such application by a judgment-debtor.” 


ACT NO. IX OF 1927. 


The Indian Limitation (Second Amendment) Act, 1927, 

(3rd and 16th April 1927.) 

An Act further to amend the Indian Limitation Act, i908, 

FOR A CERTAIN PURPOSE. 

Whereas it is expedient further to amend the Indian Limitation Act, 1903, for 
the purpose hereinafter appearing; It is hereby enacted as follows:_ 


Short title and 
commencement. 


1. (1) This Act may he called the Indian Limitation (Second 
Amendment) Act, 1927. 

(2) It shall come into force on the 1st day of January, 1928. 


Amendmentof Article 182 , 2. In the third division of the first schedule to the 

Schedule I, Act IX of 1908. Indian Limitation Act, 1908, in article No. 182_ 

(a) in clause 5 of the entry in the third column, for the word “applying” the words 
the final order passed'bn an application made” shall be substituted; and 
(hj for clause G of the same entry the following shall be substituted namely 



ACT NO. IX OP 1927 
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“6. (in respect of any amount, recovered by execution of the decree or order, 
which the decree-holder has been directed to refund by a decree passed in a suit for such 
refund) the date of such last-mentioned decree or, in the case of an appeal therefrom, 
the date of the final decree of the Appellate Court or of the withdrawal of the appeal.” 


ACT NO. X OF 1927. 


The Repealing and Amending Act, 1927. 

(Mh April 1027.) 

An Act to amend certain enactments and to repeal certain 

OTHER ENACTMENTS. 

^ ^ 


Amendment 
of certain 
enactments. 


2. The enactments specified in the First Schedule are hereby 
amended to the extent and in the manner mentioned in the fourth 
column thereof. 

.** •*» .,** 


The First Schedule. 

%i0 .U 

*,• 

In the first schedule, article 1G2, after 
tlie words ‘ oy any of” the words ‘‘the 
following Courts, namely,” shall be in¬ 
serted, and for the words “and Bombay 
or the Chief Court of Sind, or the Chief 
Court of the Punjab or the Chief Court 
of Lower Burma” the words ‘‘Bombay, 
Lahore and Rangoon and the Chief Court 
of Sind” shall be substituted. 


1908 


IX 


The Indian Limitation 
Act, 1908. 


ACT NO. 1 OF 1929. 

The Indian Limitation (Amendment) Act, 1929. 

(20th Februarij 1020.) 

An Act furtihcr to amend the Indian Limitation Act, i908. 

Whereas it is exiwjdient further to amend the Indian Limitation Act, 1908, for 
the purposes hereinafter appearing; It is hereby enacted as follows 

Short Ulle and 1. (0 This Act may be called the Indian Limitation (Amend- 

•commencement. ment) Act, 1929. 

(2) It shall come into force on tlie Ist day of January 1929. 

Amendment of 2- I” section 10 of the Indian Limitation Act, 1908 (liereinafter 

Section 10, Act referred to as the said Act), the following paragraph shall be inserted, 
IX of 1908. namely :— 

‘‘For the purposes of.this section any projierty comprised in a Hindu, Muham¬ 
madan or Buddhist religious or charitable endowment shall be deemed to bo proixjrty 
vested in trust for a ajiecific puriiose, and the manager of any sucli pioi>orty shall be 
•deemed to be the trustee thereof.” 

Amendment of First Sche- 8, In the first division of the first schedule to the 

^ule to Act IX of 1908. said Act;— 
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ACT NO. I OF 1920 


II 


48A. 


Tliree years. 


48B. 


(a) after article 48, the following articles shall be inserted, namely : 

To recover moveable property conveyed or 
bequeathed in trust, deposited or pawn¬ 
ed, and afterwards bought from the 
trustee, depositary or i>awnee for a 
valuable consideration. 

To set aside sale of moveable proi)crty 
comprised in a Hindu, Muhammadan j 
or Buddhist religious or charitable en¬ 
dowment, made by a manager thereof 
for a valuable consideration. 


Three vear.s. 


When -the sale be¬ 
comes known to 
the plaintiff. 


When the sale be¬ 
comes known to 
the plaintiff.’’ 


(h) Article 138 shall be omitted ; 

{c) in article 134, in the third column, for the words “The date of the transfer’* 
the words “When the transfer becomes known to the plaintiff” shall be substituted; and 
(d) after article 134, the following articles shall be inserted, namely :— 


“184.4. 


134B. 


134C. 


Twe ve years. 


Twelve years. 


The death, resigna¬ 
tion or removal of 
the transferor. 


Twelve years. 


To set aside a transfer of immovable 
property com))riscd in a Hindu, Muham¬ 
madan or Buddhist .religious or charit¬ 
able endowment, made by a manager 
thereof for a valuable consideration. 

By the manager of a Hindu, Muhamma¬ 
dan or Buddhist religious or charitable 
endowment to recover possession of 
immovable property comprised in the 
endowment w'hich has been transferred 
by a previous manager for a valuable 
consideration. 

By the manager of a Hindu, Muham¬ 
madan or Buddhist religious or charit¬ 
able endowment to recover possession 
of moveable property comprised in the 
endowment which has been sold by a 
previous manager for a valuable consi¬ 
deration. 

ACT NO. XXI OF 1929. 

The Transfer of Property (Amendment) Supplementary Aot, 1929. 

(4th October 1929,) 

An Act to supplement the Transfer of Property (Amendment) Act, 1929 . 

4: 

Short title and 1. (l) This Act may be called the Transfer of Property 

commencement. (Amendment) Supplementary Act, 1929. 

(2) It shall come into force on the 1st day of April, 1930. 


When the transfer 
becomes known 
to the plaintiff. 


The death, resigna¬ 
tion or removal of 
the seller.” 












9. In article Ko. 132 in the first division of the first schedule to the Indian 
Amendment of Limitation Act, 1908, the following clause shall be added after clause (h) 
Act IX of 1908. of the Explanation, namely :— 

and 


(c) advances secured by mortgage by deposit of title-deeds. 

4c 







ACT NO. YIII OF 1930. 

The Repealing and Amending Aot, 1930. 

(IGth March 1930.) 

An Act to amend certain enactments and to repeal 
. certain other enactments. 

Whereas it is expedient that certain amendments should he made in the 

enactments specified in the first schedule ; 

* * * * 

2. The enactments specified in the first schedule are hereby 
tain e^tmwits. amended to the extent and in the manner mentioned in the fourth 

column thereof. 

Repeal of certain 3. The enactments specified in the second schedule are hereby 

enactments. repealed to the extent mentioned in the fourth column thereof. 

^ 

The First Schedule. 


1908 


IX 


The Indian 

Act, 1008 . 


Limitation In Art. 43 of the first schedule, for the 

words and figures “Indian Succession Act, 
18C5, section 320 or section 321, or under 
the Probate and Administration Act, 1881 , 
section 139 or section 140“ the words and 
figures “Indian Succession Act, 1925, sec¬ 
tion 360 or section 3Cl“ shall be substituted. 

In Art. 151 of the fir.st schedule, for the 
words “Madras and Bombay or the Chief 
Court of the Punjab or the Chief Court 
of Lower Burma” the words “Madras, 
Bombay, Lahore and Rangoon” shall be 
substituted. 


The Second Schedule. 


1908 


IX 


The Indian Limitation Sections 30 and 31 and the second schedule. 
Act, 1908. 


ACT NO. YIII OF 1935, 

The Central Provinoea Courts (Supplementary) Act, 1935. 

( 28 th September 1935.) 

An Act to supplement the Central Provinces Courts Act, 1917. 

Whereas it is expedient to supplement the Central Provinces Courts Act I of 
1917; It is hereby enacted as follows :— 

Short title and 1. (l) This Act may be called the Central Provinces Courts 

oornmenoement. (Supplementary) Act, 1935. 

( 2 ) It shall come into force on such date as the Governor-General in Council 
l)y notification in the Gazette of India, appoint. 

2. The enactments specified in the schedule are hereby 
Amendm ent of oer- -mended to the extent and in the manner mentioned in the fourth 

Hun ttUMuUontSe . ,« « 

column thereof. 
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ACT NO. VIII OF 1935 


The Schedule. 



* 

♦ * 

1908 

IX 

The Indian Limitation 



Act. 190S. 


* 

* 




* 


In Art. 162 o£ the third division of the 
first schedule for the wordy “Lahore and 
Rangoon’' the words “Lahore, Rangoon 
and Nagpur" shall be substituted. 


5 ?^ 


ACT NO. XIY OF 1937. 


The Indian Limitation (Amendment) Act, 1937. 

fl3th March 1937.) 

An Act further to amend the Indian Limitation 

Act, 1908, FOR a certain purpose. 

Whereas it is expedient further to amend the Indian Limitation Act, 1908, for 
the purpose hereinafter appearing: It is hereby enacted as follows: 


Short title. 


1. This Act may be called the Indian Limitation (Amend¬ 
ment) Act, 1937. 


Amendment of 
Article 149, First 
Schedule to Act IX 
of 1908. 

“except a 
diction.” 


2. In article 149 in the first division of the first schedule 
to the Indian Limitation Act, 190S, to the entry in the first column 
the following words shall be added, namely:— 

suit before the Federal Court in the exercise of its original juris- 


ACT NO. XX OF 1937. 


The Repealing and Amending Act, 1937. 

(14th Ajyril 1937.) 

An Act to amend certain enactments and to repeal 

CERTAIN OTHER ENACTMENTS. 


Whereas it is expedient that certain amendments should be made in the 
enactments specified in the first schedule; 

And whereas it is also expedient that the enactments specified in the second 
schedule, which are spent or have otherwise become unnecessary, or have ceased to be 
in force otherwise than by expressed specific repeal, should be expressly and specifically 
repealed; 

It is hereby enacted as follows :— 


Short title. 
* 


1, This Act may be called the Repealing and Amending 
Act, 1937. 


Repeal of certain 
enactments. 


3. The enactments specified in the second schedule are hereby 
repealed to the extent mentioned in the fourth column thereof. 

4 . ••• 

^ •»- ^ 


Tim Second Schedule. 



* 


Bepeals. 





1908 

IX 

The Indian Limitation 



Act, 1908. 


Article 4 of schedule i. 



THE GOVERNMENT OF INDIA (ADAPTATION OF 

INDIAN LAWS) ORDER. 1937. 

[As modified hy the Government of India (Adaptation 
of Indian Laws) Supplementary Order 1937.] 


At the Court at Buckingham Palace. 

(The iSth day of March 1037.) 

* Ai 5 :« ••• 

1, This Order may be cited as the Government of India (Adaptation of Indian 
Laws) Order, 1937, and shall come into operation on the First day of April Nineteen 
hundred and thirty seven. 

* 'Ai * ❖ =:■ '•* 

3. The Indian Laws mentioned in the schedules to this order shall, until 
repealed or amended by a competent Legislature or other competent authority, have 
effect subject to the adaptations and modifications directed by those schedules to be 

made therein or, if it is so directed, shall cease to have effect. 

^ - 1 ' 

First Schedule. 

Central Acts. 

^ ifi ^ * 


1908 


IX 

The Indian Limitation 1 


Act, 1908. 

1 

< 



13 ._For “the Government” substitute 

“the Central Government or the Crown 
Representative.” 

. 26._For “Government” substitute “the 

Crown.” 

The first schedule.—In article 149 after 
“India in Council” insert “the Secretary 
of State, the Crown Representative, the 
Central Government or any Provincial 
Government”; in article 151 for “Lahore 
and Rangoon” substitute “and Lahore”; 
and in article 1G2 omit “Rangoon.” 


ACT NO. lY OF 1938. 

The Insurance Act. 1938. 

(2Gth February 1033.) 

An Act to consolidate and amend the law relating to 

THE BUSINESS OP INSURANCE. 

Whereas it is expedient to consolidate and amend the law relating to tiie 
business of insurance; It is hereby enacted as follows 

122. In the first schedule to the Indian Limitation Act, IX 
8chSa”e?of Act of 1908, for the entry in the third column relating to article 8G, the 
IX of 1908. following entry shall be substituted, namely :— 

“ The date of the death of the deceased." 

ACT NO. XI OF 1939. 

The Inenranoe (Amendment) Act, 1939. 

(28th March 1039.) 

• An Act to amend the Insurance Act, i93h. 

Whereas it is expedient to amend the Insurance Act, iv of 1938, for the puriwses 
hereinafter appearing ; It is hereby enacted as foUowa ^ 
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ACT NO. XI OF 1939 


Repeal of section 122 of 
Act IV of 1938 and saving 
of Article 86 in First Sche¬ 
dule to Act IX of 1908. 


34. Section 122 of the said Act (Insurance Act, IV of 1938) 
is liereby repealed and article 86 in the first schedule to the 
Indian Limitation Act, 1908, shall have effect as if the said 
section had never been enacted. 


ACT NO. XXXIY OF 1939. 

The Repealing and Amending Act, 1939. 

(28th September 1939.) 

Ax Act to amend certain enactments and to repeal 


CERTAIN OTHER ENACTMENTS. 

Whereas it is expedient that certain amoiidinents should be made in the 
enactments specified in the first schedule; 


It is hereby enacted as follows :— 

1. This Act may be called the Repealing and Amending Act, 1939. 

2. Tlie enactments specified in the first schedule are hereby amended to 
tlio extent and in the manner mentioned in the fourth column thereof. 

j.< ?:< sjs * 

::: i;: * * 

'I'HE ITrst Schedule. 


Amendvients. 
(See Section 2.) 


1908 

IX 

The Indian Limitation 

« 

1 

i 


1 

Act, 1908. 


In article 7 of the first schedule the words 
and figure “not provided for by this sche¬ 
dule, Article 4,” shall be omitted. 


ACT NO. X OF 1940. 

The Arbitration Act, 1940. 

(11th March 1940.) 

An Act to consolidate and amend the law relating to arbitration. 

Whereas it is expedient to consolidate and amend the law relating to arbitra¬ 
tion in British India ; It is hereby enacted as follow’s 


* 


49. 


•I< 




(2) The enactments specified in the fourth schedule are hereby amended to 
the extent and in the manner mentioned in the fourth column thereof. 


.V 


<5 




1908 


IX 


The Indian Limitation 
Act, 1908. 


The Fourth Schedule. 

(See Section 49 (2).) 

In the first schedule — 

(i) for article 158 the following shall be sub- 


(4 


stituted, namely 
158. Under the Arbi¬ 
tration Act, 1940, 
to set aside an 
award or to get an 
aw’ard remitted for 
reconsideration. 


Thirty 

days. 


The date of 
service of 
the notice 
of filing of 
the award.’ 




ACT NO. X OF 1940 


Gl 


(ii) in Arts. 159 and 179, for the words “.saino 

Code” in the first column, the words 
and figure “Code of Civil Procedure, 
1908,” shall be substituted; 

(iii) for article 178 the following shall bo 
substituted, namely :— 

Nine tv 


“178. Under the Arbi¬ 
tration Act, 1940, 
for the filing in. 
Court of an award. 


days. 


The date of 
service of tlio 
notice of the 
making of 
the award.” 


ACT NO. lY OF 1941. 

The Berar Laws Act, 1941. 

(17th March 1941,) 

An Act to extend certain Acts to Berar. 

Ki * 

(2) The Acts specified in the third schedule shall be amended in the 
manner set forth in the second column of that schedule. 


* 

2 . 










a 










* 


The Third Schi^dule. 
{See Section 2 (2).) 
Acts Amended 


a* 


¥ 






1908 


IX 

The Indian Limitation 

• 

Act, 1908. 


In article IGl of the fir.st schedule, the word 
“ Provincial ” in both jdaces where it 
occurs, shall be omitted and after the words 
“Small Causes” where they occur for the 
first time, the brackets and words, “{other 
than a Presidency Small Cau-se Court)” 
shall be inserted. 


ACT NO. Xin OF 1941. 

The Insurance (Amendment) Act, 1941. 

(8th April, 1041.) 

An Act further to amend the Insurance Act, i93s. 

Whereas it is expedient further to amend the Insurance Act, 1938, for the 
purposes hereinafter appearing; 

It is hereby enacted as follows :— 


♦ * • 
Insertion of new 


* 


5H 






68. After section 121 of the said Act (Insurance Act, iv of 
iy*oi”l988 1938), the following section shall be inserted namely : — 

Amendment of Schc- “122. In Item No. 8G in the first schedule to 

dule I, Act IX of 1908. the Indian Limitation Act, 1908,— 

(a) for the entry in the first column the following shall be substituted, namely :— 

(a) .On a policy of insurance when the sum insured is payable after proof 

of the death has been given to or received by the insurers. 

(b) On a policy of insurance when the sum insured is payable after proof 
^ of the loss has been given to or received by the insurers; 

(b) . for the entry in the third column, the following shall be substituted, namely :— 

(a) The date of the death of the deceased. 

(b) The date of the occurrence causing the loss.” 


THE INDIAN LIMITATION ACT, IX OF 1908. 


CHRONOLOGICAL TABLE OF ENACTMENTS. 


Year 

No. of Act. 

Short title. 

How affected. 


i 

\ 

Enj^lish Statute of Limitations, 21 

Repealed by Act 9 of 1871. 



Jac. 1 , cap. IG 



1793 

III 

Bengal Regulation 



1795 

VII 

// // 




II 

n ff 




11 

rt tt 



1831' 

VIII 

f/ ti 



18001 

T 

Bombay Regulation 



1827 

V 

If If 


4 

1802 

II 

Madras Regulation 


4 

1859 

XIY 

An Act to provide for Limita¬ 

Amended by Act 11 of 1861, 



tion of Suits 

1 

If If If 

32 of 1861. 




If • If If 

14 of 1862. 




Repealed by Act 

9 of 1871. 

1871 

IX 

The Indian Limitation Act 

Repealed by Act 15 of 1877. 

1877 

XY 

The Indian Limitation Act 

Amended by Act 17 of 1877. 




// If If 

12 of 1879. 




If If If 

8 of 1880 . 




If If If 

5 of 1881. 




If If If 

5 of 1882. 




If If If 

9 of 1887. 




If n If 

7 of 1888. 




It It n 

8 of 1891. 




ft It ft 

12 of 1891. 




If It II 

6 of 1892. 




It It If 

10 of 1899. 

1 

1 

1 


ft ft ft 

6 of 1900. 


1 


It ft If 

11 of 1900. 


1 


If It ft 

4 of 1906. 




ft ft It ^ 

3 of 1907. 


1 


Repealed by u 

9 of 1908. 


IX 

The Indian Limitation Act 



1914 

XVII 

Second Repealing and Amending 

Repealing S. 32 and Sch. III. 



Act 



1919 

XVIII 

Repealing and Amending Act 

Amending Art. 158. 

1920 

XXVI 

Indian Limitation and Code of 

Amending Articles 176,178,179. 



Civil Procedure (Amendment) 
Act 

1 


1922 

X 

Indian Limitation (Amendment) 

1 Amending s. 5 and S. 29. 



Act 











CHRONOLOGICAL TABLE OF ENACTMENTS 
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Year. 



Short title 


1923 


1923 

1925 

1926 

1927 

1927 

1927 

1929 


How affected 


XI 


XII 

XXX 

XXXIV 

I 

IX 

X 

I 


Repealing and Amending Act 


1929 

XXI 

1980 

VIII 

1935 

VIII 

1987 

XIV 

1937 

XX 

1937 


1938 

IV 

1939 

XI 

1939 

XXXIV 

1940 

X 

1941 

IV 

1941 

xin 


Criminal Law Amendment Act 

Indian Limitation (Amendment) 
Act 

Sind Courts (Supplementary) Act 

Indian Limitation (Amendment) 
Act 

Indian Limitation (Second Amend¬ 
ment) Act 

Repealing and Amending Act 

Indian Limitation (Amendment) 
Act 


Transfer of Property (Amendment) 
Supplementary Act 

Repealing and Amending Act 


Central Provinces Courts (Supple¬ 
mentary) Act 

Indian Limitation (Amendment) 
Act 

Repealing and Amending Act 
Government of India (Adaptation 
oLIndian Laws) Order 

Insurance Act 

Insurance (Amendment) Act 
Repealing and Amending Act 
Arbitration Act 


Berar Laws Act 
Insurance (Amendment) Act 


Amending Articles 4, 5, 7 to 3i, 33 
to 3G, 38 to 115, 117 to 120, 122 to 
144. 146, 14GA, 148. 149. 153. 154, 
159, IGl, 1G4 to 170. 172, 174. 177, 
181. 

Adding Art. 150A, 

Amending Articles 5, 159. 

Amending Art. 162 . 

Amending s. 20, S. 21 and Articles 

132, 106. 

Amending Art. 182. 

Amending Art. 1G2. 

Amending S. lO and Art. 134. 
Inserting Articles 48A, 48B, 134A, 
134B. 134C. 

Omitting Art. 133. 

Amending Art. 132. 

Amending Articles 43, 161. 
Repealing s. 30, S. 31 and Sch. II. 
Amending Art. 1C2. 

Amending Art. 149. 

Repealing Art. 4. 

Amending S. 13, S. 26 and Articles 
149, 151, 1G2. 

Amending Art. 80. 

Amending Art. 86. 

Amending Art. 7. 

Amending Articles 159 and 179. 
Substituting new Articles for 
Articles 158 and 178. 

Amending Art. 161. 

Amending Art. 86. 


INDIAN LIMITATION ACT, IX OF 1908 

STATEMENT OF AMENDMENTS AND REPEALS. 


4 


SECTIONS. 


• 

cr: 

C 

c 

Amentling Act. 

How affected. 

"S 

XT. 

No. of Act. 1 

Short title. 


5 

10 of 1922 

Indian Limitation 
(Amendment) Act 

Words “by or mider any enactment’* 
substituted for the words “by any 
enactment or rule”. 

10 

1 of 1929 

Indian Limitation 

The paragraph “For the purposes,.. . 



(Amendment) Act 

trustee thereof” inserted. 

13 

(1937) 

Government of India 
(Adaptation of Indian 
Laws) Order, 1937 

Words “the Central Government or^he 
Crown Representative” for 

the words “the Government”, 

20 

1 of 1927 

Indian Limitation 
(Amendment) Act 

The proviso to sub-section (l) sxihstituted. 

21 

1 of 1927 

Indian Limitation 
(Amendment) Act 

Sub-section (3) added. 

26 

(1937) 

Government of India 

1 

(Adaptation of Indian 
Laws) Order, 1937 

Words “ the Crown ” substituted for the 
word “Government” in sub-section ( 2 ). 

29 

30'i 

10 of 1922 

1 

Indian Limitation 
(Amendment) Act 

Sub-sections (i) and ( 2 ) substituted for 
the original sub-section ( 1 ), and origi¬ 
nal sub-sections ( 2 ) and (3) were re¬ 
numbered as ( 3 ) and ( 4 ) respectively. 

& 1- 
31 J 

8 of 1930 

1 

Repealing and Amend¬ 
ing Act 

Bepealed. 

32 

17 of 1914 

Second Repealing and 
Amending Act 

Bepealed. 

Articles. 

SCHEDULE I 

(Articles). 

4 

11 of 1923 

1 Repealingand Amend¬ 
ing Act 

Words “Six months” substituted for the 
word “Ditto”. 


20 of 1937 

Repealingand Amend¬ 
ing Act 

Bepealed. 

5 

11 of 1923 

Repealing and Amend¬ 
ing Act 

Words “Six months” substituted for the 
word “Ditto”. 


30 of 1925 

Indian Limitation 
(Amendment) Act 

Words “One year” substituted for the 
words “Six months’*. 

■7 

11 of 1923 

Repealing and Amend - 
ing Act 

Words “One year” substituted for the 
word “Ditto”. 

% 

34 of 1939 

Repealing and Amend¬ 
ing Act 

Words “not provided for by this schedule. 
Art. 4 ” (knitted. 






STATEMENT OF AMENDMENTS AND REPEALS 



Schedule I (Articles). 


Articles. 


Amending Act 


No. of Act. 


8 to 31 


83 to 36 


^8 to 42 


43 


Short title. 


How affected. 


11 of 1923 


11 of 1923 


11 of 1923 


11 of 1923 


8 of 1930 


Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 


44 to 48 

11 of 1923 

48A't 


& 1 

1 of 1929 

48B-* 


49 to 85 

11 of 1923 

86 

11 of 1923 


4 of 1938 


Repealing and Amend¬ 
ing Act 

Indian Limitation 
(Amendment) Act 

Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 

The Insurance Act 


Words “One year” substituted for the 
word “Ditto”. 

Words “Two years” substituted for the 
word “Ditto”. 

Words “Three years” substituted for the 
word “Ditto”. 

Words “Three years” substituted for the 
word “Ditto”. 

Words and figures “Indian Succession 
Act, 1925, S. 3C0 or S. 3Gl” substituted 
for “Indian Succession Act, 18G5, s. 320 
or S. 321 or under the Probate and 
Administration Act, ISSI, S. 139 or 
S. 140”. 

Words “Three years” substituted for the 
word “Ditto”. 

Inserted. 


11 of 1939 


Insurance (Amend 
ment) Act 


13 of 1941 


«7 
to 
115 

117-) 

to^ 

120 J 


11 of 1928 


11 of 1923 


The Insurance (Am 
endment) Act 


Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 


Words Tliree years” substituted for the 
word “Ditto”. 

Words “Three years” substituted for the 
word “Ditto”. 

By S. 122 of the said Act, the following 
entry was substituted for the original 
entry in column 3 of Art. 8G: “The 
date of the death of the deceased. . 

S. 34 of this Act repealed S. 122 of the 
Insurance Act 4 of 1938 and furtlier 
provided that Art. 8G shall have effect 
as if the said S. 122 had never been 
enacted. 

New S. 122 was inserted in the Insurance 
Act, 1938, which amended Art. 8G by 
substituting the pre.sent now entries 
in columns 1 and 3 thereof for the 
original entries. 

Words “Three years” substituted for the 
word "Ditto”. 

Words “Six years” substituted for the 
word “Ditto”. 


2.Lim.5. 
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Amending Act. 


Articles. 


122 ^ 
to 1“ 
131 '* 

132 


No. of Act. I 


133 


134 


134A-) 
134B !- 
134CJ 

135 ^ 
to 1" 

144J 

146 

146A 

148 

149 


150A 


Short title. 


How affected. 


11 of 1923 Repealing and Aineiid- Words “Twelve years” substituted for 

ing Act the word “Ditto”. 


11 of 1923 


1 of 1927 


Repealing and Amend¬ 
ing Act 

Indian Limitation 
(Amendment) Act 


21 of 1929 'Transfer of Property 

' (Amendment)Supplo- 
! mentary AeP 

11 of 1923 Rei^ealing and Amend¬ 
ing Act 

1 of 1929 Indian Li mi tat ion 

(Amendment) Act 
11 of 1923 Repealingand Amend¬ 
ing Act 
• 

1 of 1929 Indian Limitation 

(Amendment) Act 


Words “Twelve years” substituted for 
the word “Ditto.” 

In Column i after the Article the 
Explanation was siibstiUited for the 

words “Explanation_The allowance 

.... immoveable property.” 

Clause (c) added to the Explanation. 


Words “Twelve years” substituted for 
the word “Ditto”. 

Omitted. 

Words “Twelve years” substituted for 
the word “Ditto.” 

Words “when the transfer.to the 

plaintiff” stibstiUUed in column 3 for 
the words “the date of the transfer.”' 


1 of 1929 Indian Limitation Inserted, 

(Amendment) Act 


11 of 1923 Repealingand Amend¬ 
ing Act 

11 of 1923 Repealingand Amend¬ 
ing Act 

11 of 1923 Repealing andAmend- 

ing Act 

11 of 1923 Repealingand Amend¬ 
ing Act. 

11 of 1923 Repealing and Amend¬ 

ing Act. 

14 of 1937 Indian Limitation 

(Amendment) Act. 

(1937) Government of India 

(Adaptation of 
Indian Laws) Order, 
1937. 

12 of 1928 Criminal Law Amend¬ 

ment Act. i 


11 of 1923 


11 of 1923 


14 of 1937 


(1987) 


12 of 1928 


Words “Twelve years” substituted for 
the word “Ditto.” 

Words “Thirty years” substituted for 
the word “Ditto”. 

Words “Thirty yeai-s” substituted for 
the word “Ditto”. 

Words “Sixty years” substittUed for the. 
word “Ditto”. 

Words “Sixty years” S7tbstituted for the' 
word “Ditto”. 

Words “Except a suit.original 

jurisdiction” added in column i. 

Words "the Secretary of State, the 
Crown Representative, the Central. 
Government or any Provincial Gov¬ 
ernment” inserted in column i. 

Added. 
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Schedule I (Articles). 


Articles. 



153 

151 

158 

159 


161 


162 


Amending Act. 


No. of Act. 


Short title. 


8 of 1930 


Repealing and Amend 
ing Act. 


(1937) 

11 of 1923 
11 of 1923 
18 of 1919 

10 of 1940 

11 of 1923 

10 of 1940 


Government of India 
(Adaptation of 
Indian Laws) Order, 
1937. 

Repealing and Amend¬ 
ing Act. 

Repealing and Amend¬ 
ing Act. 

Repealing and Amend¬ 
ing Act. 

Arbitration Act. 

Repealing and Amend¬ 
ing Act. 

Arbitration Act. 


30 of 1925 
11 of 1923 
4 of 1941 


Indian Limitation 
(Amendment) Act. 
Repealing and Amend¬ 
ing Act. 

Berar Laws Act. 


34 of 1926 
10 of 1927 


Sind Courts (Supple¬ 
mentary) Act 
Repealing and Amend¬ 
ing Act 


How nfiected. 


Words “Madras, Bombay, Lahore and 
Rangoon” substituted for the words 
“Madras and Bombay or the Chief 
Court of the Punjab or the Chief 
Court of Lower Burma” in column l. 

Word “and” inserted before “Lahore” 
and words “and Rangoon” omitted 
after it, in column i. 

Words “Thirty days” suhstitiUed for the 
word “Ditto”. 

Words “Thirty days” substituted for the 
word “Ditto”. 

Words “When the award.to the 

parties” substituted in column 3. 

New article 158 substituted for original. 

Words “Ten days” siibstitutcd for the 
word “Ditto”. 

Words “Code of Civil Procedure, 1008” 
substituted for the words “same Code”. 

Words “or under Order 37” inserted in 
column 1. 

Words “Fifteen days” substituted for 
the word “Ditto”. 

Word “Provincial” at both places where 
it occurred was omitted and after the 
words “Small Causes” where they 
occur for the first time the brackets 
and words “(other than a Presidency 
Small Cause Court)” were inserted. 

Words “or the Chief Court of Sind” 
were inserted. 

Words “the following Courts, namely,” 
inserted in column 1. 

AVords “Bombay, Lahore, and Rangoon 
and the Chief Court of Sind” substi¬ 
tuted for the words “and Bombay or 
the Chief Court of Sind, or tlie Chief 
Court of the Punjab or the Chief Court 
of Lower Burma.” 


8 of 1985 


(1987) 


Central Provinces 
Courts (Supplemen¬ 
tary) Act 

Government of India 
(Adaptation 
of Indian Laws) 
Order, 1987 


Words “Lahore, Rangoon and Nagpur” 
substiitited for words “Lahore and 
Rangoon” in column 1. 

Words “and Rangoon” omitted in 
column 1. 
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Schedule I (Articles). 


Amendin'; Act, 


Articles. 

I64i 

& 

165J 

IGG 


167'i 
to 1 

170 ^ 

172 

174 

17G 


177 


178 


179 


181 


182 


Sch. 

II 

Sch. 

III 


No. of Act. 


Short title. 


How affected. 


11 of 1923 Repealing candAmend- Words “Thirty days” snhsUtuted for the 

uig Act word “Ditto*'. 


11 of 1923 


1 of 1927 


11 of 1923 
11 of 1923 


11 of 1923 


2G of 1920 


11 of 1923 
26 of 1920 


10 of 1940 
26 of 1920 


10 of 1940 


Repeal] ng and Amend - 
ing Act 

Indian Limitation 
(Amendment) Act 

Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 

Repealing and Amend¬ 
ing Act 

Indian Limitation 
and Code of Civil 
Procedure (Amend¬ 
ment) Act 

Repealing and Amend¬ 
ing Act 

Indian Limitation and 
Code of Civil Proce¬ 
dure (Amendment) 
Act 

Arbitration Act 
Indian Limitation and 
Code of Civil Proce¬ 
dure (Amendment) 
Act 

Arbitration Act 


Words “Thirty days” substituted for the 
word “Ditto”. 

Words “including any .... judgment- 
debtor” added in column l. 

Words “Thirty days” substituted for the 
word “Ditto”. 

Words “Sixty days” stibstituted for the 
word “Ditto”. 

Words “Ninety days” substituted for the 
word “Ditto”. 

Words “Ninety days” substituted for the 
word “Ditto”. 


Words “Ninety days” substituted for the 
word “Ditto”. 

Words “Six months” substituted for the 
word “Ditto”. 


New article 178 substituted for original. 
Words Ninety days” substituted for the 
word “Ditto”. 


11 of 1923 Repealing and Amend¬ 


ing Act 


Words Code of Civil Procedure, 1908 ” 
substituted for the words “same Code.” 
Words “Three years” substituted for the 
word “Ditto”. 


9 of 1927 


8 of 1930 


I 

Indian Limitation Words “the final order passed on an ap- 
(Secoud Amendment) plication made” substituted for the 

i ^'ord “applying” in clause 5 column 3. 

New clause “e. (in respect of.) 

.of the appeal”, siihstituted for 

' the old clause 6 in column 3. 

Schedule II. 

Repealing and Amend-1 


ing Act 


17 of 1914 


Schedule III. 

Second Repealing and Bepealed. 
Amending Act 
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Preliminary. 
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8. Special exceptions. 
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Sections. 

14. Exclusion of time of proceeding hona fide in Court without jurisdiction. 

15. Exclusion of time during which proceedings are suspended. 

16. Exclusion of time during which proceedings to set aside execution sale are 
pending. 

17. Effect of death before right to sue accrues. 

18. Effect of fraud. 

19. Effect of acknowledgment in writing. 

20. Effect of payment of interest as such or of part payment of principal. 

Effect of receipt of produce of mortgaged land. 

21. Agent of person under disability. 

Acknowledgment or payment by one of several joint contractors, etc. 

22. Effect of substituting or adding now plaintiff or defendant. 

23. Continuing breaches and wrongs. 

24. Suit for compensation for act not actionable without special damage. 

25. Computation of time mentioned in instruments. 

PART IV. 

Acquisition of Ownership by Possession. 

26. Acquisition of right to easements. 

27. Exclusion in favour of reversioner of servient tenement. 

28. Extinguishment of right to property. 

PART V. 

Savings and Repeals. 

29. Savings. 
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31. "Repealed. 
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ACT No. IX of 1908.' 

('As modified up to the 8t1i April, 1941,) 


\_7th Augtist, 1908,1 

An Act to consolidate and amend the law for the 
Limitation of Shits, and for other purposes. 

Whereas it is expedient to consolidate and amend the law 
relating to the limitation of suits, appeals and certain applications 
to Courts; and whereas it is also expedient to provide rules for 
acquiring by possession the ownership of easements and other 
property; It is hereby enacted as follows :— 

PART I. 

Preliminary. 

Short title, 1 ( 2 ) This Act may be called the Indian 

Limitation Act, 1908. 

(2) It extends to the whole of British India; and 

(3) This section and section 31 shall come into force at 
once. The rest of this Act shall come into force on the first day of 
January, 1909. 

2,. In this Act, unless there is anything repugnant in the 

Definitions. subject or context, — 

(1) “applicant” includes any person from or through whom 
an applicant derives his right to apply: 

(2) “hill of exchange” includes a hundi and a cheque: 

(3) “bond” includes any instrument whereby a person obliges 
himself to pay money to another, on condition that the obligation 
shall be void if a specified act is performed, or is not performed, as 
the case may be: 

(4) “defendant” includes any person from or through whom 
a defendant derives his liability to be sued: 

1. For Statement of Objects and Reasons, see pages 36 to 4G, supra; for Report of Select Committw, 
see pages 46 to 49, supra] and for Proceedings in Council, see Gazette of India, 1908, l*t. VI, 
pages 2, 13, 37 and 146. 

This Act has been declared to be in force in the Sonthal Pargansks by notification under section 3 
of the Sonthal Parganas Settlement Regulation {HI of 1872), see Calcutta Gazette, 1909. Part I. page 
«49‘ in British Baluchistan by the British Baluchistan Laws Regulation, 1913 (II of 1913), section 3; 
And in the Angu! District by the Angul Laws Regulation, 1936 (V of 1936), section 3 and Schedule. 
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(5) '‘easement” includes a right not arising from contract^ 
by which one person is entitled to remove and appropriate for hi&. 
own profit any part of the soil belonging to anotlier or anything 
growing in, or attached to or subsisting upon, the land of another: 

(6) “foreign country” means any country other than British 

India: 

C^) “good faith”: nothing shall be deemed to be done in good 
faith which is not done with due care and attention : 

(8) “plaintiff” includes any person from or through whom a 
plaintiff derives his riglit to sue: 

(9) “promissory note” means any instrument whereby the 
maker engages absolutely to pay a specified sum of money to 
another at a time tlierein limited, or on demand, or at sight: 

(10) “suit” does not include an appeal or an application: and 

“trustee” does not include a benamidar, a mortgagee 
remaining in possession after the mortgage has been satisfied, or a 
wrong-doer in possession without title. 


PART II. 

Limitation of Suits, Appeals and Applications. 

3. Subject to the provisions contained in sections 4 to 25> 

etc^‘TnsuuItetf (inclusive), every suit instituted, appeal preferred,, 
aneV‘reiioa of ]hni- application made, after the period of limitation 

^ prescribed therefor by the first schedule shall be 

dismissed, although limitation has not been set up as a defence. 

Explanation. — A suit is instituted, in ordinary cases, when 
the plaint is presented to the proper officer; in the case of a pauper,, 
when his application for leave to sue as a pauper is made; and, in 
the case of a claim against a company which is being wound up by 
the Court, when the claimant first sends in his claim to the official 
liquidator. 

4. Where the period of limitation prescribed for any suit,. 
Where Court is dosed appeal OF application expires on a day when the 

when period expires. Court is closcd, the suit, appeal or application 

may be instituted, preferred or made on the day that the Court 
re-opens. 

5. appeal or application for a review of judgment or 

Extension of period for leave to appeal or any other application to which 
in certain cases. section may be made applicable ^[by or under 

1. These words were substituted for the words “by any enactment or rule’* by S. 2 of the Indiaik 
Limitation (Amendment) Act, 1922 (X of 1922). 
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any enactment] for the time being in force may be admitted after 
the period of limitation prescribed therefor, when the appellant or 
applicant satisfies the Court that he had sufficient cause for not 
preferring the appeal or making the application within such period. 


Explanation, — The fact that the appellant or applicant was 
misled by any order, practice or judgment of the High Court in 
ascertaining or computing the prescribed period of limitation may 
be sufficient cause within the meaning of this section. 


^6. (1) Where a person entitled to institute a suit or make 
Legal disability. an application for the execution of a decree is, at the 
time from which the period of limitation is to be reckoned, a minor, 
or insane, or an idiot, he may institute the suit or make the appli¬ 
cation within the same period after the disability has ceased, as 
would otherwise have been allowed from the time prescribed 
therefor in the third column of the first schedule. 


(2) Where such person is, at the time from which the period 
of limitation is to be reckoned, affected by two sucli disabilities, or 
where, before his disability has ceased, he is affected by another 
disability, he may institute the suit or make the application within 
the same period, after both disabilities have ceased, as would 
otherwise have been allowed from the time so prescribed. 

(8) Where the disability continues up to the death of such 
person, his legal representative may institute the suit or make the 
application within the same period after the death as would 
otherwise have been allowed from the time so prescribed. 

(4) Where such representative is at the date of the deatli 
affected by any such disability, the rules contained in sub-sections 
(1) and (2) shall apply. 

Jlluistralions. 


(a) The i-jght to sue for tlie liire of n boat accrues to A during his niinority. He attains majority 
four years after such accruer. He may institute his suit at any time witlun tlircc years from the date 
of bis attaining majority. 

(b) A right to sue accrues to ^ during his minority. After the accruer, but while Z is still 
minor, he becomes insane. Time runs against Z from the date when his insanity and minority cease. 

(c) A right to sue accrues to X during his minority. A' dies before altaitiing majority, and 
succoeded by Y, his minor son. Time runs against Y from the dale of liis attaining majority. 


a 


IS 


‘7. Where one of several persons jointly entitled to institute 
Disability of one a suit or make an apT>lication for the execution of a 
orTp^a^nts.'"^*^^ decree is under any such disability, and a discharge 
can be given without the concurrence of such person, time will run 
against them ail: but, where no such discharge can be given, time 
will not run as against any of them until one of them becomes 


a. Sections 6 to 9 have been declaie<l not to apply to suits^ appeals or applications under the Bon;^al 
Public Demands Recovery Act, 1913 (Bengal Act III of 1913)» 
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capable of giving such discharge 'without the concurrence of the 
others or until the disability has ceased. 

JUnsfrations. 

(a) A inciii-s a (leht to a finii of which B, C and D are partners. B is insane, and C is a minor. 
D can give a discharge of the debt without the concurroiice of li and C. Time runs against B, C and D. 

(b) -1 incurs a delit to a firm of which E, F and G are partners. E and F are insane, and 0 is a 
minor. Time will not run against any of them until cither E or F becomes sane, or O attains majority. 

“ 8 . Nothing in section 6 or in section 7 applies to suits to 
special es- enforce rights of pre-emption, or shall be deemed to 
cepttons. extend, for more than three years from the cessation of 

the disability or the death of the person affected thereby, the period 
within which any suit must be instituted or application made. 

llliisti atiou!^. 

(a) A, to wlioin a right to sue lor a legacy has accrued during his minority, attains majority 
eleven years after such accruer. .1 has, under the ordinai*y law, only one year remaining within which 
to sue. But under section 0 and this section an extension of two years will be allow'ed him, making in 
all a period of three years from the date of his attaining majority, within which he may bring his snit. 

(b) A right to sue for an hereditary office accrues to A who at the time is insane. Six years after 
the accruer A recovers his reason. A has six years, under the ordinary law, from the date when his 
insanity censed within which to institute a suit. No extension of time will be given him under section 6 
read with this section. 

(c) A right to sue as landlord to recover possession from a tenant accrues to A, who is an idiot. 
A dies three years after the accruer, his idiocy continuing up to the date of his death. A's representa¬ 
tive in interest has, under the ordinary law, nine 5 'eais from the date of death within which to 
bring a suit. Section 6 read with this section does not extend that time, except where the representative 
is himself under disability when the representation devolves upon him. 

Continuous run- 9. Where once time has begun to run, no 

ningoftime. subsoquent disability or inability to sue stops it : 

Provided that where letters of administration to the estate 
of a creditor have been granted to his debtor, the running of the 
time prescribed for a suit to recover the debt shall be suspended 
while the administration continues. 


lO. Notwithstanding anything hereinbefore contained, no 

Suits against express against a person in whom property has become 
trustees and their ve- vested in tiust loT any spccific purpose, or against 
presentatives. representatives or assigns (not being 

assigns for valuable consideration), for the purpose of following in 
his or their hands such property or the proceeds thereof, or for an 
account of such property or proceeds, shall be barred by any length 
of time. 

’[For the purposes of this section any property comprised in 
a Hindu, Muhammadan or Buddhist religious or charitable endow¬ 
ment shall be deemed to be property vested in trust for a specific 


a. See foot-note to section 6. 

1. This paragraph was inserted by S. 2 of the Indian Limitation (Amendment) Act, 1929 (I of 1929)« 
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purpose, and the manager of any such property shall be deemed to 
be the trustee thereof.] 

1 1. (^) Suits instituted in British India on contracts 
Suits on foreign entered into in a foreign country are subject to the 
contracts, Tules of limitation contained in this Act. 

(2) No foreign rule of limitation shall be a defence to a suit 
instituted in British India on a contract entered into in a foreign 
country, unless the rule has extinguished the contract and the 
parties were domiciled in such country during the period prescribed 
by such rule. 


PART III. 

Computation of Pebiod of Limitation. 

1 2. computing the period of limitation prescribed 

Exclusion of time for any suit, appeal or application, the day from 
in legal proceedings, which such period is to be Tcckoned shall be 

excluded. 

(2) In computing the period of limitation prescribed for an 
appeal, an application for leave to appeal and an application for a 
review of judgment, the day on which the judgment complained of 
was pronounced, and the time requisite for obtaining a copy of the 
decree, sentence or order appealed from or sought to be reviewed, 
shall be excluded. 

(3) Where a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a copy of the judgment 
on which it is founded shall also be excluded. 

(4) In computing the period of limitation prescribed for an 
application to set aside an award, the time requisite for obtaining 
a copy of the award shall be excluded. 

1 3. In computing the yj^riod of limitation prescribed for 

Exciuflion of time any suit, the time during which the defendant has 
of defendant’H ab- been abscut from British India and from tlie territo- 
Tndl 'and c/rtlfn rics beyond British India under the administration 
other territorieH. of '[the Central Government or the Crown Repre¬ 
sentative] shall be excluded. 

1 4. (^) In computing the period of limitation prescribed 
Exclusion of time for any suit, the time during which the ydaintiff has 
o^r pijoc^ing 6mm been prosecuting with due diligence another civil 

oit juri^cuom' ' proceeding, whether in a Court of first instance or 
in a Court of appeal, against the defendant, shall be excluded, 


1. Substituted for the words "the Government" bj the Ooverninent of India (Adaptation of Indian 
Laws) Order, 1937. 
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where the proceedino- is founded upon the same cause of action and 
is prosecuted in good faith in a Court wliich, from defect of juris¬ 
diction, or other cause of a like nature, is unable to entertain it. 

(2) In computing the period of limitation prescribed for any 
application, the time during \Yhich the applicant has been prose¬ 
cuting with due diligence another civil proceeding, whether in a 
Court of first instance or in a Court of appeal, against the same 
party lor the same relief sliall be excluded, where such proceeding 
IS prosecuted in good faith in a Court which, from defect of juris¬ 
diction, or other cause of a like nature, is unable to entertain it. 

Explanation I, — In excluding the time during which a 
former suit or application Avas pending, the day on which that suit 
or application was instituted or made, and the day on Avhich the 
proceedings tlierein ended, shall both be counted. 

Explanation IL —For the purposes of this section, a plaintiff 
or an applicant resisting an appeal shall be deemed to be prosecuting 
a ])roceeding. 

Explanation III. — For the purposes of this section mis¬ 
joinder of parties or of causes of action shall be deemed to be a 
cause of a like nature Avith defect of jurisdiction. 


1 5 . (^) III computing the period of limitation prescribed 

Exclusion of time ^^7 suit or application for the execution of a 

(lining' which proceed- dccree, the institution or execution of which has 
mj-s are suspended. Stayed by injunction or order, the time of the 

continuance of the injunction or order, the day on Avhich it Avas 
issued or made, and the day on which it Avas Avithdrawn, shall be 
excluded. 


(2) In computing the period of limitation prescribed for 
any suit of Avhich notice has been gh^en in accordance with the 
reciuirements of any enactment for the time being in force, the 
period of such notice shall be excluded. 


1 0. In computing the period of limitation prescribed for 
Exclusion of time a suit for posscssion by a purchaser at a sale in 

fngTto slt^asidr^xecu^ cxecution of a decree, the time during which a 
tion-saie m e pending. proceeding to sct asidc the sale has been prose¬ 
cuted shall be excluded. 


1 7 . (^) Where a person, AA^'ho would, if he Avere living, have 
Effect of death before a right to institute a suit or make an application, 
right to sue accrues. dies beforG the right accrues, the period of limi¬ 
tation shall be computed from the time when there is a legal 
representatiA’^e of the deceased capable of instituting or making 
such suit or application. 
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(2) Where a person against 'whom, if he Avere living, a right 
to institute a suit or make an application 'u-ould have accrued dies 
before the right accrues, the period of limitation shall be computed 
from the time when there is a legal representative of the deceased 
against ’^'hom the plaintiff may institute or make such suit or 
application. 

(3) Nothing in sub-sections (1) and (2) applies to suits to 
enforce rights of pre-emption or to suits for the possession of 
immoveable property or of an hereditary office. 

1 8 . Where any person having a right to institute a suit or 
Efiect of fraud. make an application has, by means of fraud, been 
kept from the knowledge of such right or of the title on which it is 
founded, 

or where any document necessary to establish such right has 
been fraudulently concealed from him, 

the time limited for instituting a suit or making an application— 

('aj against the person guilty of the fraud or accessory 
thereto, or 

(h) against any person claiming through him otherwise 
than in good faith and for a valuable consideration, 

shall be computed from the time when the fraud first became 
known to the person injuriously affected thereby, or, in the case of 
the concealed document, when he first had the means of producing 
it or compelling its production. 

1 9 . (V Where, before the expiration of the period pres- 

Effect of acknowiedg- cribcd for a suit or application in respect of any 
ment in writing. property or right, an acknowledgment of liability 

in respect of such property or right has been made in writing signed 
by the party against whom such property or right is claimed, or by 
some person through whom he derives title or liability, a fresh 
period of limitation shall be computed from the time when the 
acknowledgment was so signed. 

(2) Where the writing containing the acknowledgment is 
undated, oral evidence may be given of the time when it was signed; 
but, subject to the provisions of the Indian Evidence Act, 1 of 1872, 
oral evidence of its contents shall not be received. 

Explanation /.—For the purposes of this section an acknow¬ 
ledgment may be sufficient though it omits to specify the exact 
nature of the property or right, or avers that the time for payment, 
delivery, performance or enjoyment has not yet come, or is accom¬ 
panied by a refusal to pay, deliver, perform or permit to enjoy, or 
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is coupled with a claim to a set-off, or is addressed to a person other 
than the person entitled to the property or right. 

Explanation II, — For the purposes of this section, “signed” 
means signed either personally or by an agent duly authorized in 
this behalf. 

Explanation III, —• For the purposes of this section an 
application for the execution of a decree or order is an application 
in respect of a right. 


20 . (^) Where interest on a debt or legacy is, before the 

expiration of the prescribed period, paid as such 
payment of prineipiii. by the pcrsou liable to pay the debt or legacy, 
or by his agent duly authorized in this behalf, 


or where part of the principal of a debt is, before the expi¬ 
ration of tlie prescribed period, paid by the debtor or by his agent 
dul}^ authorized in this behalf, 

a fresh period of limitation shall be computed from the 
time when the payment was made: 

^[Provided that, save in the case of a payment of interest 
made before the 1st day of January, 1928, an acknowledgment of 
the payment appears in the handwriting of, or in a writing signed 
by, the person making the payment.] 

(S) Where mortgaged land is in the possession of the 
ERect of Teceipt mortgagee, the receipt of the rent or produce of 

HagecUami!^ ' such land shall be deemed to be a payment for the 
purpose of sub-section (1), 

Explanation. — Debt includes money payable under a decree 
or order of Court. 


21, (1) The expression “agent duly authorized in this 
Agent of pei'.son behalf,” in sections 19 and 20, shall, in the case of a 
inuiei- disability, person Under disability, include his lawful guardian, 

committee or manager, or an agent duly authorized by such guardian, 
committee or manager to sign the acknowledgment or make the 
payment. 

(2) Nothing in the said sections renders one of several joint 
Acknowledgment contractoTs, partners, executors or mortgagees charge- 

ofs^evemilointcon- roason Only of a written acknowledgment 

tractors, etc. signcd or of a payment made by, or by the agent of, 

any other or others of them. 

1. This proviso was substituted by S. 2 of the Indian Limitation (Amendment) Act, 1927 (I of 1927). 
The old proviso was as follows :— 

“Provided that, in the case of part-payment of the principal of a debt, the fact of the payment 
appears in the handwriting of the person making the same.” 
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for the purposes of the said sections — 

('a)an acknowledgment signed, or a payment made, in 
respect of any liability, by, or by the duly authorized 
agent of, any \Addow or other limited o^Yner of property 
who is governed by the Hindu law, -shall be a valid 
acknowledgment or payment, as the case may be, as 
against a reversioner succeeding to such liability; and 
(b) where a liability has been incurred by, or on behalf of, 
a Hindu undivided family as such, an acknowledg¬ 
ment or payment made by, or by the duly authorized 
agent of, the manager of the family for the time 
being shall be deemed to have been made on behalf of 
the whole family.] 

2.Z. (^) Where, after the institution of a suit, a new plaintiff 

Effect of substitutinK defendant is substituted or added, the suit shall, 
or adding new plaintiff as regards him, be deemed to have been instituted 
or defendant. when he was SO made a party. 

(2) Nothing in sub-section (1) shall apply to a case where a 
party is added or substituted owing to an assignment or devolution 
of any interest during the pendency of a suit or where a plaintiff is 
made a defendant or a defendant is made a x>laintiff. 

2 . 3 . ^ continuing breach of contract and in 

Continuing breaches the case of a Continuing wrong independent of 
and wrongs. contract, a frcsh period of limitation begins to run 

at every moment of the time during which the breaeli or the wrong, 
as‘ the case paay be, continues. ^ 

, In the case of a suit for compensation for an act which 
Suit for compen- does not give rise to a cause of action unless some 
sation for act not gpecific iniury actually results therefrom, the period 

special damage. ot limitation shall 06 computeo. irom the time when 
the injury results. 

Illustration. 

A owns the surface of a field. B owns the sub-soil. B digs co.al thereout without causing any 
immediate apparent injury to tlie surface, but at last the surface subsides. The period of limitation in 
the case of a suit by A against B runs from the time of the subsidence. 

25 . instruments shall, for the purposes 
of this Act, be deemed to be made with reference to 
the Gregorian calendar. 

Illustrations. 

(a) A Hindu makes a promissory note bearing a Native date only, and payable four months after 
date. The period of limitation applicable to a suit on the note runs from the expiration of four months 
after date computed according to the Gr^orian calendar. 

(b) h Hindu makes a Iwnd, bearing a Native date only, for the repayment of money within one 
year. The period of limitation applicable to a suit on the bond runs from the expiration of one year 
after date computed according to the Gregorian calendar. 



Computation of 
time mentioned in 
instruments. 


1. This Bub-section was added by S. 3 of the Indian Limitation (Amendment) Act, 1927(1 of 1927). 
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PART IV. 

Acquisition of Ownership by Possession. 

2G. (^) Where the access and use of light or air to and for 
Acquisition of. i»iit any buikUng have been peaceably enjoyed therewith 
to eiisements. an casement, and as of right, without interrup¬ 

tion, and for twenty years, 

and where any way or watercourse, or the use of any water, 
or any other easement (whether affirmative or negative) has been 
peaceably and openly enjoyed by any person claiming title thereto 
as an easement and as of right without interruption, and for 
twenty years, 

the riglit to such access and use of light or air, way, 
watercourse, use of water, or other easement shall be absolute and 
indefeasible. 

Each of the said periods of twenty j^'ears shall be taken to be 
a period ending within two years next before the institution of the 
suit wherein the claim to which such period relates is contested. 

(2) Where the property over which a right is claimed under 
sub-section (1) belongs to *[the Crown], that sub-section shall be 
read as if for the words “twenty years” the words “sixty years” 
were substituted. 

Explanation, — Nothing is an interruption within the 
meaning of this section, unless where there is an actual discontinu¬ 
ance of the possession or enjoyment by reason of an obstruction by 
the act of some person other than the claimant, and unless such 
obstruction is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the person making or authorizing 
the same to be made. 

Illustrations. 

(a) A suit is brought in 1911 for obstructing a right of way. The defendant admits the 
obstruction, but denie.s the right of way. The plaintiff proves that the right was peaceably and oi^nly 
enjoyed by him, claiming title thereto as an easement and ns of right, without interruption from 1st 
January 1890 to 1st January 1910. The plaintiff is entitled to judgment. 

(h) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him for 
twenty years. The defendant proves that the plaintiff, on one occasion during the twenty years, had 
asked his leave to enjoy the right. The suit shall be dismissed. 


27. Where any land or water upon, over or from which 

Exclusion in favour ©asement has been enjoyed or derived has been 
of reversioner of ser- held Under Or by virtue of any interest for life or 
Yient tenement. yeats exceeding three years from the 

granting thereof, the time of the enjoyment of such easement during 
the continuance of such interest or term shall be excluded in the 


1. Substituted for the word “Government’* by the Government of India (Adaptation of Indian Laws) 
Order, 19S7. 
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computation of the period of twenty years in case the claim is, 
within three years next after the determination of such interest or 
term, resisted by the person entitled, on such determination, to the 
said land or water. 

Ilhistratxon. 

A sues for a declaration that he is entitled to a right of way over B's laud. A proves that he has 
enjoyed the right for twenty-five years; but J5 shows that during ten of these years C, a Hindu widow, 
had a life interest in the laud, that on C’s death B became entitled to the land, and that within two 
years after C’s death, he contested claim to the right. The suit must be dismissed, as A, with 
reference to the provisions of this section, has only proved enjoyment for fifteen years. 

Extinguishment of 28. thc determination of the period 

right to property, hereby limited to any person for instituting a suit 

for possession of any property, his right to such property shall be 
-extinguished. _ 


PART V. 

Savings and Repeals. 

219. Nothing in this Act shall affect section 25 of the 
Savings. Indian Contract Act, ix of 1872. 

(2) Where any special or local law prescribes for any suit, 
appeal or application a period of limitation different from the 
period prescribed therefor by the first schedule, the provisions of 
-section 3 shall apply, as if such period were prescribed therefor in 
that schedule, and for the purpose of determining any period of 
limitation prescribed for any suit, appeal or application by any 
special or local law— 

(a) the provisions contained in section 4, sections 9 to 18, 
and section 22 shall apply only in so far as, and to 
the extent to which, they are not expressly excluded 
by such special or local law; and 

Cb) the remaining provisions of this Act shall not apply.] 

\(3)'] Nothing in this Act shall apply to suits under the 
Indian Divorce Act, iv of 1869. 

[(4)'] Sections 26 and 27 and the definition of “easement” in 
section 2 shall not apply to cases arising in territories to which the 
Indian Easements Act, v of 1882 may for the time being extend. 

1. Sub-sectioTW (1) and (2) were substituted for the original sub-section (1) of S. 29 by S. 3 of the 

Indian Limitation (Amendment) Act, 1922 (X of 1922). The original sub-section (1) was as 

follows :— 

29. (1) Nothing in this Act shall : — 

Savings, (a) affect the Indian Contract Act, 1872, section 25 ; 

(b) affect or alter any period of limitation specifically prescrilxxl for any suit, 
appeal or application by any special or local law now or hereafter in force 
in British India. 

2. The original sub-sections (2) and (3) were re-numbered as (3) and (4) respectively by S. 3 of the 

Indian Limitation (Amendment) Act, 1922 (X of 1922). 


2.Lim.6. 
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’30. Repealed lij the Repealing and Amending Act, 1930 
(VIll of 1930). 

'31. Repealed hy the Repealing and Amending Act, 1930 
(VIII of 1930). 

^32. Repealed hy the Second Repealing and Amending Act,. 
1914 (XVII of 1914). 


1. The oriLMiirtl section 80 was us follows :_ 


for suits 
for u'hich the period 
prescribed is shorter 
than that prescribed 
by the Indian TAmu 
tation Act, IS/T. 


30.- XoJwithstamlinK anything herein contained, anv suit for which the 
perjod of hniitation prescribed by this Act is shorter than the period of 
hnutation prescribed by the Indian Limitation Act, 1877, may be instituted 
within the period of two years next after the passing of this Act, or within 

the period prescribed for such suit by the Indian Limitation Act, 1877, which¬ 
ever period expires first. 


*2. The original section 31 was as follows :_ 

31. (1) Notwithstanding anything contained in this Act or in the Indian Limitation Act, 1877,. 

in tlie territories mentioned in the second schedule, a suit for foreclosure or a 
suit for sale by a mortgagee maybe instituted within two years from the date of 
the passing of this Act, or within sixty years from the date when the money 
secured by the mortgage became due, whichever period expires 6rst; and no 
such suit in the .said territories instituted within the said period of sixty years 
and pending at the date of the passing of this Act, either in a Court of first 
instance or of appeal, shall be dismissed on the ground that a twelve years’ rule of limitation is 
applicable. 


Provision for suits 
by certain mortgagees 
an territories men- 
Honed in the second 
schedule. 


Where in the aforesaid territories the claim of a mortgagee for foreclosure or for sale has been 
wholly or in part dismissed or withdrawn after the twenty-second day of July 1907 and before the 
passing of thi-s Act, either in a Court of first instance or of appeal on the ground that a twelve years! 
rule of limitation applied to such claim, the case may be restored on an application in writing to the 
Court by which the claim was dismissed or in which it was withdrawn, provided the application is 
made within six months from the date of the passing of this Act : and on such restoration the 
provisions of sub-section (1) shall apply. ’ 


3. The original section 32 was as follows : — 


Pepeah. 


32. The enactments mentioned in the 
extent specified in the fourth column thereof. 


third schedule are repealed to the 



THE FIRST SCHEDULE 

(See section 3j 
First Division : Suits. 


Description of 
suit. 


I?eriocl of Time from which period 
limitation. begins to run. 




To contest an award of the Board of 
Revenue under the Waste Lands 
(Claims) Act, 1863. 


For compensation for doing or for 
omitting to do an act alleged to be 
in pursuance of any enactment in 
force for the time being in British 
India. 


Part I.—Thirty 
days. 

Thirty days . 


Part II _ 

Ninety days. 

Ninety days 


Part III .— 
Six months. 


When notice of the award 
is delivered to the plain- 
tid'. 


When the act or omission 
takes place. 


3. Under the Specific Relief Act, 1877, 
section 9, to recover possession of 
immoveable property. 


Six months 


When the dispossession 
occurs. 











Under ^the summary procedure re¬ 
ferred to in section 128 (2) (f) of 
the Code of Civjl Procedure, 1908, 
* [where the provision of such sum¬ 
mary procedure does not exclude 
the ordinary procedure in such suits 
and under Order 37 of the said Code.] 


^[Part IF.— 
One year.] 

* [One year] 





■•fi 


6. Upon a Statute, Act, Regulation or 
Bye-law, for a penalty or forfeiture. 


One year . 


When the debt or liquida¬ 
ted demand becomes 
payable or when the 
property becomes re¬ 
coverable. 


When the penalty or for¬ 
feiture is incurred. 


1. Repealed by Repealing and Amending Act, XX of 1937. The original Article 4 was as follows ; — 

4. Under the Employers and Workmen I Six months. When the wages, hire or price of work 
(Disputes) Act, 1860, section 1. ) claimed accrue or accrues due. 

2. These words were inserted by S. 2 of the Indian Limitation (Amendment) Act, 1925 (XXX 

of 1025). 

8. Article 6 has been repealed so far as Province of Bombay is concerned by the Indian Limitation 
(Bombay Amendment) Act, 1937 (Bombay Act VI of 1937). (See Article 64A.) 

4 . These words were substituted for the words “six months,” by 8. 2 of the Indian Limitation 
(Amendment) Act, 1925 (XXX of 1925). 

6. The beading "Porf IF. —One year" was omitted ibid. 
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THE FIRST SCHEDULE 
First Division: SriTs, 
Part IV — One Year (could.) 


Description of 
suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

7. For the wages of a house-hold ser¬ 
vant, artisan or labourer ^ . 

^ [One year] 

When the wages accrue 
due. 

8. For the price of food or drink sold 
by the keeper of a liotei, tavern or 
lodging-house. 

- [One year] 

When the food or drink is 
delivered. 

f). For the price of lodging. 

■ [One year] 

When the price becomes 
payable. 

10. io enforce a right of pre-emption, 
wliethor the riglit is founded on law, 
or general usage, or on special con¬ 
tract. 

4 

^ [One year] 

When the purchaser takes, 
under the sale sought to 
he impeached, physical 
possession of the whole 
of the property sold, or, 
where the subject of the 
sale does not admit pf 
physical possession, when 
the instrument of sale is 
registered. 

11 . By a person, against whom any of 
the following orders has been made 
to establish the right which he 
claims to the property comi>rised in 
the order; 

(1) Order under the Code of Civil 

Procedure, 1908, on a claim pre¬ 
ferred to, or an objection made 
to the attachment of, property 
attached in execution of a 
decree; 

(2) Order under section 23 of the 

Presidency Small Cause Courts 
Act, 1882. 

^ [One year] 

The date of the order. 

s 

11 A. By a person against whom an order 
has been made under the Code of 
Civil Procedure, 1908, upon an 
application by the holder of a de¬ 
cree for the possession of immo¬ 
veable property or.by the purchaser 
of such property sold in execution 

- [One year] 

Ditto. 

• 


1. The words not provided for by this sche<lule, article 4,” were omitted by the Bepealing and 

Amending Act, 1939 (XXXIV of 1939). 

2. These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Bepealing and 

Amending Act, 1923 (XI of 1923). ^ 
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THE FIRST SCHEDULE 

First Division : Suits. 
Part IV— One Year (contd.) 


Description of 

Period of 

Time from which period 

suit. 

limitation. 

begins to run. 


of a decree, complaining of resis¬ 
tance or obstruction to the delivery 
of possession thereof, or upon an 
application by any person dis¬ 
possessed of such property in the 
delivery of possession thereof to the 
decree-holder or purchaser, to estab¬ 
lish the right which he claims to 
the present possession of the pro¬ 
perty comprised in the order. 

12. To set aside any of the following 
sales :— 

(a) sale in execution of a decree of a 
Civil Court; 

(b) sale in pursuance of a decree or 
order of a Collector or other officer 
of revenue; 

(c) sale for arrears of Government 
revenue, or for any demand re¬ 
coverable as such arrears; 

(d) sale of a patni taliuj sold for 
current arrears of rent. 

Explanation. — In this article 
“patni*’ includes any intermediate 
tenure saleable for current arrears 
of rent. 

18. To alter or set aside a decision or 
order of a Civil Court in any pro¬ 
ceeding other than a suit. 

14. To set aside any act or order of an 

officer of Government in his official 
capacity, not herein otherwise ex- 
liressly provided for. 

15. Against Government to set aside 

any attachment, lease or transfer 
of immoveable property by the 
revenue authorities for arrears of 
Government revenue. 


[One year] 


[One year] 


‘ [One year] 


^ [One year] 


When the sale is confirmed, 
or would otherwise have 
become final and conclu¬ 
sive had no such suit 
been brought. 


The date of the final deci¬ 
sion or order in tlie case 
l)y a Court competent to 
determine it finally. 

The date of the act or 
order. 


When the attachment, 
lease or transfer is made. 


1. These words were substituted for the word "Ditto*’ by 8. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923). 
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THE FIRST SCHEDULE 

* 

First Division : Suits. 
Part IV— One Year (contd.) 


Descrijitiou of 
suit. 


Period of 
limitation. 


10. Against Government to reco\'er money 
paid under protest in satisfaction 
of a claim made by the revenue- 
authorities on account of arrears of 
revenue or on account of demands 
recoverable as such arrears. 

17. Against Government for compensa¬ 

tion for land acquired for public 
purpo-ses. 

18. Like suit for compensation wlien the 

acquisition is not completed. 

19. For compensation for false imprison¬ 

ment. 

20. By executors, administrators, or re¬ 

presentatives under the Legal Re¬ 
presentatives’ Suits Act, 1855 . 

21. By executors, administrators or re¬ 

presentatives under the Indian 
Fatal Accidents Act, 1855 . 

22. For compensation for any other in¬ 

jury to the person. 

23. For compensation for a malicious 

prosecution. 


^ [One year] 


* [One year] 


^ [One year] 


1 


[One year] 
[One year] 


^ [One year] 


24. For compensation for libel. 

25. For compensation for slander. 


’ [One year] 
^ [One year] 


^ [One year] 
^ [One year] 


^ [One year] 


1 


26. For compensation for loss of service 

occasioned by the seduction of the 
plaintifif’s servant or daughter. 

27. For compensation for inducing a! 

person to break a contract T\’ith the 
plaintiff. 

28. For compensation for an illegal, I ^ [One year] 

irregular or excessive distress. 


[One year] 


Time from which period 
begins to run. 


When the payment is 
made. 


The date of determining 
the amount of the com¬ 
pensation. 

The date of the refusal to 
complete. 

When the imprisonment 
ends. 

The date of the death of the 
person wronged. 

The date of the death of the 
person killed. 


When tlie injury is com¬ 
mitted. 

When the plaintiff is 
acquitted, or the prose¬ 
cution is otherwise ter¬ 
minated. 

When the libel is published. 

When the words are spoken, 
or, if the words are not 
actionable in themselves, 
when the special damage 
complained of results. 

When the loss occurs. 


The date of the breach. 


The date of the distress 
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THE FIRST SCHEDULE 
First Division : Suits. 
Part IV — One Year (concld.) 


Desci*ii)tion of 
suit. 


Period of Time from which period 
limitation. begins to run. 


29. For compensation for wrongful 
seizure of moveable property under 
legal process. 

80. Against a carrier for compensation 

for losing or injuring goods. 

81. Against a carrier for compensation 

for non-delivery of, or delay in 
delivering, goods. 


' [One year] 


' [One year] 
^ [One year] 


Part V. — Tu'o 


82. Against one who, having a right to 

use property for specific purposes, 
perverts it to other purposes. 

83. Under the Legal Representatives’ 

Suits Act, 1855, against an executor. 

84. Under the same Act against an 

administrator. 

85. Under the same Act against any 

other representative. 

36. For compensation for any malfeas- 
ance, misfeasance or nonfeasance 
independent of contract and not 
herein specially provided for. 


yearn. 
Two years . 


^ [Two year-s] 

' [Two years] 

' [Two years] 

' [Two years] 

Part VI .— 
Three years. 


37. For compensation for obstructing a 
way or a watercourse. 

88. For compensation for diverting a 
watercourse. 

39. For compensation for trespass upon 

immoveable property. 

40. For compensation for infringing 

copyright or any other exclusive 
privilege. 

41. To restrain waste. 

42. For compensation for injury caused 

by an injunction wrongfully ob¬ 
tained. 


Three years 
^ [Three years] 
' [Three years] 
^ [Three years] 

^ [Three year.s] 
^ [Three year.s] 


The date of the seizure. 


When the loss or injury 
occurs. 

When the goods ought to 
be delivered. 


When the perversion first 
becomes known to the 
person injured thereby. 

When the wrong complain¬ 
ed of is done. 

Ditto. 

Ditto. 

When the malfeasance, 
misfeasance or nonfeas¬ 
ance takes place. 


The date of the obstruction. 

The date of the diversion. 

The date of tlie trespass. 

The date of tlie infringe¬ 
ment. 

When the waste begins. 
When the injunction ceases. 


1. These words were substituted for the word “Ditto” by 8. 2 and Sch. I of tbe Repealing and 
Amending Act, 1923 (XI of 1923). 
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THE FIRST SCHEDULE 
First Division ; Suits. 


Part VI — Three Years (contd.) 


Description of 
suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

■DI. I ndcr tlie ^[Indian Succession Act, 
1925, section 3G0 or section 36l] to 
compel a refund by a person to 
whom an executor or administrator 
has paid a legacy or distributed 
assets. 

" [Three years] . 

The date of the payment 
or distribution. 

44. By a ward who has attained majo¬ 
rity, to set aside a transfer of pro¬ 
perty hy liis guardian. 

■ [Three years] . 

When the ward attains 
majority. 

45. To contest an award under any of 
the following Regulations of the 
Bengal Code :— 

Tlie Bengal Land-revenue Settle¬ 
ment Regulation, 1822.- 

The Bengal Land-revenue Settle¬ 
ment Regulation, 1825. 

The Bengal Land-revenue (Settle¬ 
ment and Deputy Collectors) Regii- 
lation, 1833. 

" [Three years] . 

The date of the final award 
or order in the case. 

46. By a party bound by such award 
to recover any property comprised 
therein. 

^ [Three years] . 

The date of the final award 
or order in the case. 

47. By any person bound by an order 
respecting the possession of immo¬ 
veable property made under the 
Code of Criminal Procedure, 1898 , 
or the Mamlatdars’ Courts Act, 
1906, or by any one claiming under 
such person, to recover the property 
comprised in such order. 

" [Three years] . 

The date of the final ordei‘ 
in the case. 

48. For specific moveable property lost, 
or acquired by theft, or dishonest 
misappropriation or conversion, or 
for compensation for wrongfully 
taking or detaining the same. 

^ [Three years] . 

When the person having 
the right to the posses¬ 
sion of the property first 
learns in whose posses¬ 
sion it is. 


^s^res were substituted by S. 2 and Sell. I of the Repealing and Amending Act, 
IJdO (VIII of 1930), for the words “Indian Succession Act, 1865, S. 320 or S. 321, or under the 
Frobate and Administration Act, 1881, S. 139 or S. 140.” 

2. These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923). e> 


THE INDIAN LIMITATION ACT, IX OF 1908 



, THE FIRST SCHEDULE 
First Division : Suits. 


Part VI — Three Years (contd.) 


Description of 
suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

^ [48A. To recover moveable property con¬ 
veyed or bequeathed in trust, depo¬ 
sited or pawned, and afterwards 
bought from the trustee, depositary 
or pawnee for a valuable consi¬ 
deration. 

% 

Three years 

When the sale becomes 
know’n to the plaintiff. 

48B. To set aside sale of moveable pro¬ 
perty comprised in a Hindu, 
Muhammadan or Buddhist religious 
or charitable endowment, made by 
a manager thereof for a valuable 
consideration. 

Three years 

When the sale becomes 
known to the plaintiff".] 

49. For other specific moveable property, 
or for compensation for wrongfully 
taking or injuring or wrongfully 
detaining the same. 

2 [Three years] . 

When the i) r o p e i’t y 
is wrongfully taken or 
injured, or when the 
detainer’s possession be¬ 
comes unlawful. 

50. For the hire of animals, vehicles, 
boats or house-hold furniture. 

^ [Three years] . 

When the hire becomes 
payable. 

51. For the balance of money advanced 
in payment of goods to be deli¬ 
vered. 

® [Three years] . 

When the goods ought to 
be delivered. 

*52. For the price of goods sold and deli¬ 
vered, where no fixed period of 
credit is agreed upon. 

^ [Three years] . 

The date of the delivery of 
the goods. 

*63. For the price of goods sold and 
delivered to be paid for after the 
expiry of a fixed period of credit. 

^ [Three years] . 

When the period of credit 
expires. 

54. For the price of goods sold and deli¬ 
vered to be paid for by a bill of 
exchange, no such bill being given. 

^ [Three years] . 

When the period of the 
proiX)sed bill elapses. 


1, Tiiese Articles were inserted by S. 3 of the Indian Limitation (Amendment) Act, 1929 (I of 1929). 

2. These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Repealing and 

Amending Act, 1923 (XI of 1923). 

a For ncriod of limitation for these and certain other suits in the province of the Punjab, see the 
’ Pumab Loans Limitation Act, I of 1904 and S. 29 (1) (b) of this Act. (The Punjab Act, I of 1904, 
has been subsequently repealed by the Repealing (Punjab Loans Limitation) Act III of 1923, S. 2 
and by virtue of S. 3 of the latter Act any suit falling under description of suits given in the 
schedule to the Punjab Loans Limitation Act shall be governed in so far as the point of 
limitation is concerned by the provisions of the Indian Limitation Act, 1908, and the provisions 
of the Indian Limitation Act shall apply accordingly.) 
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THE INDIAN LIMITATION ACT, IX OF 190S 


THE FIRST SCHEDULE 


Fiijst Division : Suits. 


Part 


VI _ Three Years ( contd .) 


Doscriptiou of 
suit. 


i 

S-*). i'or tlic price of trees or ^rowing 
crops sold by the plaintiff to the 
defendant wliero no fixed period of 
credit is agreed upon. 

5G. For tlie price of work done by the 
plaintiff' for the defendant at hi.s 
request, where no time has been 
fixed for payment. 

“57. For mone>- payable for money lent. 

58. Like suit when the lender has given 
a cheque for the money. 

“59. For money lent under an agreement 
that it shall be payable on demand. 

GO. For money deposited under an agree¬ 
ment that it shall be payable on 
demand, including money of a 
customer in the hands of his banker 
so payable. 

“61. For money payable to the plaintiff 
for money paid for the defendant. 

C2. For money payable by the defendant 
to the plaintifT for money received 
by the defendant for the plaintiff’s 
use. 

“G8. For money jmyable for in'terest upon 
money due from the defendant to 
the plaintiff. 

“64. For money payable to the plaintiff 
for money found to be due from 
the defendant to the plaintiff on 
accounts stated between them. 


1. These words were substituted for the word 
Amending Act, 1923 (XI of 1923). 
a. See foot-note under Article 52. 


! Period of 

Time from which period 

■ limitation. 

( 

begins to run. 


* ['Diree >x‘ars] . 

The date of the sale. 

^ [Tliree >-ear.s] . 

When the work is done. 

1 

1 

^ [Three years] . 
' [Three years] . 

When the loan is made. 
When the cheque is paid. 

' [Three years] . 

When the loan is made. 

1 

' [Three years] . 

When the demand is made 

* [Three years] . 

When the money is paid. 

' [Three years] . 

When tlio money is re¬ 
ceived. 

* [Tliree years] . 

When the interest becomes 
due. 

* [Three years] . 

When the accounts are 
stated in writing signed 
by the defendant or his 
agent duly authorized in 
this behalf, unless where 
the debt is, by a simul¬ 
taneous agreement in 
writing signed as afore¬ 
said, made payable at a 
future time, and then 
when that time arrives. 


“Ditto” by S. 2 and Scb. 1 of the Repealing and 
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THE FIRST SCHEDULE 
First Division ; Suits. 

Part VI — Three Years (contd.) 


Description of 
suit. 


65. For compensation for breach of a 
promise to do anything at a speci¬ 
fied time, or upon the happening 
of a specified contingency. 

*66. On a single bond, where a day is 
specified for payment. 

*67. On a single bond, where no such 
day is specified. 

*68. On a bond subject to a condition. 


*69. On a bill of exchange or promissory 
note payable at a fixed time after 
date. 

*70. On a bill of exchange payable at 
sight or after sight, but not at a 
fixed time. 

*71. On a bill of exchange accepted pay¬ 
able at a particular place. 

*72. On a bill of exchange or promissory 
note payable at a fixed time after 
sight or after demand. 

“78. On a bill of exchange or promissory 
note payable on demand and not 
accompanied by any writing res¬ 
training or x)OBtponing the right to 
sue. 


Period of 
limitation. 

Time from which period 
begins to run. 

[Three years] . 

V 

When the time specified 
arrives or the contin¬ 
gency happens. 

[Three years] . 

The day so specified. 

[Three years] . 

The date of executing the 
bond. 

^ [Three years] . 

When the condition is 
broken. 

^ [Three years] . 

When the bill or note falls 
due. 

^ [Three years] . 

When the bill is presented. 

^ [Three years] . 

When the bill is presented 
at that i)lace. 

^ [Three years] « 

When the fixed time ex¬ 
pires. 

1 ' [Three years] . 

The date of the bill or note. 


Three years. 


When the <leU or liquidated 
demand becomes imyable or 
when the property becomes 
recoverable. 


* Bombcvy Amendment. 

64A. Under the eummary procedure referred to 
in B. 128 (2) (f) of the Code of Civil 
Procedure, 1908, where the provision of 
such summary procedure does not ex¬ 
clude the ordinary procedure In such 
suits and under O. 87 of the said Code. 

xviia inserted BO far as the Province of Itombay is concerned, by the Indian 
'*£lm?tStlon A^endmen^ Act. 1937. (Bombay Act VI of 1937). section 2. The Act 

came Into force on the 16th January 1938.) 

1. These words were suUtltuted for the word “ Ditto ” by 8. 2 and Sch. 1 of the Repealing and 
Amending Act, 1928 (XI of 1928). 

a. See loot-note under Article 62. 
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THE INDIvVN LIMITATION ACT, IX OP 190S 


THE FIRST SCHEDULE 
First Division: Suits. 

Part VI ~ Three Years (contd.) 


Description of 
suit. 


Period of 
limitation. 


"‘71. On a promissory note or bond pay 
able by instalments. 


^ [Three years] 


to. 


On a promissory note or bond pay¬ 
able by instalments, which provides 
that if default be made in payment 
of one or more instalments, the 
whole shall be due. 


^ [Three years] 


a 


76. On a promissory note given by the | ^ [Three years] 
maker to a third person to be deli¬ 
vered to the payee after a certain 
event should happen. 

®77. On a dishonoured foreign bill, where | * [Three years] 
protest has been made and notice 


given. 


“78. By the payee against the drawer of | * [Three years] 
a bill of exchange, which has been 


a 


dishonoured by non-acceptance. 

79. By the acceptor of an accommoda- | ^ [Three years] 
tion-bill against the drawer. 

“80. Suit on a bill of exchange, promis- | ^ [Three years] 
sory note or bond not herein ex¬ 
pressly provided for. 

81. By a surety against the principal | ^ [Three years] 

debtor. 

82. By a surety against a co-surety. 


^ [Three years] 


83. Upon any other contract to in 
demnify. 


^ [Three years] 


Time from which period 
begins to run. 


The expiration of the first 
term of payment as to 
the part then payable; 
and for the other parts, 
the expiration of the 
respective terms of pay¬ 
ment. 

When the default is made, 
unless where the payee 
or obligee waives the 
benefit of the provision, 
and then when fresh 
default is made in res¬ 
pect of which there is no 
such waiver. 

The date of the delivery to 
the payee. 


When the notice is ffiven. 


The date of the refusal to 
accept. 

When the acceptor pays 
the amount of the bill. 

When the bill, note or bond 
becomes payable, 

* 

When the surety pays the 
creditor. 

When the surety pays any¬ 
thing in excess of his 
own share. 

When the plaintiff is ac¬ 
tually damnified. 


a 


These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Reoealin^ and 
Amending Act, 1923 (XI of 1923). ” 

See foot-note under Article 52. 
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THE FIRST SCHEDULE 
First Division : Suits. 

Part VI — Three Years ( contd .) 


Description of 
suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

84. By an attorney or vakil for his costs 
of a suit or a i^articular business, 
there being no express agreement 
as to the time when such costs are 
to be paid. 

^ [Three years] . 

The date of the termination 
of the suit or business, or 
(where the attorney or 
vakil properly disconti¬ 
nues the suit or business) 
the date of such discon¬ 
tinuance. 

85. For the balance due on a mutual, 
open and current account, where 
there have been reciprocal demands 
between the parties. 

^ [Three years] . 

The close of the year in 
which the last item ad- 
1 mitted or proved is en¬ 
tered in the account; 
such year to be comput¬ 
ed as in the account. 

[86. (a) On a policy of insurance when 
the sum insured is payable after 
proof of the death has been given 
to or received by the insurers. 

(b) On a policy of insurance when the 
sum insured is payable after proof 
of loss has been given to or received 
by the insurers. 

Three years 

(a) The date of the deatli 
of the deceased. 

(b) The date of tlic occur¬ 
rence causing tlie los.s.] 

87. By the assured to recover premia 
paid under a policy voidable at the 
election of the insurers. 

' [Three years] . 

When the insurers elect to 
avoid the policy. 

88. Against a factor for an account. 

^ [Tliree years] . 

When the account is, dur¬ 
ing the continuance of 
the agency, demanded 
and refused or, where no 
such demand is made, 
when the agency termi¬ 
nates. 

89. By a principal against his agent for 
moveable property received by the 
latter and not accounted for. 

' [Three years] . 

Ditto. 

90. Other suits by principals against 
agents for neglect or misconduct. 

' [Three years] . 

When the neglect or mis¬ 
conduct becomes known 
to the plaintiff. 


1. These words were substituted for the word “Ditto” by 8. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923.) 

* For li^Ulative History, see Note 1 under Art. 86, in the body of the Commentary. 
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THE INDIAN LIMITATION ACT, IX OF 1008 


THE FIRST SCHEDULE 
First Division : Suits. 

Part VI —Three Years ( eontd .) 


Descrij^tion of 
suit. 

1 

Period of 
limitation. 

Time from which period 
begins to run. 

91. To cancel or set aside an instrument 
not otlieiAvise provided for. 

i 

^ [Three years] . 

When the facts entitling 
the plaintiff' to have the 
instrument cancelled or 
set aside become known 
to him. 

02. To declare the forgery of an instru¬ 
ment i.ssued or registered. 

' [Three years] . 

When the issue or registra¬ 
tion becomes known to 
the plaintiff. 

OS. To declare the forgery of an instru¬ 
ment attempted to be enforced 
against the plaintiff. 

^ [Three years] . 

The date of the attempt. 

94. For property which the plaintiff has 
conveyed while insane. 

^ [Three years] . 

AVheu the plaintiff' is res¬ 
tored to sanity, and has 
knowledge of the con¬ 
veyance. 

95. To set aside a decree obtained by 
fraud, or for other relief on the 
ground of fraud. 

^ [Three years] . 

1 

1 

When the fraud becomes 
known to the party 
wronged. 

96. For relief on the ground of mistake. 

^ [Three years] . 

When the mistake becomes 
known to the plaintiff’. 

97. For money paid upon an existing con¬ 
sideration which afterwards fails. 

* [Three years] . 

The date of the failure. 

98. To make good out of the general 
estate of a deceased trustee the loss 

^ [Three j’ears] . 

The date of the trustee’s 
death, or, if the loss has 

occasioned by a breach of trust. 


not then resulted, the 
date of the loss. 

99. For contribution by a party who has 
paid the whole or more than his 
share of the amount due under a 
joint decree, or by a sharer in a 
joint estate who has paid the w’hole 
or more than his share of the 
amount of revenue due from him- 
self and his co-sharers. 

* [Three years] . 

The date of the payment 
in excess of the plaintiff’s 
own share. 

100. By a co-trustee to enforce against 
the estate of a deceased trustee a 
claim for contribution. 

^ [Three years] . 

When the right to contri¬ 
bution accrues. 

101. For a seaman’s wages. 

^ [Three years] . 

The end of the voyage dur¬ 
ing which the wages are 
earned. 


1. These wor<ls were substituted for the word “Ditto” by S, 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923). 
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THE I^jDIAN LIMITATION ACT, IX OF 1908 


THE FIRST SCHEDULE 
First Division : Suits. 

Part VI — Three Years ( contd .) 


Description of 
suit. 

Period of 
limitation. 

Time from whicli period 
begins to run. 

102. For wages not otherwise expressly 
provided for by this schedule. 

' [Three years] . 

When the wages accrue due. 

103. By a Muhammadan for exigible 
dower (mu'ajjal). 

^ [Three years] . 

1 

1 

When the dower is de¬ 
manded and refused or 
(where, during the con¬ 
tinuance of the marriage, 
no such demand has been 
made) when the mar¬ 
riage is dissolved by 
death or divorce. 

104. By a Muhammadan for deferred 
dower (mtdwajjalj. 

1 

^ [Three years] 

1 

1 Wlien tlie marriage is dis¬ 
solved by death or divorce. 

105. By a mortgagor after the mortgage 
has been satisfied, to recover sur¬ 
plus collections received by the 
mortgagee. 

, ^ [Three years] . 

When tlie mortgagor re¬ 
enters on tlie mortgaged 
l>roperty. 

106. For an account and a share of the 
profits of a dissolved partnership. 

^ [Three years] . 

The date of the dissolution. 

107. By the manager of a joint estate 
of an undivided family for contri¬ 
bution, in respect of a payment 
made by him on account of the 
estate. 

* [Three years] . 

The date of the payment. 

108. By a lessor for the value of trees 
cut down by his lessee contrary 
to the terms of the lease. 

* [Three years] . 

When the trees are cut 
down. 

109. For the profits of immoveable pro¬ 
perty belonging to the plaintiff 
which have been wrongfully re¬ 
ceived by the defendant. 

^ [Three years] . 

When the profits are re¬ 
ceived. 

110. For arrears of rent. 

^ [Three years] 

When the arrears become 
due. 

111. By a vendor of immoveable property 
for personal payment of unpaid 
pur ch ase - money. 

^ [Three years] . 

r 

The time fixed for complet¬ 
ing the sale, or (where 
the title is accepted after 
the time fixed for com¬ 
pletion) the date of the 
acceptance. 


1. Thte* words were subetitated for the word "Ditto** by S. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923). 
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THE INDIAN LIMITATION ACT, IX OF 1008 


THE FIRST SCHEDULE 
First Division: Suits. 

Part VI — Three Years (concld.) 


Description of 
suit. 


Period of Time from which period 
limitation. begins to run. 


112. For a call by a company registered 
under any Statute or Act. 

IIB. For spesific performance of a con¬ 
tract. 


114. For the rescission of a contract. 


115. For compensation for the breach of 
any contract, express or implied, 
not in writing registered and not 
herein specially provided for. 


116. For compensation for the breach of 
a contract in writing registered. 


117. Upon a foreign judgment as defined 
in the Code of Civil Procedure, 


^ [Three years] . 
^ [Three years] . 

^ [Three years] . 

‘ [Three years] . 


Part VII.—Six 
years. 


When the call is payable. 

The date fixed for the per* 
formance, or, if no such 
date is fixed, when the 
plaintiff has notice that 
performance is refused. 

When the facts entitling 
the plaintiff to have the 
contract rescinded first 
become knowm to him. 

When the contract is 
broken, or (where there 
are successive breaches) 
when the breach in res¬ 
pect of w'hich the suit 
is instituted occurs, or 
(w'here the breach is 
continuing) when it 
ceases. 


Six year's 


^ [Six years] 


When the period of limita¬ 
tion W'ould begin to run 
against a suit brought 
on a similar contract not 
registered. 

The date of the judgment. 


1908. 


118. To obtain a declaration that an 

alleged adoption is invalid, or 
never, in fact, took place. 

119. To obtain a declaration that an 

adoption is valid. 


[Six years] 
[Six years] 


120. Suit for w’hich no period o| limi¬ 
tation is provided elsew’here in this 
schedule. 


1 



years] 


. When the alleged adoption 
becomes knowm to the 
plaintiff. 

. When the rights of the 
adopted son^ as such, are 
interfered with* 

. When the right to sue 
accrues. 


1. These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923). 
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THE FIRST SCHEDULE 
First Division ; Suits. 
Part VIII — Twelve Years 


Description of 
suit. 


Period of Time from which period 

limitation. begins to run. 


121. To avoid incumbrances or under¬ 

tenures in an entire estate sold for 
arrears of Government revenue, or 
in a patni taluk or other saleable 
tenure sold for arrears of rent. 

122. Upon a judgment obtained in British 

India, or a recognisance. 

123. For a legacy or for a share of a 

residue bequeathed by a testator, 
or for a distributive share of the 
property of an intestate. 

124. For possession of an hereditary 

office. 


Part VIII.— 
Ticelve years. 
Twelve years 


^ [Twelve years]. 
^ [Twch e years]. 


^ [Twelve years]. 


126. Suit during the life of a Hindu or 
Muhammadan female by a Hindu 
or Muhammadan who, if the 
female died at the date of insti¬ 
tuting the suit, would be entitled 
to the i^ossession of land, to have 
an alienation of such land made 
by the female declared to be void 
except for her life or until her re¬ 
marriage. ^ 

126. By a Hindu governed by the law of 

the Mitakshara to set aside his 
father’s alienation of ancestral 
property. 

127. By a person excluded from joint 

family proi^erty to enforce a right 
to share therein. 


1' [Twelve years]. 


^ [Twelve years]. 


' [Twelve years] . 


When the sale becomes 
hiial and conclusive. 


The date of the judgment 
or recognisance. 

When the legacy or share 
becomes i^ayable or deli¬ 
verable. 

When the defendant takes 
possession of the office 
adversely to the plaintiff. 

Explaiiation .—An heredi¬ 
tary office is possessed 
when the profits thereof 
are usually received, or 
(if there are no profits) 
when the duties thereof 
are usually performed. 

The date of the alienation. 


^^'hen the alienee takes 
jiossession of the pro- 
]Derty. 

IVhen the exclusion be- 
comc.s known to the 
plaintiff. 


1. These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1928). 


2.Lim.7. 
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THE INDIAN LIMITATION ACT, IX OF 1908 


THE FIRST SCHEDULE 
First Division: Suits. 

Paut VHI — Twelve Years (contd.) 


Description of 
suit. 


128. By a Hindu for arrears of main¬ 

tenance. 

129. By a Hindu for a declaration of his 

right to maintenance. 

180. For the resumption or assessment 

of rent-free land. 

131. To establish a periodically recurring 

right. 

132. To enforce payment of money 

charged upon immoveable pro¬ 
perty. 

^ [Explanation. — For the purposes 

of this article— y 

(a) the allowance and fees res¬ 
pectively called vialiJcana 
and kaqqs, and 

(b) the value of any agricultural 
or other produce the right to 
receive which is secured by 
a charge upon immoveable 
property, ^(and 

(c) advances secured by mort¬ 

gage by deposit of title- 
deeds) 

shall be deemed to be money 
charged upon immoveable 
property.] 

4 * 




Period of 
limitation. 


Time from which period 
begins to run. 


^ [Twelve years] . 


When the arrears are pay¬ 
able. 

^ [Twelve years]. W'hen the right is denied. 


^ [Twelve years]. 


^ [Twelve years]. 


* [Twelve years]. 


When the right to resume 
or assess the land first 
accrues. 

When the plaintiff is first 
refused the enjoyment of 
the right. 

When the money sued for 
becomes due. 


* « 


* 


%»« 




1. These words were substituted for the word “ Ditto ” by S. 2 and Scb. I of the Renealini? and 

Amending Act, 1923 {XI of 1923). , ^ ^ 

2. This Explanation was substituted by S. 4 (1) of the Indian Limitation (Amendment) Act 1927 

(I of 1927). The old Explanation was as follows : ’ 

“i:®pIanafion.—The allowance and fees respectively called vtalikana and haqqs shall, for 
the purpose of this article, be deemed to be money charged upon immoveable property.” * 

3. This clause was added by S. 9 of the Transfer of Property (Amendment) Supplementary Act, 

1929, (XXI of 1929), ^ tk' j , 

4. Article 133 was repealed by S. 3 of the Indian Limitation (Amendment) Act, 1929 (I of 1929), 

That article was as follows : 

133. To recover moveable property conveyed 


or bequeathed in trust, deposited or 
pawned, and afterwards bought from 
the trustee, depositary or pawnee for 
a valuable consideration. 


Twelve years. 


The date of the purchase. 
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THE FIRST SCHEDULE 
First Division: Suits. 

Part VIII — T^VELVB Years ( contd .) 


Description of 
suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

134. To recover possession of immoveable 
property conveyed or bequeathed 
in trust or mortgaged and after¬ 
wards transferred by the trustee 
or mortgagee for a valuable con¬ 
sideration. 

' [Twelve years]. 

^ [When the transfer be¬ 
comes known to the 
plaintiff.] 

^ [134A. To set aside a transfer of im¬ 
moveable inoperty comprised in a 
Hindu, Muhammadan or Buddhist 
religious or charitable endowment, 
made by a manager thereof for a 
valuable consideration. 

Twelve years 

When the transfer becomes 
known to the plaintiff’. 

134B. By the manager of a Hindu, 
Muhammadan or Buddhist reli¬ 
gious or charitable endowment to 
recover possession of immoveable 
I>roperty comprised in the endow¬ 
ment which has been transferred 
by a previous manager for a 
valuable consideration. 

Twelve years 

The death, resignation or 
removal of the trans¬ 
feror. 

1840. By the manager of a Hindu, 
Muhammadan or Buddhist reli-1 
gious or charitable endowment to 
recover possession of moveable 
property comprised in the endow¬ 
ment which has been sold by a 
previous manager for a valuable 
consideration. 

Twelve years 

The death, resignation or 
removal of the seller.] 

186. Suit instituted in a Court not esta¬ 
blished by Royal Charter by a 
mortgagee for possesvsion of im¬ 
moveable property mortgaged. 

^ [Twelve years] . 

When the mortgagor’s right 
to possession determines. 

186. By a purchaser at a private sale for 
possession of immoveable property 
sold when the vendor was out of 
possession at the date of the sale. 

* [Twelve years]. 

1 

When the vendor is first 
entitled to possession. 


1. Theao wordH were substituted for the word “Ditto” by S. 2 and Scb. I of the Repealing and 
Amending Act, 1923 (XI of 1923). 

a. These words were subetituted for the words “The date of the transfer” by 8. 3 of the Indian 
Limitation (Amendment) Act, 1929 (I of 1929). 
a. Articles 184A, 134B and 1340 were inserted by 8. 3, ibid. 
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THE INDIAN LIMITATION ACT, IX OF 1908 


THE FIRST SCHEDULE 
First Division : Suits. 

Part YIII — Twelve Years ( condd .) 


Descrijjtion of 
suit. 


Period of 
limitation. 


Time from which period 
begins to run. 


1 rrp 


[Twelve years]. 


[Twelve years]. 


^ [Twelve years]. 
^ [Twelve year.s]. 


137. Like suit by a purchaser at a sale 

in execution of a decree, when the 
jvidgment-debtor was out of pos¬ 
session at the date of the .sale. 

138. Like suit by a purchaser at a sale 

in execution of a decree, when the 
judgment-debtor was in po.ssession 
at the date of the sale. 

139. By a landlord to recover possession 

from a tenant. 

140. By a remainderman, a reversioner 

(other than a landlord) or a de¬ 
visee, for possession of immoveable 
property, 

141. Like suit by a Hindu or Muham¬ 

madan entitled to the possession 
of immoveable property on the 
death of a Hindu or Muhammadan 
female. 

142. For possession of immoveable pro- (^ [Twelve years]. 

perty when the plaintiff, while in 
possession of the property, has 
been dispossessed or has discon¬ 
tinued the possession. 

143. Like suit, when the plaintiff has ^ [Twelve years]. 

become entitled by reason of any 
forfeiture or breach of condition. 

144. For possession of immoveable pro- ^ [Twelve years]. 

perty or any interest therein not 
hereby otherwise specially pro¬ 
vided for. 

Part IX. 
Thirty years. 

145. Against a depositary or pawnee to [Thirty years 

recover moveable i)roperty depo¬ 
sited or pawned. 

14G. Before a Court established by Royal | ^ [Thirty years] 
Charter in the exercise of its ordi¬ 
nary original civil jurisdiction by 
a mortgagee to recover from the 


IVhen the judgment-debtor 
is first entitled to posses¬ 
sion. 

The date when the sale 
becomes absolute. 


When the tenancy is deter¬ 
mined. 

When his estate falls into 
possession. 


' [Twelve years]. When the female dies. 


The date of the disposses¬ 
sion or discontinuance. 


When the forfeiture is in¬ 
curred or the condition 
is broken. 

When the possession of the 
defendant becomes ad¬ 
verse to the plaintiff. 


The date of the deposit or 
pawn. 

When any part of the prin¬ 
cipal or interest was last 
paid on account of the 
mortgage-debt. 


1. These words wore substituted for the word “Ditto” bv S. 2 and Sch. I of the Bepealine and 
Amending Act, 1923 (XI of 1923). * 
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THE FIRST SCHEDULE 
First Division ; Suits. 

Part IX — Thirty Years (concld.) 


Description of 

Period of 

Time from which period 

suit. 

limitation. 

begins to run. 


mortgagor the possession of im¬ 
moveable property mortgaged. 

14GA. By or on behalf of any local autho- [ ^ [Thirty years] 
rity for possession of any public 
street or road or any part thereof 
from which it has been dispos¬ 
sessed or of which it has discon¬ 
tinued the possession. 


117. By a mortgagee for foreclosure or 
sale. 


Part X. — Sixty 
years. 

Sixty years. 


148. Against a mortgagee to redeem or [Sixty years] 
to recover possession of immove¬ 
able property mortgaged. 


149. Any suit by or on behalf of the | * [Sixty years] 
Secretary of State for India in 
Council. ^ [the Secretary of State, 
the Crown Representative, the 
Central Government or any Pro¬ 
vincial Government] ® [except a 
suit before the Federal Court in 
the exercise of its original juris¬ 
diction] . 


The date of the disposses¬ 
sion or discontinuance. 


When tlie money secured 
by the mortgage becomes 
due. 

When the i-ight to redeem 
or to recover possession 
accrue.s: 

Provided tliat all claims to 
redeem arising under in¬ 
struments of mortgage 
of immoveable property 
situate in Lower Burma 
which had been executed 
before the first day of 
May, 1803, shall bo gov¬ 
erned by the rules of 
limitation in force in 
that province immedi¬ 
ately before the same 
day. 

When the i)eriod of limita¬ 
tion would begin to run 
under this Act against 
a like suit by a luivate 
l)erson. 


1. These word, were Bubstituted lor the word ‘Ditto" by H. 2 and iSch. I of the Ilepealin« and 

Amending Act, 1928 (XI of 1928). \ i 

2. Inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

8. These words were added by S. 2 of the Indian Limitation (Amendment) Act, 1937 (XIV of 1937). 
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THE INDIAN LIMITATION ACT, IX OF 1908 

THE FIRST SCHEDULE 
Second Division : Appeals. 


Description of 
appeal. 


Period of Time from which period 

limitation. ! begins to run. 


150. Under the Code of Criminal Proce¬ 

dure, 1893, from a sentence of 
death passed by a Court of Ses¬ 
sion. 

' [150A. Under the Code of Criminal Pro¬ 
cedure, 1898, from a finding reject¬ 
ing a claim under section 443 of 
that Code. 

151. From a decree or order of any of 

the High Courts of Jiulicature at 
Fort William, [Madras, Bombay, 
^(and) Lahore ('■' '•')] in the exer¬ 
cise of its original jurisdiction. 

152. Under the Code of Civil Procedure, 

1908, to the Court of a District 
Judge. 

153. Under the same Code to a High 

Court from an order of a Subor¬ 
dinate Court refusing leave to ap¬ 
peal to His Majesty in Council. 

154. Under the Code of Criminal Proce¬ 

dure, 1898, to any Court other 
than a High Court. 

155. Under the same Code to a High 

Court, except in the cases provid¬ 
ed for by Art. 150 and Art. 157. 

15G. Under tlie Code of Civil Procedure, 
1908, to a High Court, except in 
the cases provided for by Art. 151 
and Art. 163. 

157. Under the Code of Criminal Pro¬ 
cedure, 1898, from an order of 
acquittal. 


Seven days 


Seven days 


Twenty days 


Thirty days 

* [Thirty days] 

* [Thirty days] 
Sixty days 


Ninety days 


Six months 


The date of the sentence. 


. I Tlie date of the finding.] 


. I The date of the decree or 
order. 


. The date of the decree or 
order appealed from. 

. I The date of the order. 


The date of the sentence or 
order appealed from. 

The date of the sentence or 
order appealed from. 

The date of the decree or 
order appealed from. 


The date of the order 
appealed from. 





This Article was inserted by S. 42 of the Criminal Law Amendment Act, 1923 (XII of 1923). 

These words were substituted by S. 2 and Sch. I of the Repealing and Amendin^^ Act, 1930 (VIII 
of 1930) for the words “Madras and Bombay or of the Chief Court of the Punjab or the Chief 
Court of Lower Burma.” 

The word “and ’ was inserted before “Lahore” and words “and Rangoon” after “Lahore” were 
omitted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Repealing and 
Amending Act, 1923 (XI of 1923). 
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THE FIEST SCHEDULE 

Third Division : Applications. 


Description of 
application. 

Period of 
limitation. 

1 

Time from which period 
begins to run. 

^158. Under the Arbitration Act, 1940, to 
set aside an award or to get an 
award remitted for reconsidera¬ 
tion. 

Thirty days 

The date of the service of 
the notice of filing of the 
award. 

159. For leave to appear and defend a 
suit under summary procedure 
referred to in section 128 (2) (f) 

^ [or under Order XXXVIl] of the 
^ [Code of Civil Procedvire, 190S] . 

* [Ten days] 

When the summons is 
served. 

160. For an order under the same Code, 
to restore to the file an application 
for review rejected in consequence 
of the failure of the applicant to 
apiiear when the application was 
called on for hearing. 

Fifteen days 

1 

When the application for 
review is rejected. 

161. For a review of judgment by a 
6 j-^: Com-t of Small Causes (other 
than a Presidency Small Cause 
Court) or by a Court invested with 
the jurisdiction of a ® [* "■"] Court of 
Small Causes when exercising that 
jurisdiction. 

* [Fifteen days] . 

The date of the decree or 
order. 

162. For a review of judgment by any of 
® [the following Courts, namely,] 
the High Courts of Judicature at 
Fort William, Madras, ® [Bombay, 
Lahore, ('" ''') and Nagpur and 
the Chief Court of Sind] in the 
exercise of its original jurisdiction. 

Twenty days 

I 

The date of the decree or 
order. 


1. This Article was 8ubstitute<l for the original Art, 158 by the Arbitration Act, 1940 (X of 19 tO), 

Fourth Schedule. 

2. These words and figures were inserted by S. 3 of the Indian Limitation (Amendnient) Act, 1925 

(XXX of 1925). 

3. These words were substituted for the words “ same Code” by the Arbitration Act, 1940 (X of 

1940), Fourth Schedule. 

4. These words were substituted for the word “Ditto” by S. 2 and Scb. I of the Repealing and 

Amending Act, 1923 {XI of 1923). 

5. The word “Provincial” occurring at both places in the Article was omittetl and after the words 

“ Small Causes” where they occur for the first time, the words and brackets “(other than a 
Preeidency Small Cause Court)" were inserted by the Berar Laws Act, 1941 (IV of 1941). 

fi. Fot lieglslative History see Art. 162 Note 1 in the body of the Commentary. 
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THE INDIAN LIMITATION ACT, IX OF 1906 


THK FIRST SCHEDULE 
Third Division 
Applications (contd.) 


Description of 
application. 


Period of 
limitation. 


16>J, Ry a idaintitf, for an order to set 
aside a dismissal for default of 
ajjpearance or for failure to pay 
eo.sts of service of process or to 
furnish security for costs. 

1G4. By a defendant, for an order to set 
aside a decree i)assed ex paile. 


Thirty days 


* [TJiirty days] 


165. Under the Code of Civil Procedui*e, 
1908, by a person dispossessed of 
immoveable property and disput¬ 
ing the rightof the decree-holder or 
purchaser at a sale in execution of 
a decree to be put into possession. 

160. Under the same Code to set aside a 
sale in execution of a decree ^[in¬ 
cluding any such application by a 
judgment-debtor]. 

167. Complaining of resistance or ob¬ 

struction to delivery of possession 
of immoveable property decreed or 
sold in execution of a decree. 

168. For the re-admission of an appeal 

dismissed for want of prosecution. ] 

169. For the re-hearing of an appeal 

heard ex parte. 


^ [Thirty days] 


^ [Thirty days] 


* [Thirty days] 


^ [Thirty days] 
‘ [Thirty days] 


170. For leave to appeal as a pauper. 

171. Under the Code of Civil Procedure, 

1908, for an order to set aside an 
abatement. 


1 7 ! 


] Time from which period 
begins to run. 


The date of the dismissal. 


The date of the decree, or 
where the summons was 
not duly served, when 
the applicant has know¬ 
ledge of the decree. 

The date of the disposses¬ 
sion. 


The date of the sale. 


The date of the resistance 
or obstruction. 


[Thirty days] • 
Sixty days 


The date of the dismissal. 

The date of the decree in¬ 
appeal or, where notice 
of the appeal was not 
duly served, when tho 
applicant has knowledge 
of the decree. 

The date of the decree 
appealed from. 

The date of the abatement- 


1. These words were substituted for the word “Ditto” by S. 2 and Scb. 1 of the Bepealing and 

Amending Act, 1923 (XI of 1923). 

2, These words were added by S. 4 of the Indian Limitation (Amendment) Act, 1927 (I of 1927). 
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THE FIRST SCHEDULE 
Third Division 
Applications ( contd .) 


Description of 
application. 

Period of 
limitation. 

Time from which period 
begins to run. 

172. Under the same Code by the assignee 
or the receiver of an insolvent 
plaintiff or appellant for an order 
to set aside the dismissal of a suit 
or an appeal. 

* [Sixty days] 

The date of the order of 
dismissal. 

17H. For a review of judgment except in 
the cases provided for by article 
161 and article 162 . 

Ninety days 

The date of the decree or 
order. 

174. For the issue of a notice under the 
same Code, to show cause why any 
payment made out of Court of any 
money payable under a decree or 
any adjustment of the decree 
should not be recorded as certi¬ 
fied. 

^ [Ninety duy.s] . 

1 

When the payment or 
adjustment is made. 

175. For payment of the amount of a 
decree by instalments. 

Six months 

The date of the decree. 

176. Under the same Code to have the 
legal representative of a deceased 
plaintiff or of a deceased appel¬ 
lant made a party. 

^ [Ninety days] . 

The date of the death of 
the deceased plaintiff* or 
appellant. 

177. Under the same Code to liave the 
legal representative of a deceased 
defendant or of a deceased res- 
l>ondent made a party. 

^ [Ninety day.s] .: 

The date of the death of 
the deceased defendant 
or respondent. 

®178. Under the Arbitration Act, 1940, 
for the filing in Court of an 
award. 

Ninety days 

The date of service of the 
notice of the making of 
the award. 

179. By a i>er 80 n desiring to appeal under 
the * [Code of Civil Procedure, 
1906,] to His Majesty in Council for 
leave to appeal. 

“ [Ninety days] . 

The date of the decree 
aj)pealed from. 

180. By a purchaser of immoveable ])ro- 
perty at a sale in execution of a 
decree for delivery of ix>3session. 

Tlu’cc years 

When the sale becomes 
absolute. 


1. Thetto worda were aubstituted for the word “Ditto” i»y S. 2 and Scb. I of the Repealing and 

Amending Act, 1928 (XI of 1923). , , t • • j j 

2. Tbeae words were substituted for the word “Ditto” by S. 2 of the Indian Limitation and Code 

of Civil Pro<»duro (Anaendraent) Act, 1920 (XXVI of 1920). 

8. This Article was substituted for the original Art. 178 by the Arbitration Act, 1940 (X of 1940), 

Fourth Schedule. 

4. Bubetitated by ihid for “same Code.” 
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THE INDIAN LIMITATION ACT, IX OP 1908 


THE FIRST SCHEDULE 
Third Division 


Applications (contd.) 


Description of 
application. 


Period of Time from which period 
limitation. begins to run. 


181. 


182. 


Applications for which no period of 
limitation is provided elsewhere 
in this schedule or by section 48 of 
the Code of Civil Procedure, 1903. 

For the execution of a decree or 
order of any Civil Court not pro¬ 
vided for by article 183 or by 
section 48 of the Code of Civil 
Procedure, 1903. 


I 


^ [Three years] 


When the right to apply 
accrues. 


Three years; or, 
where a certi¬ 
fied copy of 
the decree or 
order has been 
registered, six 
years. 


1. The date of the decree 

or order, or 

2. (where there has been an 
appeal) the date of the 
final decree or order of 
the Appellate Court, or 
the withdrawal of the 
appeal, or 

3. (where there has been a 

review of judgment) the 
date of the decision 
passed on the review, or 

4. (where the decree has 

been amended) the date 
of amendment, or 

5. (where the application 

next hereinafter men¬ 
tioned has been made) 
the date of ^[the final 
order passed on an ap¬ 
plication made] in ac¬ 
cordance with law to 


the proper Court for 
execution or to take 
some step in aid of exe¬ 
cution of the decree or 
order, or 

' [6. (in respect of any 
amount, recovered by 
execution of the decree 
or order, which the 


1. These words were substituted for the word “Ditto” by S. 2 and Sch. I of the Bepealing and 

Amending Act, 1923 (XI of 1923). 

2. These words were substituted for the word “applying” in clause 5 ; and clause 6 was substituted 

by S. 2 of the Indian Limitation (Second Amendment) Act, 1927 (IX of 1927). 

The original clause 6 was as follows :_ 

6, (where the notice next hereinafter mentioned has been issued) the date of issue of notice to 
the person agaii^t whom execution is applied for to show cause why the decree should not 
be executed against him, when the issue of such a notice is required by the Code of Civil 
Procedure, 1908, or 
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THE FIRST SCHEDULE 
Third Division 
Applications (contd.) 


Description of 
application. 


Period of Time from which period 

limitation. begins to run. 


decree-holder has been 
directed to refund by a 
decree passed in a suit 
for such refund) the 
date of such last- 
mentioned decree or,in 
the case of an aj^peal 
therefrom, the date of 
the final decree of the 
Appellate Court or of 
the withdrawal of the 
appeal], or 

7. (where the application 
is to enforce any pay¬ 
ment which the decree 
or order directs to be 
made at a certain date) 
such date. 

Explanation I. — Where 
the decree or order has 
been passed severally in 
favour of more persons 
than one, distinguishing 
portions of the subject- 
matter as i)ayable or 
deliverable to each, the 
application mentioned in 
clause 5 of this article 
shall take effect in favour 
only of such of the said 
persons or their repre¬ 
sentatives as it may be 
made by. Hut where the 
decree or order has been 
passed jointly in favour 
of more jiersons than 
one, such application, if 
made by any one or more 
of them, or by his or their 
representatives, shall 
take effect in favour of 
them all. 
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THE FIRST SCHEDULE 
Third Division 
Applications (contdj 


Description of 
application. 


Period of 
limitation. 


183. To enforce a judgment, decree or 
order of any Court established by 
Royal Charter in the exercise of 
its ordinary original civil juris¬ 
diction, or an order of His Majesty 
in Council. 


Twelve years 


Time from which period 
begins to run. 


Where the decree or order 
has been passed severally 
against more persons 
than one, distinguishing 
portions of the subject- 
matter as payable or 
deliverable by each, the 
application shall take 
effect against only such 
of the said persons or 
their representatives as 
it may be made against. 
But, where the decree or 
order has been passed 
jointly against more per¬ 
sons than one, the appli¬ 
cation, if made against 
any one or more of them, 
or against his or their re¬ 
presentatives, shall take 
effect against them all. 

Explanation II. — “Pro¬ 
per Court” means the 
Court whose duty it ia 
to execute the decree or 
order. 

When a present right to 
enforce the judgment, 
decree or order accrues 
to some person capable 
of releasing the right: 

Provided that when the 
judgment, decree or order 
has been revived, or some 
part of the principal 
money secured thereby, 
or some interest on such 
money has been paid, or 
some acknowledgment of 
the right thereto has 
been given in writing 
signed by the person 
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THE FIRST SCHEDULE 
Third Division 
Applications (concld.) 


Description of 

Period of 

Time from which period 

application. 

limitation. 

begins to run. 

1 

1 

1 


liable to pay such prin¬ 
cipal or interest, or his 
agent, to the person en¬ 
titled thereto or his 
agent, the twelve years 
shall be computed from 
the date of such revivor, 



l>ayment or acknowledg¬ 
ment or the latest of such 



revivors, payments or 
acknowledgments, as the 
case may be. 
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THE INDIAN LIMITATION ACT, IX OF 1908 


’THE SECOND SCHEDULE .—(Territories referred to in S. 31.) Repealed by S. 3 
and Second Schedule of the Repealing and Amending Act, 1930 (9 of 1930). 

“THE THIRD SCHEDULE .—(Enactments repealed.) Repealed by S. 3 and Second 

Schedule of the Second Repealing and Amending Act, 1914 (17 of 1914). 


1. The Second Schcdiite was as follows ; 

THE SECOND SCHEDULE. 

Territories referred to in section 31. 

(See section 31.^ 

The PiesHency of Fort St. George. 

The Presijloiicy of Bombay. 

The Sambalpur District of the Bengal Division of the Presidency of Fort William. 
The United Provinces of Agra and Oudb. 

Burma. 

The Central Provinces. 

Ajmer-Merwara. 

‘2. The Third Schcdide teas ns follows : 

THE THIRD SCHEDULE. 

Enactments repealed. 

(See section 32.) 


Year. 

No. 

Short title. 

Extent of repeal. 

1877 

XV 

The Indian Limitation Act, 
1877. 

The whole. 

1877 

XVII 

The Punjab Courts Act, 1877. 

So much as has not been repealed. 

1879 

1 

XII 

The Registration and Limita¬ 
tion Acts Amendment Act, 1879. 

In the title the words "and the Limitation Act, 
1877," and after section 107, fiom the words ‘‘and 
whereas" to the end of the Act. 

1881 

V I 

The Probate and Administra¬ 
tion Act, 1881. 

Section 156. 

1887 

IX 

The Provincial Small Cause 
Courts Act, 1887. 

Section 36, 

1888 1 

1 

VII 

1 

The Civil Procedure Code 
Amendment Act, 1888. 

• 

1 

In the title and in the preamble, the words "and 
the Indian Limitation Act, 1877," and of section 66 
so much as has not been repealed. 

1 

1892 

VI 

The Indian Limitation Act 
and Civil Procedure Code Amend¬ 
ment Act, 1892. 

In the title and in the preamble, the words "the 
Indian Limitation Act, 1877," and section 1. 

1899 

X 

The Carriers Act, 1899. 

Section 3. 

1900 

VI, 

The Lower Burma Courts Act, 
1900. 

So much of section 47 and the first schedule as 
relates to the Indian Limitation Act, 1877. 

1900 

XI 

The Indian Limitation Amend¬ 
ment Act, 1900. 

The whole. 

1906 

IV 

The Presidency Small Cause 
Courts Act, 1906. 

Section 5. 
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Received the Assent of the Governor-General 

ON THE 7TH August 1908. 

An Act to consolidate and amend the law for the 
limitation of stiits^ and for other purposes. 

’*'Whebeas it is expedient to consolidate and 
amend the law relating to the limitation of suits, 
appeals and certain applications to Courts; and whereas 
it is also expedient to provide rules for acquiring by 
possession the ownership of easements and other 
property ; It is hereby enacted as follows : ■—■ 

For general topics, see Authors’ Commentaries on the 
Code of Civil Procedure. 


• Act XV of 1877. 

Same as that in Act IX of 19(16. 


Act IX of 1871. 

WHBBBA8 it is expedient to consolidate and amend the law relating to the 
P sAm} U limitation of suits, appeals and certain applications to Courts; and 
I'reamoie. whereas it is also exp^ient to provide rules for acquiring owner¬ 
ship by possession : It is hereby enacted as follows : 


Preambl0. 


Act XIV of 1859. 

WHEBBAS it is expedient to amend and consolidate the laws 
relating to the limitatiou of suits : It is enacted as follows : 

I 
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PREAMBLE 


Preamble 
Note 1 


Synopsis 


1. Preamble—General. 

2. History of the law of limitation 

in British India. 

3. Act deals with limitation and 

prescription. 

A. Reason and object of the law of 
limitation and prescription. 

5. Doctrine of limitation distin¬ 

guished from the doctrine of 
laches. 

6. Doctrine of limitation distin¬ 

guished from the doctrine of 
acquiescence. 

6a. Reference to English Law. 

6b. Interpretation of statutes of 
limitation. 

7. Acts in pari materia. 

8. Technical terms. 

9. Harmonious construction. 

10. Construction in favour of right 

to sue. 

11. Sections and Articles. 

12. Residuary Article. 


13. Where more than one provision 

applicable. 

14. Columns of the Schedule. 

15. Retrospective operation of the 

Act. 

16. Limitation bars remedy but does 

not destroy right. 

17. Limitation and defence. See 

Note 15 to S. 3. 

18. ‘‘Consolidate and amend.” 

19. Act, if exhaustive. 

20. “Certain applications to Courts.” 

21. Criminal proceedings and limi¬ 

tation. 

22. Damdupat and the Limitation 

Act. 

23. Application of periods of limi¬ 

tation to facts. 

24. Applicability of the Act to arbi¬ 

trations. 

25. Applicability of the Act to 

special or local laws. See Note 
6 to S. 29. 

26. “Rules for acquiring by posses¬ 

sion the ownership of ease¬ 
ments and other property.” 
Sec Notes to Ss. 26 and 28. 


Other Topics (miscellaueoits) 


Applicability to suits. See Note 20. 
Civil Procediuc Code and Limitation 
Act. Sec Notes 7, 8 and 20. 

Conflict of Articles. See Note 13. 
Construction of Articles. See Notes 9 
and 11. 

Ejusdem generis — Applicabilitv. See 
Note 12. 


Laches and acquiescence — Difference. 
See Note 6. 

Law of limitation Is law of procedure. 
See Note 15. 

Pending proceedings. See Note 15. 
Prescription — Different significations. 
See Notes. 

Statute of repose. See Note 4. 


1, Preamble — General, — The purpose of a Preamble is to 
indicate, in general terms, the object and the intention of the legislature 
in passing an enactment.' It cannot, however, be availed of to control 
the provisions of the enactment so as to restrict or widen the import 
of the express terms of a section when such terms are clear and 


Preamble — Note 1 

1. (’02) 26 Bom 757 (764) : 4 Bom L R 550 (D B), Narandas v. Parshottam. 

(’94) 18 Bom 636 (656, 657) (D B), Altar Caufman v. Government of Bombay. 
<’85) 9 Bom 333 (343) (D B), Queen-Empress v. W. D. Edwards. 

{’79) 2 All 218 (225) (F B), Empress of India v. Sartnukh Singh. 

<1865) 4 Sutb W R P C 109 (109) : 7 Moo Ind App 72 : Boul 189 : 1 Suth 285 : 
1 Sar 598 (P C), Nga Hoong v. Queen. 

<’33) 20 AIR 1933 Bom 51 (57) : 57 Bom 346 : 142 Ind Cas 370 (D B), Official 
of Bombay v. Chimniram Motilal. 

(’84) 7 Mild 197 (200) : 1 Weir 90 (F B), Queen-Empress v. Subbanna. 

<’32) 19 AIR 1932 Oudh 15*2 (153) : 7 Luck 648 : 137 Ind Cas 42 (F B), Kedar 
Nath V. Peary Lai Cu 2 >ta. 

(’13) 19 Ind Cas 197 (201, 202) : 40 Cal 477 : 14 Cri L Jour 197 (F B), Bar Pra¬ 
sad V. Emperor. 

(’10) 8 Ind Cas 12.3 (124) (D B) (Cal), Govinda v. Apkar. 

<’89) 11 AH 262 (266) : 1889 All W N 85, Queen-Empress v. Indarjit. 

[See (’78) 2 All 74 (90) (D B), Uda Begam v. Imam-Ud-Din. (The language of 
the preamble was considered ns indicating the intention of the Legislature.)} 
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unambiguous.® The reason is that so far as an enactment deals specifi¬ 
cally with a point it must be deemed to be exhaustive and the law 
must be ascertained with reference to its provisions^ which, when clear 
and unambiguous, must always prevail against the Preamble.'* But 
when the language of a particular section or article is ambiguous or 
doubtful,® or where there is nothing in the provisions of the Act to the 
contrary,® the Preamble may be taken into consideration in interpreting 
the enactment. 

2. History of the Law of Limitation in British India.— 
. Before the year 1862, there was no law of limitation applicable to 
the whole of India. The Supreme Courts of India established by the 
Royal Charter adopted the English law of limitation as contained in 


2. (’33) 20 AIR 1933 Bom 51 (58): 57 Bora 346 : 142 Ind Cns 370 (D 'B),Official 
Assignee of Bombay v. Chimniravi. 

<’32) 19 AIR 1932 Ail 617 (618) : 55 All 24 : 140 Ind Cas 631 (F B), Bhola Umar 
V. Mt. KausiUa. 

(’27) 14 AIR 1927 Cal 763 (765) : 55 Cal 67 : 103 Ind Cas 662 (D B), Nepi-a v. 
Sajer Pramanick, 

(’98) 22 Bom 321 (331) (F B), Vithu v. Govinda. 

(’13) 21 Ind Cas 538 (540) (Cal) (D B), Keshav Panda v. Bhohani Panda. 

(’19) 6 AIR 1919 Cal 551 (560) : 44 Ind Cas 770 (779) : 45 Cal 343 (F B), Mani 
Lai Singh v. Trustees for the Impi-ovement of Calcutta. 

(’89) 11 All 262 (266) : 1889 All W N 85, Queen-Empr ess v. Indrajit. 

(’92) 14 All 145 (154) ; 1892 All W N 6 (DB), Kadir Baksh Bhavani Prasad. 

(Speeches of legislators not to be referred for guidance.) 

(1865) 4 Suth W R P C 109 (109) : 7 Moor Ind App 72 : 1 Sar 598 : Boul 189 : 1 
Suther 285 (P C), Nga Iloong v. Qiieen. 

(’31) 18 AIR 1931 Lah 706 (707): 14 Lah 203 : 134 Ind Cas 788 (DB), Sahib Singh 
V. Data Ram. 


(’81) 18 AIR 1931 Mad 629 (630):54 Mad 845:133 Ind Cas 779 (DB), Kannamrnal 
V. Kanakasabai Mudaliar. 

(’77) 3 Cal 63 (82) : 1 Cal L R 161 (FB), Empr'ess v. Burah. 

(1846) 4 Moor Ind App 190 (200) : 6 Moor P C 12:1 Sar 335 : 11 Jurist 137 (PC), 
Attorney-General ▼. Brodie. * 

3. (’28) 10 AIR 1928 Cal 724 (725) : 50 Cal 872 : 73 Ind Cas 773 : 24 Cri L Jour 

677 (DB), Rahim Sheikh v. Emperor. ^ ^ t> 'tqq ir>n\ 

(’02) 29 Cal 707 (716) : 29 Ind App 196 ; 6 Cal W N 825 : 4 Bom L R 793 (PC), 

Ookul Mandar v. Pudmanund. _ui 

{See (’76) 2 Bom 19 (38) (DB), Bohan Ma/yacha v. Nagu Shranucha. (Preamble 

not part of statute.)] 

4. (’19) 6 AIR 1919 P C 52 (58) : 43 Mad 529 : 46 

(PC), Secretary of StaU for India v. Maharajah of Bobbili. ^ 

(’28) 15 AIR 1928'^Lah 85^(38) : 9 Lah 260: 104 Ind Cos 661 (DB), Rajmal v. 

Harnam Si^vgh. (AIR 1919 P C 52, followed.) ^ 

5. (’38) 20 AIR 1988 Bom 61 (67. 58) : 67 Bom 346 : 142 Ind Cas 370 (DB), 

0//icial Assignee of Bon\hay v. Chimniram. 

(’82) 19 AIR 1982 All 817 (618) : 55 All 24 : 140 Ind Cos 631 (FB), Bhola Umar 

('28) 16 AIR 1928 Lah 85 (88) : 9 Iiah 260 : 104 Ind Cas 661 (DB), Rajrnal v. 

C^l)* 18 ”aS"i 981 Itah 706 (707) : 14 Lah 203 : 134 Ind Cas 788 (DB), Sahib 

Sinah v. Data Ram. ^ ^ _ 

(’81) 18 AIR 1981 Mad 829 (680) : 64 Mad 845 : 133 Ind Cas 779 (DB), Kannam- 

' mai V. Kanakkasabai Mudaliar. , ^ 

(’26) 18 AIR 1926 Mad 881 (882) : 92 Ind Cas 1063, Kesavalu Naxcken v. Cor- 

wnation of Madrcu, . 

(’74) 22 Suth W R Cr 20 (21) : 18 Beng L R 474 (DB), Queen v. Jackson. 

(1864) 2 Mad H C R 822 (824) (DB), Chinna Ayyan v. Md. Fakruddtn. 

« (’90) 12 All 409 (418) : 1890 All W N 145 (PB), Shankar Sahai v. Din Diyal. 


2.Llm.8. 
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21 James l, c. 16 and 4 Anne, c. IG,^ while the Provincial Courts in each 
presidency whicli were established by the East India Company were 
governed by certain Regulations^ and Acts* particularly applicable 
to them. The non-regulation provinces were governed by Codes of 
their owji and sometimes by certain Circular Orders of the Judicial 
Commissioner.'^ 

The Regulations and Acts applicable to the mofussil Courts of each 
of the presidencies differed from each other and from the English law 
of limitation applicable to the Supreme Courts, with the result that 
there was a good deal of uncertainty and confusion in applying the 
laws. 

In order to avoid this uncertainty and anomaly, a draft Act of 
Limitation applicable to the whole of India was prepared in 1841 
which was later on substituted by another draft in 1842 which again 
was finally succeeded by Act XIV of 1859. This Act, however, provided 
for the limitation of suits only, though the previous drafts had 
also included provisions as to acquisition and extinction of rights- 
by 'prescription. The rules of prescription which had been in force 
before were left untouched. 

The Act of 1859 was repealed in the year 1871 and a new Limitation 
Act (Act IX of 1871) was passed providing for the limitation of suits^ 
appeals and certain applications to Courts and also providing for the 
acquisition of easements and the extinguishmeyit of rights to land 
and hereditary office at the determination of a specified period. The- 
Act, thus, dealt with both limitation and prescription. It was drafted 
in the form in which we find it at present, that is to say with sections 
and a schedule containing a tricolumnar tabular statement of different 
sorts of suits, appeals, and applications, the periods of limitation 
applicable to them and the time from which such periods begin to run. 

The Act of 1871 again was repealed by Act XV of 1877. This Act 
provided for the extinguishment of rights not only to land and here¬ 
ditary office but also to any property including moveable property. 

It also defined “easement'* as including profits a prendre. After a 

Note 2 

1. (1849) 5 Moor Ind App 43 (64): 7 Moor P C 85 : 14 Jurist 253 : 1 Sar 394 (PC),. 
The East India Company v. Oditchurn Paul. 

(1852) 5 Moor Ind App 234 (248, 249) : 8 Moor P C 4 : 1 Sar 423 (PC), Her High¬ 
ness Ituckmaboyee v. Lulloobhoy Mottichund. 

2. Bengal : Beg. Ill, 1793; Reg. VII, 1795 extending Reg. Ill, 1793 to Benares 
and certain Provinces therein ; Reg. II, 1803 extending Reg. Ill, 1793 to Ceded ' 
Provinces; Reg. 11, 1805; Reg. VIII, 1831. 

Madras : Reg. II, 1802. 

Bombay : Reg. I, 1800; Reg, V, 1827. 

{See (’40) 27 AIR 1940 All 29 (31): I L R (1939) All 990 : 187 Ind Cas 485 (DB)^ 
Asharfilal v. Zamir Fatima Bi Bi. (Bengal Regulation III of 1793, S. 14.) 

(’29) 16 AIR 1929 Cal 149 (153) : 118 Ind Cas 566 (DB), Khantamoyee Debi v. 
Hridayananda Bhattacharjee. (Suits instituted before January 1862 were 
governed by Reg. Ill of 1793 and Reg. II of 1805.)] 

3. Act I of 1845 ; Act XIII of 1848 ; Act XI of 1859. 

4. (1864) 10 Moor Ind App 114 (120); 2So.i-87 (PC), Saligramv. Mirza Azim AH Beg. 

(’66) 6 Suth W R P C 18 (18) : 10 Moor Ind App 362 ; 1 Sutber 612 : 1 Sar I6a 
(PC), Shah Muhkam v. Narvab lyntiazood Bowlah, 
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number of amendments in various years,® Act xv of 1877 was finally 
replaced by the present Act, ix of 1908, repeating in substance the 
provisions of that Act, the alterations being confined to matters of detail. 
The Act of 1908 has subsequently been amended on several occasions.® 

3. Act deals with limitation and prescription. — As has 
been seen in Note 2, this Act deals with the law of prescription as well 
as with the law of limitation. A law of prescription prescribes the 
period at the expiry of which not only the judicial remedy is barred 
but a substantive right is acqtUred or extinguished. A prescription 
by which a right is acquired, such as that referred to in section 26, 
is called an acquisitive prescription. A prescription by which a right 
is extinguished, such as that dealt with by section 28, is called an 
extinctive prescrii^tion. The distinction between the two is, however, 
not of much practical importance. For, the extinction of the right of 
one party is often the mode of acquiring it by another; the right 
extinguished is virtually transferred to the person who claims it by 
prescrii)tion. 

“Prescription” implies that the thing proscribed is the property 
of another and that it is enjoyed adversely to that other. In this 
respect it must be distinguished from acquisition by mere occupation 
as in the case of res nullius. The acquisition in such cases does not 
depend upon occupation for any particular length of time. 

The law of limitation is, historically, of a later growth than the 
law of prescription. It is the procedural equivalent of the prescrip¬ 
tion of rights and is, in fact, a kind of imperfect prescription in that 
it destroys, not the princijjal substantive right itself, but the accessory 
right of action only. In other words, a law of limitation limits the 


5. Act XVII of 1877 ; Act XII of 1879 ; Act VIII of 1880 ; Act V of 1881 ; Act V 
of 1882 : Act IX of 1887 ; Act VII of 1888 ; Act VIII of 1891 ; Act XII of 1891 ; 
Act VI of 1892 ; Act X of 1899 ; Act VI of 1900 ; Act XI of 1900; Act IV of 1906 ; 
Act III of 1907. 

6. Act XVII of 1914. (Passed on 16-9-1914). Repealing S. 32 and the Sch. III. 

Act XVIII of 1919. (Passed on 17-9-1919). Amending Column III of Art. 158. 

Act XXVI of 1920. (Came into force on 1-1-1921). Amending Arts. 176, 178andl79. 
Act X of 1922. (Came into force on 6-3-1922). Amending S. 5 and S. 29. 

Act XI of 1923. (Came into force on 6-3-1923). Amending certain articles in Sch. I. 

Also substituting another section for S. 2 of the Act XXVI of 1920. 

Act XII of 1923. (Came into force on 16-3-1923). Adding Art. 150A. 

Act XXX of 1925. (Came into force on 1-4-1926). Amending Arts. 5 and 159. 

Act I of 1927. (Came into force on 1-1-1928). Amending Ss. 20 and 21 of the Act 
and Arts. 132 and 166. 

Act IX of 1927. (Came into force on 1-1-1928). Amending Art. 182. 

Act X of 1927. (Came into force on 4-4-1927). Amending Art. 162. 

Act I of 1929. (Came into force on 1-1-1929). Adding an Explanation to S. 10 j 
Repealing Art. 133; Amending Art. 134 and introducing new Arts. 48A, 48B, 
134A. 134B and 134C. 

Act XXI of 1929. (Came into force on 1-4-1930). Amending Art. 132. 

Act VIII of 1930. (Came into force on 16-3-1930). Repealing Ss. 30 and 31 and 
Sob. II and amending Arts. 43, 151. 

Act VIII of 1935. (Passed on 28-9-1985). Amending Art. 162. 

Act XIV of 1937. (Passed on 13-3-1937). Amending Art. 149. 

Act XX of 1937. Repealing Art. 4. o 

Ooy6rntn6nt o£ Indift (Adftptfttion of iDdiftn 1ft wb) Ordori 1037. Arn8ndin(^ S. 13 

8. 26 and Arts. 149, 151, 162. 

For further enactments see Chronological Table of Enactments. 
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time after which a suit or other proceeding cannot be maintained in a 
Court of justice; it docs not atTect the substantive rights of the parties 
which remain and continue to be available in other ways. Thus, where 
A owes B a certain sum of money, but B fails to institute a suit within 
the specified period, his judicial remedy by way of suit is barred, but 
the right to the amount remains and if A happens to pay B subse¬ 
quently, the pa>’ment cannot be recalled on the ground of want of 
consideration. See Note 1C. 

4. Reason and object of the law of limitation and pres¬ 
cription.— The doctrine of limitation and prescription is based upon 
two broad considerations. The first is tliat there is a presumption 
that a right not exercised for a long time is non-existent. Thus, where 
a person has not been in possession of a particular property for a long 
time, the presumi^tion is that he is not the owner thereof. The reason 
is that owners are usually ])03sessors and possessors are usually owners, 
liossossion thu.s being normally evidence of ownership. The longer the 
possession has continued the greater is its evidentiary value. The law, 
therefore, has deemed it expedient to confer upon such evidence of 
possession for a particular time, a conclusive force. “It (the law) has 
established,” observes Sir John Salmond in his work on Jurisprudence, 
“a conclusive presumption in favour of the rightfulness of long posses¬ 
sion and against the validity of claims which are vitiated by long 
want of possession. Lapse of time is thus recognized as creative and 
destructive of rights, instead of merely as evidence for and against 

their existence.The conclusive presumption on which 

prescription is thus founded falls, like all other conclusive presumi^- 
tions, more or less wide of the truth. Yet, in the long run, if used 
with due safeguards, it is the instrument of justice. It is not true, as 
a matter of fact, that a claim unenforced for a long time is always 
unfounded, but it may be wise for the law to act as if it were true. 
For, the effect of thus exaggerating the evidentiary value of lapse of 
time is to prevent the persons concerned from permitting such delays 
as would render their claims in reality doubtful. In order to avoid 
the difficulty and error that necessarily result from lapse of time, the 
presumption of the coincidence of fact and right is rightly accepted 
as final after a certain number of years. Whoever wishes to dispute 
this presumption must do so, within that period; otherwise his rights, 
if any, will be forfeited as a penalty for his neglect. Vigilantihus 
non dormientibus jura subveniunt — Laws come to the assistance of 
the vigilant, not of the sleepy.” ^ 

Note 4 

1. Salmond’s Jurisprudence, 8th Edition, pages 468, 469. 

(’04) 27 Mad 143 (150) : 31 Ind App 17 : 6 Bom L R 241 : 14 Mad L Jour 1 : 

8 Cal W N 162 : 8 Sar 617 (P C), Bangayya v. Bobba Sriramulu. 

(’66) 6 Suth W R P C 24 (25, 27) : 3 Moor Ind App 1 (P C), Sheikh Imdad AH v. 
Mt. Kootby Begam. 

(’29) 16 AIR 1929 Nag 74 (75) : 117 Ind Cas 282, ATajuf?* v. Bhtitvanoo. (Statutes 
of limitation are intended to check dilatoriness.) 

[See also (’18) 5 AIR 1918 Mad 1187 (1192) : 40 Mad 989 : 37 Ind 741 (FB), 
Aiyasamier v. Venkatachela. (The essence of the law of limitation is to provide 
against dilatoriness and negligence in the enforcement of a man’s right.)] 
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The other consideration on which the doctrine of limitation and 
prescription may be said to be based is that it is necessary that title 
to property and matters of right in general should not be in a state of 
constant uncertainty, doubt and suspense. This is in accordance with 
the maxim Interest reipuhlicce nt sit finis litium — The interests of 
the State require that there should be an end to litigation.- Statutes 
of limitation and prescription are thus statutes of peace and vepose.^ 
“A statute of limitation,” observed Story, J., in Bell v. Morrisonf 
“instead of being viewed in an unfavourable light as an unjust and 
discreditable defence, should have received such support from Courts 
of justice, as would have made it, what it was intended emphatically 
to be, a statute of repose.” In his Conflict of Laws, the same learned 
Judge observed as follows : 

“Laws, thus limitating suits, arc founded in the noblest policy. They are 
statutes of repose, to quiet titles, to suppress frauds, and to supply the deficiency 
of proofs arising from the ambiguity and obscurity or the antiquity of transac¬ 
tions. They proceed upon the presumption that claims are extinguished, or ought 
to be held extinguished, whenever they are not litigated in the proper forum 
within the prescribed period. They take away all solid grounds of complaint, 
because they rest on the negligence or neglect of the parly himself. They quicken 
diligence by making it, in some measure, equivalent to right. They discourage 
litigation by bringing in one common receptacle all the accumulations of pa^t 
times which are unexplained, and have now, from lapse of time, become inappli¬ 
cable. It has been said by John Voet with singular felicity that controversies are 
limited to a fixed period of time lest they should be immortal while men are 
mortal_ Ne auiem lites imviortales easent, dum litigantes mortales sunt." ^ 


5. Doctrine of limitation distinguished from the doctrine 
of laches. — The doctrine of laches is an application of the maxim 
of equity “Delay defeats equities.” In the case of equitable reliefs, 
Courts of Equity in England refused to grant such reliefs to an 
applicant who had wilfully slept over his rights. This principle is 
applicable in this country also in so far as discretionary orders of 
the Court are claimed, such as specific performance, permanent or 
temporary injunction, api>ointment of receiver. In such cases Courts 
can still refuse relief where the delay on the applicant’s part has 
prejudiced the defendant even though the applicant might have come 
to Court within the period prescribed by the Limitation Act.^_ 


2. (’62) 6 Moor Ind App 2S4 (251): 8 Moor 1* C 4 : 1 Sar 423 (l> C), Her Highness 

RucJdnabouee v. T^ulloobJioy Ulotlichund. 

(’ll) 11 Ind Ca» 164 (166) (Cal) (D B), Tara Nath y. Ishirar Chandra Das. 

I’Sli 6 Bom 68 (72) (D B), Chhaganlal v. Dapubhai. „ /i-v i>\ 

3. (’14) 1 AIB 1914 Mad 626 (628. 529) : 18 Ind Cas 586 yV ^LM)Laid^ 

Baviana Reddy v. Ddbn Reddy. (Befernng to observations of Loid Hi. Leona ds, 

Lord Kenyon, Lord Coke and Lord Blackburn, and citing . 

TRaa A A.n 47fif481) • 1886 All W N 233 (DB), Mnnghji Tjnl w Knudhai 
4^.®? PetS« (U S ) B^leo ('86) 8 All 475 (482) : 1886 All W N 238 (D B). 

5f^Ci(e!!“i^‘(’8'6) sTn 4“6t488): 1886 All W N 233 (D B). Manghu v. Kandhai. 

Note 5 

1 r76) 1 All 82 (86, 87) (DB), V. Imam-Md-din. 

[See also (’03) 27 Bom 616 (532): 5 Bom L B 274 (DB). Fatesinjjjx v. Damanji. 
m) 28 AIR 1936 Bom 428 (428) : 167 Ind Cas 629, Ktssondas Premchand y, 
JWatlal Pratapshi d Co, (Delay in seeking an equitable remedy is tecbni^lly 
called laches and will disentitle the claimant to come in and establish his claim 
even though the claim is not disputed.)! 
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But the basis of the doctrine of limitation and prescription is not 
the same as that of the doctrine of laches. As has been seen in Note 4 , 
the former is based upon public policy and utility rather than upon 
equity alone, -while the latter is based upon equity. Laches, like limi¬ 
tation, no doubt, deprives the plaintiff of his remedy but it depends 
upon general principles -while limitation depends upon express la-^'. 
Again, laches may be adapted to the facts of a particular case but 
limitation is a matter of inflexible law'. A positive rule of limitation 
cannot depend upon whether there is laches or not,^ and, except in 
the case of discretionary orders, the defence of laches or acquiescence 
cannot prevail when a statutory period of limitation is prescribed for 
an action.^ In other w'ords, in cases where the Court is hound to grant 
a relief if the plaintiff proves his case, there is no question of laches 
affecting the plaintiff’s rights, provided the suit is instituted w'ithin 
the time limited by law.'* ^ , 

6 . Doctrine of limitation distinguished from the doctrine 
of acquiescence, — If a party having a right stands by and sees 
another acting in a manner inconsistent with that right and makes 


2. (’14) 1 AIR 1914 Mad 526 (529): 37 Mad 186: 18 Ind Cas 586, Ramana Reddy 
V. Bahu Reddy. 

(’18) 5 AIR 1918 Low Bur 131 (133, 134) : 41 lud Cas 722, Appan Charan v. 
Kyause Ma. 

3. (’40) 27 AIR 1940 Mad 281 (284) : 189 lud Cas 185, Krhhnamachari 
Chengalraya Naidu. (Objection as to laches or delay cannot be allowed to prevail 
where legal and not equitable relief is sought and the only question is whether a 
right is barred by the statute of limitation.) 

(’29) 16 AIR 1929 Lah 679 (680) : 117 Ind Cas 225 (DB), Allah Diita v. Jamiia 
Das. (Mere delay short of the prescribed period in suing for specific perform¬ 
ance is no bar to plaintiff’s right unless there is waiver or acquiescence.) 

(’23) 10 AIR 1923 Sind 50 (52): 16 Sind L R 278 : 77 Ind Cas 897 (DB), Begraj 
V. Alisher. (Specific performance — Delay short of the prescribed period of limi¬ 
tation docs not operate as a bar to relief unless defendant is prejudiced. ) 

(’98) 21 Mad 42 (44) (DB), Athikarath Nanu Menon v. Erathanikat Kovni Nair. 
(Mere lapse of time short of the prescribed period is not per se good ground for 
refusing the relief.) 

(’75) 23 Suth W R 99 (101) : 14 Bcng L R 386 : 2 Ind App 48 : 3 Sar 419 : 3 
Suther 61 (PC), Juggurnath Sahoo y.Syiid Shah Mahojjied Bosscin. (The period 
of limitation prescribed for a suit cannot be diminished on the ground of laches 
of a party.) 

(’15) 2 AIR 1915 Cal 13 (15) : 41 Cal 771: 26 Ind Cas 284 (DB), Osmond Bceby v. 
Chandra. (Laches.) 

(’74) 22 Suth WR 267 (267) (DB), Taruk Chunder Bhuttacharjee v. Huro Sunkur 
Sandyal. (Acquiescence.) 

(’30) 17 AIR 1930 Mad 364 (369) : 122 Ind Cas 37 (DB), Ramasxvami Chetty v. 
Palaniappa Chettiar. 

(1864) 2 Mad H C R 114 (IIG) (DB), Rama Raxi v. Raja Rau. 

(’26) 13 AIR 1926 Nag 416 (422, 423) : 95 Ind Cas 636, Murarilal v. Balkishan. 
(1864) 2 Mad H C R 270 (273) (DB), PcddaimUhulaty v. Timma Reddy. 

(’89) 3 C P L R 162 (163, 164), Ehetsing v. ML Radha. 

[See also (’33) 20 AIR 1933 Lah 18 (21) : 150 Ind Cas 674, Secretary of State r. 
Bahcant Singh. 

(1865) 3 Suth W R P C 31 (32) : 8 Moor lud App 225 : 1 Suther 405 : 1 Sar 749 
(PC), Government of Bengal \. Mt. Shuruffutoonnissa. 

(’10) 7 Ind Cas 568 (570) (Lah) (DB), Barkhurdar v. Munawar Din, (Suit for 
specific performance of contract of sale—Suit dismissed as the circumstances of 
the case were such that the Court did not feel justified in exercising in favour of 
the plaintiff its discretionary power of decreeing specific performance of the con¬ 
tract in question.)] 

4. (’75) 1 All 82 (86) (DB), Uda Begum v. Iviam-ud-din. 
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no objection while the act is in progress, he cannot afterwards com¬ 
plain. This is the proper sense of the word acquiescence} Acquiescence 
may be direct or indirect. Direct acquiescence is where the act 
complained of is done with the express approbation of another. 
Indirect acquiescence is where a person having a right to set aside a 
transaction stands by and is quiescent under circumstances from which 
assent may be reasonably inferred.^ In either case assent, express or 
implied, underlies the doctrine of acquiescence. It is thus an instance 
of the law of estoppel by conduct. It differs from laches in that firstly 
the latter is merely passive without any implication of assent, and 
secondly the latter like limitation affects the party’s remedy while 
acquiescence like prescription practically destroys the party’s right. It 
differs from limitation in that acquiescence like laches depends upon 
general principles and is a conclusion drawn from the facts of each 
particular case while limitation like prescription is a matter of express 
and inflexible rules of law and applies independently of the existence 
of laches or acquiescence. Acquiescence and laches again may be 
pleaded either against the plaintiff or the defendant, while limitation 
can be ifleaded generally, against the plaintiff only.^ 


6a. Reference to English Law. — Where the law is codified 
the Courts must construe the Code according to the wording thereof. It 
is not open to them to ignore the enacted law and apply a rule or 
X)rinciple derived from the English law.^ 

The proper meaning, therefore, of a positive enactment of the 
Indian Legislature must be ascertained from the language of that 
statute uninfluenced by the English law on which it may be founded,^ 
or by decisions of Courts in England which are based ui^on statutes 
altogether different in language^ and upon a different system of the 
law.* The policy of the law of limitation in England is different from 

Note 6 

1. (1878) L R 8 Ch Div 286 (314) : 47 L .7 Ch 381 : 38 L T 370 : 3 Asp M C 384, 
De Bussche v. Alt. 

(1846) 2 Ph 117 (123) ; 10 Jur 956, Duke of Leeds v. Earl of Amherst. 

2. (1878) 8 Ch Div 286 (314) : 47 L J Ch 381 : 38 L T 370, De Bussche v. xilt. 

3. U. N. Mitra’s Limitation, 6th Edn., p. 68. 

Note 6a 


26Cii L .Jour 431 


33 Cri L Jour 236 
7 Pat 221 (PC), M(. 


1. (’26) 12 AIR 1925 PCI (8) ; 52 Ind App 40 : 52 Cal 197 
85 Ind Cas 47 (P C), Darindra Kumar Ghosh v. Emperor. 

(’32) 19 AIR 1932 All 18 (22) : 53 All 642 : 136 Ind Cas 91 
(DB), Emperor v. Joii Brasad Gupta. 

2. (’28) 16 AIR 1928 PC2 (4) : 107 I.C. 14 : 55 Ind App 18 
Eamanandi Kuar v. Mt. Kalavathi Kuer. (Especially so in testamentary cases.) 
iSee (1861) 6 Moo Ind App 234 (250) : 8 Moo P C 4 : 1 Sar 423 (P C). Her 

Highness RucJcmaboyee v. Lulloobhoy I^fottichund. (Beforeenactinent of Indian 
Btatutes of limitation, the English statute was held to be applicable.)] 

3. (’33) 20 AIR 1933 Cal 326 (327) : 60 Cal 87 : 143 Ind C^ 31.5 (DB), Umesh 
Chandra v. Hemanga Chandra. (Sections 19 and 20 of Indian Limitation Act.) 

(’29) 16 AIR 1929 Sind 140 (143, 144) : 116 Ind Cos 581, Nenomal Jiamal v. 
Chandumal Assanmal. (There is no warrant for importing into Limitation Act 
provisionB of special English statute of limitation such os Ss. 3 and 4, Real 
Property Limitation Act, 1833.) 

4. (’82) 19 AIR 1932 Mad 616 (518) : 138 Ind Cas 632 : 65 Mad 758 (DB), MtUhu 
ChetUar v. Mulhuswami Aiyangar. (Except for discovery of general principles 
English decisions cannot be appii^ to Indian coses.) 
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that adopted in s. 3, Indian Limitation Act. Thus, in Kngland the law 
of limitation comes under the category of those rules, whether created 
hy statutes or hy the Common Law, which exist for the benefit of the 
parties and wliich, like the plea of minority, may be waived by the 
persons entitled to the benefit thereof. Btit according to the Indian Act 
the rule of limitation cannot be waived.^ Again, the law of limitation 
in Lngland i.s variable. A distinction in its operation is recognized 
between tlie Equity side and at Common Law. The question varies also 
with the nature of i>roperty. Laches or acquiescence forms sufficient 
bar to actions in proper cases. In India, however, the law of limitation 
is definite and inflexible and mere laches is no bar.*^ It therefore 
foliow.s that rules and princiides derived from the Englisli law are not 
to bo generally applied in interpreting the Indian Limitation Act. 


6 b. Interpretation of statutes of limitation. — Statutes of 


limitation, like all others, ought to receive such a construction as the 
language in its plain meaning imports. Equitable considerations are 


out of place in construing the provisions of a statute of limitation and 
the strict grammatical meaning of the words is the only safe guide.* 
For a fuller discussion of the principles with reference to which the 
Limitation Act should be construed and applied, see Notes under S. 0. 
For a discussion of the general i>rinciples of inteiq^retation of statutes, 
see the Authors’ Commentary on the Civil Procedure Code, Notes 
under Preamble. 


7. Acts in pari materia.—Actsf?i yari materia may be treated 
as forming one Code and read together, but when the Acts are not in 
pari materia the construction put upon the one cannot be relied upon 
as a guide to the construction of the other.* The Civil Procedure Code 


5. (’86) 8 All 475 (484) ; 1886 All W N 233 (DB), Mancjlm Lai v. Kaiidhai Lai. 

6. (1864-65) *2 Mud H C R 270 (272,273) (DB), Pcddamulhulatyv. Thimma Leddy. 
(’79) 4 Cal L R 577 (580) (DB), Sheikh Allij Hossain v. Sheikh Miizkuy Hossain. 

Note 6b 

1. (’41) 28 AIR 1941 P C 6 (9) :67 Ind App 416 : 193 Ind Cas 225 (P C), General 
A. F. and L. Assurance Corporation Ltd. v. Janmaho7ned. 

(’32) 19 AIR 1932 P C 165 (167) : 60 Cal 1 : 59 lud App 283 ; 137 Ind Cas 529 
(P C), Nagendra Nath v, Sureshchandra Dey, 

(’09) 4 Ind Cas 449 (451): 36 Cal 1003 : 36 Ind App 148 (P C), Abhiram Goswami 
V. Shyama Charan Nandi. 

(’41) 28 AIR 1941 Mad 449 (460) (F B), Venkateswara Saruta v. Venkatesa 
Ayyar. (Krishnaswaini Iyengar, J., however, pointed out that the words of a 
statute if sufficiently flexible, must be construed in a sense which though less 
correct grammatically, is more in harmony with the intention of the Legislature. 
His Lordship held that for this purpose it was permissible to take into considera¬ 
tion the circumstances in which an enactment came to be passed.) 

See also Note 10. 

Note 7 

1. (’15) 2 AIR 1915 Mad 889 (891) : 38 Mad 275 : 21 Ind Cas 65 (D B), Vairavan 
Ghetliar v. Avicha Chettiar. (The Contract Act and the Limitation Act are not 
in pari jnaieria.) 

(’86) 9 Mad 134 (135) (D B), In re Kota. (Court-fees Act and Limitation Act not 
in pari 7nateria.) 

(’80) 4 Bom 515 (526) (F B), Dayachand v. i/ewt Chand, (Do.) 

(’99) 22 Mad 494 (502) : 9 Mad L Jour 37 (D B), .dssau v. Fathiima. (Do.) 
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and the Indian Limitation Act are the two great procedural Codes in 
India and being in pari inateria are, generally speaking, to be taken 
as forming one system, interpreting and enforcing each other." Where, 
however, the definition of a word in the Limitation Act is by law 
governed by the General Clauses Act, it is not competent to import a 
meaning of the same word from otlier statutes like the Civil Procedure 
Code.^ 

8, Technical terms. — There is a distinction between the 
interpretation to be put on popular language and the interpretation to 
be put on technical expressions used in legislative enactments. Words 
not used in technical sense must receive their popular and ordinary 
meaning.^ In the latter case, the expressions being terms of art must 
be construed in the light of the meaning given to them in cognate or 
contemporary enactments. The words “a suit to obtain a declaration” 
in Art. 118 of the Limitation Act of 1877, for instance, relate to S. 42 of 
the Specific Relief Act enacted previously in the same year as the 
Limitation Act, and have to be construed in the same way as they 
have been in cases under the latter Act.^ Similarly, the word “person” 
in Art. 165 of the Limitation Act, 1008 , should be construed to include 
only such persons as are covered by O. 2 i, Rr. 100 and 101 of the Code 
of Civil Procedure, 1908, to which the Article impliedly and by context 
I’efers.^ So also it was held, before the passing of the General Clauses 


[See however (’10) 8 Ind Cas 512 (515, 516) (Mad) (F B), liangiah Chetty v. 
Subramania Chetiy. (The words “to enforce the right to share in any property 
on the ground that it is joint family property” in S. 7, clause (iv) (b) of the 
Court-fees Act construed in the same sense ns used in Art. 127, Limitation Act.)) 


2. (’39) 26 AIR 1939 All 403 (405, 412) : ILR (1939) All 647 : 183 Ind Civs 242 
(F B), Durag Pal Singh v. Pancham Singh. (The provisions of the Civil 
Procedure Code are subject to the provisions of the Limitation Act.) 

(’26) 13 AIR 1926 Mad 159 (169) : 91 Ind Cas 302, Kainan Mada v. Mnlli. 
(S^tion 3 of the Limitation Act to be read along with O. 33, R. 8, Civil P. C.) 

(’26) 12 AIR 1925 Pat 1 (8) : 3 Pat 371 : 78 Ind Cas 200 (F B), Bahnukand 

Marwari v. Basanta Kumari. (Per Das, J-Overruled in AIR 1934 Pat 246 

(F B) on another point.) 

(’31) 18 AIR 1931 Pat 241 (246) : 133 Ind Cas 337 : 10 Pat 670 (F B), Tribini 
Prasad Singh v. Ramasray Prasad. (Per Jwala Prasad, J.) 
iSec also (’82) 5 Mad 141 (143, 144) (D B), Kunhi v. Seshagiri."] 

[See however (’24) 11 AIR 1924 Rang 145 (147) : 1 Rang 694 : 79 Ind Cas 755 
(D B), K. E. A. K. Ahmad Sahib v. M. K. Pahir Mohammad Rotclhcr. (“Cause 
of action” in Civil Procedure Code should not be construed ns in the Limitation 


Act, or English law.)] 

3. (’16) 2 AIR 1915 Nag 69 (69) : 11 Nag L R 18 : 27 Ind Cas 9:«. Murhdhar 
Multt, (‘Moveable property’ in Article 29 not lo be defined as in the Civil Procedure 

Code.) 


1. See (’86) 12 Cal 559 (563) (D B). GolncJc Chandra v. Haraprxah Debi. 

(’72)9 Bom H O B 99 (112) (FB). Balvantrao v. Purshotam. (Ihc term ini- 

movable property* is not a term of art of the English law and as such should 
receive the construction which that term ordinarily bears in common parlance.) 

2. (’24) 11 AIR 1924 P C 187 (142) : 48 Bom 411 : 51 Ind App 220 : 79 Ind Cas 

97 HPO),Kalyandappav.Chanba 8 api}a. , 

[SeoVn) 2 Cal 336 (^39) (F B), Dhonessur Kooer v. Roy Good^. (Word suit 

as used in Limitetion Act, 1871, does not include ‘application’.)] 

3 (’16) 8 AIR 1916 All 104 (105, 106) : 84 Ind Cas 231 : 38 All 339 (D B), Abdul 
Karim v. ML laamunnisea Bibi. (It does not include a judgment^ebtor who is 
excluded from the scope of O. 21, Rr. 100 and 101. See also Art. 165 Note 3.) 
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Act, that the term “immoveable proiierty” might be considered to bear 
the meaning which could be gathered from the Hindu law in the case 
of the Hindus,'* more especially if the meaning can only be determined 
by reference to Hindu law and usage/ When words have been used 
in an Act in a technical sense, and they have been judicially construed 
to liiive a certain meaning prior to the statute and have been adopted 
by the Legislature in that sense, the rule of construction of statutes 
will require that those words should be construed in that sense, 
aUhough the sense may vary from tlie literal meaning of those words.® 

9. Harmonious construction. — It is one of the primary 
rules of construction of statutes that the various statutory provisions 
should be read so as to harmonize and not so as to conflict with one 
another, unless it is manifest and apparent that there is conflict 
between them.^ Thus, where a later Act does not purport or affect 
to supersede an earlier Act, the two enactments must, if possible, be 
road togetlier so as to avoid conflict.^ The same rule would apply to 
different provisions of the same Act, e.g., the sections and the articles 
of the Limitation Act.® In construing the Limitation Act where there 
are a variety of articles dealing with a variety of particular cases, 
the Courts must try to so construe the articles as to make them 
harmonious and consistent with one another.'* 


10, Construction in favour of right to sue. — Where the 
language of a statute is clear, the Court is bound to give effect to its 
plain meaning uninfluenced by extraneous considerations but that 
where the language of the enactment is not itself precise or is 
ambiguous or of doubtful import, recourse may be had to extraneous 
considerations. No exception can he recognised to these rules of con¬ 
struction in the case of the Limitation Act.^ There is thus no room ■ 


4. (’81) 5 Bom 322 (328, 329, 336) (D B), The Collector o/Thanav. Krishjianath. 

5. (’74) 21 Suth W R 178 (181) : 1 Ind App 34 : 13 Beng L R 254 : 10 Bom 
H C R 281 : 3 Sai* 306 (P C), Maharanci Puttehsangji v. Descii KuUicinraiji 
Hekoomutraiji. {Suit to establish right to ‘toda giras hak’.) 

6. (’51) 5 Moo Ind App 234 (250) : 8 Moo P C 4 : 1 Sar 423 (P C), Her Highness 
Huckmaboyee v. Lulloobhoy Motlichund. 

Note 9 

1. (’93) 15 All 65 (69) : 1893 .\ll W N 29, Jainli Prasad v. Bachu Singh. 

2. (’13) 19 Ind Cas 387 (390) : 37 Bom 231 (DB), RangacJuirya Appacharya v. 
Dasacharya. (Section 1 of Bombay Regulation, Y of 1827 conferring rights by 
prescription and Limitation Act, XIV of 1859.) 

3. See (’85) 9 Bom 373 (400), The New Fleming, Sphmiujf and Weaving Co. 
Ltd. V. Kessowji Naik. (Section 10 and Article 98.) 

4. (’04) 31 Cal 681 (684) : 8 Cal W N 476 (F B), Sati Prasad Sen v. Jogesh 
Cha7idra Sen. (Articles 136, 137 and 138.) 

(’87) 11 Bom 133 (137, 138), Essoo BhayaJi\.Steam-Ship^'Savitri'\ (Articles36, 
48 and 49.) 

ISee (’81) 5 Bora 673 (677, 678) (F B), Bhikambhat v. Joseph Fernandez. (The 
general words ‘decree or order’ in Art. 167 of the Act of 1871 must be read as 
including only such decrees and orders as have not been already specially provided 
for in Art. 166.)] 

Note 10 

1. (’41) 28 AIR 1941 P C 6 (9) : 67 Ind App 416 : 193 Ind Cas 225 (P C), General 
A. F. and L. Assurance Corpti. Ltd. v. Jattinahonied. (Considerations of hard¬ 
ship should not be taken into account.) 
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for an equitable construction of the provisions of the Act, where the 
language of such provisions is plain and clear.^ But where the 


(’39) 26 AIR 1939 150 (154) : I L R (1939) Nag 185 : 182 Inti Cas 662 (DB), 

Balkrishyia v. Baijnaih. (However startling, fantastic or absurd it may appear 
to be, the Courts cannot refuse to give effect to the plain meaning of the words 
used by the Legislature.) 

(’73) 20 SuthWR 375 (376,377): 2 Suther 897 : 13 Beng L R 177 (PC), Lacluuee 
Buksh Roy v. Runjeetram Panday. 

<’09) 4 Ind’Cas 449 (451) : 36 Cal 1003 : 36 Ind App 148 (PC). Abhiram Cosicami 
Mohant v. Shyatna CJiaran Nandi. 

(’86) 8 All 475 (483, 484) : 1886 All W N 233 (DB), Manghu Lalw Kandhai Lai. 
(’28) 15 AIR 1928 Cal 646 (647) ; 56 Cal 61 : 117 Ind Cas 543 (S B). Hari Mohan 
Dalai V. Parameshwar Sahu. (Courts are not warranted in introducing savings 
or exceptions not found in statute.) 

{’02) 24 All 218 (220) : 1902 All W N 27, Durga Singh v. Bishcshny Dayal. 
(Order 7, R. 11, C. P. C., does not give power to extend prescribed i)eriod of 
limitation.) 

{’34) 21 AIR 1934 All 626 (633) : 57 All 26 : 150 Ind Cas 1096 (FB), Paramesh^ 
war Singh v. Sitladin Dube. (Interpretation following logically from language 
should not be rejected on the ground that it creates hardship.) 

(’33) 20 AIR 1933 Cal 124 (126, 127) : 60 Cal 571 : 143 Ind Cas 802 : 34 Cri L 
Jour 633 (DB), Nilrataii v. Eviyeror. (Another meaning not to be given on 
grounds of hardship.) 

(’19) 6 AIR 1919 Mad 972 (979, 981) : 40 Mad 1040 : 43 Ind Cas 31 (FB). Setti 
Kutti V. Kunhi Pathumina. (Case covered by article—It is not permissible to 
depart from article itself.) 

{’90) 12 All 129 (137) : 1890 All W N 39 (FB), Bal Karan Rai \. Gobind Nath 
Tewari. (Courts cannot read into Limitation Act an article w'bich is not there.) 
(1849) 6 Moo Ind App 43 (69) : 7 Moo P C 85 : 14 Jur 253 : 1 Sar 394 (PC). The 
East India Company v, Oditchurun Paul. (Hard cases should not make bad law.) 
ISee (’88)10A11587(595,596): 1888 All W N258 (D B), Ra7njiwan w. Chendmal. 
(In interpreting Acts of limitation Courts are not bound by rules in England.) 
(’90) 12 All 79 (90, 91) : 1890 All W N 25 (DB), Parbati v. Bhola. (Do.) 

{’91} 13 All 282 (287) : 1891 All W N88(FB), Am^neRaha^ny.Zia Ahmad. (Do.) 
(’88) 10 All 524 (529): 1888 All W N 218 (DB), Jag Lai v. Har Narain. (Do.) 
(’29) 16 AIR 1929 Nag 74 (75): 117 Ind Ca.s 282, Nandu v. Bhuwanoo. (Object 
being to check dilatoriness, Statute of Limitation should be strictly construed.) 
{’38) 25 AIR 1938 Bom 281 (282): I L R (1938) Bom 327 : 175 Ind Cas 528 (DB), 
Achut Dadaji v. Parashram Vasudev. (Act must be construed strictly.) 

{’36) 23 AIR 1936 Bom 322 (326) : 60 Bom 848 : 165 Ind Cas 184, Kaihhusroo 
V. Oangadas. (The Statute of Limitation the object of which is to prevent stale 
demands must be construed strictly.)] 


2. (’33) 20 AIR 1933 Lah 615(618): 146I.C. 939, Basheshar Das v. DetcanChand. 
(No extension of time on equitable considerations unless expressly provided by 

{’a4)^im Pun L R No. 133 at p. 472 ; 1904 Pun Re No. 79 (DB), Bhagtran Das 

('^*2)^19^ AIR 1932 P C 165 (167) : 137 Ind Cas 529 : 59 Ind App 283 : 60 Cal 1 
(P C), Nagendra Nath Dey v. Suresh Chandra Dey. (Meaning of word “uppeur’ 

in Art. 102.) , » . , ^ . /-.i ji 

(’88) 20 AIR 1933 Cal 422 (424) : 144 I. C. 150 (DB), Asludosh Choicdhury \. 

Kumud Kamini Dasi. , 

(’80) 17 AIR 1930 Pat 465 (472) : 9 Pat 885 : 127 Ind Cas 817 (D B), haiirangx 
Lai V. Ram Charan Das. (Idol or mutt cannot be brought under the .same cate¬ 
gory os a minor, lunatic or idiot.) . , ' , T. . 

(’29) 16 AIR 1929 All 677 (679) : 118 Ind Cas 670 (D B), Maqbnl Ahmad v. Pate. 

ahri Partab Narain Singh. (A I R 1921 Bom 379, not approved.) 

(’27) 14 AIR 1927 Cal 117 (122) : 101 Ind Cas 62 (D B), Panna Lai Chose v. The 
Adjai Coal Co. (Reversed in A 1 R 1930 P C 113 on another point.) 

{’19) 0 AIR 1919 Cal 1078 (1079) : 47 Ind Cas 122, Deutsch Asiatische Bank v. 

Biralal Burdhan d Sons. (Meaning of word ‘disability’ in 8. 9.) 

(1064-1866) 2 Mad H O R 268 (269) (D B) Kambinayani Javaji Subba Rajalu 
Nayani Varu v. Uddighri Venkataraya Chetty. 
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Preamble laiiguagG is not precise or is of doubtful import, the provision should 

Note 10 be construed equitably. In the case of the Limitation Act which takes 

away a rij^ht to sue, an equitable construction, where the language is 
not clear, would be to adopt a construction in favour of the right to 
proceed rather than one barring such right.'^ It is in this view that it 
is generally observed that the Limitation Act must be construed in 
JaLonr of the right to sue.^ 

[See C?:*) 21 Siith W R 318 (319, 320) ; 1 Ind App 1G7 : 13 Beng L II 292 : 3 
.Sav 363 (P C), Moharntnud v. CoUeefor of Bareilly. 

( 04) 31 Cal 519 (538) : 8 Cal W N 500 (D B), Adminhtrator General of Bengal 
V. Krishto Knmini Dasscc. (Per Hill, J.) 

('27) 14 AIR 1927 All 177 (179) ; 99 1. C. 280, All v. Jagmilan Bam. 

(Applicability of Art. 134.) 

(’35) 22 AIR 19.35 Lah 115 (118) (DB), Mt. Mnyadevi v. Diwan Chand. (Statute 
of Liniiiatioii nuist be construed with reasonable strictness.) 

(’87 11 Bom 524 (525, 526) (DB), Motichand v. Krishnarao. 

(’87 11 Bom 599 (601, 602) (D B), Sidlingapa v. Karibasappa. (Words are to be 
construed nho with reference to the general purpose of statute.) 

(’83) 9 Cal 711 (721) : 12 Cal L R 318 (F B), Mamtazul Hug v. Nirbhai Singh. 
(Per Garth, C. .1.)] 

[.SVc also (’81) 7 Cal 127 (132) ; 8 Cal L R 409 (D B), Gurcebtillah v. Mohan 
Lall (Per Princep, J.) 

(’34) 21 AIK 1934 All 661 (664, 665) : 57 All 108 : 151 Ind Cas 585 (F B), 
Jawaharlal v. Mathura Prasad. (Per Sulaiinan, C. J.)] 

3. (’39) 26 AIR 1939 Nag 150 (153) : ILR (1939) Nag 185 : 182 Ind Cas 662 (DB), 
BaUcrishna Baijnath. (Per Stone, C. J.) 

(’12) 16 Ind Cas 167 (169) : 40 Cal 239 (DB), Pochya Mitay \. Emperor. (In case 
of doubt uiKin a question of limitation benefit of longer period is to be given.) 

(’18) 5 AIR 1918 Mad 492 (493) : 41 Mad 18 : 41 Ind Cas 807 (DB), Venhanna v. 
Venhatahrishnnyya. 

(’30) 17 AIR 1930 Mad 991 (994) : 128 Ind Cas 807 ; 54 Mad 445 (DB), Seshayya 
Chetty V. Sabbadn. 

(’34) 21 AIR 1934 All 62G (639): 57 All 26 :150 Ind Cas 109G (FB), Paraineshicar 
Singh v. Sitladin Dube. 

(’01) 5 Cal W N 356 (359) (DB), Jogeshur Bhagal v. Ghanasham Dass. 

(’97) 24 Cal 382 (384) (DB), Latifiinnessa v. Dhan Kunvar. 

(’83) 7 Bom 542 (545) (DB), The Collector of Broach v. Rajaram Laldas. (1 Bom 
19 followed.) 

(’27) 14 AIR 1927 Nag 10 (11) : 98 Ind Cas 22 : 22 Nag L R 147, Secretary of 
State V. Bagmal Kisandayal. 

[See (’96) 20 Bom 408 (420) (FB), Dalto Dudheswar v. Vithn. 

(’17) 4 AIR 1917 Bom 210 (211) : 41 Ind Cas 238 : 41 Bom 625 (DB). Kurgodi- 
gouda lAngangoada v. Ningangauda Ningangauda. (Section 6 of Limitation 
Act is enabling section—Liberal construction in favour of persons under disabi¬ 
lity should be put.) 

(’05) 28 Mad 557 (559) (DB), Pnehiappa Achari v. Poojali Seenan. (The provi¬ 
sions of the Act should receive a fair and not too technical construction.) 

( 04) 1904 Pun L R No. 133 at pp. 472, 473:1904 Pun Re No. 79 (DB), Bhagwan 
Das V. Collector, Lahore. (The principle, that the Limitation Act being restrictive 
of the l^al rights should be construed in favour of the right to sue, should bo 
applied only where the language is doubtful or ambiguous.)] 

4. (’37) 24 AIR 1937 Nag 305 (308) : ILR (1937) Nag 440 : 173 Ind Cas 51 (DB), 
Vishivanath Singh v. Mahabir Prasad. (Limitation Act ought to be interpreted 
liberally in favour of decree-holder.) 

(’82) 6 Bom 719 (724) (FB), Lallubhai v. Naran. 

(’20) 7 AIR 1920 Lah 447 (448, 449) (DB), Anant Ram v. Inayat Ali Khan. (In 
case of doubt, a construction in favour of the right to proceed should be adopted.) 

(’76) 1 Bom 19 (22) (DB), Lakhmiram v. Chhotalal Vajeram. (9 

Bom H C R 99 relied on.) 

(’29) 16 AIR 1929 Lah 513 (514): 121 Ind Cas 379 (DB), Asa Ram v. Darba MaL 
(Unless article distinctly bar.s, construction must be in favour of continuation 
of suit.) 
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It is no pavt oC the duty of the Court to deprive a litigant of the 
benefit of any exem])tion under the Act or make the Limitation Act 
more stringent than it is“ by unduly restricting its language,^ or 
straining it beyond its natural meaning," or by importing words of 
limitation not found in the statute.® A construction having the effect 


(’85) 9 Bom 373 (402), The Neio FlemingSiniining andWcaving Comi)any, Ltd. 
V. Kessotoji Naik. 

(’86) 10 Bom 483 (487), Parell Spinning and Weaving Company Ltd. v. Manek 
Haji. (9 Bom H C R 99 followed.) 

('ll) 9 Ind Cas 300 (302) ; 1911 Pun Re No. 26 (FB). Sundnr v. Saligram. (1903 
Pun Re No. 56 followed.) 

(’79) 3 Cal L R 440 (442) (DB), In re Ramshankar Bhadoory. (9 Bom H C R 99, 
veiled on.) 

(’07) 31 Bom 162 (165):8 BomLR 892 (DB), Ramchandra v. Lakshman. (Execu¬ 
tion petition defective in minor details—Not barred by limitation on that ground.) 

(’31) 18 AIR 1931 Sind 146 (149): 25 Sind L R 230 :134 Ind Cas 369 (DB), Muni¬ 
cipality of Hyderabad v. Allahdino. 

ISee (’21) 8 AIR 1921 Cal 67 (71) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai 
V. Taruhala Das^i. (The Limitation Act being an Act of a restrictive character 
must be strictly construed.) 

(’18) 5 AIR 1918 Bom 73 (74) : 43 Bom 44 : 47 Ind Cas 726 (DB), Havgovind 
Fttlchandv. Naja Sura. (Limitation Act must be construed strictly and any 
provision in the nature of an exception should be liberally construed.) 

(’98) 25 Cal 496 (503) : 2 Cal W N 269 (FB), Purno Chunder GhoHe v. Snssoon.] 
[Sec also (’05) 29 Bom 480 (498) : 7 Bom L R 497, Balivant Ramchandra Nafu 
V. Secretary of State. (Pensions Act.)] 

5. (’78) 2 Bom 294 (298), Jamna Das v. Lalitaram. 


6. (’39) 26 AIR 1939 Nag 150 (153): I L R (1939) Nag 185: 182 Ind Cas 662 (DB), 
Balkrishna v. Baijnath. (The day on which cojiy is applied for should not be 
excluded in computing the ‘time requisite’ under S. 12 simply because that 
happens to be the day on which judgment was pronounced.) 

(’07) 29 All 264 (266) : 4 All L Jour 152 : 1907 All W N 67, Ram Kishen Sastri 
V. Kaahibai. (Meaning of words ‘time requisite for obtaining a copy’ in S. 12.) 
(’06) 33 Cal 1278 (1281) : 11 Cal W N 107, Domi Lai Sahu v. Roshan Dobey. 
'(There is nothing in S. 20 to indicate that new period is to oj^rate only against 

person making payment.) 

(’04) 27 Mad 343 (345) (DB), Batik of Madras v. Multan Chand Kanhyalal. 
'(“Other relief" in Art. 95 not to be restricted to relief on ground of fraud.) 

7 (’14) 1 AIR 1914 Cal 50 (51) : 41 Cal 52 : 21 Ind Cas 431 (DB), Rndra Narain 
Maity v. Natabai'jana. (The language of an article should not be extended by 
figures of speech and metaphors.) 

('811 7 Cal 333 (336) : 9 Cal L R 209, Roberts v. Harrison. (Handing in an award 
to proper officer by arbitrator lor filing is not ‘application’ within meaning of this 

<*^9) 3 Cal L R 440 (442) (DB), In re Ram Shankar Bhadoory. (Applicability of 

Article 172.) ^ , r> »» /o. . * t 

{See (’911 16 Bom 299 (305) (DB). Paraahram Jethmal v. Rakhma. (Statutes of 

limitation are not to be extended by construction to cases not clearly included 
within their terms.)] 

8 (1866) 28uthWR 263 (264) (DB), Syed Mahomed Afzul v. Kanhyalal. (Claim 
suit when claim petition has been rejected without enquiry—One year limitation 

does not apply.) 

(’211 8 AIR 1921 Cal 277 (278): 66 Ind Cas 923 (DB), Maharajah of Cooch-Behar 
'v 'uahendra Ranjan. (Order under 8. 41, Bengal Survey Act—Suit instituted 
more than throe years after—-It is not barred by Art. 46, Limitation Act.) 

(’08) 32 Bom 14 (22, 25) : 9 Bom L R 1138 (FB), Chunilal v. Dahyabhai. (No 

'ruleof High Court can add or modify conditions and limitations in Limitation Act.) 

(’82) 19 AIR 1932 Mad 19 (20) : 134 Ind Cas 59 : 64 Mad 852, Chinna Vcl Naick 
V. Venkatarama Naik. (Article 182—Step in aid.) 

[See (’01) 1901 Pun Re No. 18 : 1901 Pun L R No. 31, Imami v. Saddan. 
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of destroying a right before it has effectively arisen^ or of dating the 
cause of action before the remedy is available^^ should be avoided if 
possible. 

11. Sections and Articles_The sections in the body of the 

Limitation Act govern and control the application of the articles in 
tlic schedxUe except so far as the language of a particular article 
clearly precludes the application of any such section.^ 

■\Vhcn words are employed which are merely intended to be 
declaratory or enabling, a legislative mandate cannot be evolved from 
infcrcncefi based upon the use of such words without any express 
enacting terms, particularly where to do so would take the matter out 
of the scope and purview of the Act as set out in the Preamble.^ 
The words of the articles of the Act should be construed strictly,® In 
construing the words of a particular article, it is not always safe to 
rely on the moaning of similar language in all other articles.* 


(’36) 23 AIR 193G Mad Meghavaranam Naiduv. Mahomed Mohideen. 

(It is not I'i^ht to read into the Limitation Act words which are not there when 
the words which are there have themselves clear and unmistakable meaning.)] 

9. (’33) 20 AIR 1933 Bom 439 (441): 57 Bom 593 : 147 Ind Cas 919 (DB), Oanpat 
Bhujang v. Hanamgoiida Shidagouda. (Article 135 — Mortgagor must have 
actual possession or the right to possession before time can start against him.) 

(’19) 6 AIR 1919 Mad 972 (981, 984) : 40 Mad 1040 : 43 Ind Cas 31 (FB), Setti 
Kutli V. Kunhi Pathumma. (Article 134 does not apply where possession is not 
taken by transferee.) 

(’24) 11 AIR 1924 Cal 600 (609) ; 81 Ind Cas 874 (DB). Divijendra Narain v. 
Joges Chandra. (Statute of liqiitation does not attach to a claim till there is 
right of action for it.) 

[Sec (’69) 12 Suth W R 167 (169) (DB), KhurucJidharee Singh v. Beivatlall 
Singh. (Statute never begins to run until there has been cause of action.) 

(’17) 4 AIR 1917 Nag 187 (193) (DB), Baxiram v. Bhikaji. (Ignorance of facts 
giving right to sue—Limitation does not operate.) 

(’24) .11 AIR 1924 Nag 256 (257): 20NagLR 70:78I.C. 872, Ea 7 n Bux v. MoUi. 
(’16) 3 AIR 1916 Low Bur 79 (80); 32 I.C. 536, Ma Skive On v. MaittigKytoet.'\ 

10, (’35) 22 AIR 1935 Cal 333 (335) : 62 Cal 66 ; 158 I. C. 191 (DB), Jateetidra 
Chandra v. Bebatee Mohan Das. 

(’18) 5 AIR 1918 Mad 1187 (1192): 40 Mad 989 ; 37 Ind Cas 741 (FB), Aiyasamier 
y. Venkatachela Mudali. (Limitation does not run against party seeking to 
enforce his rights till he can avail himself of the remedy.) 

(’28) 15 AIR 1928 Cal 646 (648); 56 Cal 61; 117 I. C. 543 (SB), Sari Mohan Dalai 
V. Parameshwar Shau. (Interpretation of language of third colurnn of schedule.) 
(’20) 7 AIR 1920 Mad 1 (13) : 43 Mad 185 : 54 Ind Cas 66 (FB), Muihu Korakki 
Chetty V. Moha7nmad Madar A7ti7nal. (Do.) 

Note 11 

1. ('ll) 12 Ind Cas 695 (697) (Mad) (DB), Doraisaivmy Seru7nada7i v. AVndi- 
sawnii Saluva7i. (Per Abdur Rahim, J.) 

2. (’91) 13 All 126 (144) : 1891 All W N 18 (DB). Bindrt v. Kaunsiiin. (Per 
Mahmood, J.) 

3. (’22) 9 AIR 1922 Mad 150 (166): 45 Mad 648 : 71 Ind Cas 177 (FB), Yentkola 
V. Tenikola. (Per Devadoss, J.) 

4. (’34) 21 AIR 1934 All 661 (664, 665) : 57 All 108 : 151 Ind Cas 585 (FB), 
Jatvahar Dal v. Mathura Prasad. (In a sense Limitation Act is a purely arbi¬ 
trary enactment.) 

(’16) 3 AIR 1916 Cal 488 (495) : 43 Cal 903 : 36 Ind Cas 602 (FB). ChutterpiU 
Sxngh v. Sait Sii77iari Mai. (The scheme and scope of Arts. 182 and 183 are 
radically distinct and no useful purpose will be served by interpreting the one by 
reference to the other.) 
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12. Residuary Article, 

1 . A residuary article can be applied only if no other 

article is applicable to the case.^ 

2 . It must be construed ejusdeyn generis with the other 

articles providing for specific proceedings. 

13, Where more than one provision applicable.— In 
giving effect to a statute of limitation, if two articles are wide enoiTgh 
to include the same cause of action and neither of them can bo said to 
apply more specifically than the other, that which keeps alive, rather 
than that which bars the right to sue, should generally, apart from 
other equitable considerations, be preferred.^ It is also an established 
rule of construction that where there are two articles, the general article 
does not govern the case where there is a particular article covering it.^ 


Note 12 

1. (’33) 20 AIR 1933 Lah 61-5 (616) : 146 Ind Cas 939, Basheshar Da$ v. Ditoan, 
Ciiand. (Article 120 will not apply when Art. 109 applies.) 

(’24) 11 AIR 1924 Mad 137 (137): 77 Ind Cas 631:47 Mad 525 (DB), Paraviasiva 
V. Pulukaruppa Thevar. (Article 181.) 

(’99) 26 Cal 564 (567) : 3 Cal W N 464 (FB), Sharoop Das Mondal v. Joggessur 
Boy Chowdhury. (Article 120.) 

(’02) 25 Mad 507 (510): 12 Mad L Jour 119 (DB), Scsliorama Shettati v. Chickaya 
Hegade. (Article 144.) 

ISee (’03) 26 Mod 780 (789) : 13 Mad L Jour 412 (DB), Bungiah Goitndan <B Co. 
V. Nanjappa Bow. (Article 181 applies only where an execution application does 
not fall under Art. 182.)] 

See also Note 20 and Art. 181 Note 2. 

Note 13 

1. (’25) 12 AIR 1925 Pat 765 (768) : 4 Pat 448 : 93 Ind Cas 129 (DB), Tofa Dal 
Das V. Moinuddin Mirza. (Articles 62 and 92.) 

(’34) 21 AIR 1934 Bom 491 (495) : 154 Ind Cos 680, Kasturchand Okaji v. Ilari 
Oovind. (Articles 62, 113 or 120.) 

(’30) 17 AIR 1930 Nag 300 (303, 304): 27 Nag L R 152 ; 127 Ind Cos 889, Jairam 
V. Dhilaji. (Articles 148 and 144.) ' 

2. (’26) 13 AIR 1926 Pat 401 (403) : 5 Pat 759 :96 Ind Cas 529 (DB), Bameskwar 
Narain v. Mahabir Prasad. (Articles 95 and 12.) 

(’25) 12 AIR 1925 Mad 12-55 (12-56) : 48 Mad 925 : 91 Ind Cas 151 (DB), Bamiah 
d Co. V. Sadashiva Mudaliar. (Articles 96 and 62.) 

(’90) 1890 Pun Re No 112 (FB), Bam Saran Dass v. Mehtab. (Article 132 held to 
apply in preference to Art. 147.) 

(’15) 2 AIR 1915 Cal 681 (685) : 28 Ind Cas 463 : 42 Cal 85 (DB). Madras Steam 
Navigation Co. Ltd. v. Shalimar Works Ltd. (Articles 36, 49 or 29.) 

(’20) 7 AIR 1920 Cal 357 (3-59) : 57 Ind Cas 375 (FB), Norcndra Nath Koer 
Bhusan Chandra Pal. (Articles 29, 36 or 42.) 

(’81) 18 AIR 1931 Nag 47 (48) ; 130 Ind Cas 157, Krishtia v. Sitaram. 

(’27) 14 AIR 1927 Nag 402 (404) : 105 Ind Cas 431, Bam Bao v. Gulabrao. (Even 
where the particular article is in a spwial or local Act—Schedule II, Article 1, 
C. P. Tenancy Act and Art. 47, Limitation Act.) 

(’02) 26 Bom 480 (432) : 4 Bora L R 72 (DB), Narnxadabai Shivlal v. Bhavani 
Shankar. (Articles 48, 49 or 145.) 

(’25) 12 AIR 1926 Lab 478 (479) : 6 Lah 301 : 88 Ind Cas 979 (DB), Secretary of 
State V. Dunlop Buhber Co. (Articles 31 and 49.) 

(’28) 10 AIR 1923 Cal 607 (608) : 73 Ind Cas 17 (DB), Mahamed Mozaharat 
Ahmad v. Mahamed Azimaddin Bhuinya. (Articles 103, 104 or 116.) 

(’21) 8 AIR 1921 Lah 335 (336) : 67 Ind Cos 366 (DB), Kunj Lai v. Gulab Bam. 
(Articles 61 and 61.) 

(’16) 8 AIR 1916 Mad 814 (318) : 80 Ind Cas 840 : 39 Mad 1 (P B), Jaldu. 
Venkatasubba Bao v. Asiatic Steam Navigation Co ., Calcutta. (Articles 31 and 49.) 
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Generalia fipecialibunon deroffantr^ This is based on the principle 
that tlioi'G is always onl>' one article applicable to a case though 
more tlian one may seem to apply, the duty of the Court being, on 
proper consideration, to find out that article.^ On the same principle 
Courts should not, wliere the suit naturally falls within a particular 
article, strain the construction so as to bring it under a category 
which gives a more favourable period of limitation.'* 

W here, however, there is a conflict between two periods of 
limitation, one of which, the longer, is applicable to all circumstances, 
and the other, the shorter, to special circumstances only, the longer 
term given by the statute ought to be applied unless there is clear 
proof of the circumstances which would make the shorter term 
applicable.*’ Generally the correct article applicable will have to be 
determined by ascertaining the exact frame of the suit.® Where a suit, 
as framed, falls under an article with a longer period of limitation, 
it cannot be contended in defence that the suit ought to have been 
framed so as to fall under an article providing a shorter period.^ 


(’17) 4 AIR 1917 Pat 404 (406) : 40 Ind Cas 907 (D B), Kunti Dai v. Jharu Lai 
Das Maztimdar. (Likewise special provisions of limitation in Rent Acts exclude 
the general provisions of the Limitation Act.) 

(’2o) 12 AIR 1925 Put 765 (767) : 4 Pat 448: 93 Ind Cas 129 (D B), Tofa Lai Das 
V. Moinuddin Mirza. (Articles 96 and 62.) 

(’04) 26 All 482 (487, 488) ; 1 All L Jour 195 : 1904 All W N 95 (D B), Municii)al 
Board of Mussooree v. H. D. Goodall. (Articles 2 and 28.) 

(’98) 25 Cal 692 (698, 699) : 2 Cal W N 265 (FB), Mangun Jha v. Dolhin Oolab. 
(’99) 26 Cul 564 (567) : 3 Cal W N 464 (F B), Sharooiy Das Mondal v. Joggessur 
Bog Chowdhnrg. (Articles 32 and 120.) 

(’08) 4 Nag L R 49 (54), Nagoba v. Madholala Kalar. 
iSec (’35) 22 AIR 1935 Lah 645 (646):159 Ind Cas 1044, Shanii Lal\. Lyallimr 
Bank Lid. (Special provision of limitation in the rules framed under the 
Companies Act must prevail oyer the Limitation Act.) 

(’99) 23 Bom 725 (736) : 26 Ind App 71 : 1 Bom L R 607 : 3 Cal W N 621 : 7 
Sar 543 (P C), Ritnchordas Vandravandas v. Parvatihai, 

(’89) 16 Cul 25 (29) (DB), Ishfir Chunder v. Jibun Ktimari. (Articles59and60.)] 
\Sec also (’06) 4 Cal L Jour 553 (554) (D B), Kalicharan Bhowmik Harendra 
Lai Boy. (Special period of limitation in Tenancy Act cannot be extended by 
ordinary rules of limitation in Limitation Act.) 

(’73) 19 Suth W R 5 (6) : 15 Beng L R 60/t (P C), Unnoda Persand v. Kristo 
Coomar Moitro. (General and Special Acts.) 

(’26) 13 AIR 1926 Cul 757 (761) : 94 Ind Ca.s 444, Albert Bonnam v. Imperial 
Tobacco Company (India) Ltd.'] 

2a. (’98) 21 Mad 141 (142J:7 MadLJour 275 {DB),NatesanChetly v. Sundarraja, 

3. (’21) 8 AIR 1921 Mad 272 (275) : 44 Mad 951 : 68 Ind Cas 734 (D B), Seslia 
Naidn v. Periaswami, 

4. (’91) 13 All 282 (284) : 1891 All W N 88 (F B), Amme Raham v. Zia Ahmad. 
(Per Straight, J.) 

5. (’ll) 11 Ind Cas 164 (166) (Cul) (D B). Tara Nath v. Iswar Chandra. 

6. (’35) 22 AIR 1935 Mad 709 (710, 712) : 158 Ind Cas 121 (D B), Chennamma 
V. Mangamma. (The form of remedy which the plaintiff seeks and not some 
other claim which he might have made determines the article applicable.) 

(’29) 16 A I R 1929 Lah 203 (209) : 114 Ind Cas 437, Tutsi v. Quran Ditta. (The 
question of the particular law of limitation applicable to a case must depend upon 
the form of the suit and the relief claimed and noton what might be the ultimate 
effect of the relief claimed.) 

(’03) 27 Bom 363 (368) : 4 Bom L R 743 (D B), Dattagiri v. Dattatraya. 

7. (’32) 19 AIR 1932 AH 358 (359, 360):136 Ind Cos 829 (DB), Zia Uddin Ahmed 
Khan v. Akbar Ali. 

See also Section 3 Note 8. 
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14, Columns of the schedule, — The first and the third 
-columns of the schedule should he read together and the same words 
appearing in both the columns should be given the same meaning.^ 

Unless a particular suit as brought and the particular relief asked 
for therein strictly come within the wording of the first column of an 
article in the schedule, the limitation prescribed therein cannot be 
made applicable.^ If, in any case, the first column of an article be 
applicable but not the third column containing the starting point of 
limitation, that article must be rejected.^ 

The function of the third column of the schedule is not to define 
causes of action but to fix the starting point from which the period of 
limitation is to be comiDuted.* 

15. Retrospective operation of the Act. — It is a general 
principle of law that no statute shall be construed so as to have a retros¬ 
pective operation unless its language is such as plainly to require such a 
construction.' This rule is embodied in the well known maxim Omites 


Note 14 

1. (’19) 6 AIR 1919 Mad 972 (980, 981) : 40 Mad 1040 : 4:J Ind Cas 31 (FB), Sciti 

Kutti V. Kunhi Pathumvia. (Word ‘transfer’ in Art. 134.) 

2. (’27) 14 AIR 1927 Nag 10 (12) : 98 Ind Cas 22 : 22 Nag L R 147, Secretary of 

State V. Bagmal Kisan Dayal. 

3. (’10) 8 Ind Cas 882 (882) (Mad), Eothandarama Chetty v. British India Steam 

Navigation Co. Ltd. (26 Mad 780, Relied on.) 

[See (’41) 28 AIR 1941 Mad 449 (460) (FB), Venhateswara Sarma v. Venhaiesa 
Ayyar. (In this case, a suit was brought by the manager of a mutt for possession 
of mutt properties alienated by his predecessor in office — It was contended on 
his behalf that Art. 134B did not apply to the suit as at the time mentioned 
in the third column, viz., the death of the previous manager, nobody had been 
appointed to succeed him and there was no one who could have sued and conse¬ 
quently there was no cause of action at that time — The contention was rejected 
by the majority of the Full Bench though Abdur Rahman and Krishnaswamy 
Iyengar, JJ., agreed with the contention.)] 

See also S. 9 Note 8. 

4. (’ll) 11 Ind Cas 640 (542) (DB) (Cal), Jailam Singh v. Choonee Lai. 

Note 15 


1 (1892) 3 Ch B 402 ( 421 ): 61 L.T Ch 580: 67 LT275: 40 W R 079, Lnjo ie v. 

(’*31) 18 AIR 1931 Cal 91 (91) : 129 Ind Cos 859 (DB), Suresh Chandra v. 

;i/o7jend> a C/jandm. (Bengal Tenancy Act.) r » • o- 7 m * 

(’10) 6 Ind Cas 188 (189) : 32 All 499 (DB), Konsilla v. Ishrt Stngh. (Retrospec- 
tivc effect is not to be given unless such intention appears from the terms of the 

statute or by necessary i»nplication.) . mn 

•(’01) 1901 Pun L R No. 153 p. 388: 1902 Pun Re No. 4 (DTi) Bam Ditfa v. Tehlu. 
(1901) 1901 App Cas 297 (305): 70 L J P C 53: 84 L ^ 801, v Callander. 

(’31) 18 AIR 1931 Cal 25 (25) : 57 Cal 796 : 129 Ind Cas doo (DB), Jnanendia- 

naravan v. Saradasundari. _ ^ t- ? t- . >• 

(’81) 18 AIR 1931 Cal 321 (322): 131 Ind Cas 398: 58 Cal 817 (DB), Kanah Kanti 

Boyv. Kriva Nath Gain. (Bengal Tenancy Act—Retrospective operation extends 

onW to the extent the language permits.) o? 

(’SO)"^ 17 AIR 1980 All 706 (709) : 128 Ind Cas 390: 62 All 886 (DB), Sheopujan v. 

Biahnath Bai. (Agra Pre-emption Act, 1922.) r. • 

(’31) 18 AIR 1931 Nag 60 (63): 27 Nag L R 24: 132 Ind Cas 450, Ml. Bai v. 

Mt. Chandrabhaga. (Transfer of Property Act — Amending statute itself laying 
down as not retrospective.) , ^ 

'(’82) 19 AIR 1932 Rang 197 (198) : 10 Rang 465 : 140 Ind Cas 156, Ko Po Run v. 
C:A. M. a. L. Firm. (Transfer of Property Act — Certain sections expressed to 

be not retrospective does not mean that others i- •• j 

'4'82) 19 AIR 1932 Mod 734 (786): 56 Mad 169 : 139 Ind Cas 870 (DB), Kanjx and 
Moolji Broa. v. T. Shunvxngham Pillai. (Transfer of Property Act.) 
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Preamble Jiova conslu^U/o futnris iemporihus formam imponere debet non 

Note 15 prceteritis —Every new enactment should affect future and not past 

times. A statute which takes awa 3 ’’ or affects vested rights or imposes 
a new liability or confers a new right must be presumed not to have a 
retrospective operation.^ Enactments dealing with procedure^ however, 

('29) IG AIR 1929 Bom 262 (263, 264): 122 IndCas 76: 53 Bom 4-53 (DB), Paudari- 
nath V. Tiiahorcdas. 

{■30) 17 AIR 1930 Pat 61 (62) : 123 Ind Gas 403 (DB), Mt. Bamjhari Eocr v, 
Gokhul Singh. (Legal l*iactitionois’ Act.) 

(’31) 18 AIR 1931 Mad 83 (8o, 91): 130 Ind Gas 177 : 54 Mad 627 (D B), A. T. 

Pancrsclvani v. Vecriah Vandayar. (Madras Local Boards Act.) 

(’29) 16 AIR 1929 Nag 41 (41) : 24 Nag L R 85 : 109 Ind Gas 647, Balaji Jag- 
gannatli Kalar \. Sar/rajkhan. (G. P. Land Revenue Act.) 

(’28) 15 AIR 1928 Lali 627 (631) ; 113 Ind Gas 529 : 10 Lah 165 (F B), Kripa 
Singh v. AJaipnl Singh. (Sikh Gurdwiiras Act, 1925 — Some sections retrospec¬ 
tive—Act silent as to other sections—Particular section to be examined to see if 
it is retrospective.) 

(’22) 9 AIR 1922 Nag 227 (228) : 18 Nag L K 85 : 77 Ind Gas 798, Mt. Lahani v. 
Bala. (C. P. Tenancy Act.) 

(’21) ft AIR 1921 Mad 126 (128) : 61 Ind Gas 979 (D B), N. Viswanatha Sastri v. 
Si'rthfifnkshmi Aminal. (Transfer of Property Act.) 

(’77) 2 Bom 148 (159) : 2 Ind Jur 529 & 563 (FB), J/t re Batansi Kalianji (Civil 
Procedure Code.) 

(’16) 3 AIK 1916 Cal 446 (449) : 32 Ind Gas 774 : 43 Cal 973 (D B), Ananda 
Kumar v. Secretary of State. (Statute is not retrospective simply because a 
part of the requisite.^ for its action is drawn from a time antecedent to its passing.) 
(17) 4 AIR 1917 Mad 937 (939) : 35 Ind Gas 497 : 40 Mad 34 : 17 Cri L Jour 321 
(D B), Frederick v. Emperor. (Penal statute never retrospective.) 

(’31) 18 AIR 1931 Lah 145 (151) : 131 Ind Gas 353 : 32 Cri L Jour 700, Pars 
Ram V. Emperor. (Do.) 

(’19) 6 AIR 1919 Cal 210 (211): 50 Ind Gas 335 (D B), Promothanath Pal v. Sou- 
rav Dasi. 

(’13) 20 Ind Gas 689 (691) (D B) (Mad), ^uthiah Chettiar v. Ramaswami Chet- 
tiar. (Madras Estates Land Act.) 

(1900) 1900 Pun L R No 18 p. 41 (44): 1900 Pun Re No 12 (FB), Narsingh Das 
V. Lala Dholandass. (Punjab Courts Act.) 

(’10) 5 Ind Gas 980 (981): 5 Low Bur Rul 148 (DB), Mashedee Khan v. B. Moho- 
vied Azim. (Lower Burma Courts Act.) 

(’14) 1 AIR 1914 Lah 345 (346) : 1914 Pun Re No 86 : 26 Ind Gas 743 (D B), 
Karar Hassan v. Mustafa Hasan. (Punjab Pensions Act.) 

(’28) 15 AIR 1928 P C 128 (130) : 107 Ind Gas 455 (PC), Municipal Council of 
Sydney v. Margaret Alexandra Troy. (The Sydney Corporation Act.) 

(’34) 21 AIR 1934 Pesh 30 (31) : 150 Ind Gas 308 (D B), Jada Ram v. Faizullah 
Khan. (Provincial Insolvency Act.) 

(’31) 18 AIR 1931 Cal 92 (93) : 129 Ind Gas 878: 58 Cal 167, Asikannessa Bibi v. 
Dwijendrakrishna Dalta. (Bengal Tenancy Act.) 

(■32) 19 AIR 1932 All 614 (616) : 139 Ind Cos 170 : 54 All 482 (D B), Ram Sakai 
V. Debi Din. (Bundclkhand Land Alienation Act, 1929.) 

(1903) 1903 App Gas 355 (357, 363) : 72 L J P C 91 : 88 L T 779 ; 19 T L R 545, 
Cotnmissioner of Public IPor^'s v. Logan. (Cape of Good Hope Act, 1874.) 

(’34) 21 AIR 1934 Mad 138 (139) : 147 Ind Cos 1139 : 57 Mad 718 (D B), 
Krisinian Chettiar v. Manickkanimal. (Succession Act, 1929.) 

(’32) 19 AIR 1932 Sind 71 (72) : 26 Sind L R 204 : 139 Ind Gas 589 (D B), Gur- 
muJehdas v. Hassomal. (Provincial Insolvency Act, 1920.) 

(’87) 14 Cal 553 (555, 556) (D B), Jogessur Das v. Aisani Koyburto. (Bengal 
Tenancy Act, 1885.) 

(’88) 15 Cal 376 (382) (F B), Tu 2 )see Singh v. Ram Saran Koeri. (Do.) 

(’31) 18 AIR 1931 Nag 138 (140) : 133 Ind Gas 395, Harlal v. Lala Prasad, 
(Transfer of Property (Amendment) Act, 1929.) 

(’33) 20 AIR 1933 All 20 (21) : 54 All 1092 : 143 Ind Gas 481, Parmeshar Eurmi 
V. Bakhtawar. (Court-fees (Amending) Act, 1932.) 

(’31) 18 AIR 1931 All 317 (317) : 132 Ind Gas 193 : 53 All 524 (D B), Amjad 
V. Saadat Begum. 

2. (’39) 26 AIR 1939 Pat 282 (283) : 18 Pat 355 : 183 IndCas212 {VB),Biranchi 
Singh v. Nand Kumar Singh. 
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are an exception to this general rule and are always retrospective in the 
sense that these provisions will apply to proceedings already commenced 

(’38) 25 AIR 1938 Mad 688 (700) : 179 Ind Cas IG (D B), Girdharilal Son cC Co. 
V. Ka'ppini Goivdcr. (The x*eal test to determine whether a statute is retro¬ 
spective is to see whether it affects existing rights including rights of action 
which are substantive rights.) 

(’31) 18 AIR 1931 Cal 25 (26) : 57 Cal 796 : 129 Ind Cas 355 (D B), Jnanendra 

Naraijan v. Saradasnndari Dasi. _ 

(’29) 16 AIR 1929 Bom 262 (264, 265) : 53 Bom 453 : 122 Ind Cas 76 (D B), 

Patidarinath v. Thakoredas. 

(’23) 10 AIR 1923 Cal 13 (17, 18) : 72 Ind Cas 698 (D B), Laht Mohan v. 

Manoranjayi Ghose. (Public Demands Recovery Act, retrospective effect of.) 
(1898) L R 2 Q B 547 (552) : 67 L J Q B 935 : 79 L T 303 : 47 W R (Eng.) 144 : 

5 Manson 322, In re Athlumncy. 

(’81) 5 Bom 653 (658) (D B), Ichharam v. Govindram. 

(’ll) 9 Ind Cas 805 (806) (D B) (Cal), Ealanand Singh v. Bhelch Dhari Singh, 
(’77) 2 Bom 148 (171) : 2 Ind Jur 529 & 563 (F B), In re Batansi Kalianji. 

(’99) 16 Cal 267 (272) (F B), Deb Narain Butt v. Narendra Krishna. (Bengal 
Tenancy Act, 1885.) 

(’04) 26 All 119 (130) : 31 Ind App 30 : 7 Oudh Cas 254 : 8 Cal W N 201 : 8 Sar 
593 ; 6 Bom L R 238 (P C), Mohammad ^16fh(S Samad v. Aurban Hussain. 
(OudhEstates Act, 1869.) 

(’14) 1 AIR 1914 P C 66 (67) : 36 All 350 : 23 Ind Cas 649 (P C), Chandrt Abdul 

Majid V. Jawahir Lai. _ _ 

(’21) 8 AIR 1921 Nag 170 (170) : 69 Ind Cas 870, Lakhmtchand v. Bajt Eao. 

(C. P. Tenancy Act, 1920.) t 

(’21) 8 AIR 1921 Oudh 121 (122) : 24 Oudh Cas 157 : 63 Ind Cas 334 : 22 Cn L 
Jour 638, Municipal Board, Fijzabad v. Mt. Vidyadhari. (Bye-laws and rules 
framed under Oudh Municipalities Act, 1916.) 

(’21) 8 AIR 1921 Pat 185 (186) : 61 Ind C^is^[V>B),Kedar Nath\.Tarini Prasad. 
(’22) 9 AIR 1922 Cal 491 (492) : 70 Ind Cas 370 (D B), Ajit Singh v. Bhagabati 

Charan Mukerjee. t- t 

(’22) 9 AIR 1922 Nag 227 (229) : 18 Nag L R 85 ; 77 Ind Cas 798, Mt. Laham v. 

Bala. (C. P. Tenancy Act, 1898.) 

(’23) 10 AIR 1923 Cal 85 (90) : 50 Cal 115 : 70 Ind Cas 606 (D B), Makar Ah v. 

Sar/flddin. (Repeal does not affect even contingent rights.) , m i 

(’25) 12 AIR 1925 Nag 377 (377) : 87 Ind C^s 72, ^u,rga Prasad v. Thakur 
Prasad. (Decree already passed cannot be invalidated by subsequent Acts.) 

(’25) 12 AIR 1925 Nag 249 (250): 83 Ind Cas 752, Chamyalal v. Kanjx Lo,l. (C* P# 

(’28”l6°hR 1928 Lah 627 (630, 631) : 113 Incl Cas 529 : 10 Lah 165 (FB), Kirpa 

C. 823 (DB), S,;i BaJaU SatrucUcla . 

(S\niri42«^io?(nr 

(■lO)"^! Bom’’26o‘(2M‘) fsTnd Ss''86f(DB)’ v. 

^ Mohammad Sahib. (Change in law cannot affect decree already obtained.) 

(’12) 16 iXcas 1002 (1003)^^ 36 Bom 617. Lakshman Krtshnaji v. Balkrishna 

rtn\tnttnfh fVested richts under deciecs cannot bc atlectcd.) 

(’86) 12 Cal*583 (686) (FB), Bhobo Sitndari Debi v. Rakhal Chtinder Bose. (T. 1. 
('W^l^AJB’l914 Cal 806 <810, : 41 Cal 1125 : 24 Ind Cas 37 (FB), Copeshwar Pal 

(’^4)*27^Mid *63^539)^14 M.^l!j. 340 (DB), V, 'Y'VhTfDm' 

(’16) B AIR 1916 Mod 607 (608, 609) : 18 Ind Cas 64 (66) : 38 Mad 101 (DB), 

(•WrS’ilB ms c. 688 : 39 Mad 84, V.nleala Peru.^l v 

Bamtidu (Per Kumaraswami Sostri and Napier, JJ.; Sadasiva Aiyar, J. dib^nUng.) 
(W6) 1 Ch D 48 (60): 46 L J Cb 12 : 33 L T 774 : 24 W R (Eng.) 184,7 nre S itched Co. 
1^8) 6 aS 1918 Mkd 162 (163): 45 Ind Cas 11 (DB) Subramanta Iyer v. Nama- 
^ tik^a Aaari. (Right to treot decree as final is vested right.) 
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Preamble at the time of their enactment.^ The reason is that no one can have a 
Note 15--- 

(’16) 3 AIR 1916 Nag 22 (23): 42 IuaCas384 :13 NagLR 165, Nilhant v. Ghuhja. 
(C. P. Tenancy Act, 1898.) 

(’32) 19 AIR 1932 Rind 71 (72) : 26 Sind L R 204 : 139 Ind Cas 539 (DB), Gur- 
viuJxhdns V. Hnssouial. (Provincial Insolvency Act, 1920.) 

(’19) 6 AIR 1919 Pat 202 (202) : 50 Ind Cas sio (DB), Brajalall Dutta v. Kena. 
rnmpctl. (Cliota Nagpur Tenancy Act, 1908.) 

(’17) 4 AIR 1917 Pat 171 (173) : 42 Ind Cas 387 (DB), Gawgat v. Chhottan Ram. 
(’71) 6 Mad H C R 122 (126) (DB), Lee Morris v. Samhamnrthi Rayar. 

(’04) 28 Bom 105 (114): 5 Bom L R 790 (DB), Secy, of State v. Bulwant Ganesli. 
(1865) 2 Suth W R 205 (206) (FB), Sonaton Ghosc v. ^loulvie Abdul Turruh. 

[See also (’77) 3 Cal 47 (-56, 57): 4 Ind App 127 : 3 Sar 721 : 3 Suther 423 : 1878 
Pim Re No 7 : 1 Ind Jour 4-57 (P C), Delhi <t- London Bank Ltd. v. Orchai'd.] 

3. (’39) 26 AIR 1939 Pat 282 (283) : 18 Pat 355 ; 183 Ind Cas 212 (DB), Biranchi 
Singh v. Nayid Knrnar. 

(’38) 25 AIR 1938 Mad 668 (694, 695) : 179 Ind Cas 16 (D B). Girdharilal Son it 
Co. V. Kappini Cou-der. (Law of procedure is retrospective except in cases where 
it tends to destroy the right or tlie remedy.) 

(’3-5) 22 AIR 193.5 Mad 215 (245) : 157 Ind Cas 272, Krishnaswami Naicker v. 
Thiruvengada Mudaliar. (The statute of limitation being a law of procedure is 
generally retrospective in its operation.) 

(’27) 11 AIR 1927 P C 242 (244) : 54 Ind App 421 : 9 Lab 284 : 106 Ind Cas 156 
(PC), Delhi Cloth (t General Mills Co. v. Income-tax Commr., Delhi. 

(’01) 1901 Pun L R No. 153, p. 586 ; 1902 Pun Re No. 4 (DB), Ram Dilta v. 
Tehlu. 

(’89) 11 All 408 (412) : 1888 All W N \\l{¥B),Chajmal Das v. Jagdamba Prasad. 
(’31) 18 AIR 1931 All 635 (639) : 136 Ind Cas 145 : 54 All 299 (F B). Ram Karan 
Singh v. Ram Das Singh. (Choice of forum and limitation is a matter of 
procedure.) 

(’31) 18 AIR 1931 All 735 (736) : 133 I.C. 911 (DB), Bunni Pandey v. Brahmdeo 
Pandey. (Do.) 

(’29) 16‘AIR 1929 Lab 761 (762) : 119 Ind Cas 733 (DB), Shib Narain v. Lachmi 
Narain. 

(’33) 20 AIR 1933 Cal 435 (437) : 143 Ind Cas 164 : GO Cal 1037 (S B), Jiban 
Krishna v. Abdul Kadir. 

(’33) 20 AIR 1933 All 846 (849) : 148 Ind Cas 229 : 56 All 142 (D B), Sohan Lai 
V. Atal Nath. 

(’32) 19 AIR 1932 All 30 (31) : 134 Ind Cas 450 (D B), Ilazari v. Mt. Maktula. 
(’29) 16 AIR 1929 Bom 262 (264, 265) : 53 Bom 453 : 122 I.C. 70 (DB), Pandari- 
nath V. Thakoredas. 

(’34) 21 AIR 1934 All 253 (255) : 147 I.C. 1201 (D B), Laiq Ram v. Har Prasad. 
(’30) 17 AIR 1930 Cal 34 (36, 37) : 56 Cal 1117 : 122 Ind Cas 201, Khondkar 
Mahomed v. Chandra Kumar. 

(’33) 20 AIR 1933 Oudh 274 (275) : 145 Ind Cas 363 : 8 Luck 504, Naqi Ahmed 
V. Sheo Shankarlal. 

(’30) 17 AIR 1930 Cal 422 (423) : 57 Cal 148 : 124 Ind Cas 817 (D B), Janakinath 
Singha v. Nirodbaran Ray. 

(’29) 16 AIR 1929 Mad 881 (882) : 121 I. C. 858 : 53 Mad 119 (D B) Thayammal 
V. Mutkuk^lmaraslvami. (Evidence Act S. 68; amendment by Act XXXI of 1926.) 
(’30) 17 AIR 1930 All 561 (567) : 125 Ind Cas 754 (D B), Parasram v. Mt. Meiva 
Kunwar. 

<’30) 17 AIR 1930 All 706 (709) : 128 Ind Cas 390 : 52 All 886 (DB), Sheopujan 
Rai V. Bishnaih Rai. 

(’29) 16 AIR 1929 Nag 282 (283) : 119 Ind Cas 682, Gokal Prasad v. Govindrao 

Suhhedar. (Amendment giving jurisdiction in election petitions to Civil Courts_ 

Change in forum operates retrospectively.) 

(’31) 18 AIR 1931 All 489 (490) ; 53 All 687 : 136 Ind Cas 284 (F B), Pitam Lai 
V. Kalla Ram. 

(’13) 19 Ind Cas 793 (798) (Cal), Manjuri Bibi v. Akkel Mohammad. 

(’10) 5 Ind Cas 980 (980) : 5 Low Bur Rul 148{DB), Khan v. Mahomed 

Azim. 

(’10) 7 Ind Cas 11 (14) (D B) (All), Shamsheryar Khan v. Gopal Chand. 

(’84) 8 Bom 511 (523) (D B), In re Bhagwandas Hurjeevan. 

(’94) 18 Bora 429 (432) (D B), Hajrat Ak7-amnnissa v. Valiulnissa. 

(’97) 21 Bom 822 (825, 826) (D B), Gangaram v. Punamchand Nathuram, 

(’86) 12 Cal 583 (589) (F B), Bhobo Sundari Debi v. Rdkhal Ckunder Bose» 
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vested right in any particular form of, much less in an older form of 
procedure.'* But, where some of the provisions of the enactment of 
procedure do affect vested rights, whether substantive® (e. g. rights to 


(’04) 27 Mad 538 (539):14 M. L. J. 340 (DB), Vedavalli Narasiah v. Mangamma. 
(’21) 8 AIR 1921 Mad 650 (651) : 62 Ind Cas 795 (DB), Vaithinatha Iyer v. 
Govindasicami Odayar. (Rules of limitation.) 

(’24) 11 AIR 1924 Cal 983 (984) : 26 Cri L Jour 353 : 84 Ind Cas 705 (DB), Bajib 
Lochan Dhar v. Jogesh Chandra Das. 

(’24) 11 AIR 1924 Mad 657 (657) : 47 Mad 384 : 25 Cri L Jour 361 : 77 Ind Cas 
297 (DB), Nataraja Pillai v. Ilangaswami Fillai. (Criminal Procedure Code.) 
(’24) 11 AIR 1924 Nag 24 (25, 26): 761. C. 82 (DB), The Coimnissioyicr of Income- 
tax, C. P. V. Dharamchand. 

(’26) 13 AIR 1926 All 667 (668) : 96 Ind Cas 93, Kharag Singh v. Kiddha. 

(’26) 13 AIR 1926 Pat 561 (563) : 97 Ind Cas 608 (DB), Chote Lai v. Tula Singh, 
(’27) 14 AIR 1927 Nag 127 (128):1011. C.284:28N. L. R. 50, Kedarnathv. Nciram. 
(1878) 3 App Cas 582 (603), Gardener v. Lticas. 

(1876) 1 Ch D 48 (50):45L.TCh 12:33 LT 774:24 W R (Eng.) 184, In re Suche dCo. 
(’18) 5 AIR 1918 Mad 919 (920) ; 41 Ind Cas 268 (DB), I^immala Mahanhali v. 

Kallakuri Subba Poo. (Civil Procedure Code.) 

(’ll)ai Ind Cas 912 (913) : 7 Nag L R 125 (DB), Shankargir v. Bamckandra. 
(’21) 8 AIR 1921 Pat 185 (186) : 61 Ind Cas4 (DB), Kcdar Nath v. Tarini Prasad. 
(’10) 6 Ind Cas 1015 (1016) : 13 Oudh Cas 152, Gokul Prasad v. Ali Daksh. 

(’10) 8 I.C. 999 (1039): 1910 Pun Re No. 97 (DB), J/i. Xahal Devi v. KishoreChand. 

(’90) 14 Bom 516 (525) (DB), Javanmal Jitvial v. Mukta Dai. 

(’95) 19 Bom 204 (206) (DB), Bal Krishna Pandarinath v. Dai)it Yesaji. 

(’12) 13 Ind Cas 264 (266) : 5 Sind L R 184, Heynandas v. CheZZarn^n. (Declaratory 
enactments also retrospective.) 

(’08) 12 Cal W N 987 (989) (DB), Bahimuddin Sarkar v. Jagatkishore. 

(’27) 14 AIR 1927 All 657 (659) : 104 Ind Cas 292 : .50 All 202 (DB), Nissar Hus¬ 
sain V. Sundar Lai. (Procedural law has immediate effect.) 

(’ll) 10 Ind Cas 823 (823) ; 1911 Pun LRNo.70, Zaibulnissa v. Ghulam Fatima. 
(’69) 11 Suth W R 100(100)(DB), Sha7nee Mohammad Sircar v. Drinda Mundle. 
(1864) 1864 Suth W R (Gap) Act X Rul 19 (20, 21) (DB), iVessrs. B. Watson <£ Co. 

Ituhwkanth Boy. _ • 

(1865) 2 Suth \V R Misc 17 {n)(DB),Collector of Beerhhoom v. Baj Coomaree Dassia. 

(1865) 4 Suth \V R 13 (14) (DB), Shahzada Mohaimnad Buseeroodeen v. Nawab 
Hazee Mohammad Khan Ktizulibash. 

(’04) 1904 Pun Re No 90 (FB), Shaib Dad v. Bahmat. 

(’31) 18 AIR 1931 Mad 83 (85): 130 Ind Cas 177 :54 Mad 627 (DB), Pannirselvam 

V. Veeriah Vandaynr. . 

iSee (’20) 7 AIR 1920 Cal 588 (592) : 53 Ind Cas 764 (767) (DB), llahihullah v. 

Soleman Quadir. (Mussalmun Wakf Validating Act, 1913, not declaratory.) 
(’16) 3 AIR 1910 Cal 861 (863) : 33 Ind Cas 54 (DB), Joiirain Khan v. Jonaki 

(’^0)^17 MR^OOO Lab 1004 (1007): 129 Ind CnsG: 12 Lah 172, It. II. Skinner v. 

Veronico Skinner. (Alteration in procedure may have retro.speclive tdicet.) 

(’28) 15 AIR 1928 Mad 1173 (1174) : 113 Ind Cas 416, Muihukrishna 1 lUat v. 
Ayyaaami Ayyar. (Act I of 1920 being declaratory Act is retrospective—Right 

to attachment mere processual right.)) 

4. (’89) 26 AIR 1939 Pat 282 (283) : 18 Pat 355 :183 Ind Cas 212 (DB), Biranchi 


Sinah V. Nand Kumar. , , .r, /rvi>\ r,^ j- • 

(’29) 16 AIR 1929 Bom 262 (265) : .53 Bom 453 : 122 Ind Cas 76 (DB), Panda} % 

Nath V. Thakoredas. 

(•09) 4 Ind Cas 492 (493) (All), Inderjit v. Arshad Ah. 

(’10) 7 Ind Cas 11 (14) (DB) (All), Shamsheryar Khan v. Ooyal Chand. 

’ll) 9 Ind Cas 800 (801) (All), Payne d Co. v. IJrahmdeo. , ^ j n • 

’14) 1 AIR 1914 Oudh 126 (125, 126) : 25 Ind Cos 668, Sankatha Prasad v. Baja 

(’^0)*17*AIR 1930 Sal 422 (423) : 67 Cal 148 : 124 Ind Cos 817 (DB), Janakinalh 

’21?8^AIR 1921 Pat 186 (186): 61 Ind Caa 4 (DB), JfiTednr Nath v. Tarini Prasad. 
/84) 6 All 262 (268) : 1884 All W N 79 (FB), Oanga Sahai v. Kishen Sahat. 

5. (’26) 12 AIR 1925 Lah 446 (447, 448): 6 Lab 262 :93 Ind Cas 149 (DB), Crown 
▼. FitMmaurice. (Right of trial by jury.) 
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property or under contract), or remedial*^ ie. q. right of appeal or of 
reference), retrospective operation of such i)rovisions will apply. 

Rules of limitation are, lyrima facie, rules of procedure and 
consequently no one has any vested right in a 2 > 6 riod of limitation, 
unless the contrary follows from the rules themselves.' When the Act 
prescribes a period of limitation for the institution of a particular suit, 
it does not create any right in favour of any person or define or create 
causes of action, but simply prescribes that the remedy can be exercised 
only within a limited period and not subsequently.® Nor does the law 

{'10) 6 Ind Cas 188 (189) : 32 All 499 (DB), Aro?(nsi/?a v. Ishri Singh. (Right to 
execute decree is a substantive right.) 

6 . (’27) 14 AIR 1927 P C 242 (244) : 54 Ind App 421 : 9 Lab 284 : 106 Ind Cas 156 
(P C), Delhi Cloth <& General Mills Co. v. Income-tax Covimr., Delhi. (Right of 
finality of orders.) 

(’14) 1 AIR 1914 Cal 806 (810) ; 41 Cal 1125 : 24 Ind Cas 37 (FB), Gopeswar v. 
Jiban Chandra. 

(’21) 8 AIR 1921 Mad 126 (128) : 61 Ind Cas 979 (DB), Viswanatha Sastri v. 
Seetalalishmi Ammal. 

(’24) 11 AIR 1924 Nag 24 (25, 26) : 76 Ind Cos 82 (DB), The Commissioner of 
Income-tax, C. P. v. Dharamchand. 

(’ll) 9 Ind Cas 55 (55) (Mad), Venkaiachellaya v. Snbramania Aiyar. (6 Bom 26, 
followed.) 

7. (’38) 25 AIR 1938 Mad 688 (693, 699) : 179 Ind Cas 16 (DB), Giridharilal Son 
kCo. V. Kappini Gowder. (PerVenkatarainanaRao, J.—See however the observa¬ 
tions of Pandrang Row, J., to the effect that the law of limitation is retrospective 
if it is clearly intended to be retrospective and not because it is merely a matter 
of procedure.) 

(’37) 24 AIR 1937 Pat 605 (606) : 171 Ind Cas 953, Badri Narayan Singh v. 
Ganga Singh. (In absence of express intention of Legislature affecting vested 
rio-hts change of limitation is to be taken as a matter of procedure.) 

(’26) 13 AIR 1926 All 93 (94) : 90 Ind Cas 274 : 48 All 121 (DB), Mt. Begam 
Sultan V. Snrvi Begam. 

(’28) 16 AIR 1928 All 708 (708) : 110 Ind Cas 719 : 50 All 865, Baijnath v. 
Doolarey Hajjam. 

(’16) 3 AiR 1916 Pat 300 (303) : 34 Ind Cas 27 : 1 Pat L Jour 214 (DB), Krishna 
Daifdl Gir v. Mt. Sakina Bihi. 

(’30)' 17 AIR 1930 Cal 422 (423) : 57 Cal 148 : 124 Ind Cas 817 (DB), Janakinath 
Singha v. Nirodbaran Bay. (Matters of procedure apply to pending suit if law is 
changed during pendency.) 

(’30) 17 AIR 1930 Cal 34 (38) : 122 Ind Cas 201 : 56 Cal 1117 (DB), Kkondkar 
Mahomed Saleh v. Chandra Kumar Mukherji. 

(’ll) 11 Ind Cas 635 (636) : 36 Mad 108 (DB), Krishna Doss v. Alambu Annual. 
(’31) 18 AIR 1931 All 635 (639, 640) : 136 Ind Cas 145 : 54 Ail 299 (FB). Ram 
Karan Singh v. Bamdas Singh. (Question of limitation should be decided as per 
Act in force at institution of suit.) 

[See (’78) 1878 Pun Re No 59, Mehtab Bai v. Nanak Chand. (Limitation U not 
a question of jurisdiction.)] 

8 . {'94) 21 Cal 8 (18) : 20 Ind App 183 : 6 Sar 334 : 17 Ind Jiir 481 (P C), Hari- 
nath V. Mothoor Mohun. 

(’31) 18 AIR 1931 All 635 (649): 136 Ind Cas 145 : 54 All 299 (FB), Karayi 
Singh v. Bamdas Singh. (Per Bajpai, J.) 

(’32) 19 AIR 1932 All 543 (544) : 138 Ind Cas 396 : 54 All 525 (D B). Bhajja v. 
Mohainmad Said Khan. 

(’24) 11 AIR 1924 Pat 721 (728) : 3 Pat 830: 83 Ind Cas 812 (DB), Kesho Prasad 
Singh v. Madho Prasad Singh. (Article 141 cannot be construed as altering law 
of the land.) 

(’79) 3 Bom 207 (209) : 3 Ind Juv 566 (D B), Jiri v. Bamji. (Act does not define 
or create causes of action.) 

(’01) 28 Cal 37 (46): 5 Cal W N 195 (D B), Surjyamoni Dasi v. Kali Kanta Das. 
(’23) 10 AIR 1923 Mad 462 (465) : 72 Ind Cas 483 (D B), Aiyapparajn v. Veera 
Venkatakrishnayya. (Per Venkatasubbarao, J.) 
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of limitation creato any obligation to sue where none exists. Thus, 
where a sale is void, and it is not necessary to sue to have it set aside, 
the Limitation Act should not he so construed as to create an obliga¬ 
tion to sue.® 

It follows that in respect of any particular suit or proceeding the 
law of limitation applicable is the law which is in force on the day on 
which such suit or proceeding is instituted notwithstanding that the 
cause of action may have arisen before such Act came into force.^® 


<’30) 17 AIR 1930 Rang 228 (230, 231) : 8 Rang 380 : 127 Ind Cas 161 (FB), 
Abdul Canny v. Mrs. Russel. (It restricts remedies, not substantive rights.) 

<’12) 16 Ind Cas 742 (744) (DB) (Cal), Kumcda Charan Bala v. Ashuthosh Citato- 

jpotdhya. , 

(’16) 3 AIR 1916 Cal 661 (663) : 30 Ind Cas 824 (DB), Kalicharan Nath v. 

Sukhada Sundari Debi. 

<’25) 12 AIR 1925 Oudh 400 (401) ; 86 Ind Cas 725, Ram Narain v. Barkandi. 
[See (’97) 24 Cal 1 (7) : 23 Ind App 97 : 6 Sar 680 (PC), Hurri Bhtisan v. 
Upendra Bal."] 

[Sec also (’15) 2 AIR 1915 Cal 173 (175) : 42 Cal 550 : 26 Ind Cas 296 (DB), 
Mohini Molmn \. Surendra Narain. (Limitation Act does not give a party a 
right of suit unless such a right existjs inclopcnclcnt of the Limitation Act.)j 
Sec also Article 122, Note 1. 

9, (’15) 2 AIR 1915 Mud 1196 (1197) : 29 Iml Cas 1 : 39 Mad 456 (DB), 
Narayanan Chettiar v. Lakshmanan Chettiar. 

10. (’40) 27 AIR 1940 P C 116 (121) : 67 Ind App 251 : ILK (1940) Kar P C 251 : 
ILR (1940) Lah 493 : 189 Ind Cas 1 (PC), Masjid Shahid Ganj v. Shxronianx 
Ourdwara Parbandhak Committee, Aviritsar. (By the Punjab Laws Act, lj^72, 
the Mahomedan law is made applicable to the religious institutions of Muslims 
but only in so far as it has not been modified by legislation—Thus the Limita* 
tion Act applies though limitation is not an original principle of Mahomedan 

(*39) 26 AIR 1939 Pat 282 (203) : 18 Pat 355 : 183 Ind Cas 212 (DB), Biranclti 

(’ 39 ” 26 AIR^939 Pat 122 (125) ; 18 Pat 1 : 180 Ind Cas 414 (DB), Reyasat v, 

<’ 37 ) 24^MB^1937 Pat 605 (606) : 171 Ind Cas 953, Badri Nararjan Singh v. 

(^7^24^^1937 Pat 311 (313); 109 Ind Cas 78, Rameshwar \. Mangar Kahar. 
4’37) 24 AIR 1937 Lab 9 (10) : 169 Ind Cas 732 (DB), Abdul Kadir v. Sxraj-ud- 

' IHn. (Unless there is a distinct provision to the contrary.) 

(’18) 5^1 1918 Cal 841 (842) : 38 Iml Cas 609 (DB), IJadial Alam Abdul 
Hakim. (Except in cases where the effect of such construction would be to take 

NO 101 : 37 Ind Cas 292 (DB), 

AIR^1917 : 1 Pat L Jour 214 : 34 Ind Cas 27 (DB), Krishna 

(’i*^/^2 A?B 191^”LalV73 (74) ; 27 Ind Cas 607, Mahin Mai v. Chiilam Kadir. 
SA^r^nU entitled 10 ^ of the new law of limitation extending the 

period if on the date of its coming into force his right to sue subsists.) 

(’18) 21 Ind Cos 43 (45) (DB) (Cal), Barhanuddt s. 

(’09) 2 Ind Cos 981 (981) : 1909 Pun Re No 69, Arura Mai v. Nesar 

/’09) 2 Ind Caa 962 (963) : 1909 Pun Re No 64 (DB), Juvanah Abdulla. (Right 

^ not barred under the old Act when new Act came into force—New Act applies 

even if it extends the period of limitation.) r» • • ,, 

(’28) 15 AIR 1928 All 708 (708) : 110 Ind Cos 719 ; 50 All 860 , Daijnath v. Doo- 

291 (294) : 35 All 227 : 40 Ind App 74 (94) (PC), Soni Ham v. 

^ Kanhaim Lai. (Unless there is a distinct provision to the contrary.) 

COT) 8 Ind Cas 725 (728) : 32 All 33 (DB), Shib Shankar Lai v. Sont Ram. 

i’«)**^Ind CmTot ?i6o) (DB) (Pat), Myers v. pifofrar Manilal A Co. ^ 

Mmitation governs all proceedings taken after the date of its enactment — AIR 

1917 Pat 405 followed.) 
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Where a particular Limitation Act is repealed by another Act^ 
the following positions may arise : 

(1) Wliero, at the time of the new Act, a suit is barred according to 

the repealed Act. 

(2) Where the suit is within time according to the old Act but the new 

Act prescribes a shorter term of limitation than the former Act. 

(3) Where the suit is within time according to the old Act but barred 

according to the new Act and a future date is fixed for its 
coming into operation. 

(l) Where the suit is within time according to the old Act but barred 
by the new Act, and the new Act comes into force at once. 

In order to discuss these positions properly, it will be necessary 
to refer to section C of the General Clauses Act, X of 1897, which enacts 
as follows : 

“ Wbcio tlii< Act, or finy Central Act or Regulation made after the 
conuncnccment ol ihi?; Act. repeals any enactment hitherto made or hereafter 
to he made, thc'u unless a difierent intention appears, the repeal shall not — 

(a) revive anything not in force or existing at the time at which the repeal 

takes effect; or 

(b) affect the previous operation of any enactment so repealed or anything 

duly done or suffered thereunder ; or 

(c) affect any right, privilege, obligation or liability acquired, accrued, or 

incurred under any enactment so repealed ; or 

fd) ••• 

(’•27) 14 AIR. 1927 Sind 270 (271) ; 21 Sind L R 195 : 86 Ind Cas757 (DB), Ganga 
Ram V. Sccrctarnof State. 

(’HO) 34 Cal W N 733 (734), Kanai Lai Suhhai v. PurnacJiandra ChatterJi. 

(’77) 1 Mad 264 (265) (DB), Teagaraya ^ludaly v. 2Iariappa Pillai. 

(’74) 11 Bom H C R 117 (119) (DB), Reg v. Dorabji. 

(’77) 1 Bom 305n (307n) (DB), Ramchandra v. Soma. (Act IX of 1871 applies to 
a suit instituted after the Act came into force though the cause of action arises 
under the Act of 18-59.) 

(’76) 1 Mad 52 (53), Pasupati Latchmia v. Pasupati Muthamhhatlu. 

(’16) 3 AIR 1916 Cal 754 (755) : 29 Ind Cas 833, Riswessor Sen v. l77imai)Hiddi 
Chowdhuj'i. 

(’15) 2 AIR 1915 All 392 (393): 37 All 597 : 30 I. C. 573, Jia Bibi v.Ilahi Baksh. 
(’81) 6 Cal 340 (347) : 7 Cal L R 121 (DB), ^fohesh Lai v. Bnsuni Kumaree. 

[Sec (’02) 1902 Pun Re No 4 : 1901 Pun L R No 153, Ram Pitta v. Tehlu. (Case 
under Punjab Limitation Act, 1900.) 

(1864) 1 Suth W R 52 (52), Radhamonee Dossee v. Golnck Chunder. 

(’25) 12 AIR 1925 Bom 326 (326) : 87 lud Cas 769 (DB), Gulabrao Yeshwant 
V. Magatt- Ghelabhai. (The limitation provided by S. 48, C. P. C., 1908, applies 
to application filed after the date when the new Code came into force though 
the decree itself is passed before new Code came into force.)] 

[See also (’81) 3 All 340 (341, 342) (DB), Bansidar v. Har Sahai. 

(’31) 18 AIR 1931 All 635 (643, 645) : 136 Ind Cas 145 : 54 All 299 (FB), Ram 
Karan Singh v. Ram Das Singh. (Per Mukerji, J.) 

(’09) 3 Ind Cas 389 (390) (DB) (Cal), Thako7noni Dasi w Mohendra Nath Dey. 
(1864) 1864 SuthWR (Gap) 280 (280, 281) (DB), Rajah Pidoo Bhoosun Deb Roy 
Y. Hurro Nath Roy. (New Act coming into oi)eration when plaint presented to- 
proper Court on return—New Act governs the suit.) 

(1864) 1864 Suth W R (Gap) Misc 6 (6) (DB), Baboo Bishonath v. Chowdhry 
Kripa Naraiii Sbtgh. 

(’29) 16 AIR 1929 Lah 877 (878) : 117 Ind Cas 900, Surat Singh v. Nihal 
Kaur. (New Act coming into force when plaint presented to proper Court on 
return—New Act governs the suit.)} 

[See however (’74) 7 Mad H C R 392 (394) (DB), Chvinasa77ii Aiyangar 
Gopalacharr}/,'] 
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(e) affect any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation.as aforesaid ; and any such investi¬ 

gation, legal proceeding or remedy may be instituted, continued or 

enforced.as if the Repealing Act or Regulation bad not been 

passed.” 

It follows that, in the f irst case, the right of action which is 
barred by limitation at the time when the new Act comes into force 
cannot be revived by the change in the law subsequently.^^ [Clause (a) 
of s. 6 of Act X of 1897.] 

11. (’40) 27 AIR 1940 Cal 115 (131) (DB), Narendra Nath v. Midnapore Zamin- 
dari Co. Ltd. (Extension of limitation by new Act cannot revive right barred 
under repealed Act.) 

(’39) 26 AIR 1939 Bom 342 (343) : 185 Ind Cas 149, Karbalai Gulain v. Haji 
Ebrahim Lusheri <& Co. (Suit barred under Art. 5—Right not revived by Bombay 
amendment of 1938, coming into force after suit became barred, under which a 
longer period is provided for such suits.) 

(’35) 22 AIR 1935 Mad 245 (245) : 1.57 Ind Cas 272, Krishnastcami Naicker v. 
Thiravengada Mudaliar. (There is no provision in Limitation Act so retrospec¬ 
tive in its effect as to revive and make effective a barred right.) 

(’25) 12 AIR 1925 Bom 339 (340) : 87 Ind Cas G99 (DB), Indurai v. Shivlal. 

(’15) 2 AIR 1915 Mad 749 (749) : 26 Ind Cas 308 (DB), Akkamma v. Kopparam. 

(New Act cannot revive barred rights without express words.) 

(’15) 2 AIR 1915 Mad 637 (639): 27 Ind Cas 109(DB), Venkoba Row v. Nataraja. 
(’06) 1906 Pun L R No. 15, p. 47 : 1905 Run Re No. 97, Kahn Singh v. Hakim 
Singh. (Suit barred under the Limitation Act, 1877 — Right is not revived by 
the Punjab Loans Limitation Act, 1904.) 

(’80) 5 Cal 894 (896) : 6 Cal L R 437 (DB), Shuvibhoonath Shaha v. Onruchurn 
Lahiri. (Execution of decree barred under the Act of 1871 would not be revived 
under the Act of 1877.) 

(’70) 1 Bom 286 (291) (DB), Sitaram v. Khanderav. (Suit for share of immovable 
property barred under Reg. V of 1827 before Act IX of 1871 came into force — 
Art. 123 of Act of 1871 will not apply.) 

(’74) 7 Mad H C R 298 (300) (D B), Venkataramanier v. Manche Reddy. 

(’74) 7 Mad H C R 288 (290) (DB), Naganna v. Narappa. 

(’12) 16 Ind Cas 236 (237) (DB) (Mad), Sakkarai Ambalagaran v. Siindilapathi. 
(But where the right of suit is subsisting at the time when the new Act comes 
into force the plaintiff gets the extension under the new Act.) 

(’93) 20 Cal 487 (49?) : 20 Ind App 30 : 6 8ur 261 : 17 Ind Jur 164 (PC), Mohesh 
Narain v. Taruck Nath. 

(*89) 12 Mad 26 (33): 15 Ind App 167 : 12 Ind Jur 370: 5 Bar 255 (PC), Appasatni 
v. Subramanya. 

(’22) 9 AIR 1922 P C 187 (190, 191) : 49 Cal 203 : 48 Ind App 335 : 74 Ind Cas 
660 (PC), Sachindra Nath v. Maharaja Bahadur Singh. (There is nothing in 
Act of 1908 so retrospective os to revive and make effective a judgment or decree 
which before that date had become unenforceable by lapse of time.) 

(’80) 4 Bom 230 (234) : 5 Ind Jur 90 (DB), Vinayak 6'oi ind v. Babaji. 

(’84) 8 Bom 99 (103): 8 Ind Jur 261 (DB), iJhanna Vithal v. Govind Sadvalkar. 
(’93) 17 Bom 173 (183) (DB), Bhogilal v. Amritlal. (Per Telang, J.) 

('78) 8 Cal 831 (335) : 2 Ind Jur 679 (DB), Krishna Mohan Bose v. Okhilmoni 
Dossee. (Per Markby, J.) 

i ’04 81 Cal 314 (817, 818) (DB), Jagamha Gosamini v. Ram Chandra Cosu‘a7ni. 
’12 89 Cal 506 (609, 610): 16 I. C. 651 (DB), Nepal Chandra v. Niroda Sundari. 
’10 8 Ind Caa 689 (691): 33 All 244 (DB), Mod. Faiaz AH v. Kallu Singh. 

’ll 10 Ind Cob 477 (480) : 33 All 356 : 38 Ind App 87 (PC), Khunmlal v. 
Oovind Krishna. 

i ’18) 20 Ind Caa 465 (466) : 16 Oudh Cos 167, Raja Ram v. Parag Narain. 

’12) 17 Ind Cos 629 (682) : 87 Bom 393 (DB), Mohammad Mehdi v. SakHiabai. 
’80) 17 AIR 1980 Bom 56 (67) : 122 I. C. 862 (DB), Dhondi Shivaji v. Laksh- 

man Mhaskuji. , ^ 

(*28) 16 AIR 1928 Bom 28 (80, 81) : 107 Ind Cos 00 (D B), Narayan Balaji v. 
Govind Sakharam. (86 All 227 distinguiBhed.) 

(’18) 5 AIR 1918 Mad 86 (88) : 48 Ind Cos 60 (D B). Raman Kurup v. Chapan 
Nair. (6 Mad 182 and 27 Cal 1004 followed.) 

(’77) 1877 Bom P J 86 (D B), Vasudevabhal v. Krishnabhat, 
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In the siccond case, the general rule stated above with regard to 
the law of limitation applies, namely, the new Act applies to the 
proceeding notwithstanding that tlie period of limitation is shortened 
by the new Act. The reason is, as has been seen already, that no one 
has got a vested right in a period of limitation which is but a rule of 
procedure. When, therefore, at the time the new Act comes into force 
there is time even according to the new Act within which the suit 
can be instituted, the new Act will apply.In such cases the fact 
that the new Act postj^ones the date of its coming into force becomes 
unimportant in deciding tlie cpiestion of its retrospective effect.'* 

In the third case, tlie fact that the Legislature has postponed the 
operation of tlie new Act shows that it has provided for all possible 
hardships and conseipiently the rule is that the new Act applies from 
the date of its taking effect.'^ 


(’H2) 1H.S2 Bom r 'I 224 (1) B). iJniufJi v. Kasi)iafh. 

(’s:5) isss J’om P .T PJo. v. Nnrnt/an. 

(’si) 1S.S4 Bom P .T 73, Ritsininji v. Kuvarbai. 

(’97) 2 Ciil \V N 162 (161) (D B), Mohema Chiindcr Rai v. Qouri Nath Dei/. 

(’hO) 18?^0 Pun Re No. 85, Hakim Devi Dai/al v. Prab Dai/al. 

(’01) 1901 Pun L R No. 53 p. 17-5 : 1901 Pun Re No. 39, Tcka v, So7inf(. (Cose 
under Punjab Limitation Act, 1900.) 

(’80) 5 Cal 897 (900, 901) ; 6 Cal L R 489 : 3 Shome L R 154 (D B), Nursing 
Doyal V. Hurnjhur Saha. 

(’74) 7 Mad H C R 283 (283) (D B), VenkaiacheVa Mudali v. Sashagherri/ Ran. 
ISee (’77) 1 Mad 228 (234, 235) : 1 Ind Jur 231 : 1 Mad L R 351 (DB), Valia 
Tamharaiii v. Vira Payan. (A contractual right Nvas existing when new act 
came into force.) 

(’15) 2 AIR 1915 All 314 (315) : 29 Ind Cas 292, Amir Shah v. Tula Pande, 
(Section 10.of Act of 1871 cannot be applied to a suit already barred before the 
Act of 1871 came into force.)]' 

[Sec also (’22) 9 AIR 1922 Lah 398 (398) (DB), HakumntPaiy. Wadhawa Singh. 
(1900) 27 Cal 1004 (1011) : 27 Ind App 103 : 4 Cal W N 565 : 7 Sar 7ia(P C), 
Fatijiiatubiissa Begum v. Sunder Das. 

(’76) 1 Cal 328 (330), Noccor Chunder Bose v. Kally Coomar Chose. (Overruled 
in 6 Cal 340 on another point.) 

(’14) 1 AIR 1914 Mad 15 (16): 22 Ind Cas 40 (DB), Ramnmmrt v. A'rtrrtjyanaswrtmi. 
(’18) 5 AIR 1918 Mad 794 (798, 799) : 40 Mad 846 : 41 Lid Cas 546, Somrtsiwt- 
daram Chettiar v. Vaithilinga Mudaliar.] 

[See however (’12) 16 Ind Cas 124 {125) : 34 All 412 (DB), Ayesha v. Faiz 
Husain. (Section 6 of the General Clauses Act not referred to.)] 

12. (’21) 8 AIR 1921 Bom 40 (43) : 45 Bom 365 : 59 Iml Cas 790 (DB), Gopaldas 
Ganpatdas v. Tribhoivan. (Section 48, C. P. C., has retrospective effect in regard 
to decree obtained before the Co:le of 1908.) 

(’26) 13 AIR 1926 All 93 (94) : 90 Ind Cas 274 : 48 All 121 (DB), Mt. Begam 
Sultan V. Sarvi Begam. 

13. (’30) 17 AIR 1930 Cal 34 (37) : 56 Cal 1117 :122 Ind Cas201 (DB), Khondkar 
Mahomed Saleh v. Chandra Kumar Mukherji. (Observation of Lord Campbell, 
C. J., in Queen v. Leeds and Broad ford By.Co., (1852) 18 Q B 343, referred to.) 

14. (’39) 26 AIR 1939 Pat 282 (283. 285) : 18 Pat 355 : 183 Ind Cas 212 (DB), 
Biranchi Singh v. Nand Kumar Singh. (Bihar Tenancy Act, VIII of 1934 — 
Retrospective intention inferred from the fact of its postponement of operation.) 

(’39) 26 AIR 1939 Pat 122 (125) : 13 Pat 1 : 180 Ind Cas 414 (DB), Beijasat v, 
Gopinath Missir. (The Bihar Tenancy Amending Act of 1934 applies to all suits 
instituted after 10th June 1935, whether the cause of action had accrued or not 
before that date.) 

(’37) 24 AIR 1937 Pat 311 (313, 314) : 169 Ind Cas 78, Bameshwar Prasad v. 
Mangar Kahar. (Bihar Tenancy (Amendment) Act, VIII of 1934.) 

(’85) 9 Bom 475 (477) (DB), Bairn Khan v. Bhiku Sazba. (Section 2 of the Act 
of 1877 extended the benefit of the Act of 1871 for a period of two years.) 
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In the fourth case, it will be observed that the result of applying 
the new Act would be to destroy the right to sue which was vested in 
the plaintiff on the date the new Act came into force. As has already 
been seen, even an enactment relating to procedure will not operate 
retrospectively so as to destroy vested rights, whether substantive or 
remedial. It follows that the suit in such cases can be filed within the 
time fixed by the old Act.^^ In Rajah of Pittapnrv. GaniVenkatasnbba 


(’79) 4 Bom 87 (89) (DB), Ichhashanlxar v. Killa. (Do.) 

(’82) 6 Bom 26 (29, 30) (DB), Khushalbhai v. Kabhai. 

(’13) 20 Ind Gas 821 (822) (DB) (Cal), Budhu Kumar v. Hafiz Ilmsain. 

(’22) 9 AIR 1922 Mad 417 (419) : 70 Ind Gas 743 (DB), Ganaimihi Mudaliar v. 
Krishnamachari. (Retrospective intention may be infevied when new statute 
postpones its coming into effect.) 

(’21) 8 AIR 1921 Mad 650 (651) : 62 Ind Gas 795 (DB), Vaithxnatha Aitjar v. 
Govuidaswavii Udayar. 

(’10) 7 Ind Gas 982 (985) (DB) (Bom), Hope Mills Ltd. v. Vithaldos. 

(’23) 10 AIR 1923 Nag 166 (167) : 71 Ind Gas 176, Nimha v. Mt. Janlci. 

(1865) 2 Mad H C R 42 (42), Mohidin Sahib v. Khadir Sahib. 

(’80) 2 Mad 397 (399) : 4 Ind Jur 335( DB), Sabapathi Cheity v. Chidamharan. 
(’81) 3 Mad 96 (97) : 5 Ind .Tuv 192 (DB), v. il/af7aZa2)rt»iS7<2)nnna. 

(’82) 8 Cal 51 (61) ; 8 Ind App 123 : 11 Cal L R 113 : 4 Sar 248 (PC). Mnngul 
Pershad Dichit v. Grija Kant Lahiri. (Limitation Act, IX of 1«71—Section 1 
expressly provided that portions of the Act did not affect suits instituted before 
1st April 1873.) 

(’77) 1 Mad 301 (302) : 1 Ind Jur 736 (DB), Madhavnn v. Achuda. 

(’80) 2 Mad 113 (116) : 3 Ind Jur 415 (DB), Appasnmi v. Aghilanda. 

ISee (’78) 1878 Bom P J 269, Ramachandra v. Onmvanlrao. 

(1865) 4 Suth W R Misc 24 (24) (DB), Mudoosoodan Mookerji v. Dinomoonce 
Danerjee. 

(’81) 5 Bom 673 (679) (FB), Dhikavibhat v. Joseph Fernandez. (Act XIV of 1859 
and not Act IX of 1871 applied to application in suits instituted before 1st 

April 1873.)] , . . 

ISee also (’10) 5 Ind Gas 421 (422) : 34 Mad 292, Palaniappa Chettiar v. 

Valayuta Pillai.'] 

[But see (’21) 8 AIR 1921 Mad 126 (129) : 61 Ind Gas 979, Visiranath Sastri v. 
Sitalakshmi Avivial. (Inference of non-retro.spcctivcness made froni the fact of 
the new statute postponing the date of its coming into effect is unsound—Per 

Oldffeld. J.)] 

15, (’23) 10 AIR 1923 Lab 642 (643) : 73 Ind Gas 357 (D B), Sarup Singh v. Pal 
Singh. (A right to sue acquired before the Punjab Limitation Act, 1900, came 

into force will not be affected by that Act.) 

(’16) 3 AIR 1016 Mad 912 (913):30 Ind Gas94:39 Mad 645 (DB), Raja of PiUapur 
V. Gani Venkatasubba Row. (AIR 1916 Mad 607 followed.) 

(’24) 11 AIR 1924 Pat 183 (184) : 71 Ind Gas 957, Gokaran Prasad v. IVnris Ah. 
(Intention to defeat vested rights without compensation is not to be imputed to 

Legislature.) , 

(’ 18 ) 19 Ind Cos 793 (807) (DB) (Cal), Mnnyart Btbi V. AWref J/n/namL 

r27) 14 AIR 1927 P C 242 (244) : 54 Iml App 421 : 106 Ind Cus l.)0 : 9 I^nh 284 
(PC), Delhi Cloth ft General MillsCo. Ltd. v. Income-tax Coynnhssioner, Delhi. 
’ll) 11 Ind Cos 401 (402) (DB) (Cal), Fazil Karim v. Ananda Mohan Roy. 

’’82) 6 Bom 26 (29. 80) (DB), iChi/s/mfh/irti V. TCnb/irti. 

’’16) 8 AIR 1916 Mod 607 (608):18 Ind Gas 64 : 38 Mad 101, Ramakrxshna Chetty 

AIr’i 922 Cal 491 (492): 70 Ind Gas 370 (DB), AJii Singh v. phaga- 
bati Charan Mukerjee. (In this cose, though the Amending Act intro<luced a 
shorter period of limitation the application in question did not b^me barred 
according to that Act on the date of its coining into operation—Still the Court 
held the old Act appll^—This cannot be considered to be right.) 

(’10) 8 Ind Cos 189 (189) (Bom), Oajanan Vinayah v. Waman. 

(*88) 20 AIR 1933 Oudh 88 (40): 140 Ind Gas 182, Ragunandan Misra v. Maha- 
'deo. (Amendment to Art. 184 bv Act I of 1929 cannot have retrospective effect 
so as to displace rights acquired by prescription.) 
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('30) 17 AIR 1930 Pat 455 (467):9 Pat 885:127 Ind Cas 817 (DB), Naurangi Lai 
V. Ram Charan Das. 

(’76) 1 Bom 286 (291) (DB), Sitarain VasmUv v. Khandcrav Balkrishna.} 

16. (’16) 3 AIR 1916 Mntl 912 (913):30 Ind Cas 94:39 Mad 645. 

17. (’37) 24 AIR 1937 Pat 605 (606) : 171 Ind Cas 953, Badri Naraijnn Singh v, 
Ganga Singh. (In absence of express intention change of limitation is to be taken 
as a matter of procedure.) 

(’12) 14 Ind Cas 184 (180)(DB)(Mad),S?(nrfrtrnjn Igcr v. Muthu Ganapathi Iyer. 

(Per Abdur Rahim, J.—Section 210 of Madras Estates Land Act is retrospective.) 
(’10) 5 Ind Cas 420 (421): 34 Mad 292 (DB), Arayil Kali Amma v. Pclappahkara 
Manakal. 

(’21) 8 AIR 1921 Bom 40 (43):45 Bom 365:59 Ind Cas 790 (DB), Gopaldas Gana- 
patdas V. Trihhoiran. (Section 48, C. P. C., 1908, has retrospective effect.) 

(’13) 21 Ind Cas 113 (114) (DB) (Cal), Narcndra Lai v. Vpendra Nath. 

(’17) 4 AIR 1917 Lah 144 (147):37 Ind Cas 292:1916 Pun Re No. 101 (DB), Mano- 
har Lai v. Mt. Sadiqa Begum. 

(’10) 8 Ind Cas 543 (544): 35 Mad 678 (DB), Chidamharm Chctty v. Kariippan. 
[iScc (’23) 72 Ind Cas 989 (991) (Pcsh), Ghnlam Haidar v. Bazid Shah. (The 
Legislature has power to revive oven a lapsed title if it makes a special law 
which distinctly allows such a revival.) 

(’83) 7 Bom 459 (462, 463) (DB), Gurupadappa Basapa v. Virbhadrapa Irsan^ 
gnpa. new Limitation Act may itself state when it is to take effect.)] 

Sec also Section 6 Note 4. 

18. (’16) 3 AIR 1916 Pat 300 (303):34 Ind Cas 27 (DB), Krishna Dayal Gir v. Mt. 
SakinaBibi. (Limitation Act governs all proceeilings from date of its enactment.) 

(’ll) 11 Ind Cas 295 (298) (DB) (Cal), Eishori Dasi v. Mukimd Lai. 

19. (’34) 21 AIR 1934 P C 77 (78):147 Ind Cas 887:61 Ind App 50:56 All 111 (PC), 
Mt. Allah Ralchi v. Shah Mohammad Abdur Rahim. (Amendment of 1929 to 
S. 10, Limitation Act, does not govern previously instituted suit.) 

(’14) 1 AIR 1914 Cal 167 (167):19 Ind Cas 968 (969) (DB), Baksh v.Bhaba- 

sundari Dasya. 

(’10) 6 Ind Cas 488 (489) : 1910 Pun L R No. 5, Gujjar Mai v. Sita Ram. (New 
Act cannot be construed as depriving a person of rights which he had under the 
old law and which rights he was actually seeking to enforce at the time when 
new Act came into force.) 

(’01) 1901 Pun L R No. 153, p. 392:1902 Pun Re No. 4 (DB), Ram Ditta v. Tehlu. 
(The Punjab Limitation Act does not apply to a suit instituted before the date of 
its enactment.) 

(’83) 9 Cal 446(449):12 Cal L R 431 (DB),B^liari Lall v. Goverdhun Lall. (2 Bom 
148 followed.) 

[See however (’66) 5 Suth W R 95 (96) (PC), Lall Dohul Sing v. Lall Rooder 
Burtab Sing.] 


Ito7v,^^ Wallis, C. J., observed as follows : 

“The principle to bo applied is that where an Act contains provisions for 
the limitation of suits which take away altogether a i-csted right of suit without 
providing any equivalent remedy, then according to the approved rule of construc¬ 
tion, the provisions must be considered to have been enacted subject to the implied 
exception that they were not to extend to such vested rights of suit which were to 
continue subject to the rules of limiUition in force at the passing of the Act. This 
rule of construction was adopted to give effect to the presumed intention of the 
Legislature not to take away vested rights in this fashion.’’ 

Of course it is always open to the Legislatufe, by express words, 
to apply a new statute of limitation so as to talcc aivaij a right of suit 
or other proceeding; but in that case it will be simi>Iy an instance of 
the express intention of the Legislature overriding the ordinary rule 
of construction.^' See also the undermentioned cases.*'^ 

An alteration of the law of limitation the pendency ot a suit 

or proceeding does not, in any event, affect such suit or proceeding.^® 

A law creating a new right cannot, as such, be presumed to have 
no retrospective effect. The rule against retrospective operation is 
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intended to apply not so much to a law ci*eating a new right as to a 
law creating a new obligation or interfering with vested rights. Whore 
the new’ right is created expressly under conditions which prevent its 
imposing any new obligation on, or its interfering w'ith, any vested 
rights in others, the reason against its retrospective operation ceases 
to exist.^® 

In the undermentioned case-^ of the Calcutta High Court the 
question w’as raised without being decided whether, when a later 
Limitation Act repeals a prior Act w'hich itself had kept alive certain 
provisions of a still earlier Act, the earliest Act was kept in force in so 
far as those provisions were concerned. But subsequently the same 
High Court has decided^^ the question and laid down that the earliest 
Act was not kept in force. 

16. Limitation bars remedy but does not destroy right, 
— As has been seen in Note 3, limitation, as distinguished from 
l)rescription, merely bars the remedy but does not destroy the right,^ 
w'hich remains and continues available in other w’ays. Thus, w*here a 
suit or a debt is barred by limitation, the debt nevertheless remains; it 
is open to the debtor to pay the barred debt and the payment cannot 
be recalled on the ground of failure of con.sidoration." Similarly, a 


20. (’95) 22 Cal 767 (777, 778) (FB), Jagadanund Singh v. Amirta Lall Sircar. 
(Overruling 14 Cal 636.) 

21. (’83) 9 Cal 644 (646, 647) (DB), Badha Prosod Singh v. Snndnr Lall. 

22. (*85) 11 Cal 55 (58) (DB), Bacharam Diitta v. Abdul Waked, 

Note 16 

1. (’39) 26 AIR 1939 Bom 494 (496) : I D R (1939) Bom 685 : 185 Ind Cas 366. 
Surat Borough Municii)ality v. Sari/a Karunnisa. (The rule of limitation is a 
rule of procedure, a branch of the adjective law, and does not either create or 
extinguish rights, except in the case of acquisition of title to immovable property 
by prescription under B. 28, Limitation Act.) 

(’87) 14 Cal 60 (55) (D B), Ana7tdo Kishore Dass v. Anando Kishore Bose. 

(’10) 7 Ind Cas 898 (899); 33 Mad 308 (D B), Suhra^na^xia Iyer v. Gopala Iyer. 
(’31) 18 AIR 1931 All 635 (649) : 136 Ind Cas 145: 54 All 299 (F B), Bani Karan 
Singh y. Ba^n Das Siitgh. (Obiter—Per Bajpai, J.) 

(’30) 17 AIR 1930 Rang 228 (232) : 8 Rang 380 : 127 Ind Cas 161 (F B), Abdul 
Oanny v. I. M. Btissell. (Per Carr, J.) 

(’21) 8 AIR 1921 Lah 170 (171): 65 Ind Cas 642 (DB), Nathiva v. Kanhiya. (AIK 
1915 All 480, disapproved.) 

(’21) 8 AIR 1921 Lah 351(352): 57 I.C. 348 (DB), AJcbar Hussain v. Bagnandan. 
(’35) 22 AIR 1935 Oudh 213 (216) ; 153 Ind Cas 307 : 10 Luck 481 (DB), Sarda 
Nand v. Daya Shanker Singh. (Mortgagee in possession — So long as i)Ossession 
lasts, bis right to the mortgage money is not lost though right of suit on the 
mortgage may have become time-barred.) 

[Sea (’16) 3 AIR 1916 Low Bur 67 (68): 35 I.C. 741, S.King v. D. J. Buchanan. 
(’80) 6 Cal 897 (899): 6 Cal LR 489; 3 Shome LR 154 (DB), Ntirsuigh Dayal v. 
Hurryhur Sa7m.] 

See also Section 28 Note 1. 

2. (’40) 27 AIR 1940 Lah 166(169): 188 Ind Cas 833, Punjab National Bank Ltd’ 
V. Official Beceiver, Karnal. (Sections 60 and 61 of the Contract Act which 
recognise this principle give the right to a creditor to appropriate payments even 
towards time-barred debts.) 

<’40) 27 AIR 1940 Mod 908 (908), Thwimanna Bhat v. Adyaxithaya. (The rela¬ 
tionship of debtor and creditor does not cease even though the debt is barred by 

limitation.) . , ^ ^ 

(’89) 26 AIR 1939 Bom 494 (496): I L R (1939) Bom 685: 185 Ind Ca.s 366, Swruf 

Borough Municipality v. Sari fa JCarMunisM. (A barred debt if paid cannot be 

recovered bock on the ground that it was barred by limitation.) 
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barred debt is a good consideration for a written promise to pay it. 
bee s. 25 of the Contract Act. See Note 14 under section 3. 

17. Limitation and defence. — See Note 15 to Section 3. 


18. “Consolidate and amend.”—“ The very object of consoli¬ 
dation." said Lord AVatson in Administrator-General of Bengal v. 
rremlal MulUc'k} “is to collect the statutory law bearing upon a 
particular subject, and to bring it down to date, in order that it may 
form a useful code applicable to the circumstances existing at the time 
when tlie consolidating Act is passed." 

In the case, therefore, of a consolidating statute, the construction 
must be, not with reference to the circumstances existing at the time 
of the preceding Acts, but in relation to those existing at the time cf 
the consolidating itself,- and the law should thenceforth be ascertained 
from that enactment itself and not from prior decisions.^ 


19. Act, if exhaustive. — "The essence of a Code," said Lord 
Davy in Goknl Mandar v. Pudmannnd Singh,^ “is to be exhaustive 
on the matters in respect of tvhich it declares the laxOy and it is not 
the province of a Judge to disregard or go outside the letter of the 
enactment according to its true construction. 

The Indian Limitation Act is an exhaustive Code governing the 
law of limitation in India in respect of all matters specifically dealt 
with by it, and the Indian Courts are not permitted to travel beyond 
its provisions to add to or supplement them.- In respect of matters 


(’77) 1 Mrtd 267 (276) : 1 Incl Juv 367 : 1 Mad L R 343 (DB), 

Gcncral v. Hawkins. , . 

[See (’21) 8 AIR 1921 Cal 67 (68): 48 Cal 817 : 66 Ind Cas 209, Narcndra Lai v. 
Taruhala Dassi. (A creditor can enforce the lien in respect of the debt though 
the debt itself is barred.) 

(’10) 7 Ind Cas 399 (400): 34 Mad 167 (DB), Kandasivami Pillaiy. Avayambal.} 

1R 


1. (’95) 22 Cal 788 (798): 22 Ind App 107: 6 Sar 603 (PC). (It is not correct to give 
the Act a meaning in the light of the circumstances present at the time of the 
enactment in its original form.) 

[See also (’30) 17 AIR 1930 All 225 (230) : 125 Ind Cas 477 : 52 All 619 (F B), 
Sautha Nand Gir v. Basitdcvanand. (Consolidation means reduction to a sys¬ 
tem of the whole of the statute law’ relating to the same subject-matter as illus¬ 
trated by judicial decisions.)] 

2. (’95) 22 Cal 788 (798) : 22 Ind App 107 : 6 Sar 603 (PC), The Administrator- 
General of Bengal v. Prcmlal Mtdlick. 

3. (’96) 23 Cal 563 (571, 572): 23 Ind App 18 : 6 Mad L Jour 71 : 6 Sar 667 (PC), 
^ojcndra Nath Sircar v. Kainalbasini Dassi. 

(’01) 28 Cal 517 (528): 5 Cal W N 640 (DB), Lala Siiraj Prosad v. Golab Chand. 
(’23) 10 AIR 19’23 Mad 523 (525): 73 Ind Cas 343: 46 Mad 605: 24 Cri L Jour 599 
(FB), Gopal Naidu v. Emperor. (Per Schwabe, C. J.) 

(’09) 4 Ind Cas 442 (445)(DB)(Cal), Bidhumiikhi Dasi v. JiUndra Nath. (Essence 
of a Code is to be exhaustive on matters in respect of w^hich it declares the lawr.) 
(’09) 1 Ind Cas 829 (832) : 36 Cal 354 (364) (DB), Burn <& Co. Limited v. CoZm 
^JcDonald. (Per Maclean, C. J.) 

Note 19 

1. (’02) 29 Cal 707 (715) : 29 Ind App 196 : 6 Cal W N 825 : 4 Bom L R 793 : 8 

Sar 323 (PC). ^ 

2, (’40) 27 AIR 1940 Rang 276 (278): 1941 RangLRl : 192 I. C. 625 (FB), F%rm 
Eng GimMoh v, Chinese Merited Banking Co. Ltd. (There is no judicial discre¬ 
tion to relieve the parties from the operation of the Limitation Act in a case of 
hardship or any authority in the Court to dispense with its provisions.) 



PREAMBLE 


143 


not dealt with by it, however, the Act does not apply and tliere will be 
no limitation in respect of such matters. It is a rule of construction of 
every statute that the Court ought not to act on the principle that 
every procedure is to be taken as prohibited unless it is expressly 
provided for, but should proceed on the converse principle that every 
procedure is to bo understood as permissible till it is shown to be 
prohibited by law.^ Again, w'hile the periods of limitation or the rules 
of computation must be strictly confined to the limits of the Act, there 
will be nothing repugnant in so consiruiiuj the words of column 3 of 
the schedule as to date a cause of action only when the remedy based 
on it is available.^ 


(’39) 26 AIR 1939 All 82 (83, 84) : ILR (1939) All 207 : 180 Ind Cas 927 (DB), 
Lakhmi Chand v. Bibi Kalsumannissa. (It is not permissible to the Court to 
discover in the provisions of the Limitation Act general principles and to apply 
these principles to cases which are not specifically provided for by the Act itself.) 
(’38) 25 AIR 1938 Nag 534 (535) : ILR (1940) Nag 334 : 180 Ind Cas 903 (DB), 
Ziajarain Dadtcji v. Paiku. (Effect must be given to the provisions of the Act 
unhampered by questions of expediency and the like.) 

(’35) 22 AIR 1935 P C 85 (88) : 62 Ind App 60 : 57 All 242 : 155 Ind Cas 205 (PC), 
Maqhul Ahmad v. Onkar Pratap. (The Court has no general discretion, outside 
the limits of the Act, to dispense with its provisions or to relieve a suitor from 
the operation of the Act in a case of hardship or mistake.) 

(’27) 14 AIR 1927 Lah200 (208. 209): 8 Lah 54 : 1021. C. 523 (DB), Hari Sinoh 
V. Mahomed Said. (No saving of limitation apart from the provisions of the Act.) 
(’27) 14 AIR 1927 All 446 (449) : 49 All 565 : 102 Ind Cas 96 (DB). Pam Charan 
Sahu V. Goga. (No rule of suspension of limitation contrary to S. 9 of the Act.) 
(’33) 20 AIR 1933 Mad 418 (420) : 56 Mad490 : 143 IndCasl(FB), Sundaravnna 
V. Abdul Kadir. (Exemption unknown to the Limitation Act cannot be granted.) 
(’35) 22 AIR 1935 All 323 (325, 326) : 153 Ind Cas 1058 (DB), Mahomed yunis v. 

Tilog Chand. (Principle of equity cannot be invoked to enlarge period of limitation.) 
(’26) 13 AIR 1926 Cal 65 (73) : 89 I. C. 1000 (DB), Sarat Kaviini Dasi v. Nagen- 
dra Nath Pal. 

(’28) 16 AIR 1928 Mad 509 (512, 513): 111 I. C. 210 : 51 Mad 549 (DB), Avwialu 


Amina v. Narayanan Nair. 

(’26) 12 AIR 1925 Oudh 369 (369) : 87 Ind Cas 17, Pam Pher v. AJudhxa Singh. 
(AIR 1914 Bom 201 dissented from.) 

(’25) 12 AIR 1925 Mad 334 (337) : 85 Ind Cas 272 (DB), Ammathayi Animal v. 

SivaramaPillai. (No newgroundofextensionorsusi>ensionof time to be allowed.) 
(’27) 14 AIR 1927 Mad 597 (597) : 50 Mad 417 : 100 Ind Cas 776 (DB), Satya- 
narayana Brahman v. M. Seethayya. (No equitable ground of suspension of 

cause of action.) , ^ ^ . 

(’26) 13 AIR 1926 Mad 857 (859) : 96 Ind Cas 657 (DB), Sornam Pxllai v. Thtru- 

vazhiperumal Pillai. ^ , 

[See (’36) 23 AIR 1936 All 383 (384) : 163 Ind Cas 244 (DB), Pam Copal v. Mt. 


Oanaa Devi. ,, ,, 

(’82) 142 Ind Cas 23 (24) (DB) (Cochin), Sanhunny Menon v. Paramesivara 

Menon. (Cochin Limitation Regulation.)] 

3. (’88) 6 All 163 (172): 1882 All W N 202 (FB), Narsingh Das v. Mangal Dnbey. 

(Per Mahmood, J.) ___ ,, , 

(’89) 11 All 267 (287): 1889 All W N 55: 13 Ind Jur 427 (FB), Muhammad Sidai- 

man Khan v. Muhammad Yar Khan. 

(’25) 12 AIR 1925 Mad 42 (44): 84 Ind Cas 134 : 48 Mad 494, Sooryaprakasam v. 

Munisivami CheiH. (Section 151, C. P. C.) 

(’10) 5 Ind Cas 582(684): 87 Cal B 99 (DB),CAhrtvMrtnissa Btbtv. Basirar Rahman. 
(But Court should see that the decision is not in conflict with the intention of 

Legislature.) 

4, (’26) 12 AIR 1925 Cal 466 (459): 86 I. C. 130 (DB). Dina Nath y. Jadu Nath. 
(’20) 7 A I R 1920 Mad 1 (18) : 48 Mad 185: 64 Ind Cas 66 (FB), Muihukorakkal 

y. Madar Ammal. (Per Beshagiri Aiyar, J.) ^ t i r. mi 

[fiee (’86) 22 A 1 R 1935 Cal 833 (336) : 62 Cal 66 : 158 Ind Cas 191 (DB), 

Jateendra Chandra v. Rebateemohan Da«.] 
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Preamble 
Note 20 


20. “Certain applications to Courts.”—The Act lays down 
the law relatin" to the limitation of oil suits and appeals but of certain 
applications only. Those applications are specified in the articles of the 
Act doalini*: witli applications. The Act does not govern an api>lication 
wliich docs not fall under one or the other of these articles.' 

The Limitation Act apidies only to such applications as a party 
is hound to make for securing the relief he requires and does not apply 
when the application relates to an action which the Court ought to 
take of its own motion, whether the parties apply for it or not,^ or 
which the Court has no discretion to refuse,^ or which is only 


Note 20 

1. (’28) 15 AIR 1928 Bom 236 (238): 52 Bom 360 : 109 Inti Cas 734 (DB), ShanJiar 
Appaji V. Ganga limn Bapuji. (Application to ascertain mesne profits.) 

{See (’02) 25 Mad 724 (725): 12 Mad L Jour 438, Alagappa Chetty v. Saratham- 
hat. (Application for insolvency after one mouth mentioned in S. 55, C. P. C.— 
Not barred by limitation.)] 

2. (’16) 3 A I R 1916 Cal 231 (232, 233) : 28 Incl Cas 211 (DB), Beni Singh v. 
Berhanuleo Sintjh. (Application under O. 34, It. 5 (2) must be made by party _ 
Hence Article 181 applies.) 

(’30) 17 AIR 1930 Nai? 206 (207): 26 Nag L R 166:122 Ind Cas 441, Mi, Lnhshmi 
Jiai V. Tuharam. (An application for appointment of a commissioner to make 
partition, the preliminary decree itself having made provision for the appointment 
_No limitation : 4 Mad 172 relied on.) 

(’04) 28 Mad 127 (129) : 14 Mad L Jour 436 (DB), Latchmanan Chetty v. Bama- 
nathan Chetty. (Do.) 

(’15) 2 A I R 1915 Oudh 140 (141, 142) : 30 Ind Cas 230, AH Muhammad v. Alia 
Khaiium. (Court setting aside an erroneous order confirming a sale under S. 151, 
C. r. C. — No limitation.) 

(’06) 30 Bom 415 (420, 421) : 8 Bom L R 218 (DB), Babaji v. Eiishaha. (Bombay 
Mamlutdar’s Courts Act, 1876—Mamlatdar himself bound to order village officers 
to give effect to his order for possession without party’s application.) 

(’13) 19 Ind Cas 496 (496) (Mad), Hyder Sahib v. Giria Chettiar. (Correction of 
obvious slips or mistakes in an award.) 

(’29) 16 AIR 1929 Pat 368 (368) : 8 Pat 482 : 117 Ind Cas 647 (D B), Kamahhya 
Naraynn Singh v. Akloo Singh. (Application for ascertainment of mesne profits.) 
(’92) i9 Cal 132 (138, 139) (F B), Puran Chand v. Boy Badha Kishen. 
iSce (’26) 13 AIR 1926 Pat 141 (142, 143) : 5 Pat 223 : 92 Ind Cas 629 (D B), 
Bhatii Bam Madi v. Fogal Bam. (Application for mesne profits.) 

(’24) 11 AIR 1924 Pat 781 (782) : 4 Pat 57 : 84 Ind Cas 272, Harakhpan Misser 
V. Jagdeo Missir. (Do.)] 

[See also (’24) 11 AIR 1924 Cal 895 (897) : 80 Ind Cas 55 (DB), Chandra Kumar 
Mukhopadhya v. Sm. Sudhansu Badani Debi. (Amendment under S. 152, 
C. P. C., can be made at any time.) 

(’13) 21 Ind Cas 540 (541) : 7 Sind L R 53 (DB), Bikhomal Lai Chand x.BajaU 
vial Manomal. (Do.)] 

[See however (’28) 15 AIR 1928 Mad 522 (522) : 109 Ind Cas 528(DB), 

Baju V. Narasimharaju. (Application under O. 20, R. 12, C. P. C., for ascer¬ 
tainment of mesne profits falls within Article 181.)] 

See also Section 3 Note 26. 

3. (’87) 9 All 364 (365) : 1887 AH W N 79, Darbo v. Kesho Bai. (Application to 
bring decree into conformity with judgment.) 

{’97) 1897 Pun Re No. 12, Devi Das v. Gurdatta (Do.) 

(TO) 6 Ind Cas 537 (540, 541) : 37 Cal 796 (D B), Madhabmoni v. Lambert. 
(Application under O. 34, R. 3, C. P. C.) 

{’08) 11 Oudh Cas 208 (211, 212), Sital Prasad v, Abdur Bashed. (Application to 
amend description of property in decree.) 

[See (’13) 20 Ind Cas 685 (687) (Cal), Prasanna Kumar y. Asutosh Boy. (Appli¬ 
cation by assignee to be substituted in a pending suit—No limitation.) 

(’16) 3 AIR 1916 Low Bur 10 (11) : 8 Low Bur Bui 422 : 35 Ind Cas 950 (D B), 
MooUa Kasim v. Moolla Abdul 2?<ikt7».] 
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ministerial,* or is only of a formal character.^ 

The Act applies to suits or appeals or applications to Courts.^ 
See also Note 27 under section 3. 

The Act bars a remedy only against a person against ivhom a 
right exists and not against whom no relief is claimed/ 

As to whether the residuary article, Art. 181, applies to applications 
which are not under the Civil Procedure Code, see Note 2 to Art. 181. 


Preamble 
Notes 20-21 


21. Criminal proceedings and limitation. — The Indian 
Limitation Act has no application to criminal i>roceedings except to 
the extent provided therein.^ There is no limitation for i^referring a 
complaint of a criminal offence unless the penal law creating the 
offence prescribes any period within which a complaint may be made 
in respect thereof.^ See also the Authors’ Commentary on Criminal 
Procedure Code (2nd Edn.), S. 4 (l) (h). Note 14. See also Note 20. 


4. (’87) 10 Mad 51 (52) (D B), Jivraji v. Pragji. (Application tobiing decree into 
conformity with judgment—No limitation.) 

(’82) 6 Bom 586 (687) : 7 Ind Jur 35 (D B), VUhal v. Vithojirav. (Application for 
sale certificate.) 

<’84) 8 Bom 377 (380) (D B), Devidas Jagjivan v. Pirjada Begum (Do.) 

(’81) 4 Mad 172 (173) (D B), Kylasa Gounden v. Bamastvami. (Do.) 

(’83) 1883'All W N 262 (262) (D B), In re Kishen Singh. (Do.) 

5. (’81) 6 Cal 60 (63, 64) : 7 Cal L B 345, Qovind Chunder Gosxoami v. Rttngun- 
mon/y. (Such as application to transfer a case from one board to another or to 
transfer a case to the bottom of the board, change of attorney or change of case or 
to request the Court to deal with a pending suit in a particular way.) 

€. (02) 24 All 402 (404) : 1902 All W N 99 (F B), Udit Upadhia v. Imam Bandi 
Bihi. (District Registrar not ordinarily a Court.) 

\8ee (’13) 15 Ind Ca.s 652 (653) : 13 Cri L Jour 608 (FB) (Mad), Xris;ma?umaf v. 

Krishna Ayyangar. (Registration Officer is not a Court.) 

(’12) 18 Ind Cas 896 (896) : 35 All 109 : 14 Cri L Jour 144, Emperor v. Udit 
Narain. (Do.)] 

7 (’27) 14 AIR 1927 Cal 794 (796) : 104 Ind Cas 676 (DB),.7odw Nath Mandal v. 
AmuVya Krishna Kundu. (Application to implead a party against whom no relief 
is claimed — No question of limitation.) 

<’07) 6 Cal L Jour 568 (563) : 12 Cal W N 84 (D B), Mohammad Ishaq v. Sheikh 
Akratnnl. (Do.) 

Note 21 


1. See (’24) 11 AIR 1924 Lah 569 (669): 76 Ind Cas 183, AbdulQadiry. Mahomed 
* Ibrahim. (Application for sanction to prosecute_No limitation.) 

.(’16) 8 AIR 1916 Mad 1110 (1113) : 39 Mad 750: 14 Ind Cas .30o (FB), 

Barni. (There is no rule of law which subjects applications made under the 
special provisions of B. 196, Cr. P. C., to the periods of limitation contained m 

the Limitation Act.) . _ tt j 

.(-98) 16 Miid 847 (349): 8 MLJ 180: 1 Weir 672 (DB), Queen-Empreu y. Ko,tda. 

(Act XIII of 1869—Complaint in respect of breach of contract—Complaint cannot 
be dismissed on the ground that the claim is barred by time.) 

(’71) 16 Bath W R Or 26(27) : 7 Beng L R 63 (DB), Queen v. Ammeroddeen. 

2. (’26) 12 AIR 1926 Mad 186 (187) : 85 Ind Cas 646, 

Ratna Bao. (Madras DUtrIct Mnnioipaliiies Act, V of 1920, 8. 180 — Offence 

under— Three months limitation U provided.) 

<'ll) 10 Ind Cas 787 (789) (Low Bur), Mahotned Jeica v. M tlson. (Section 16 of 

the Merchandise Marks Act, IV of 1889.) 

<’99) 22 Mad 488 (490) : 1 Weir 821 (DB), BuppeU v. Ponnusam* Tevan. (Do.) 
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Preamble 
Notes 22-26 


23. Application of periods of limitation to facts, — It is 
not on the facts alleged in the plaint but on the facts proved or 
admitted that limitation has to be computed and any particular article 
of the Act applied.^ 

24. Applicability of the Act to arbitrations. — See Note 27 to section 3, 

25. Applicability of the Act to special or local laws. — See Note 6 tO' 

section 29. 

26. “Rules for acquiring by possession the ownership of easements 

and other property.’* — See Notes to sections 26 and 28. 


22, Damdupat and the Limitation Act, — The rule of 
damdupat is not affected by the Limitation Act^ with the result that 
though the Limitation Act prescribes a period of twelve years for the 
recovery of money due on immovable property, the plaintiff will not be 
entitled to recover interest in contravention of the rule of damdupat. 


Note 22 

1. (’85) 9 Bom 233 (235) (DB), Hari Slahadaji Savarhar v. Balambhai Baghic-. 

nath Khare. (3 Bom 312 followed.) 

Note 23 

1. (‘40) 27 AIR 1940 Oudh 134 (135) : 15 Luck 157 ; 185 Ind Cos 736 (DB), Jai 

Mangal Teicari v. Bindesliuri Singh. 

(’29) 16 AIR 1929 Nag 124 (125) : 118 Ind Cas 62, Ibrahim Khan v. Nagoji. 

[See (’38) 25 AIR 1938 Nag 335 (339) : I L R (1939) Nag 1 : 177 Ind Cas 6 (FB),. 
Asaram v. Budheshwar. (Per Stone, C. J.—In considering whether a particular 
remedy is barred one looks not at the relief given but at the cause of action, that 
is, at the necessary allegations which have to be made and found before the 
relief sought can be given.) 

(’27) 14 AIR 1927 Nag 10 (12) : 98 Ind Cas 22 : 22 Nag L R 147, Secretary of 
State V. Bagmal Kishandayal."] 

[Sec however (’37) 24 AIR 1937 Bom 244 (254) : 170 Ind Cas 172 (DB), Achnt 
V. Shivaji Boo. (Question of limitation is to be decided with reference to cause 
of action and to frame of suit when instituted and not with what is found at the • 
end of trial.)] 

See also Section 3 Note 8. 



PART I. 

PRELIMINARY. 

' ■ t 

Short title, extent 1 .* (1) TMs Act may be called 

and commencement, the Indian Limitation Act, 1908. 

(2) J-t extends to the whole of British India; and 

(B) This section and section 31 shall come into 
force at once. The rest of this Act shall come into 
force on the first day of January, 1909. 

Synopsis 

1. “ British India.’* 

2. “ The rest of this Act shall come into force 

on the first day of January, 1909.” 

1, “British India.” — The Act applies only to proceedings in 
British India and not to proceedings in foreign States.^ The expression 

• Act of 1877 : S. 1. 

PAKT I. 

PEBLIMINARY. 

1. This Act may be called “The Indian Limitation Act, 
1877”: 

It extends to the whole of British India ; but nothing 
contained in sections two and three or in Parts II and III 
applies : 

(a) to suits under the Indian Divorce Act, or 

(b) to suits under Madras Begulation YI of 1831 ; 

And it shall come into force on the first day of October, 
1877. 

Act of 1871 : S. 1. 

PART I. 

Pbeliminaby. 

1. This Act may be called “The Indian Limitation Act, 
1871.” 

It extends to the whole of British India ; but nothing 
contained in sections two and three or in Parte II and III 
applies : 

(a) to suits instituted before the first day of April, 1873 \ 

(b) to suite under the Indian Divorce Act ; 

(o) to suits tinder Madras Regulation VI of 1831. 

. This Act shall come into force on the Ist day of July, 

Commencement, 

Act of 1859. 

No provision corresponding to the present section. 

Section 1 — Note 1 

1 (’87) 14 ATTt 1927 Lah 200 (208): 8 I^ah 54 :102 Ind Cas523 (DB), Hari Singh 
v,Mihammad Said. (Poonch State is a foreign State.) 


Short title. 
Extent of Act. 

Commencement. 

# 

Slwrt title. 
Extent of Act. 
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Section 1 “British India'* is not defined in the Act and therefore the definition 

Note 1 thereof in the General Claiises Act, X of 1897, will apply.^ Under S. 3, 

clause 7 of that Act, “British India" has been defined as follows : 

“‘British India’ shall mean, as respects the period before the 
coinnicncenient of Part III of the Government of India Act, 1935, all 
territories and places within His Majesty’s dominions which were for 
the time being governed by His Majesty through the Governor-General of 
India or through any Governor or officer subordinate to the Governor- 
General of India, and as respects any period after that date means all 
territories for the time being comprised within the Governors’ Provinces 
and the Chief Commissioners’ Provinces, except that a reference to 
British India in an Indian law passed or made before the commence¬ 
ment of Part III of the Government of India Act, 1935, shall not include 
a reference to Berar." 

Aden^ and British Burma^ were governed by His Majesty through 
Governors or otlicr officers subordinate to the Governor-General of 
India and were thus within “British India.” As regards Aden, it has 
now been 'provided by the Government of India Act, 1935 (25 & 26 
Geo. V., c. 42). S. 288, that on such date as His Majesty may, by Order 
in Council appoint, Aden shall cease to he a part of British India. 
By virtue of an Order in Council issued under that section, Aden has 
ceased to he a part of British India from the 1st April 1937. By virtue of 
s. 46 , sub-s. (2) of the said Act, Burma has ceased to he a part of British 
India from 1st April 1937. But, by virtue of S. 466 of the Government 
of India Act, 1935, the law previously in force in Burma will continue 
to he in force there until altered or repealed or amended by the 
Legislature or other competent authority. 

The Laccadive Islands are a part of British India^ but by virtue 
of ’s. 3 of the Laccadive Islands and Minicoy Regulation, I of 1912 the 
applicability of the Limitation Act is excluded.^ 

The following territories do not fall within the scope of the 
definition of British India : 

1 . Native States of India.® 

(’18) 5 AIR 1918 Mad 580 (584): 40 Mad 1069 : 42 lud Cas 294 (FB), Pen ce Leslie 
Co. Ltd., Cochin v. Perumal. 

(’23) 10 AIR 1923 Mad 72 (73) : 45 Mad 1014 : 69 Ind Cas 932 (DB), Srinivasa 
Ayyangar v. Narayana Rao. (No operation in Mysore.) 

(’10) 8 I. C. 645 (646) (DB)(Bom),C7ianwafapav. AbdulVahab MnhamedHussen. 

2. See Section 3 (7) of that Act. 

3. (’24) 11 AIR 1924 Bom 290 (293) : 84 Ind Cas 796 (DB), Abdulla Mohamed v. 
A. M. Zulaikhi. 

See also Aden Laws Regulation of 1891, Section 2. 

4. (’86) 13 Cal 221 (223) (DB), Aga Mohavi7nad Hamadani v. Cohen. 

5. (’26) 13 AIR 1926 Mad 657 (658) : 49 Mad 419 : 93 Ind Cas 341 (DB). Ahnad 
Koya V. 

6. (’88) 1888 Pun Re No 191 (p. 499), Rajah of Faridlioi v. Bir Sing. (Reversed 
by Privy Council on another point.) 

(’02) 29 Cal 400 (401, 402) : 6 Cal W N 573 (DB), Ratan Mahanti v. Khatoo 
Sahoo. (The Tributarv Mahals of Orissa do not form part of British India.) 

(.’06) 33 Cal 219 (253): 33 Ind App 1 (P C), Hemchand Dcvchand v. Azam Saharlcd 
Chhotamlal . (Kathiawar State not British India.) 
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2. Lands ceded by Native Princes to the British Government for 
limited imrposesj e. g., civil stations and cantonment areas,® and 
land over ■vs’hich jurisdiction has been ceded for the purposes of 
railway administration.® Thus, the Cantonments of Wadhwan^® 
and Secunderabad'^ and the Rajkot Civil Station'^ are not 
included in “British India.” 

"Where full soveieignty has been ceded or a new territory has been 
atK-iuired, the territory will of course thereby become part of 
British India.'® 

3. Territories si^ecially excluded from the term “British India” 
by legislative enactment. Thus, Singapore'^ is not a part of 
British India. 

The Limitation Act as such is not in force in the Shan States.''" 


2. “ The rest of this Act shall come into force on the 
first day of January, 1909,” —The object of postponing the opera¬ 
tion of the Act is to enable persons to enforce their rights, if any, 
before the new Act negativing such rights comes into force.' 


Section 1 
Notes 1-2 


2.**" In this Act, unless there is anything repug- 
* Definitions, nant in the subject or context, — 


Eeferences to Act IX 
of 187J. Saving of 
titles already acquired. 
Saving of Act IX of 
18?2 1 Section 25. 


• Act of 1877 : Ss. 2 and 3. 

2. All references to the Indian Limitation Act, 1871, 
shall be read as if made to this Act; and nothing herein 
or in that Act contained shall be deemed to affect any title 
acquired, or to revive any right to sue, barred under that 
Act, or under any enactment thereby repealed ; and 
nothing herein contained shall be deemed to affect the 


Indian Contract Act, Section 25. ___ 

(’82) 8 Cal 985 (990, 991) : 11 Cnl L R 241 ; 7 Ind Jur 136 (FB), Evi-press v. 

Keshuh. (The territory of Mayurbhanj is outside British India.) 

7, (’12) 17 Ind Cas 534(535,636); 37 Bom 152:13 Cri L Jour 790 (DB), Emperor 

(’10) 0 Ind Cas 429 (429) : 6 Nag L R 49, Babu v. Parbat%. (Bcrar.) 

C26) 12 AIR 1925 Mad 1100 (1101) : 88 Ind Cas 430 (DB), Ztebeda Begum v. 

Kommana Kanniah. (Agency Tracts of Vizagapat^i.) rTrirt/T^Ti\ ip 

8 (’12) 17 Ind Cas 534 (535,536); 37 Bom 152: 13 Cri L Jour 790 (DB), Emperor 
V. Chimmanlal. (Wadhwan civil station is not part of British Indi^) 

9. (’97) 25 Cal 20 (31) ; 24 Ind App 137 : 7 bar 239 : 1897 Pun Re No 6 Ci . 
2 Cal W N 1 (P C), Muhammad Ynsuf-tid-din v. Empress. 

10 . (’12) 37 Bom 152 (156) : 17 Ind Cas 534 : 13 Cri L Jour 790 (DB), E7np€i0} 

V Chimmanlal. (Dissenting from 9 Bom 244.) , *t j 

11 . (’33) 20 AIR 1933 P C 134 (135) ; 60 Ind App 167 : 56 Mad 40;> : 142 Ind Cas 
662 (P C), Anantapadmanabhaswami v. Official 

(’87) 24 AIR 1937 Bom 242 (243) : 169 Ind Cas 651, Ezra Stan <2 Co. \. Kailas 
Viraiah. (AIR 1933 P C 134 relied on.) 

(’98) 21 Cal 177 (179), Hussain AH Mirza v. ^16id AH ]ilirza. , ... 

12 . (’86) 10 Bom 186 (188) : Ratanlal 218 (DB), Queen-EmpreM v. Abdul Lalib. 

13 . (’96) 19 Bom 680 (686), Jalbhai Ardeshir Shet v. Louis Manuel. 

14 . Bee Straits Settlements Act, 1866, Section 1. 

15 . (’87) 24 AIR 1987 Rang 477 (478) ; 1937 Rang L R 287 : 173 Ind Cas 160, 
Kannappa v. Ishaar Singh. 

Note 2 

1 . (16) 8 AIR 1916 Lah 146 (148) : 86 Ind Cas 67 : 1916 Pun Re No 88, Asa Ram 
y.'Budhu Mai. (Where operation of Act is postponed, that Act is rctros^tive.) 
(’22)9AIB 1922 Mad 417^18,419): 70 Ind Cas 743 (DB), Gana^tht Mudaltar 
V. Krishnamachari. (New law ought not to be applied so as to kill causes of 
action which were alive on date of its enactment.) 


Section 2 
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Section 2 

« 


(1) ‘^applicant” includes any person from or 
through -^hom an applicant derives his right to 
apply : 

(2) “bill of exchange” includes a hundi and a 
cheque: 

(8) “bond” includes any instrument whereby 
a person obliges himself to pay money to another, 
on condition that the obligation shall be void if a 
specified act is performed, or is not performed, as the 
case may be: 


Interpreta- 3. In this Act, unless there be something repugnant in the 

tion clause. subject or context — 

‘plaiutifl ’ inchides also any person from or through whom a plaintiff derives 
his right to sue; ‘applicant’ includes also any person from or through whom an 
applicant derives his right to apply; and ‘defendant'includes also any person from 
or through whom a defendant derives his liability to be sued : 

‘casement’ includes also a right, not arising from contract, by which one 
person is entitled to remove and appropriate for his own profit any part of the soil 
belonging to another, or anything growing in, or attached to, or subsisting upon, 
the land of another : 

‘ bill of exchange ’ includes also a hundi and a cheque : 

‘ bond * includes any instrument whereby a person obliges himself to pay money 
to another, on condition that the obligation shall be void' if a specified act is per¬ 
formed, or is not performed, as the case may be : 

‘promissory note’ means any instrument whereby the maker engages absolutely 
to pay a specified sum of money to another at a time therein limited, or on demand, 
or at sight : 

‘trustee’ docs not include a benaniidar, a mortgagee remaining in possession 
after the mortgage has been satisfied, or a wrong-doer in possession without title : 

' suit ’ does not include an appeal or an application : 

‘registered’ means duly registered in British India under the law for the 
registration of documents in force at the time and place of executing the document, 
or signing the decree or order, referred to in the context : 

‘foreign country’ means any country other than British India : 
and nothing shall be deemed to be done in ‘good faith' which is not done 
with due care and attention. 


Act of 1871 : Ss. 2 and 3. 


Bepeal of 
enactments. 


2. On and from that day- the enactments mentioned in the 
first schedule hereto annexed shall be repealed to the extent specified 
in the third column of the same schedule. 


Inierprefa- 3. In this Act, unless there be something repugnant in the 

tion clause. subject or context — 

‘ minor ’ means a person who has not completed his age of eighteen years ; 
‘plaintiff’ includes also any person through whom a plaintiff claims ; 
‘nuisance* means anything done to the hurt or annoyance of another’s 
immovable property and not amounting to a trespass ; 

' bill of exchange ’ includes also a hundi ; 

‘trustee* does not include a benamidar, a mortgagee remaining in possession 
after the mortgage has been satisfied, or a wrong-doer in possession without title ; 

‘ registei*ed ’ means duly registered under the law for the registration of docu¬ 
ments in force at the time and place of executing the documents referred to in the 
context ; 

‘foreign country’ means any country other than British India ; 

and nothing shall be deemed to be done in ‘good faith' which is not done with 
due care and attention. 

Act of 1859. 

There was no interpretation clause in this Act. 
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(4) “defendant” includes any person from or 
through whom a defendant derives his liability to 
be sued: 


(^5) “ easement ” includes a right not arising from 
contract, by which one person is entitled to remove 
and appropriate for his own profit any part of the 
soil belonging to another or anything growing in, or 
-attached to or subsisting upon, the land of another : 

(6) “foreign country” means any country other 
than British India: 


('7) “good faith” : nothing shall be deemed to be 
done in good faith which is not done with due care and 
attention: - 


(8) “plaintiff” includes any person from or 
through whom a plaintiff derives his right to sue: 

“promissory note” means any instrument 
whereby the maker engages absolutely to pay a speci¬ 
fied sum of money to another at a- time therein limit¬ 
ed, or on demand, or at sight: 

(10) “suit” does not include an appeal or an 
application: and 

(11) “trustee” does not include ia benamidar, a 
mortgagee remaining in possession after the mortgage 
has been satisfied, or a wrong-doer in possession with¬ 
out title. 

SECTION 2 (GENERAL) 


1. Definitions_General.— This section is an interpretation 

clause. 'As a general rule of construction, woicU in an Act should receive 
their ordinary and plain meaniny unless a contrary intention is 
apparent from the context. The object of a definition clause is, however, 
to declare that certain words used in the Act shall have the meaning 
given to them by the definition thereof.' The definition may include in 
the connotation of the word defined, certain things which the Legisla- 
ture, under certain circumstances, intends to include, but which may 
not fall within the ordinary acceptation of the term.^ 

The meaning assigned to a w'ord by the definition clause is the 
meaning of the word wherever it occurs in the Act,^ unleufi there is 


Section 2 (General) — Note 1 

1 P861 12 Cal 430 (488) (DB), Uvtachnrnn Bag v. AjadannUsn Bibce. 

(’26) 18 AIR 1926 Sind 68 (61) : 91 Ind Cas 99 : 25 Sind L K 345 (FB), Waller 

if^^SefirAIR me Sind 68 (61) : 91 Ind Caa 99 : 25 Sind LB 345 (FB), Walter 

Oijf C^* ^10 ^?5)"? W Bom 412 : 12 Cri L Jour 426 (DB). v. 

Brat H. DeSouBO. • 

3. (’86) 12 Cal 480 (488) (DB), Umacharan Bag v. Ajadannissa DiUe. 


Section 2 

(Gene.ral) 
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Section 2 

(General) 


auifthnuj fei)H(inant in the aiihjcct or context:^ Tims, the definition of 
the word “suit” does not include an appeal. But the word read with 
the context in S. 31, now repealed, clearly showed that it included for 
the purposes of that section an aj^peal. There was thus a repugnancy 
in the context and the definition did not apply in interpreting that 
section.^ 


The word ‘includes” used in the definition clause is not intended 
to be exhaustive of the things denoted by the word defined. It is a word 
of extension and generally used to enlarge the meaning of the word.® 
By “including” certain things in the definition, others are thereby not 
excluded.^ Where a word is defined as “including” certain things, the 
Legislature cannot be intended to prevent the operation of the word 
in its ordinary or obvious sense under all circumstances.® Where a 
definition exhaustive of the signification of the w’ord is intended, the 
expression “means” or “means and includes” is used.® 


Where a word is not defined in this Act but is defined in the 
General Clauses Act, 1897, that definition should be applied unless there 
is anything repugnant in the subject or context, inasmuch as s. 3 of that 
Act provides that the definitions given therein shall apply “in all 
Central Acts and Regulations made after the commencement of this 
Act, unless there is anything repugnant in the subject or context.” 

But a definition given in another statute not in pari materia}^ 
or the incidents attached to the word by another statute,cannot be 
made applicable except so far as provided by the statute itself.^^ 


[See however (’16) 3 AIR 1916 Pat 133 (134) : 2 Pat L J 91 : 38 Ind Cos 964 
(FB), Manik Ram Ahir v. Eviperor. (Id this case, Atkinson, J., observed that 
as a general rule, the interpretation clause should be used for interpreting 
words which are ambiguous or equivocal and not so as to disturb the meaning of 
such ns are plain.)] 

4. (’16) 3 AIR 1916 Pat 133 (134) ; 2 Pat L J 91 : 38 Ind Cas 964 (FB), Manik 
Ram Ahir v. Emperor. 

(’09) 2 Ind Cas 632 (632) (DB) (All), Dirj Mohan Lai v. Ram Sarup Singh. 

5. (’09) 2 Ind Cas 632 (632) (DB) (All), Birj Mohan Lai v. Ram Sarup Siugh. 

6. (’06) 4 Cri L Jour 23 (31) : 30 Bom 558: 8 Bom LR 457 (DB), The Mu7iicipal 
Commissioner v. Mathorabai. 

ISec also (’82) 8 Cal 534 (536) (DB), Nasibuan v. Preoshanker Ghose.] 

7. (’98) 22 Bom 235 (237, 238) (DB), Queen-Empress v. Magla Kola. (Words 
“police-officer” and “Magistrate” in S. 26, Evidence Act, include police-officers 
and Magistrates of Native States as well as those of British India.) 

(’79) 4 Cal 483 (490, 493) : 3 Cal L R 270 : 1 Shorn L R Cr 79 (FB), Empress v. 
AshutoshChukerbuitij, (Word “Court” in S. 30, Evidence Act, includes both Judge 
and jury in a jury trial.) 

8. See (’78) 2 All 74 (86) (DB), Vda Begu^n v. Imam-ud-din. 

9. (’78) 2 Mad 5 (7) : 2 Weir 123:2 Ind Jur 782 {DB), Empress v. Ramanujiyya. 

(’79) 4 Cal 483(493): 3 Cal LR 270:1 Shorn LR Cr 79 (FB), v. Ashjitosh 

Chukerbutty. (Where a definition is intended to be exclusive, the form of words 
is “meiiDs and includes”—Per Jackson, J.) 

10. (’08) 31 Mad 408 (412): 18 Mad L Jour 349 :8 Mad L Tim 400 (DB), Mylapore 
Hindu Permanent Fund Limited v. Corporation of Madras. 

(’32) 19 AIR 1932 Pat 281 (283): 139 Ind Cas 493 : 33 Cri L Jour 775, Abdul Rauf 
v. Banarsi Lai. 

11. (’86) 12 Cal 430 (433) (DB), Umacharan Bag v. Jjadannissa Bibee. 

12. (’93) 15 All 141 (143) : 1893 All W N 59, Queen-Empress v. Ram Lai. 
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( 1 ) “Applicant” inclndes any person from or 
throngh -whom an applicant derives his right to apply. 


“Applicant.** — The word “applicant’* includes not only the 
actual applicant but also the persons from whom he derives his right 
to apply. As to the meaning of the word “includes,” see Note l to the 
section under the heading “Pefinitions—General.” As to when one 
person is said to derive his right or liability from another, see Notes 
under the definitions of “defendant” and “plaintiff.” 

( 2 ) “Bill of exchange” includes a hundi and a 
cheque. 

Scope of the definition. — A “bill of exchange” as defined by 
S. 5 of the Negotiable Instruments Act, 1881, is — 

“an instrument in writing containing an unconditional order, signed by the 
maker, directing a certain person to pay a certain sum of money only to, or to the 
order of, a certain person or to the bearer of the instrument.” 

A “cheque” is defined by S. 6 of the said Act as — 

“ a bill of exchange drawn on a specified banker and not expressed to be payable 
otherwise than on demand.” 

A '‘hundi" is an instrument which is generally written in an 
oriental language, and, hy the local usage of the Indian commercial 
community, is negotiable. There are divei'se forms of svtch instruments, 
sometimes they are so drawn that they come within the definition of 
“bill of exchange” given in the Negotiable Instruments Act; and at 
other times they are in the form of promissory notes as defined by 
the said Act. 'Where the hundi in any particular case falls within the 
definition of bill of exchange or promissory note as so defined, the 
Negotiable Instruments Act will of course apply. Where it does not so 
fall, it is not a “bill of exchange" within the meaning of the said Act 
and the matter is governed hy the general law of contract and local 
usage relating thereto which is saved expressly by S. 1 of the said Act.^ 

This Act defines a “bill of exchange” as including a cheque and a 
hundi and is, consequently, wider in its scope than the definition of 
the expression as given in the Negotiable Instruments Act. 


( 3 ) “Bond” includes any instrument whereby 
a person obliges himself to pay money to another, 
on condition that the obligation shall he void ^ 
specified act is performed, or is not performed, as the 

case may he. 

Synopsis 


1. Bond. 

2. Bonds and agreements to do specilied acts. 

3. Bond and promissory note. 


4. Bond and acknowledgment of liability. 


Section 2 (2) — Note 1 

1 . (’19) 6 AIR 1919 Nftg 89 (89, 40) : 68 Ind Cas 313 (313, 314), Ttadha Kisan v. 

/•^r 2^3 AIR 1936 All 896 (899. 401) : 162 I. C. 894 : 68 All 868, Mangal Sen v, 
nni (“Shahjog hundi "though not bill of exchange” is a negotiable 

Instnunent.) 
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Section 2 (3) 1, Bond, — The instramenfc mentioned in the definition is whafc 

is known in English law as a conditional bond and has been referred 
to in Art. C3 as a bond subject to a condition. The use of the word 
“includes”’ shows that the definition is not exhaustive and that the 
word bond is not limited in its meaning to a conditional bond. 

Eut the word has been used in this Act as meaning an instrument 
by whieli a person obliges himself to pay money to another. Articles 66, 
G7, 68,^ 74, 75 and 80, which are the only provisions in the Act relating 
to bonds, use the words “day specified for payment^' ^'payable by 
instalments” and “when the note or bond becomes payable.” 


Under the Stamp Act, 1899, a bond includes an instrument 
whereby a person obliges himself to deliver grain or other agricul- 
tural produce to another. That definition must, however, be taken to 
he limited in its applicability to tlie interpretation of the Stamp Act 
and not of other Acts.' But in the undermentioned case,® it was held by 
the High Court of Lahore that such an instrument is a bond even for 
purposes of the Limitation Act. Their Lordships observed as follows: 

“ The language of every enactment must be construed as far as possible in 
accordance with the terms of every other statute which it does not expressly 
modify or repeal. Here we find that the Legislature in one of its enactments, that 
is, the Stamp Act, without giving any exhaustive definition of the term “bond’* 
has directed that a certain type of instrument shall for the purpose of the levy 
of stamp duty be classed as a bond and, in the absence of any indication to the 
contrary, we must hold that the Legislature regards such an instrument as a bond 
within the meaning of another of its enactments, namely, that of limitation.” 


Their Lordships have not adverted in the above decision to the 
fact that an intention to the contrary is clearly apparent from the use 
of the words “payment” and “payable” wherever the word “bond” 
has been used in the Act. It is submitted, therefore, that the decision 
cannot be accepted as correct. 


2. Bonds and agreements to do specified acts. — A cove- 
nant to do a i^articular act, the breach of which must be compensated in 
damages, is not a bond at all.' The covenant to do the specified act is 


Section 2 (3) — Note 1 


1. The bond dealt with in this Article is the same as that mentioned in the 
definition which says that it is an obligation for payment oi money. 

(’41) 28 AIR 1941 PC6 (9):67 Ind App 416:193 Ind Gas 225 (PC), General A. F, 
(t L. Assurance Corpn. Lid. v. Jan Mahomed Abdtd Eahim. (Administration 
bond is a bond within the definition and Art. 68.) 

[See also (’82) 8 Cal 534 (536) (DB), Nnsibuan v. PreosunJeer Qhose.] 

2. See Authors’ Commentary on the Civil Procedure Code (SrdEdn.), Notes to the 
Preamble—“Interpretation of Statutes.” 


3. (’25) 12 AIR 1925 Lah415 (416) : 6 Lah 276 : 86 Ind Ci\s 844 (DB), Wadhava 
Mai V. Earitn Bux. 


Note 2 


1. (’81) 8 Cal 284 (284, 285, 286) : 10 Cal L R 219 (DB), Gisborne d Co. v. Subal 
Boiorx. (Approving the view taken by Stuart, C. J., in 2 All 654 (662) (FB)—Case 
under Stamp Act.) 

(’71) 7 Beng L B 510 (511, 512), Bohert d Charriol v. Shiroore. 

(’16) 2 AIR 1916 Lah 209 (210) : 30 Ind Cas 429, Sher Khan v. Qokal Chand. 
(’27) 14 AIR 1927 Nag 72 (73, 74) : 98 I. C. 631, Collector of Nimar v. Lakhmu 
chaiidsa. (Case under Stamp Act.) 


/ 



DEFINITIONS 155 

nob an obligation to pay the money. Further, the remedy on a bond is 
different from the remedy in the case of the aforesaid covenant. In the 
former case the plaintiff can recover, where the bond is a simple one, 
the sum named in the bond, or where the bond is a conditional one, 
the acttial damage which he can prove he has sustained. In the case 
of covenants the breach of which must be compensated in damages, 
the plaintiff can only recover compensation, whatever bo the sum 
named as penalty for the breach, and he can recover such compensation 
whether he proves actual damage or not. 

In Gisborne and Co. v. Stibal Bowri,^ Garth, C. J., observed as 
follows: 

“The definition of a bond in S. 5 of the Act’’(i. e. the Stamp Act, 1879, where 
the definition was exactly the same as is given in this Act) “is precisely what we 
understand by a bond in England, and it is an obligation of a difierent character 
Irom a covenant to do a particular act, the breach of which must be compensated 
in damages. 

Whether a penal clause is attached to such a covenant or not, the remedy for 
the breach of it is in form and substance a suit for damages j and by S. 74 of the 
Indian Contract Act, the English rule with regard to liquidated damages is 
abolished, and the plaintiff in such a suit has no right under any circumstances to 
claim the penalty itself as such. He can only recover such compensation, not 
exceeding the amount of the penalty, as the Judge at the trial considers reasonable; 
but he is entitled to that compensation, whether he proves any actual damages 
or not. 

The remedy upon a bond is vei'y different. The plaintiff in the case of a 
simple money bond recovers the sum named in the bond, or in the case of a bond 
-conditioned for the performance of covenants, he recovers the actual damage 
which he can prove that he has sustained.*’ 

3. Bond and promissory note. —The expression “promissory 
note” has been defined in clause 9. The essential element of a pro¬ 
missory note is that the maker engages to pay a sum of money to 
another. This undertaking to pay must appear on the face of the 
instrument. Otherwise, it is not a promissory note. "Where a person 
simply obliges himself to pay a certain sum of money to another, the 
legal effect is no doubt as if ho had undertaken to pay the sum. But 
it cannot be said on the words used that the obligor has engaged to 
pay the sum. Thus, while a promissory note may be a bond, a bond 
will not necessarily be a promissory note. In htahoined Akhar Khan 
V. Attar Singh} their Lordships of the Privy Council observed as 

follows : , 1 . 

“It Is indeed doubtful whether a document can proiKuly be styled a promissory 
note which does not contain an undertaking to pay, not merely an undertaking 
which has to be inferred from the words used. It is plain that the implied 
promise to pay arising from an acknowledgment of a debt will not suffice ; for, the 
third illustration Indicates that an I O U is not a promissory note, though of the 

(»80) 2 All 664 (660, 661, 662) : 6 Ind Jur 264 (FB), Beference by Board of Be- 
venue, N. W. P. (Per Stuart, O. J.—The contrary opinionof the majority of the 
Full Bench was dissented from by Straight, J., in 9 All 586 (689) and by Garth, 
O. J., in 8 Cal 284.) 

2. (’81) 8 Cal 284 (286) : 10 Cal L R 219 (DB). 

Mote 3 

1, (’86) 28 AIR 1986 P O 171 (174) : 68 Ind App 279 : 17 Lab 557 : 162 Ind Cal 
464 (PC). 
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Section 2 (3) 

Bond 


Section 2 (4) 

Defendant 


implied promise to pay there can be no doubt. The second illustration, however, 
seems to show that the express words T promise’ or T undertake’ are unneces¬ 
sary. The I'onn of words is taken from an early English case, reported in Selwyn’s 
N. 1*.. Ilth Edn., page -101, from Scacc. M. I. Geo. II MSS, where according to 
the learned author the Court stated that the words ‘to be paid’ in the document 
there sueil on amounted to a promise to pay, observing that the same words in a 
lease would amount to a covenant to pay rent. It does not appear to form a useful 
general illustration except in the case of a document in that particular form of 
words." 


4. Bond and acknowledgment of liability. ■— In a bond 
tlu-ro is a creation of an obligation to pay. In the case of an acknow¬ 
ledgment of liability, on the othei’ hand, there is no creation of any 
liability but merely a recognition of a pre-existin(j liability. 

( 4 ) “Defendant” includes any person from or 
through whom a defendant derives his liability to 
he sued. 

1, Scope of the definition.—Where A has a right to s^ie B, it 
follows that B has a liability to be sued by A. If B dies, his liability 
may survive against X. If B’s interest in the subject matter in respect 
of which the right to sue exists, is assigned to, or devolves on Y, the 
liability to be sued comes to, or devolves on Y. X in the former case, 
and Y in the latter, derive their liability to be sued from or through B, 
and, for purposes of limitation, stand in the same position as B. 

The question as to whether a liability to be sued survives to, or 
devolves on, another is a matter of substantive law. The same principles, 
liowover, as are applicable to the survival or devolution of a right to 
sue} will also apply to the liability to be sued. 

Illustrations. 

1. A’ puvchasecl the property in dispute at an auction sale in execution of a 
(U’Cree against B and took formal possession on the 14th August 1877, but B 
remained in actual adverse possession. In 1888 B sold the property to O. X 
instituted a suit against Con the 18th September 1889 for possession. The question 
was whether the suit was barred by limitation. Article 144 of the Limitation Act 
provides that the period of limitation for such a suit is twelve years from the date 
"when the possession of the defendant becomes adverse to the plaintiff." If the 
word "defendant" referred in the above case only to C, then the suit was in time; 
but if it included B, from or through whom C derived his liability to be sued, 
then the suit was clearly barred. It was held that in view of the definition, the 
word “defendant" included B also, that, therefore, time ran from the 14th August 
1877 and that the suit was barred by limitation.^ 

•2. The cause of action for suit on a mortgage arose on the 14th March 1903. 
The mortgagee A' instituted a suit against the mortgagors A and B, members of a 
joint Hindu fannly, on the 5th February 1915. A previous suit had been filed by 
liim in respect of the same cause of action in a wrong Court in the year 1904 and 
])ad been dismissed in the year 1914 on the ground of want of jurisdiction. In the 
year 1910, B's son C was born, but was added as a party to the subsequent suit 
only on the 30th May 1916. The question was whether the suit was barred as 
against C. Section 14 of the Limitation Act provides that in computing the period 
of limitation the time during which the plaintiff has been prosecuting another 

Section 2 (4) — Note 1 

1, See Notes under "Plaintiff.” 

2. (’94) 18 Bom 37 (38, 40) (DB), Namdeu v. Bamchandra. 
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«ivil proceeding against tlie ‘'defendant” shall, under certain ciromnstanccs, be 
excluded. It was held that by virtue of the definition, the word “defendant” 
included not only G but also ^ and B from or through whom C derived his liability 
to be sued, that, therefore, the |>eriod between 1904 and 1910 could be excluded in 
computing the period of limitation, and that the suit against C was not barred. 
Dawson-Miller, C. J., observed as follows : “That section (i. e. Section 2) seems to 
assume that every person who acquired an interest by devolution or otherwise in 
the subject matter of litigation previously vested in others, which renders him 
liable to be impleaded as a defendant, derives ^lis liability to be sued from or 
through somebody. In the case of a new-born son in a Mitakshara family, the 
person or persons through whom he derives this liability must be the other 
members of the family in whom the property which the son acquires by birth was 
previously vested.”3 

3. The junior widow of a deceased Hindu adopted, without the consent of the 
senior widow, one X on the 1st July 1866. The senior widow however remained 
in adverse possession of the properties, and on the 12th August 1869, adopted Y 
who assumed and got into possession of the properties. A' instituted a suit against 
Y for possession on the 10th August 1881. It was held that by virtue of this 
definition, the word “defendant” included not only T but also the senior widow 
from or through whom Y derived his liability to be sued, that, therefore, limitation 
began to run from the 1st July 1866 and that the suit was barred by limitation.* 

4. The trustees of a temple assumed a right to appoint archahas for the 
temple and were so appointing them for a period of about sixty years, in derogation 
of the right of the hereditary archaltas. Within twelve years from the date of 
appointment of the last archaJta, the hereditary archaVa instituted a suit against 
the appointed archaka for possession of the office. The limitation applicable to the 
case was, under Art. 124, twelve years from the date “when the defendant took 
possession of the office adversely to the plaintiff.” It was held that the word 
“defendant” in that Article included not only the actual defendant, but included 
the previous archahas appointed by the same trustees and that the suit was, 
therefore, barred by limitation.6 

6. On the 7th December 1871, B sold certain immovable properties to the 
plaintiff but retained po.ssession of the properties sold by bim. On the 18th June 
1872 these properties were sold in execution of a decree against R and were pur¬ 
chased by A. The plaintiff instituted a suit against B on the 7th December 1883 
for recovery of the properties sold to him. On the 17th December 1884, A was 
joined as a co-defendant. It was held that A derived his liability to be sued from 
B the judgment-debtor, that the word “defendant" in Art. 144 included not only 
A but also R, and that, therefore, limitation began to run from the date when R'a 
possession became adverse against the plaintiff and that the suit was barred by 

limitation.® 

6 Certain land belonging to A became submerged and after reformation, was 
taken charge of by the Government adversely to A. Subsequently. B applied to the 
Government claiming the land ns his otvn and the Government, finding that they 
could not resist bis claim to the land, recognized and submitte<l to the adverse 
claim of D and withdrew from the occupation of tlie land and li began to m 
possession. Within twelve years from this latter date but beyond twelve years from 
the date when the Government assumed possession, A instituted a smt against B 
for possession on the ground that the land was his. It was held by the Privy 
Council that B did not derive his liability to be sued from the Government, 
inasmuch os he had advanced a claim of his own adversely to the Government, 

3. (’22) 9 AIR 1922 P&t 460 (466, 457, 458) : 66 Incl Gas 945 : 1 Pat 606 (DB), 

Hari PraMd Singha v. Sottrettdra Mohun Sinha. 

4 . (’89) 18 Bom 160 (164, 166) : 18 Ind Jur 229 (DB), Padajirav v. Bam Bav. 
s! (’19) 6 AIR 1919 Mad 292 (292, 293) : 49 Ind Gas 393 (DB), Jrris?mas» nnii 

Thathachariar v. Veeraawami 
See also Article 124 Note 7. 

6. (’92) 16 Bom 197 (199) (DB), AH So7ie6 v. Kaji Ahmad. 
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Section 2 (4) 

Defendant 


Section 2 (5) 

Easement 


I 


wliicli was rested on prior title and possession, and the Government had merely 
recognized that right, and that the suit was not barred by limitation.7 

See also the undermontionecl case.*^ 


(o) ‘"Easement” includes a right not arising from 
contract, by which one person is entitled to remove 
and appropriate for his own profit any part of the 
soil belonging to another or anything growing in, or 
attaclied to or subsisting upon, the land of another. 


Synopsis 


1. Easement. 

2. Easements and natural rights. 

3. Easements and licenses. 

4. There must be a dominant and 

servient tenement. 

5. Easement must be for the bene¬ 

ficial enjoyment of the domi¬ 
nant tenement. 

6. Easement is only a fractional 

right of user. 

7. Easement is a specific right. 


8. Right of easement can be vested 

only in determinate individual. 

9. Only certain rights are recog- 

nised as easements. 

9a. Extent of easement. 

10. Easement, if an interest in im¬ 

movable property. 

11. Classification of easements. 

12. ‘^Growing in, or attached to or 

subsisting upon, the land of 
another.” 


Other Topics (miscellaneous) 


‘Easement’ used in wider sense than in 
Easements Act. See Note 1. 

Fishery right. See Notes 6, 9 and 12. 
Pasturage right. See Notes 9 and 12. 
Projection of building over neighbour’s 
land. Sec Note 9. 

Right of privacy. See Note 9. 

Bight of way. See Note 9n. 


Bights which can be acquired as ease¬ 
ments. See Note 9. 

Bights which cannot be acquired as 
easements. See Note 9. 

Bight to bury dead. See Note 9. 

Right to hunt. See Note 12. 

Bight to take minerals. See Note 6. 


1, Easement. — A right of ownership of property (jus in re 
propria) is a right to the entirety of the lawful uses of such property.^ 
The extent of such uses is only limited by the maxim Sic utere tuo 
ut alienum non Icedas — Use your own property in such a manner as 
not to injure that of another.^ If now, from the general and indefinite 
rights of user which a owner has in the property, a specific right is 
separated and subtracted and is vested in another person, such person 
has a jus in re aliena or a right in or over the property of another. 

A servitude under the Roman law was a particular form of jtis 
in re aliena and consisted “in a right to the limited me of a piece of 
land without the possession of it; for example, a right of way over it, 
a right to the passage of light across it to the window of a house on. 
the adjoining land, a right to depasture cattle upon it or a right to 

7. (’17) 4 AIR 1917 P C 18 (19, 20, 22): 44 Cal 858 ; 44 Ind App 104 : 40 Ind Gas 
337 (PC), Basanta Kumar Boy v. Secretary of State. 

See also Arts. 142 and 144 Note 92. 

8. (’22) 9 AIR 1922 Cnl 499 (499, 500) : 67 I. C. 943, Eamhari v. Bohini. (Suit 
to recover money received by defendant’s father as pleader for plaintiffs — Heldr 
suit was governed by Art. 62 by virtue of definition of “defendant” in S. 2(4).) 

Section 2 (5) — Note 1 

1. Salmond on Jurisprudence, 8th Edition, page 260. 

2. Peacock on Easements, 3rd Edition, page 257, 
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derive support from it for the foundations of an adjoining building.”^ 
Such servitudes were classed into private and public servitudes, a 
private servitude being one vested in a deterviinate individual, a 
public servitude being one vested in the public in general or in some 
class of indeterminate individuals. They were also divided into prcedial 
and peisonal servitudes, a prsedial servitude being a right subtracted 
from the rights of ownership of one property called the prcedium 
servie7is or servient tenement, and annexed to the ownership of another 
property called the prcedium domUians or dominant tenement for 
the enjoyment of that property, and a personal servitude being such 
subtracted right vested in an individual other than the owner irres¬ 
pective of the ownership of any property.^ 

An easement, as used in the English law, may be said to be a 
private prcedial servitude^ and was defined in an ancient work as “a 
j>rivilege that one neighbour hath of another by writing or prescription, 
without in-ofit, as a way or sink through his land or such like.”® In 
more recent times, it has been defined as a right which the owner or 
occtipier of certahi land possesses as such for the beneficial enjoyment 
of that land, to utilise certain land belonging to another in a particular 
manner 7 iot involving the taking of the naUiral produce of that la^id 
or of any part of its soil, or a right to prevent the owner of land 
from utilising his land in a particular manner.^ 

It will be seen from the above definition that an easement as 
defined in English law will not include the following rights ; 

1 . Servitudes in gross, i. e., rights exercisable by an individual on 
another’s land, but irrespective of the ownership or occupation 
by that individual of any land. 

a.Prsedial servitudes where the right consists of taking something 
from the servient tenement. Such a right is known as a profit 

a prendre. 

The Indian Easements Act, 1882, has practically adopted the 
English definition of easements but with the addition that a profit a 
prendre will also be an easement provided it is appurtenant or annexed 
to a dominant tenement, or in the words of the Indian Easements 
Act. it is a right exercised for the beyieficial enjoyme^it of the domifiant 

heritage. - 

The word ^‘easement” in this Act is used m a wider sense than 

that which it has under the English law or under the Easements 

Act. For, under this clause, it includes not only a profit a prendre 

appurtenant, but also a profit a prendre in gross, i. e., a profit a 

prendre unconnected with the ownership or occupation of any property 

by the person claiming the right.® The Act does not, however, defiiie 


3. Salmond on Jurisprudence, 8th Edition, page 458. 

4 Salmond on Jurisprudence, 8th Edition, page 459, 

5. Salmond on Jurisprudence, 8th Edition, page 460 foot-note. 

6* Termes de la Ley, page 284, — , ,, ^ oqk oqc 

7 HalBbury’s Lavvs of England, 1910 Edition, Vol. 11, pag^ 235, 236. 

a! (*80) 5'Cal 945 (947) : 6 Cal L R 269 : 3 Shorn L R 123 (DB), Chiindy Churn 
Boy V. ^hih Chunder MaixdaU 
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what an easement is except by merely including a profit a prendre. 
In the absence of sucli definition, Courts have adopted the meaning 
given to it under the English law as extended by the definition in this 
clause.^ Thus, an casement for the purposes of this Act will include—• 

1 . all the easements recognised by English law, and also 

2. profits a prendre whether appurtenant or in (jro&s. 

2. Easements and natural rights, — An easement must be 
distinguished from natural rights. The latter, as their name imports, 
are those incidents and advantages which are provided by nature for 
the use and enjoyment of a person’s property. They are part of the 
rights of owner.ship. The illustrations to S. 7 of the Easements Act, 
1882, furnish instances of such natural rights, and may be usefully 
referred to here — 

(a) The exclusive right of every owner of land in a town to build on 
such land, subject to any municipal law for the time being in force. 
<b) The right of every owner of land that the air passing thereto shall 
not be unreasonably i^olluted by other persons. 

(c) The right of every owner of a house that his physical comfort shall 

not be interfered with materially and unreasonably by noise or 
vibration caused by any other person. 

(d) The right of every owner of land to so much light and air as pass 
vertically thereto. 

<e) The right of every owner of land that such land, in its natural 
condition, shall have the support naturally rendered by the 
subjacent and adjacent soil of another person. 

<f) The right of every owner of land that, within his own limits, the 
water which naturally passes or percolates by, over or through 
his land shall not, before so passing or percolating, be unreasonably 
polluted by other persons. 

<g) The right of every owner of land to collect and dispose within his 
own limits of all water under the land which does not pass in a 
defined channel and all water on its surface which does not pass 
in a defined channel.^ 

<h) The right of every owner of land that the water of every natural 
stream which passes by, through or over his land in a defined 
natural channel shall be allowed by other persons to flow within 

fSee aho (’96) 23 Cal 55 (59) (DB), Diikhi MuUa v. BaUcay. (Term ‘easement* 
includes profits a prendre.)] 

tSee however (’38) 25 AIK 1938 Nog 497 (499) : I L R (1939) Nag 81 : 181 Ind 
Cas 825 (DB), Narmadaprashad Shcocharan v, Narayansingh. (“Easement’* 
does not include profits a prendre in gross—Obiter.)] 

9. (T7) 4 AIR 1917 Cal 681 (686) : 34 Ind Cas 450 (455) (DB), Sital Chandra 
Choudhury y. Mrs. Alien J. Delanney. 

^’27) 14 AIR 1927 Lab 492(493): 102 I, C. 447, Karam Ilahi v. Ghulam Mustafa. 

Note 2 

1. (’ll) 12 Ind Cas 27 (27) (Low Bur), jVi Hla Thanda v, Maung Shtce Pan Aung. 
(Where A has the right to discharge surplus rainfall from his land ontoB’s land, 
no length of time will giveB the right to compel A to send water on to him, pro¬ 
vided ^doesnot interfere with the water flowing inanatural and defined channel.) 
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such owner’s limits without interruption and without matoiial 
alteration in quantity, direction, force or temperature; the right 
of every owner of land abutting on a natural lake or pond, into 
or out of which, a natural stream flows, that the water of such 
lake or i)ond shall be allowed by other persons to remain within 
such owner’s limits without material alteration in quantity or 
temperature. 

•(i) The right of every owner of upper land that water naturally rising 
in, or falling, on such land, and not passing in defined channels, 
shall be allowed by the owner of adjacent lower land to run 
naturally thereto.* 

The right of every owner of land abutting on a natural stream, lake 
or pond to use and consume its water for drinking, household 
purposes and watering his cattle and sheep; and the right of 
every such owner to use and consume the water for irrigating such 
land and for the purposes of any manufactory situate thereon: 
provided that he does not thereby cause material injury to other 
like owners.* 

As has been seen in Note l, an easement is a specific right 
subtracted from the general rights constituting ownership of one 
proi)€rty and attached to the ownership of another property. In the 
language of the Easements Act, 1882, an easement is a restriction of a 
natural right.* The right of easement and a natural right are, thus, 
mutually exclusive.* 


3. Easements and licenses. — An easement differs from a 
license in that the former is a right attached to land while the latter 
is a personal right. An easement, again, may be acquired independently 
of any grant by the owner as, for example, by prescription, but a 
license must be granted by the owner. Section 52 of the Easements 
Act defining a license may usefully be referred to in this connexion. 

It runs as follows : 

“Where one person grants to another, or to a definite number of other 
persons, a right to do, or continue to do, in or upon the immovable property of the 
grantor, something which would, in the absence of such right, be unlawful, and 


2 (’821 8 Cal 468 (469) : 10 Cal L R 396 (DB), Imavt AH v. Poresh Mandal. 
(Lower land-owner must allow water falling naturally on upper land and running 

(’86)*r2^<^lT23(326)(DB), Abdul Hakim v. Oonesh Dull. (The right of theowner 
of a high land to drain off its surplus surface water through the adjacent lower 
grounds is incident to the ownership of land in this country.) 

‘3. (’88) 1888 Pun Re No. 49, Ahmad Ali v. Malak Hashu, 


4. See the following cases : ^ • 

(•96) 1896 Pun Re No. 86, Sardar Kirpal Singh w.Lal Khan. (One ri^rian owner 
exclusively using all the water of a river has a right of easement andean prevent 

other riparian owners higher up, from using ^e water.) 

•(’18) 6 AIR 1918 Lah 178 (179) : 1918 Pun Re No. 57 : 46 Ind Cos 441, Abdtil 

^ Bahman V. Muhammad Alain. , i- r» » . o- » 

^’23) 10 AIR 1923 Lah 694 (694) : 88 Ind Cos 538 (DB), Balt Bam v. Bela Stngh. 
(’77UMnd886(840); lIndJur802(DB), Subramaniya Iyer v. Ramchaiuira Row. 
' iSee also (’92-96) 2 U B R 642(644), Ma Hnin Nyo v. Maung Kj/mi Thu.} 

^ (’20) 7 AIR 1920 Pat 195 (196) : 57 Ind Cos 604, Mohendra Nath Ghose v. 
NoWn Chandra. (They are two distinct rights.) 
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such right does not amount to an easement or an interest in the property, the 
right is called a license.” 

4, There must be a dominant and servient tenement,— 

It follows from the discussion in Note 1 that it is the essence of an 
easement (other than profits a prendre in gross) that it should firstly 
be appurtenant to immovable property and secondly be associated 
witli two tenements, one to which the right is appurtenant called the 
dominant tenement, and the other upon which the burden is imposed, 
called the servient tenement} Further, the notion of a right to be 
enjoyed on the one side and an obligation to be borne on the other 
involves the conseciuence that the dominant and the servient tenements 
should belong to different persons; for, the same person cannot have 
both the right and the corresponding obligation separately existing in 
himself. The maxim is that “none can have land and also easement 
. ■ 

A right in gross, i. e. unconnected w'ith any dominant tenement, 
is, therefore, not an easement. Thus, a right of way^ or a right of 
ferry,^ independent of its being necessary for the beneficial enjoyment 
of any dominant tenement is not an easement. Similarly, the right 
of the public to use a way,® or of the inhabitants of a village to do 
something on the land of a person, or of the IMuhanimadans of a 
village to bury their dead in a particular place,*^ cannot be acquired 
as an easement, though the first of the rights may he acquired by 
dedication^ to the public and the other rights by custom.® 


Note 4 

1. (1865) 34 L J Ex 52 (56): 3 H & C 486 : 11 Jur (N S) 141 : 12 L T 26: 13 W R 
521: 140 R R 567: 159 E R 621, Mounsey v. Ismatj. 

(’26) 13 AIR 1926 Mad 625 (626) : 92 Ind Cas 465 (DB), Palikir Mahamud v. 
Pichai Thevan. 

(’34) 21 AIR 1934 Pesb 96 (98): 152 Ind Cas 141 (DB),6’rth<» Shah v. Nawab Alt. 
(Concession granted to residents of one village personally to enjoy shamilat of 
another village is not a right of easement but a license.) 

2. (’30) 17 AIR 1930 Sind 34 (35) : 120 Ind Cas 497 : 24 Sind L R 208 (DB),. 
Oirdharidas Radhakishen Das v. Thirtha Das Gokal Das. (Easement implies 
tenements belonging to different persons—No different owners, no easement.) 

3. (’89) 2 C P L R 34 (34, 35), Hira v. Khushalgir* 

4 . (’ll) 9 Ind Cas 846 (847) (Cal), Abdul Khoyrat v. Hem Chandra Boy. 

5. (’30) 17 AIR 1930 Cal 286 (287) : 57 Cal 526 : 125 Ind Cas 600 : 31 Cri L Jour 
859, Pran Nath v. Emyeror. (Following 15 Cal 460 (FB).) 

6. (’21) 8 AIR 1921 Cal 569 (570) : 66 Ind Cas 640 (DB), Qopal Krishna v. Ahdxd 
Samad. (NOTE.—Such a right is not an easement also because it cannot be for the 
beneficial enjoyment of any land (See Note 4) and further because it is a right 
unknown to law. See Note 9.) 

(’99) 23 Bom 666 (668) : 1 Bom L R 170 (DB), Mohidin v. Shivlingappa. 

(’24) 11 AIR 1924 Bang 61 (62): 76 Ind Cas 588 : 1 Rang 702 (DB), Maung Shtoe 
Kye V. Mating Po Tha. (23 Bom 666 followed.) 

7. (’30) 17 AIR 1930 Cal 286 (287) : 57 Cal 52G : 125 Ind Cas 600, Pran Natk'v, 
Emperor. 

8. (’21) 8 AIR 1921 Cal 569 (570, 571) : 66 Ind Cas 640 (DB), Gopal Krishna v, 
Abdul Samad. 

[See also (’39) 26 AIR 1939 Nag 193 (195) : 183 Ind Cas 341 (DB), Gattpairao 
Madhorao v. Badar Farid. (Immemorial user is not necessary to prove custom 
—Long user may give rise to presumption of grant.)] 
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As has been seen in Note i, this Act recognizes one right in gross 
as an easement and that is what in English law is known as a profit 
a prendre. See Note 12. 

5. Easement must be for the beneficial enjoyment of the 
dominant tenement. — An easement, other than a profit a prendre^ 
can only be for the beneficial enjoyment of the dominant tenement. 
The consequence of this is that the servient owner cannot acquire any 
right to compel the dominant owner to continue to enjoy the ease¬ 
ment.^ Thus, a servient owner cannot compel the dominant owner to 
continue to exercise his easement to let the water falling on his land 
flow on the servient tenement.’*^ In Mason v. The Shrewsbury and 
Hereford Railway Company? Cockburn, C. J., observed as follows : 

Now it is of the essence of such an easement that it exists for the benefit of 
the dominant tenement alone. Being in its very nature a right created for the 
benefit of the dominant owner, its exercise by him cannot operate to create a new 
right for the benefit of the servient owner. Dike any other right, its exercise may 
be discontinued, if it becomes onerous, or ceases to be beneficial, to the party 

entitled.In like manner, where the easement consists in the right to 

discharge water over the land of another, though the water may be advantageous 
to the servient tenement, the owner of the latter cannot acquire a right to have 
it discharged on to his land, if the dominant owner chooses to send the water 
elsewhere, or to apply it to another purpose.’* 

The words “beneficial enjoyment” denote that an easement is a 
right which is enjoyed for the advantage of the dominant tenement. 
A projection of the building of A, such as a cornice, over the land of 
B, merely for the iDurpose of ornamentation was, on this ground, held 
not to be for the advantage of the dominant tenement and not to be 

an easement.* _ 

Note 5 

1. (’14) 1 AIR 1914 Cal 602 (503) : 22 I. C. 614 (DB), Bimal Chandra Chakra- 
varthy v. Chandra Kanta Chakravarthy. (Following (1871) L R 6 Q B 578.) 

(’22) 66 Ind Cas 84 (89, 90) (Pat), Fttdu Sahu v. Sarban. (AIR 1919 Cal 1062, 
followed.) 

(’13) 20 Ind Cas 316 (816, 316) (DB) (Cal), Alta/uddinChowdhuryv. Aso Khadem. 
((1871) Tj R 6 Q B 678 relied on.) 

(’19) 6 AIR 1919 Cal 1062 (1062) : 46 Ind Cas 24 (DB), Ballave Mandat v. Bepin 
Behari Mandat. 

2. (1870) 13 Suth W R 414 (414) (DB), Bunsee Sahoo v. Kalee Pershad. (Water 
falling on A's land and collected in reservoir used to flow on B's land— B cannot 
get a right to compel A to send the water.) 

(’78) 2 Cal L R 141 (142) (DB), Khoorshedw.Teknarain. (Provided thatdominant 
owner does not interfere with any portion of the water which flows from his land 
to that of the servient owner in a natural and defined channel.) 

(’23) 10 AIR 1923 Pat 65 (68) : 69 Ind Cas 047 : 2 Pat 110 (DB), Mt. Sarban v. 
Phitdo Sahu. 

(’01) 14 C P LR 145 (148, 150), Chakradhar v. Tikaram. (Following Mason v. 
Shrewsbury and Hereford Bailway Co., (1871) 40 L J Q B 293 — Unless the 
existence of some grant or arrangement is either proved or from the circum¬ 
stances of the case may reasonably be presumed.) 

3. (1871) 20 W R (Eng.) 14 (17) : L R 6 Q B 678 (687) : 40 L J Q B 29.3. 

4 . (’03) 80 Cnl 603 (604, 505) : 7 Cal W N 649 (DB), Nritta Kionari Dassi v. 

Puddomoni Bewah. (NOTE_Assuming that such projection is for the a^lvantage 

of the dominant tenement, there is a conflict of opinion as to whether the right 
is an occupation of space or an easement : See Note 9.) 
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A right to bury the dead in the land of another has been held 
not to be for the beneficial enjoyment of any land, and not to be, 
therefore, an easement.^ 

6. Easement is only a fractional right of user,—Since an - 
easement is a right subtracted from the general rights of user vested in 
the owner, it is a fraction of the rights of user constituting ownership, 
and does not exclude the owner himself from using his property. A right 
which would prevent the servient owner from making ordinary use 
of his property and which would oust him from the property cannot, 
therefore, be acquired as an easement.^ A right which would destroy 
the ordinary user- of property by the owner cannot be acquired by 
easement. Thus, a right to the promiscuous use of the whole property, 
as for example, by driving cattle over it in all directions,® or a claim 
to throw burnt earth in a tank belonging to the servient owner, the 
result of which is to increase the burden each time until the tank as a 
tank would be destroyed by the bed being raised,* cannot be acquired 
as an easement. Similarly, a right to a profit a prendre over the soil 
of another, such as a right to fish without stint and for commercial 
purposes, which might lead to the destruction of the subject-matter, 
cannot be acquired as an easement.^ A right to take all the minerals 
under a man’s land is similarly not an easement but a right in the soil 
itself.® A right to take all the water flowing in a natural stream to 
the exclusion of the lower riparian owners would seem not to be an 

easement.^ 

7, Easement is a specific right. — Since an easement is a 
right subtracted from the general rights of user constituting ownership, 
it must be a definite and limited right.* Thus, there cannot he an 
easement to walk on the servient tenement in whatever manner the 
dominant owner pleases. He can only have a way from a imrticular 
point to another particular point in the servient tenement.® Similarly, 

5. (’21) 8 AIR 1921 Cal 569 (570): 66 Ind Cas 640 (DB), Gojial Krishna v. Abdtd 
Samad. (Such a right is not an easement on other grounds also: See Note 9.) 

Note 6 

1. (’35) 22 AIR 1935 Rang 56 (57) : 154 Ind Cas 468, Daw Tint v. Maung Kytce. 

2. (1852) 1 Macq 305 : 149 R R 11, Dyce v. Lady Ja7n€s Haij. 

3 (’71) 15 Suth W R 295 (296) (DB), Joy Doorgo Dossia v. Juggernath Boy. 

(’k) 8 AIR 1921 All 206 (207) : 43 All 345 : 60 Ind Cas 990 (DB), Lai Bahadur 
V. Batneshtrar Dai/al. (15 W R 295 followed.) 

4. (1873) 20 Suth W R 237 (237), Sreedhur Dcy v. Adoyto Kurmohar. (There can 
be no prescriptive right to injure another, even though such injury has the 
warrant of very ancient user.) 

5. (’33) 20 AIR 1933 Cal 539 (541): 146 Ind Cas 427 (DB), Brajendra K^shore v. 

Iswar Kaibarfa. 

€. (1843) 12 L J Ex 227 (229) : 11 M & W 33: 7 Jur 284 : 63 R R 507, Wilkinson 

V. Proud. ' , ^ 

7, (1906) 1906 App Cas 72 (83) : 75 L J P C 14 : 94 L T 65, John White & Swis 

V. J. d M. White. 

[But see (’26) 13 AIR 1926 Pat 187 (188): 94 Ind Cas Q'2Q{DB), Jugal Sarkar v. 
Baj Mangal Prasad."] 

Note 7 

1. Austin, Lectures on Jurisprudence, abridged by Robert Campbell, 1899 Edition, 
pages 390 and 391. 

2. (’25) 12 AIR 1925 Nag 168 (171) : 85 Ind Cas 84, Wasudeo v. Shankar. 
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there can be no easement in surface water not flowing in any clefinecl 
channel.® 


8. Right of easement can be vested only in determinate 

individual._As seen in Note 1, an easement is a private servitude 

vested in a determinate individual. It follows, therefore, that there can 
be no easement in favour of a fluctuating and indeterminate body of 
individuals,^ though a right in the nature of an easement may be 
acquired by a fluctuating body by cust07n,^ or by long user from which 
a legal origin for such right may be presumed,® 


9, Only certain rights are recognized as easements. — 

Theoretically there can be no limit to the varieties of rights of user 
that may be separated from the rights constituting ownership and be 
created as easements. But the law does not recognize every such right 
as an easement. The number of easements that can be acquired is 
limited to certain well known and well defined rights, and the law 
does not permit obligations of a novel and fanciful character to be 
created as easements. This limitation seems to be based on grounds 


(1865) 4 Sulli W R 49 (50) (D B), Gohtck Ckunder Chov:dhary v. Tarynce Churn 
Chuckerhutty. (.\ right of way is a right of passing in a particular line, ami not 
the right to vary it at pleasure.) 

3, (’29) 16 AIR 1929 Rang 300 (302): 7 Rang 487 : 120 Iml Cas 658 (DB), Maung 
Pwe V. Maung Chan Nyein. 

(’23) 10 AIR 1923 Pat 65 (68) : 69 Ind Cas 947 : 2 Pat 110 (D B), Mt. Sarlan v. 
Phudo Sahu. 

(’27) 14 AIR 1927 Mad 144 (147) : 97 I. C. 832, Paghavalu Naidu \. Secretary 
of State. (No prescriptive right to throw back surface water not flowing in any 
defined course, on the land of another and to keep it standing there.) 

(’14) 1 AIR 1914 Mad 507 (508) : 37 Mad 304 : 17 Ind Cas 648 Adinarayana 

V. Pavitvdu. . 

(’88) 11 Mad 16 (22) (D B), Perumal v. Raviazami Chetti. 

{See (’13) 18 Ind Cas 824 (825) : 40 Cal 458 (F B), Mnnshi v. Dhiyiraj- 

main (But the fact that the water flows over the surface of the servient tene¬ 
ment without a defined channel for its carriage cannot prevent the acquisition of 
an easement by the dominant owner to send the water from his land on to the 

servient tenement. 8 Cal W N 244 overruled.)] 

Note 8 

1 (’391 26 AIR 1939 Lab 191 (192) : 184 I. C. 76. Walaiti Pam y Nathi Ravi. 
(On anptall from A I R 1939 Lah 12 - The right of the residcn s of a nmhalla to 
take wLr from a certain well cannot be acquired as an easement undei S 26.) 
(’83) 9 Cal 698 (703) : 12 Cal E R 382 : 5 Khom L K 27 (D B). Luchmeeput Sxngh 

(’ 26)^18 AIR^im^Mad 625 (627) ; 92 Ind Cas 465 (P “>■ 

Piahai Thevan. (Following 9 Cal 698 and distinguishing 14 Bom 213 ) 

(’171 4 AIR 1917 Pat 640 (643) : 39 Ind Cas 868 (D B), Mahai ajah Bahadur 
Sitiffh V. Gandauri Singh. (Indeterminate and fluctuating body is not a pei.son 

f5t7’22lVAm”l922 Upp Bur 23 (24) : 4 Upp Bur Ilul 90 : 70 Ind Cas 915, 
^Maung Po Hla v. Matfng Po Sein. (Person does not include indeterminato 

2.*(^26)^13 AIR 1926 Mad 625 (627) : 92 Ind Cos 465 (D B), Pakkir Muhammad 

(’V 7 )^rAlR mT^Pat 640 (646) : 39 I. C. 868 (D B), Maharajah Bahadur Singh 

3 (509) : 31 Ind App 75 ; 8 Cal W N 425: 14 Mad E Jour 152: 

8 fer 611 (P C), Bhola Nalh Nandi v. Midnapore Zamtndari Co. 


Section 2 (5) 

Easement 



166 


DEFINITIONS 


Section 2 (5) 

Easement 


of expediency. The lejiding case on the subject is Keppell v. Bailey,^ 
where Brougliain, L. C., observed as follows : 

I3ut it uiust not therefore be supposed that incidents of a novel kind can be 
devised and attached to the property at the fancy or caprice of any owner. It is 
clearly inconvenient both to the science of the law and to the public weal that 
such latitude should be given. There can be no harm in allowing the fullest 
latitude to men in binding themselves and their representatives, that is, their 
assets real and personal, to answer in damages for breach of their obligations. 
This tends to no mischief and is a reasonable liberty to bestow; but great detri¬ 
ment would arise and much confusion of rights, if parties were allowed to invent 
new modes of holding and enjoying real property, and to impress upon their lands 
and tenements a peculiar character, which should follow them into ail hands 
however remote." 

On this principle it has been held that no easement can be 
acquired in the following cases : 

1 . Right to build latrines on another man’s land and to use it 

as such.- 

2 . Right to rear fish in another man’s tank.^ 

.9. Right to go on another man’s land for gathering fruits that 
fall there.'* 

4. Right to hold a musical festival on a particular plot of land.^ 

5. Right to throw hack water and keep it standing on another’s 

land, where the water is surface water not flowing in a 
defined channel.® 

The following are all recognized as rights which can be acquired 
as easements : 

1 . Right to light and air, right to user of a way or watercourse, 

right to use water and right of support.^ 

2. Right to exercise a noxious or injurious or offensive 

occupation.® 

3. Right of pasturage.® 


Note 9 

1. (1834) 39 II R 264 (277) : 2 M & K 517. 

2. (’16) 3 AIR 1916 Cal 787 (787) : 29 Ind Cas 865 (DB), Hara Lai Boy v. Lohe- 
natha Shaha. 

3. (’24) 11 AIR 1924 Cal 667 (668) : 80 I. C. 805 (DB), Cltand Mia v. Tiikamia. 
(Novel light and a vague one.) 

4. (’22) 9 AIR 1922 Mad 398 (398) ; 68 I.C. 968 (DB), Sarangapani v. Sadagopa. 
(’93) 17 Bom 745 (747)(DB},iV<Ti^* Parsotam Ghela v. Gandrap Fafelal GoJmldas. 

(The right to go on the land of the plaintiff to pick the fruit off the branches is 
perfectly distinct from the prescriptive right to have those branches overhanging 
the land, and cannot be said to be accessory to the latter right.) 

5. (’09) 1 Ind Cas 108 (109) : 36 Cal 615 (DB). Gopinath Jew Thakiir v. Radha- 
kanta Thakurji. (It may be considered a customary right, but not a right of 
easement.) 

6 . (’27) 14 AIR 1927 Mad 144(147): 97 I.C. 832, Baghavalu v. Secretary of Stafe^ 

7. ( 29) IG AIR 1929 All 885 (886) : 118 Ind Cas 715 Las v.Igbal 

Sultan Banit. (Case of right of easement of support.) 

8 . (’15) 2 AIR 1915 Bom 284 (285) : 40 Bom 401 : 33 Ind Cas 192, Bai Bhicaji 
V. Perojshaw Jiivanji Kerawalla. 

(’98) 22 Bom 831 (832) (DB), Ivus/iina/A Lada Shimpi v. Narayan Bapu S/iimpi. 
(Right to discharge smoke over defendant’s land.) 

9. (’90) 14 Bom 213 (221) (D B), Secretary of State v. Mathurabhai. 
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4. Right to carry on private ferry.^® 

5. Right to keep a bund at a particular height.^^ 

6. Right to stack manure on a certain plot of waste land.^® 

7. Right to use land for storing, for thrashing floor and for 

using it as courtyard. 

8. Right of fishery as a profit a p7'end 
See also the undermentioned cases.^‘ 

Right of privacy : 

A right of privacy is not one which can under law be acquired 
as an easement. Such a right can however be acquired by custovi, 


[See (’04) 31 Cal .503 (509, 510) : 31 Ind App 75 : 8 Cal W N 425 : 14 Mad L 
.Tour 152 : 8 Sar 611 (P C), Bhola Naili Nandi v. Midnapore Zamindari Co. 
E/d.] 

10. (’92) 19 Cal 253 (262) : 19 IntUApp 48 : 6 Sar 133 (PC), Laclivie&xoar Singh 
V. Manowar Hossein. 

<’81) 6 Cal 608 (610, 612, 613, 618) : 7 Cal L 11 .504 : 4 Shorn L R 24 : 5 Ind Jur 
417 (DB), Permeshari Proshad v. Mahonied Sijud. (Such a right is more akin 
to an easement than to immovable property.) 

[But see (’91) 18 Cal 652 (663) (DB), Nithyhari Boy v. Dunne. (6 Cal 608 not 
approved, but the opinion was held not necessary for the decision.) 

(’22) 9 AIR 1922 Bom 245 (245) : 67 Ind Cas 419 : 46 Bom 952 (DB), Shama 
Durgaji Dhoi v. Qangadhar Narayan Muzuvtdar. (Right of ferry can only be 
acquired by grant express or implied and not by prescription.)] 

11. (*71) 15 Suth W R 216 (216) (DB), Shunher Sahoo v. Ourbhao Sahoo. (Claim 
to repair a bund for purpose of securing water for irrigating land.) 

(’71) 15 Suth W R 516 (516) (DB), Heeranund v. Mt. Khubeerooxiissa. (Right to 
erect a bund in a natural stream so as to cut off the water from another party.) 

12. (’27) 14 AIR 1927 All 115 (1X5) : 98 Ind Cas 460, Dhaneshwar Tewari v. 
Antu Tewari. 

13. (’30) 17 AIR 1930 All 410 (412): 123 Ind Cas 157, Ram Phal Singh v.Dachchu 
Ram. (14 Bom 213 and 6 Cal 945 referred.) 

13a. (’80) 6 Cal 945 (947): 6 Cal L R 269 : 3 Shorn L R 123(DB), Chundee Churn 

Boy y. Shib Chunder Mandal. o , - /rr. i 

(’ll) 12 Ind Cas 305 (306) (Cal) (DB), Lolcenalh Bxdyadhar v. Jahanxn Bxbx. ( > Cal 

(-32) 19 AlR^i932 Cal 300 (302) : 59 Cal 344 : 137 Ind Cas 279, Krishjxa Nandi 
y. Lokenalh Mooherjee. 

(’23) 10 AIR 1923 Pat 58 (61, 62) : 1 Pat 674 : 67 Ind Cus 9o4 (DB), Henry UxU 

& Co. V. Sheoraj Rai. , , / a 

14 f’03) 30 Cal 1077 (1082) (DB), Btidh Mandal v. Malxal Handal. (An ease- 
m*ent may exist and may be established in the nature of a right to l^ve ^atei 
passed from a river through a servient tenement for irrigation pin poses of the 
dcnnlnant tenement by means of bund created in the dominant tenement.) 

(»22) 9 AIR 1922 Bom 79 (79) : 76 Ind Cas 754 (DB), Yttsuf Dayxd \ arulhar v. 
' Moaea Soloman Talker. (Right of passage by sweeper for plaintiff s privy can be 

acquired by twenty years’ user.) . , 

(’26) 18 AIR 1926 Bom 282 (283) : 95 Ind Cas 170 (DB), Bamchandra v. Anant 
Daxman. (Passage for sweeper can be acquireil by prwcription though sweeper is 
municipal servant — But see contra AIR 1939 Rang 34.) 

<’221 9 AIR 1922 Bom 878 (379) : 46 Bom 115 : 64 Ind Cay 418 (DB), Baawant- 
a%a Trrappa Deaai v. BhiJxappa Yellappa Koppad (Right to receive water 
fallinff on higher land can be acquired by prescription.) 

(’97) 1097 Pun Re No 14. Ilahi Bakhah Khan v. Din Muhammad. (Right to dry 

tobacco on certain adjacent land.) . . » 

<’991 28 Bom 897 (402) (DB), Sundarabai v. Jayawantt. (Right of growing rice- 
^ plants in ^otherTland to'be afterwards transplanted to his own is an easement 

of the nature of profits a prendre.) 
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ami sucli custom is vccognizecl in some parts of India,but not in 
other parts.^*' 

liiilht to hiinj the dead in another man's land: 

In the undermentioned cases^' it was held that a right to bury 
llic dead in a particular spot cannot be acquired as an easement as 
such a right is unknown to law. As has been seen in Notes 4 and 5, 
such a right is even otherwise not an easement. 

lliifht to project hiiildin<j over neighbour s land : 

There is a difference of opinion as to whether the projection of 
a building over the land of the neighbour is an occupation of space 
constituting an occupation of property or is the enjoyment of an 
easement. In the undermentioned case,^^ the projection of a cornice 
merely for the purposes of ornamentation was held not to be an 
easement as it was considered not to be for the beneficial enjoxjment 
of the dominant tenement. According to the High Court of Madras^ 
such projection is an occupation of space rather than an enjoyment 
of an easement and the right to maintain the projection can be 

15. (’35) 22 AIR 1935 All 754 (755) : 155 Ind Cas 1056, TiJea Ham v. Ham Lai. 
(Almora.) 

(’21) 8 AIR 1921 Sind 155 (158) : 16 Sind L R 17 : 66 Ind Cas 833 (DB), Shah 
Muhammad v. Hamzan. 

(’29) 16 AIR 1929 All 809 (810):119 Ind Cas 834, Mt.Karimun-nissaBibiv.Mira 
BaJehsh. 

(’01)5 Cal W N 147 (149) (DB), Sri Narain Chowdhtcrij v. Jodoo Nath 
Choudhury. (Right of privacy can arise only by express local usage, by grant or 
by special permission.) 

(’93) 16 All 69 (71, 72) : 1893 All W N 217 (DB), Abdul Hahman v. D. Emile. 
(The customary right of privacy is a right which attaches to property and is not 
dependent on the religion of the owner thereof : 10 All 358 relied on.) 

(’06) 29 All 64 (65) : 3 All L Jour 670 :1906 All W N 283, Ku7idu7i v. Bidhi. (Not 
only the owner, but the lessee or other person in lawful possession of a house may 
maintain an action if his right of privacy is interfered with:10All 358 referred to.) 
(’68) 3 Agra 253 (253) (DB), Bidcsh v.i?n7u Soohh. (The fact that theplaintifi 
does not observe a strict purdah, is not sufficient to deprive him of the right to 
object to an innovation by which bis comfort is affected.) 

(’67) 2 A"ra 269 (270) (DB), Goor Bass v. MaTiohtcr Bass. 

(’88) 10 All 358 (385, 386, 387) : 1888 All W N 135 (DB), Gohul Prasad v. Hadho. 
(’69) 6 Bom H C R A C J 143 (145), Kuvarji Premchaiid v. Bat Javer. 

(’68) 5 Bom H C R A C J 42 (45), Ma7ii Sha7i1:ar v. Trikam. (Guzerat.) 

(’69) 1869 Pun Re No. 21 page (109 (110), Na7i7tc7i Chand v. Lalla. 

[See also (’72) 9 Bom H C R 266 (269) (DB)„ SrUiivas v. Reid. 

(’26) 13 AIR 1926 Oudh 541 (542, 543) : 29 Oudh Cas 136 : 94 Ind Cas 914, Mt. 
Suhhaga v. Mt. Ja7iki. (Customary right of privacy is not only personal but also- 
attaches to property.) 

(’69) 1869 Pun Re No. 91, page 135 (135), Gohree v. Jaintee.\ 

16. (’95) 18 Mad 163 (164):5 Mad L Jour 26 (DB), Sayyad Asuf v. Aineent Bibi. 
(3 M H C R 141 followed, which case followed the English law on the subject.) 

17. (’21) 8 AIR 1921 Cal 569 (570) : 66 Ind Cas 640 (DB), Gopal Krislma Sil v. 
Abdul Sa7nad Chaudhuri. (Such right may be acquired through purchase or 
dedication.) 

(’27) 14 AIR 1927 Lab 664 (664) : 103 Ind Cas 678, Jiwan Singh v. Karam Bin. 

(AIR 1921 Cal 569 and AIR 1924 Lab 492 followed.) 

(’28) 107 Ind Cas 769 (769) (Lah), Nathtt Lai v. Nur Mtdiamad. (AIR 1921 
Cal 569 and AIR 1924 Lab 492 relied on.) 

(’24) 11 AIR 1924 Lah 492 (493) : 78 Ind Cas 152, Ma7igat Ham v. SiraftiU 
Hasn7i. (AIR 1921 Cal 569 followed.) 

18. (’03) 30 Cal 503 (504, 505), 7 Cal W N 649 (DB), Nritta Ktmari Bassi v. 
Puddo M(yni Betcah. 
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acquired by adverse possession of the space for twelve years.^® In 
Mohanlal Jcchand v. Amratlal Bechardas?^ the projection of the 
eaves of a house on the neighbour’s land was held to be an occupation 
of space and not an easement. In Chhotalal Hirachand v. Manilal 
Gagalbhai^^ it was held by the High Court of Bombay that the 
possession of eaves overhanging the neighbour’s land for the discharge 
of water w’as an easement and not an occupation of his property. 

Other miscellaneous rights : 

A builds a room adjoining B’s wall so that B’s wall is one of the 
walls of the room. But no beams are placed on the wall and no 
support of any kind is received therefrom. A acquires no right of 
easement so as to compel B to allow the wall to exist.^^ 

A right of prospect^ e.g.t an unobstructed view of shop from the 
road is not an easement.^® 

A right to a current of wind as distinguished from air cannot be 
acquired as an easement.^* 


9a. Extent of easement. — The general rule is that the extent 
of the easement acquired is determined by the acctistomed user. In the 
case of certain easements, however, the extent of the easement that 
may be acquired has also been limited by law. Thus, the extent of the 
easement of lighty under the English law, (and the same applies to 
cases arising under this Act) is that amount of light w'hich is sufficient 
according to the ordinary notions of mankind for the comfortable use 
and enjoyment of the house as a dwelling house, if it is a dwelling 
house, or for the beneficial use and occupation of the premises for the 
business for which it is used.^ In other words, no obstruction is actionable 


19. (’06) 29 Mad 611 (612, 513, 614) : 16 Mad L Jour 281 (DB), Rathnavelti 
Mudaliar v. Kolandavelu Pillai. (3 Bom 174 followed.) 

20. (’78) 3 Bom 174 (176. 176) (DB). 

21. (’13) 20 Ind Cos 246 (246. 247) : 37 Bom 491 (DB). 

22. (’89) 13 Bom 79 (82) (DB), Gordhan v. Choialal. 

23. (’06) 29 All 22 (23) : 3 All L Jour 637 : 1906 All W N 257, Oopi Nath v. 
Munno. ((1866) 35 L J Ch 317 and (1866) L II 2 Ch 158 relied on.) 

24. (’87) 14 Cal 839 (854), Delhi & London Bank Lid. v. Hem Lall Dull. 
(Following 3 Beng L R O C 45.) 

Note 9a 

1 . (’36) 22 AIR 1935 Lah 865 (866) : 159 Ind Cos 702, Vmar Ilayat Khan v. 
(1904)^T^4 App Cas 179 (208) : 73 L J Ch 484 : 90 L T 687 : 20 T L R 475 : 53 

Colla\. Home and Colonial Stores, Ltd. 

(’27) 14 AIR 1927 Cal 345 (348) : 102 Ind Cas 370 (DB), Debendra Nath Bagcht 

y. Surendranath 8ur. ^ 

(’33) 20 AIR 1983 Rang 351 (362, 353) : 150 Ind Ca.s 252, ElUrman Arracan Itxce 

d Trading Co, Ltd. v. Paeundaung Bazar Co., Ltd. 

(’14) 1 AIR 1914 P C 45 (47) : 42 Col 46 : 41 Ind App 180 : 24 Ind Cos 300 (PC), 

P, C. E. Paul V. W. Boh&on. , ^ . j 

(’14) 1 AIR 1914 Cal 874 (876) : 28 Ind Cas 959 (DB), BajiomaZi Boojy. Mokunda 

(’06)^ W N 643 (646) (DB), John Alexander Anderson v. Bar Dut Roy 

(’08)^^*Cid 661 (669) : 12 Col W N 619, Anath Nath Deb v. Oalsiaun. 

<’20) 7 AIR 1920 Cal 876 (876) : 57 Ind Cos 706 (DB), Uira Lall DuttawMohen- 
dra Nath Danerjee. 
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unless there is such a diminution as to amount to a nuisance.- In this 
view, it differs somewhat from the provisions of the Easements Act 
under which the extent of such easement is the accustomed user. 
At the same time it is also ])rovided that no suit is maintainable in 
respect of any disturbance of such easement unless such disturbance 
has caused substantial damacie to the plaintiff.^ 

Tlie extent of an easement to air is that amount of air which 
is necessary to ju’event injury to health or something very nearly 
approacliing it.^ Ordinarily, where there is suflicient adit for light, it 
is sufficient adit for air also.® 

The extent of the support is that it shall not cause damage to 
the servient owncr.^ 


(’7o) 15 lien" L R H61 (569), Modhoosoodan Dcy v. Dey. 

(’Cfl) 3 Ben" L H O C 18 (46) (DB), John George Bagram v. Khetlranath Kar~ 
foruiah. 

(’87) 14 Ciil 839 (854), Delhi d- London Bank Ltd. v. Jlem Lall Duit. (3 Beng L 
R O C 18 followed.) 

(’83) 1883 All W N 256 (256) (DB), Nur Muhammad v. AlimuUah. 

(’96) 20 Bom 788 (790) (DB), Bala v. Maharau. 

[See (’39) 26 AIR 1939 Sind 39 (43) : 179 Ind Gas 884, AhduUa Haroon v. 
Mnnicipal Corpoi'ation, Karachi. (Case under Easements Act.)] 

[See a?so (’89) 13 Bom 674 (676) (DB), Kadarbhai v. Bahimbhai.'] 

2. (’14) 1 AIR 1914 P C 45 (46,47) : 42 Cal 46 : 41 Ind App 180 ; 24 Ind Cas 300 
(PC), P. C. E. Paul V. W. Pobso7i. 

(’26) 13 AIR 1926 Nag 474 (475) : 06 Ind Cas 546, Badri v. Jafnrbhai. 

(’ll) 12 Ind Cas 60 (62. 64) : 39 Cal 59 (DB), P. C. Paul v. Hobson. 

(1904 A C 179 relied on.) 

(’19) 6 AIR 1919 Low Bur 75 (77) : 49 Ind Cas 458, Balthazar d Sons v. M. A. 
Patail. (AIR 1914 P C 45 followed.) 

(’09) 4 Ind Cos 425 (426, 427) : 33 Mad 327 (DB), Esa Abbas v. Jacob Earran. 

(The English law laid down in 1904 A C 179 doe.s not applr to India.) 

(’08) 35 Cal 661 (670) : 12 Cal W N 519, Annth Nath Deb v. Galstaun. 

(’05) 29 Bom 157 (162) : 6 Bom L R 633 (DB), Chotalal Mohanlal v. Lalhibhai 
Surchand. 

{’75) 15 Bong L R 361 (368, 371), Modhoo Soodan Dey v. Bissonath Dey. 

3. (’05) 7 Bom L R 73 (76, 82), Framji Shaptirji v. Fra7nji Edvlji. (1904 A C 
179 followed.) 

(’05) 29 Bom 157 (161) : 6 Bom L R 633 (DB), Chotalal Moha^ilol v. Lallubhai 
Snrchayid. (Do.) 

(’27) 14 AIR 1927 All 191 (192) : 99 Ind Cas 5, Dwarka Prasad v. Dishambhar 
Dayal. (AIR 1914 P C 45 followed.) 

(’26) 13 AIR 1926 All 764 (766) : 97 Ind Cas 500, Lachhini Narain v. 
Bhorosey. 

(’15) 2 aIr 1915 All 151 (153) : 28 Ind Cas 962, Gajadhar v. Kishorilal. 

(’24) 11 AIR 1924 All 394 (395) : 78 Ind Cas 563, Dnrga Pi-asad v. Lachmi 
Narain. (AIR 1915 All 151 followed.) 

(’29) 16 AIR 1929 Bom 388 (389, 390) : 120 Ind Cas 365 (DB), P/dinnJi I'rtSMdeu 
V. Yeshva7it Cha7\gagouda. (1904 A C 179 followed.) 

(’94) 18 Bom 474 (486), Ghansha7n Nilka7it v. Moroba Baynchandra. 

(’16) 3 AIR 1916 Sind 29 (33) : 9 Sind L R 101 ; 33 Ind Cas 615 (DB), Proiiji 
Ladha v. Visrairt Amul. (The requirementofsubstantialdainagetendstoapproxi- 
mate the law under the Easements Act to the English rule.) 

(’99) 23 Bom 786 (788) : 1 Bom L R 459, Kalia7\das v. Tulshidas. 

(’09) 1 Ind €as 961 (962, 963) : 3 Sind L R 36, David Sassooji d Co. v. Edulji 
Dmshaw. 

(’09) 4 Ind Cas 425 (426) : 33 Mad 327, Esa Abbas v. Jacob Harro7i. 

4 . See Peacock on Easements, 3rd Edition, pages 97, 98. 

5. (’09) 1 Ind Cas 961 (963) ; 3 Sind L R 36, David Sassoon d Co. v. Edulji 
Dinshaw. 

6. Peacock on Easements, 3rd Edition, page 136. 
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A right of way over the servient tenement is generally the right 
of passage between two fixed terminii in a particular line,^ though the 
servient owner can, it has been held generally, point out the route.*^ 
As to the extent of a right of way, see Peacock on Easements, 3rd 
Edition, pages 504 to 51G and also the undermentioned cases.® 

10, Basement, if an interest in immovable property. _ 

An easement is only a privilege and is only a right to the limited %ise of 
a piece of land without the 'possession of it.' It does not exclude the 
owner of the servient tenement from using his property.^ It is not an 

7. (*15) 2 AIR 1915 Cal 199 (200, 201) : 26 Ind Cas 213 : 42 Cal 161 (D13). 
Jihananda Chakraburti v. Kalidas Mullik. (Where the right of way is acquired 
by a particular track by the dominant owner, the servient owner cannot force 
upon him, in lieu thereof a different track.) 

(’67) 1867 Pun Re No. 80, Khewan v. Dewan Joicaliir Mull, 

(1865) 4 Suth W R 49 (50) (DB), GoluJc Chunder Choivdhunj v. 2'arinee Churn 
Chukerburty. 

8 . (’25) 12 AIR 1925 Nag 168 (171) : 85 Ind Cas 84, Wasudeo v. Shanker. 

(’19) 6 AIR 1919 Cal 976 (977): 46 Ind Cas LakhiKantav,liajchandra. 

(’88) 1888 Pun Re No. 22, Buta Singh v. Hamir Singh. (Servient owner can close 
up old way and substitute new way provided the right is not rendered less easy 
of GXGVCiS6*) 

(’29) 16 Alli 1929 Pat 124 (125) : 115 Ind Cas 884 (DB), NasiriuhUn v. Deokali. 

9. (’83)9 Cal 778 (786) : 13 Cal L R 146 (DB), Gopal Chunder Mnkerjce v. 
Jaddoo Ball Mullick. (Right of way for cleaning privy and drain is as often as is 
necessary for such cleaning. Affirmed by 13 Cal 136 (P C).) 

(’74) 1874 Bom P J 3 (DB), Raghupathi v. Bapuji. (Right of way for one inu pose 
cannot extend to any other purpose whatever.) 

(’75) 1875 Bom P J 172, Saloji v. Pandoji. (Right of way may be limited to a 
particular season.) 

(’26) 13 AIR 1926 Bom 537(538): 98 Ind Cas 239 : 50 Bom 635 (DB), 

Sorabji v. Virji Vallabhdas. (A right of way enjoyed for agricultural purposes 
may be used for other purposes provided no additional burden is thereby imposed 
on the servient heritage.) 

(1864) 1 Suth W R 217 (218) (DB), Ramsoondar v. Woomakani Chuckerhutiy. 

(Right of passage during a particular season.) 

(’68) 10 Suth W R 863 (364) (DB), Ooinur Shah v. Riimzan AH. (Do.) 

(’77) 1 Cal L R 425 (428) (DB), Toolseetnony Dabee v. Jogesh Chunder Shah. 
(Right of way —The dominant owner is not necessarily entitled to the use of the 
whole width of the road, but is merely entitled to pass with tlie conveniences to 
which he lias been accustomed.) 

(’71) 15 Suth W U 46 (47) (DB), Rajmanik Singh v. Rullun Manik Bose. (A 
general right of way includes a right to carry marriage and funeral processions.) 
(’73) 20 Suth W R 293 (293) (DB), Lokenath Gossamee v. Monviohan Gossnnice. 
(A general right of way, i. e., a way usable for all purposes includes a way for 
marriage and funeral processions as well.) 

(’16) 2 AIR 1915 P C 131 (137) (P C), Attorney-General of Southern Nigeria v. 
John Holt a Co. (Liverpool) Ltd. (Case from Southern Nigeria—Eusoment to 
take river water includes right to storage.) 

(’04) 28 Bom 428 (431) : 6 Bom L R 356 (DB), Ranchod Shamji v. Abdulabhai. 
(’20) 7 AIR 1920 Bom 233(233,234): 69 Ind Cas 426 (DB), Chintamani Ilargovnn 
V. Ratanji Bhimbhai. (Right of way of any one kind does not include a right of 
way of another kind.) 

Note 10 

1, See Note 1. 

2. (’23) 10 AIR 1923 Pat 58 (60, 61, 62): 1 Pat 674 : 67 Ind Cas 954 (pB), Henry 
Hill d Co. V. Sheoraj Rai. 

(’84) 21 AIR 1934 Pat 420 (421): 148 I. O. 431, Ramhary Pal v. Nidhi Mahanfy. 
(A mere right to fish not excluding the rightful owner is a profit a prendre and 
tails within the definition of easement given in S. 2 (5) of the Limitation Act and 
may he acquired by twenty years' uninterrupted enjoyment under 8. 26.) 
iSee (’82) 19 AIR 1932 Cal 800 (802) : 59 Cal 344 : 137 Ind Cas 279, Krishna 
Nandi v. Lokenath Mocker jee. (AIR 1923 Pat 68 relied on.)] 
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interest in ininiov<able property.^ Where, however, the right claimed 
is an exclusive user of the property ii. e. excluding even the owner 
from using it), it is not an easement but is an interest in immovable 
property. Thus, it has been held that an exclusive right of jalkar,'* or 
an exclusive right to maintain a ferry® on the property of another is 
a right in immovable property and may be acquired by twelve years’ 
user. 

11. Classification of easements,—Easements can be classified 

into — 

J. Affirmative and negative easements : 

Affirmative easements are those which entitle the dominant 
owner to make active use of the servient tenement or to do some 
act which in the absence of an easement would be a nuisance 
or a trespass. A negative easement is one which restrains the 
servient owner from exercising an ordinary right of ownership 
over his land.^ 

Continuox(,s and discontinuous easements: 

A continuous easement is one whose enjoyment is, or may be, 
continual without the act of man. Thus, a right annexed to 
B’s house to receive light by the windows without obstruction 
by his neighbour A is a continuous easement. A discontinuous 
easement is one that needs the act of man for its enjoyment, e. g. 
a right of way.® 

S. Apparent and non^apparent easements : 

An apparent easement is one the existence of which is shown 
by some permanent sign which, upon careful inspection by a 
competent person, would be visible to him, e. (/., right of A to 
overhang the eaves of his house over B’s land and the right of 
A to lead water to his land across B’s land by an aqueduct. A 
non-apparent easement is one that has no such sign, e, g., a right 
annexed to a’s house to prevent B from building on his own 
land.^ 

3. Sec the cases cited in foot-note 2. 

4. (’23) 10 AIB 1923 Pat 58 (60, 61, 62) ; 1 Pat 671:67 Ind Cas 954 (DB), Eenry 
Hill it Co. V. Sheoraj Rax. 

(’17) 4 AIR 1917 Pat 528 (529): 2 Pat Ii Join* 289 : 39 Ind Cas 777, Baker Hiisaxn 
V. Ranjit Koer. 

(’32) 19 AIR 1932 Cal 300 (302) : 59 Cal 344 : 137 Ind Cas 279, Krishna Nandi v. 
Lokenath Mukerjee. (3 Cal L R 509 and 3 Cal 276 referred to.) 

(’79) 3 Cal L R 509 (510), Lukhimoni Dasi v. Konina Kant Moitro. 

(’30) 17 AIR 1930 Mad 679 (680, 683) : 125 Ind Cas 545, Secretary of State v. 
District Board of Tanjore. 

(’ll) 12 Ind Cas 305 (307, 308) (DB) (Cal), Lokenath Bidyadhur v. Jahania Bibi. 

(Exclusive right of fishery is an interest in immovable property.) 

(’77) 3 Cal 276 (279) : 1 Cal L R 592 (DB), Parbutty Nath v. fludho Parol. 

See also S. 28 Note 5; Art. 39 Note 10 and Arts. 142 and 144 Note 7. 

5. (’20) 7 AIR 1920 Pat 38 (40) : 57 Ind Cas 516 : 5 Pat L Jour 500 (DB), Pardip 
Singh v. Secretary of State. 

(’ll) 9 Ind Cas 846 (847) (Cal), Abdul Khoyrat v. Hem Chandra Roy. 

Note U 

1. Sweet’s Law Dictionary, page 303. 

2. Compare S. 5 of the Easements Act, 1882. 

3. Comyarc S. 5 of the Easements Act, 1882. 
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4, Permanent and limited easements : 

A permanent easement is one which is acquired for all time; 
while a limited easement is one that will last for a term of years 
or other limited period. The latter cannot he acquired by 
prescription hut may be acquired by contract or grant.^ 

12. “Growing in, or attached to, or subsisting upon, the 
land of another,** — The legal meaning of the word ‘land’ is not only 
dry land but ”also land covered by water. Taking land to have this 
meaning, fish may properly be said to ‘grow or subsist’ upon it.^ A 
right of fishery on the land of another (not being an exclusive right) 
is therefore an easement within the meaning of this clause.^ A right 
to take water from a well situated in another man’s land,^ the right 
to catch fish in a tidal river by i)lacing stake nets in certain places, 
the right of pasturage over the land of another, are other examples in 
the nature of profits a prendre in gross. The right to hunt and to 
appropriate the game is in the nature of the right of fishery and of 
grazing.* 

(6) “Foreign country” means any country other 
than British India. 

“ Foreign country.’' — See Note 1 to Section 1. 


(7) “Good faith”: nothing shall be deemed to be 
d-one in good faith which is not done with due care 
and attention. 

1. “Good faith.**_The following illustrations will bring out 

the meaning of the term “good faith” as defined in this Act : 

(l) A, who had a right to prefer a second appeal against a certain 
decree, applied in revision instead. The revision petition was later 
on converted into a second appeal, but on the date on which this 
was done the time for second appeal had expired. No affidavit was 
filed to show the circumstances which misled the counsel to give 
wrong advice to file a revision instead of a second appeal. It was 
held that the application in revision could not be said to have been 

made in good faith.'___ 


4. Compare S. 6 of the Easements Act, 1882. 

Note 12 

1. (’80) 6 Cal 945 (947) = 6 Cal L R 269 : 3 Shorn L R 123 (DR), Chundee Churn 

2 ^% 5 Cal"l?)T6’S L R 269 = 8 Shorn L R 123 (DB), Ckunace CUu, n 

Lah l" 9 Tri 92 ,?r 84 I. C. VO iloo, v. 

(Lett^s Patent appeal from AIR 1939 Lah 12-In tins case it ^vas 
he?d that the right of the residents of a mohalla to take water from a certain 
well cannot be a^uived as an easement under S. 26. The decision proems on 
the ground that there cannot be an easement in gross. It is subimtted that in 
view of the definition in this clause the decision is^open to doubt.) 

4 (’17) 4 AIR 1917 Pat 640 (651) : 39 Ind Cos 868 : 2 Pat L Joui 323 (DR), 

ilaharaj Bahadur Singh v. Oandanri Singh. 

Section 2(7) — Note 1 

1 , (’18) 6 AIR 1918 Lah 67 (07): 1917 Pun Re No 95; 43 Ind Cos 317 (DB). liesal 
Singh v. Shadi. 
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(2) Where the case was sucli that it iimst have been obvious to anyone 
with ordinary legal knowledge that court*fee should be paid ad 
valorem on the ]jroperty, but the legal practitioner paid a fixed 
fee of Rs. 10 on the memorandum of appeal, and after its being 
l)ointed out by the office, paid the court-fee after the period of 
limitation had expired, it was held that the filing of the appeal 
with a court-fee of Its. 10 was not done in good faith, and that the 
delay could not be excused under S. 5 of the Act.^ 

(3) A decree on the face of it showed that it was passed by a Subordinate 
Judge’s Court. There had been two petitions in the said Court for 
execution of the decree. Nevertheless the decree-holder filed the 
next execution petition in the Munsif’s Court, and when it was 
returned, re-filed the same in the Court of the Subordinate Judge. 
By that time, however, the time for making such application had 
exi)ired. It was held that the application was not prosecuted in 
good faith in tlic JIunsif’s Court and that therefore the period 
during which it was so prosecuted could not be excluded under 
S. li of the Act, in computing the period of limitation for the 
application.^ 

(4) A filed a suit for damages against B, a public officer, and the same 
was dismissed for want of notice to the officer under S.80 of the 
Civil Procedure Code. A thereupon filed another suit against the 
same officer after giving the required notice and claimed to exclude 
from the period of limitation the time taken by the first suit. It 
was held that the first suit was not prosecuted in good faith and 
the time could not be excluded under S. 14 of the Act.* 

See also the undermentioned case.^ See also s. 14 Note 20. 


Section 2 (8) 

Plaintiff 


(8) “ PlaintiJEE ” includes any person from or 
through whom a plaintiff derives his right to sue. 


Synopsis 


1. Scope of definition. 

2. “Derives his right to sue.” 

3. Hindu widow and reversioner. 

4. Hindu widow and son adopted 

by her. Sec Note 3. 

5. Whether one reversioner derives 

his right to sue from another. 


6 . Shebaits, trustees, hereditary 

officers, etc. 

7. Vendor and purchaser. 

8 . Suit by aurasa son to Set aside 

adoption by father. 

9. Persons suing on same cause of 

action. See Notes 1 and 5. 


1. Scope of definition, — This clause defines “plaintiff” as 
including any person from or through whom the plaintiff derives his 
right to sue. Thus, under Art. 144 (suit for possession of immovable 
property) limitation begins to run from the time when the possession 


2. (’18) 5 AIR 1918 Pat 336 (337) : 46 Ind Cas 509 : 3 Pat L Jour 484 (DB), 
Jodkan Pershad Singh v. Nanhkit Pershad Singh. 

3. (’27) 14 AlRl927Pat256(256):101I.C.674(DB},Pfl5ZuIJa7niZv.K6irti-iid-ifiK. 

4. (’ll) 13 Ind Cas 260 (261) : 5 Sind L R 181, Manghan Mai v. Fernandez. 

5. (1900) 22 All 248 (258) : 1900 All W N 64 (FB), Mathttra Singh v. Bhawani 
Singh. 
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of the defendant becomes adverse to the “plaintiff.” By virtue of 
the definition in this clause, the word “plaintiff” in article 144 will 
include any person from whom the plaintiff derives his right to sue; 
so that, if the defendant’s possession becomes adverse to A, and B 
thereafter derives from A the right to sue for possession, limitation 
for the suit by B runs from the date on which the defendant’s posses¬ 
sion becomes adverse to A. 

Thus, the effect of the definition is that time which runs against 
one person also affects another person who derives his right to sue 
from the former. It will be seen that in such cases the cause of action 
of both the persons is the same. In this view it is clear that the 
definition merely illustrates the general principle that when the cause 
of action for a suit is the sa7ne, limitation begins to run at the same 
time against all persons who are or who may become entitled to sue 
on such cause of action.^ It is not necessary for the application of this 
principle that the person suing must have derived his right to sue 
from another. The principle will equally apply where the cause of 
action arises simultaneously in favour of several persons, so that none 
of them can be said to derive his right to sue from another.^ It is for 
this reason that the word “includes” has been used indicating that 
the definition of “plaintiff” in this clause is not exhaustive.'* The 
expression “plaintiff” as used in the Act includes, therefore, any person 
who is entitled to sue on the same cause of action, although he may 
not derive his right to sue from him. To take an example: A Hindu 
widow takes a son in adoption in 1910. At that time two persons, A 
and B, who are reversioners of the same degree, are the next rever¬ 
sioners to the estate, and a cause of action accrues simultaneously in 
favour of both of them for a suit for a declaration that the adoption 
is invalid. The period of limitation for such a suit is six years under 
Art. 118 and time begins to run from the date on which the alleged 
adoption becomes known to the plaintiff. The adoption in this case 
becomes known to A in 1911 and to B in 1920. A does not bring any 
suit to have the adoption declared invalid. B sues in 1924 (within six 
years of the adoption becoming known to him) for a declaration that 
the adoption is invalid. His suit is barred. The reason is that the 
cause of action of both A and B being the same, when time begins to 
run against A in 1911 on the adoption becoming known to him in that 
year, it begins to run against B also. In other words, the knowledge 
of A is sufficient to make limitation run against B also, though the 
article says that limitation will run from the time when the adoption 
becomes known to the “plaintiff." This shows that a person in the 
position of A is included within the expression plaintift in the 

Section 2 (8) — Note 1 

1 . (’19) 6 AIR 1919 Mod 911 (922) : 41 Mad 659: 46 IndCas202 (FB), Varamma 

V. Oopaladasayya. ,, , , 

2 . (’27) 14 AIR 1927 Mad 216 (216, 217) : 99 Ind Cos 668, Neelahantamter v. 

Ohinnu Ammal. , ^ _ , 

3. (’18) 6 AIR 1918 Mod 676 (678, 679) : 41 Mad 4 : 42 Ind Cas 22 (DB), Itaja of 

Palghat v. Baman Vnni. (Per Seshagiri Iyer, J.) 


i. . 
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Plaintifi 


article. It will be seen tliat A is not a person from whom B derives 
his right to sue. The reason for B being affected by a’s knowledge is 
only that both have the same cause of action. 

See also Note 5 below. 

2, “Derives his right to sue,*’ — The words “right to sue” 
must be interpreted to mean right to seek relief. The question 
whether and when one persmi derives such a right from another is a 
matter of substantive law. There are three general rules governing the 
question — 

( 1 ) All rights of action and all demands whatsoever existing in favour 
of or against a person at the time of his death, survive to and 
against persons who in law represent his estate. 

<2) All rights of action existing in favour of or against a person in 
respect of any partietdar interest vested in him are enforceable 
by or against persons who become entitled in any manner to such 
interest, (see Notes 3 and 7.) 

(3) ^Yhere a right of action arises in favour of or against any person in 
a representative capacity, such right may be enforced by or against 
any person on whom such representative capacity devolves or by or 
against the person represented.' (See Notes 5 and 6.) 

There are, however, some exceptions to the first general rule 
mentioned above. Rights intimately connected with the individuality 
of the deceased will not survive to his legal representatives. One 
aspect of this exception is expressed by the maxim ac^io personalis 
moriiur c'nm persona —a personal right of action dies with the person. 

The said general rule coupled with the exception has been 
recognised by the Legislature in the following enactments dealing 
with particular classes of cases; they may be usefully referred to as 
illustrating the principles applicable to the generality of cases : 

(1) Section 37 of the Indian Contract Act lays down that promises bind 

the legal representatives of the promisor in the case of the death 
of such promisor, unless a contrary intention ai>pears from the 
contract. Such a contrary intention will be presumed when the 
contract is of a nature involving special skill or personal 
confidence, etc. ' 

(2) Section 306 of the Indian Succession Act provides that “all demands 
whatsoever and all rights to prosecute or defend any action or 
special proceeding existing in favour of or against a person at the 
time of his decease, survive to and against his executors or adminis¬ 
trators; except causes of action for defamation, assault as defined 
in the Indian Penal Code, or other personal injuries not causing the 
death of the party; and except also cases where, after the death of 
the party, the relief sought could not be enjoyed or granting it 
would be nugatory.” 

Note 2 

1 , (’18) 5 AIR 1918 Mad 464 (468) : 41 Mad 1*24 : 42 Ind Cas 366 (DB), C/arftim- 
baranatha v. Nallasiva. (Beneficiary derives his right to sue from trustee.) 
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3. Hindu widow and reversioner,— A reversioner succeed¬ 
ing to an estate on the death of a Hindu widow does so not by virtue 
of his heirship to the widow but by virtue of his heirship to the last 
full owner. Hence, if any right to sue has accrued to the widow in 
her lifetime, the reversioner cannot derive such right from her as 
her heir. But the question arises whether on any other ground it 
can be held that the reversioner derives such right to sue from the 
widow or is otherwise affected by the limitation that has run against 
the widow. On this question the important point seems to be whether 
the widow can be held to represent the estate fully for purposes of 
limitation. If the widow can be held to represent the estate fully for 
purposes of limitation, any right to sue accruing in her favour would 
accrue not for her benefit alone but also for that of others who would 
eventually become entitled to the estate (though not deriving their 
right to the estate from her), and the reversioner succeeding to the 
estate after her would derive the right to sue from her and would be 
bound by any limitation that has run against her. If, on the other 
hand, it be held that the widow does not fully represent the estate for 
purposes of limitation, any right to sue accruing to her would only be 
for her benefit and not for that of others who may succeed to the estate 
after her, and the latter would not derive such right from her. The 
law on the question whether the widow represents the estate fully for 
purposes of limitation has undergone a change from what it was under 
the Limitation Act of 1859 and prior to that Act. 


The Act of 1859 did not contain any iDrovision corresponding to 
the present article 141. Under that Act, limitation for a suit for 
possession of immovable property by a reversioner succeeding to an 
estate on the death of a Hindu widow was governed by the residuary 
provision contained in section 1, clause 12. which corresponds to 
article 144 of the present Act. The starting point of limitation under 
this clause waft the date of the cause of action. Where the adverse 
possession of the defendant had commenced during the lifetime of the 
widow, the question would have been whether the cause of action for 
a suit by the reversioner was the same as that of the widow or 
whether he had a fresh cause of action on his succeeding to the estate. 
On this question it was held that the widow fully represented the 
estate and that the reversioner who succeeded to the estate on her 
death only derived his right to sue from her and did not got a fresh 
right to sue on the widow’s death. So, it was held that the reversioner 
wL bound to sue within the period of limitation calculated from the 
date of the accrual of the cause of action in favour of the widow and 
was not entitled to a fresh starting ytoini of limitation on her death. 
But where the possession of the defendant originated in an invahd 


Note 3 

1. (’76) 28 Suth W B 214 (216) : 16 Beng D B ip: 2 1nd App 113 : 3 Sav 430 : 3 
Suther 94 (PC), Amritolal Bom v. Uajonetltani 
.(’68) 9 Suth W B 606 (609) : Beng D B Sop Vol 1008 (FB), Nobtn Chunder v. 

iBsur Chunder- 

^’90) 18 Mad 612 (616), Satniaairfl v. Baghava. 
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alienation by the tvidow, it was held that his possession became 
unlawful only on tlio death of the widow and therefore the cattse of 
action for a suit for possession against him arose only on the death of 
tlic widow.- 

On another aspect of the same theory of the representation of the 
estate hy the widow, it was held that a decree passed against a widow 
ill her capacity as representing the estate w^onld, in the absence of 
fraud or collusion, bind the reversioner in the same manner and to the 
same extent as if he was a party to the decree.'^ 

Under these circumstances, article 142 of Act ix of 1871 was enacted 
and it was enlarged and repeated in the Acts of 1877 and 1903 as 
article 141. 'Ihis article gives the reversioner entitled to possession of 
immovable property on the death of a Hindu or JIuhammadan female, 
twelve years from the death of the female within which to bring his 
suit for pos.session. Under tliis article, therefore, where a stranger is 
in adverse i)os.se.ssioii of immovable property to which a reversioner 
.succeeds on the death of a Hindu female heir, the reversioner is 
entitled to sue for possession within a period of twelve years from the 
death of the female heir, in all cases irrespective of the question 
w^hether the possession of the defendant originated in an alienation 
by the female heir or not.^ Even in cases where the adverse possession 
lias continued for the full period of twelve years during the lifetime 
of the widow and her right to the property has been extinguished 
thereby, the reversioner will have a period of twelve years from the 
date of the widow’s death within which to bring his suit, the bar of 
the widow’s right not affecting the right of the reversioner."*^ 

The question arises w^hether in cases not falling within the 
purview of article 141 the old theory of the representation of the 
estate by the widow still holds good. In other words, the question is 
whether in cases not governed by article 141 the reversioner or other 
person becoming entitled to the estate which was previously vested in 
the widow is affected by limitation that has run against the widow or 
whether such reversioner or other person obtains a fresh right to sue 
on his succession to the estate. It has been held that even in cases not 
falling within the purview of article 141, limitation against a wudow 
•would not affect the person who subsequently becomes entitled to the 
estate.^ Thus, it has been held that the cause of action for a suit by 

2. (’90) 13 Mad 512 (515), Sa7)ibasiva v. Baghava. 

(’69) 5 Mad H C E 428 (431), Atcham^na v. Suhharatiadu. 

3. (1865) 2 Suth W R 31 (37) : 9 Moor Ind App 539 : 1 Suthov 520 : 2 Siu- 25 

(PC), Natchiar v. Bajah ^foo(tooviJaf/a Banganatha Bodha 

Qoorusicami PeHa Vdaya Thevar. 

4. See cases cited in Article 141 Note 13. 

4a. (’29) 16 AIR 1929 P C 166 (170) : 56 Ind App 267 : 117 Ind Cas 498 : 51 All 
439 (PC), Mt. Jaggo Bai v. Lai. 

(’99) 23 Bom 725 (736) : 26 Ind App 71 : 1 Bom L R 607 : 3 Cal W N 621 : 7 Sar 
543 (PC), Bxtnchordas v. Parvati Bai. 

(’83) 9 Cal 934 (937):13 Cal Lll 372(FB),6’/‘i>ia//7 Kur wPromnno Kumar Ghose. 
[But see (’28) 15 AIR 1928 Cal 670 (672) : 55 Cal 903 : 112 Ind Cas 496, 
Aurahindo Kaih Tagore v. Monorama Dehi. (Not good law’.)] , 

5. See cases cited in foot-notes (6) and (7) below. 
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the reversioner for the recovery of moveablea (to which article 111 will 
not apply) arises on the death of the widow and not before, and that 
limitation for such suit runs only from the date of the widow’s death.® 
Similarly, where a widow' adopts a son and the latter thereupon 
becomes entitled to the estate, it has been held that lie will not be 
affected by adverse possession against the w'idow prior to the adoption 
and that limitation for a suit for possession by him w^ould commence 
to run only from the time of his adoption, notwithstanding that 
article ill does not apply to such cases/ 

The view' upon wdiich the above decisions proceed is that the 
widow does not represent the estate for purposes of liinitotiou and 
that the reversioner or other person w'ho becomes entitled to the estate 
subsequently is not a iierson who derives any right to sue from her.® 
The alterations made in the Act of 1871 and the later Acts have been 
taken to indicate a general scheme on the part of the Legislature to 
assimilate, for purposes of limitation, the position of a Hindu female 
heir to that of a life-tenant and that of a reversioner to that of a 
remainderman succeeding to the estate on the termination of the 
life-tenure. Just as adverse possession against a life-tenant will not 
affect the remainderman subsequently obtaining the estate, so it has been 
held that adverse i^ossession against a Hindu female heir will not affect 
the reversioner or other i^erson succeeding to the estate subsequently. 
Article 111, in this view', merely gives legislative ejnbodiment to a 
general principle, so that even in cases not coming within its express 


6. (’99) 23 Bom 725 (736) : 26 Incl App 71 ; 1 Bom L K 607 : 3 Cal W N 621 : 7 

Sar 543 (PC), Runchordas Vandravaiulas v. Parvati Bai._ 

(’22) 9 AIR 1922 Cal 321 (328) : 49 Cal 45 : 64 Ind Cas 980(DB), Nath 

Dose V. Bhuban Mohan Bose. (23 Bom 725 (PC) followed.) 

[But see (’28) 15 AIR 1928 Cal 670 (674) : 55 Cal 903:112 I.C. 406. Aurnbindo 
Nath Tagore v. Monoravia Debt. (Not good law.)f 
See also Article 120 Note 12. 

7. (’06) 2 Cal li Jour 87 (94) : 9 OWN 795 (DB), llareh Chand v. Bejoy Chand. 

(’l^T2^AI]E?i915’Mad 539 (540) : 25 Ind Cas 692 (692. 693), Kancharla Venhata- 
ratnam v. K. Venhataramiah. (Applying the general principle that until phiin- 
tiff’H right to immediate possession accrues his right to possi^sion is not barred.) 
/’031 26 Mod 143 (147) : 12 Mad L Jour 197 (DB), Sreeramulu v. Krxstavuna. 
’2DfAIR 1921 Nag HI (HI) : 48 Ind cU 230 (231) : 17 Nag L R 18 (DB), 

Sitaram Rajaravi. (13 Bom 160 distinguished.) /io uno 

(1900) 2 Bom L R 411 (414) (DB), llarx Vxthal v. IVainan Ilarx. (19 Bom 809, 

(’wl^rS^om 809 (816) (DB), Moro Narayan v. a',. 

Bee also S. 9 Note 10, Art. 141 Note 7 and Arts. 142 and 144 Note 83. 

8. See coses cited in foot-notes (6) and (7) above. 

[But see (’86) 22 AIR 1936 Bom 420 (421) : 159 Ind Cas 272, Marxyayya v. 
Chanvirangouda. (Widow a<lopting son-Son suing for arrears of rent accumu- 
late<l under lease executed by widow prior to adoption — Assumed that the s<m 
sues on the same cause of action and held that the suit was time-barred—Sub. 
mitted that the assumption underlying the decision is not correct, though the 
decision itself is correct—The proper ground for rejecting the suit s^h ca^ 
is that the adopted son has no right to sue for the arrears, such right being the 
widow's personal right and not forming part of the wtate —In this view the 
decision d^ not militate against the general principle stated above, mz., that 
the adoptcMl son or reversioner gets an Independent cause of action to sue for the 
estate, on the estate falling in possession.)] 

9« Bee coses cited in foot-notes (6)_end (7)'above. 
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provisions, the same ])rinciple is applicable and limitation against the 
reversioner or other person succeeding to the estate cannot run before 
the estate vests in him. 

But as regards decrees passed against a widow, the old view that 
such decrees bind the reversioner in the absence of fraud or collusion 
i.s still good law.^’^ Even if the decree against the widow was based on 
limitation it will bind the reversioner,^^ although as already seen, in 
the absence of such a decree the reveisionor will not be affected by the 
limitation that has run against tlic widow. See also Art. 141 Note 13. 

4. Hindu widow and son adopted by her. — Sec Note 3 above. 


5. Whether one reversioner derives his right to sue 
from another, — A Hindu reversioner who succeeds to an estate on 
the death of a widow derives his right from the last full owner and not 
from any other reversioner. But any cause of action that may accrue 
in favour of a reversioner during the lifetime of the widow, such as 
the cause of action for a suit to set aside an alienation or an adoption 
by the widow, accrues to such reversioner in a representative capacity. 
The basis of such a suit is the common apprehended danger to the 
inheritance, and hence there is only one cause of action accruing in 
a representative capacity for the benefit of the entire reversionary 
body. Each of the reversioners entitled to sue has not an independent 
cause of action. Hence, where a cause of action arises in favour of 
a reversioner in his representative capacity, the same cause of action 
applies to any other reversioner -who may become entitled to sue in 
respect of the same matter.^ 

Illuslrafioti. 

S died leaving a widow and two daughters. The widow took oneD in adoption. 
The daughters though aware of the adoption from the time when it was made did 


10. (’25) 12 AIR 1925 P C 249 (251) : 52 Ind App 322 : 48 Mad 883 ; 92 Ind Cas 
85 (PC), Vaithinlinga v. Srirangath Anni. 

(’29) 16 AIR 1929 P C 166 (170) : 56 Ind App 267 : 117 Ind Cas 498 : 51 All 4.39 

(PC), Jaggo Bai v. Utsava Lai. 

11. See cases cited in foot-note (10) above. 

Note 5 

1. (’38) 25 AIR 1938 Pat 510 (510, 511) : 178 Ind Cas 643, Deehal Mahton v. 

Moti Mahton. _ __ 

(’19) 6 AIR 1919 Mad 911 (920) : 41 Mad 659 : 46 Ind Cas 202 (FB), I arama v. 


Gonala Dasayya. ___ 

(’22) 9 AIK 1922 All 301 (309) : 44 All 19 : 64 Ind Cas 248 (FB), Kesho Prasad v. 

Shiva Prasad. _ . . 

(’90) 14 Bom 512 (515, 516) (DB), Chhaganra7n Ashkraiu v. Bai Motigavan. 

(’02) 4 Bom L R 893 (908), Jnvniabai v. Dharsey. (14 Bom 512 followed.) 

(’25) 12 AIR 1925 Lah 654 (656) : 6 Lab 405 ; 90 Iml Cas 1022 (DB), Chirag Din 

V. Abdullah. 

(’01) 24 Mad 405 (407) (DB), Ayyadorai Pillai v. Solai Aimnal 
(’26) 13 AIR 1926 Mad 1123 (li23): 98 Ind Cas 435, Siddnreddy v. Deva Jarania 
Eeddy. (But the case of aurasa son challenging adoption is different from that of 
reversioners.) 

(’36) 23 AIR 1936 Lah 652 (654) : 166 Ind Cas 753 : I L R (1937) Lah 525 (DB), 

Bameslnvar v. Mt. Ga^ipati Devi. (On the deathofa reversioner-plaintiff pending 
suit, the right to sue survives to the next presumptive reversioner.) 

(’15) 2 AIR 1915 P C 124 (125, 126) : 38 Mad 406 : 42 Ind App 125 ; 29 Ind Cas 
298 (PC), Venhatanaraynna Pillai v. Subbavnnal. (Do.) 

[See also (’25) 12 AIR 1925 P C 249 (256) : 52 Ind App 322 : 48 Mad 883 : 92 
Ind Cas 85 (PC), Yaithialinga Mitdaliar v. Srirangath Anni."] 
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not sue to set aside the adoption within the period of six yeivrs allowed under 
Art. 118. Subsequently, P, a son of one of the daughters sued to set aside the 
adoption. It was held that the suit was barred, the reason being that the daughters 
as the immediate reversioners represented the inheritance and that P sued on the 
same cause of action as had accrued in favour of the daughters.^ 

See ^ilso Note l above. 

6, Shebaits, trustees, hereditary officers, etc. — Where a 
right to sue accrues in favour of a person in a representative capacity, 
the right would be derived by any person on whom the representative 
capacity devolves afterwards. On this i)rinciple, where adverse posses¬ 
sion begins against the shebait of the idol or the trustee of a temple or 
other religious endowment, the successor of such shebait will be affected 
by such adverse possession and will not have a fresh right to sue or a 
fresh starting point of limitation from £he date of bis accession to 
office.^ The same principle ai)plies to holders of hereditary offices like 
vatandars in the Bombay Presidency, etc.® See also s. 10 Note 27 and 
Arts. 142 and 144 Note 49. 

7. Vendor and purchaser. —Where A sells to B property which 
belongs to him but of which C is in adverse i^ossession, B derives his 
right to sue from A and will be affected by the limitation that has run 
against A.^ 


2. (’01) 24 Mad 405 (407) (DB), Ayyadorai Pillai v. Solai Amvial. (It isi said in 
this case that P “claims through or from” the daughters. It is submitted that 
though P’s suit is barred as being based on the same cause of action as accrued 
in favour of the daughters, he cannot be held to claim through or from them as 
one I’eversioner does not derive his right from the other.) 

(’81) 1881 All W N 83 (83), Gopi Nath v. Sri Narain. 

See also Art. 118 Note 8. 

Note 6 

1. (1900) 23 Mad 271 (280, 281): 27 Ind App 69 : 4 Cal W N 329 : 10 Mad L Jour 
29 : 2 Bom L R 597 : 7 Sar 671 (PC), Qnanasambanda Pandara Sannadhi v. 

Velu Pandaratn. 

(’10) 37 Cal 885 (894) : 7 Ind Cas 240 : 37 Ind App 147 (PC), Damodar Das v. 

Lakhan Das. ^ ^ ^ 

(’05) 28 Mad 197 (201) (DB), Jagannath Rao v. Rama Dass Patnaik. 

(’96) 23 Cal 636 (545) (DB). Nilmoyiy Singh v. Jagabandhu Roy. 

(’18) 5 AIK 1918 Mad 675 (676, 677, 679): 41 Mad 4 : 42 Ind Cas 22 (DB), Rajah 
of Palahat v. Raman Unni. (Sthani of Malabar Devaswom.) 

(’12) 16 Ind Cas 927 (928) (DB)(Cal), Madhu Sudan Mandat v. Radhxka Prosad. 
(’12) 14 Ind Cas 142 (144): 39 Cal 887 (DB), Jharula Das v. Jalandhar Thakur. 

2. (’04) 7 Bom LR136 (137) (DB), Rama Appa v. Shamrao Ganesh. (Vatandar.) 
(’31) 18 AIR 1931 Born 24(27): 55 Born 21 : 12U I. C. 14'j (DB), Taka v. Ganu. (Do.) 
(’86) 9 Bom 198 (212) (FB), Rculhabai v. Anantrav. {Tio.) 

heOO) 10 Mod L Jour 114(115)(DB), Veerabudhra Varaprasada Rao v. Vellanki 

Venffafadri. (Karnam —9 Bom 198followe<l.) „ . 

[But see (’96) 10 C P D R 78 (79), Seetharam BraUmxn v. Rambhaoo Patwarx. 
(Predecessor in office is not a “person from or through whom a plnintifl derives 
his title to sue.**)] 

See also S. 0 Note 10; Art. 124 Note 15. 

Note 7 

1 . (’24) 11 AIR 1924 Cnl 894 (394) : 81 Ind Cas 675 (DB), Annada Mohan Roy 

(’ 2 ' 6)^13 A^926 Mad 1155(1167): 97 Ind Cas253 (DB), VenkataSurya Narayana 

[si^^w^caa) 25 AIR 1938 Dah 437 (439) : 181 Ind Cas 294 (DB), /s/iar Das v. 
Rallxa Ram. (Execution purchaser of plaintiff’s interest is bound by same period 

of limitation.)] 
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fllitsfrotiou. 

Th<? Goverimu'iit to A certain lauds to wliich they arc entitled. At the 
time of the sale I> is in possession of tbe lands adversely to tlie Government. In 
calculating the period of limitation for a suit l>y . 1 . the puvclmsor, for possession 
of the land, the period for which B has licen in adverse possession nyainst the 
Government mu>i he taken into acconnt.- 


8. Suit by aurasa son to set aside adoption by father,— 
An iiKnrsii yon as a i)Ci-son who.se chances of inheritance are affected 
has an independent right to challenge an adoi)tion made by his father 
and siicli rigid is ipiito different from any right which the father 
liimself may have to sot a.sido the adoption. Hence, the son suing on 
his independent cause of action is not atfocted by the fact that his 
father ha.s not sued within the period of limitation prescribed.’ 

4 

9. Persons suing on the same cause of action—See Notes 1 and 5 above. 


Section 2 (9) 

Promissory note 


('.9^ “ Promissory note” means any instrument 
wlieroln' the maker engages absolutely to pay a 
specified sum of money to another at a time therein 
limited, or on demand, or at sight. 


1. “Promissory note.”—A "promissory note" is delincd in the 

yogotiahle Instruments Act, NXVI of 1881, s. 4, as — 

‘^an insti-uincnt in writing (not being a bank-note or a cunency-uote) con¬ 
taining an unconditional undertaking, signed by the maker, to pay a certain sum 
of money only to. or to the order of, a certain person, or to the bearer of the 

instrnment.” 


L'ndei- the Indian Stamp Act, II of ISOO, a promissory note is 
letiiicd as meaning a promissory note as defined by the Negotiable 
[nstrnments Act, and as including also "a note promising the payment 
:)f any stim of money out of any particular fund whicli may or may 
not he availalile, or upon any couclitiou or co)t(tu/jrurK ichich mo// or 
uiai/ not be performed or happen." 

The said definitions are, however, applicable in construing those 
Acts only and are not applicable to a construction of the Limitation 
Act, which must be guided by the definition given in this clause. 

Where A executed a note to B in these terms, namely, "The 
imoiint due to you is Es. 1000 . You being now a minor, I shall pa>' 
you in cash the'whole sum of Rs. 1000 wliene\ er you demand it, after 
iittaining your majority," it was held that it was a promissory note 
within the meaning of this definition, and that it was payable after 
actual demand bv the creditor after attaining majority.’ 


2. (’24) 11 AIR 1924 Cal 394 (394) : 81 Ind Cas G75 (DB), Mohan Rot/ 

V. Kina Das. (But the purchaser will not be entitled to the 60 years’ iMjriod of 
limitation under Art. 149 as the suit is not by or on behalf of the Government.) 
(’26) 13 AIR 1926 Mad 1155 (1157): 97 Ind Cas 253 IDBI. Vcnlata Sunja 
Narayana v. MaJda Venhu Naidu. (Do.) 

See also Article 149 Note 7. 

Note 8 

1. (’26) 13 AIR 1926 Mad 1123 (1123) : 98 Ind Cas 435. SuUiaredthf v. Deva 
Jauarami Bcdili. 

Section 2 (9) — Note 1 

1. (’93) 3 Mad L Jour 199 (200) (DB), Kutliassan v. Stippi. 



DEFINITIONS 


1S3 


A Goveninient war-bond payable at a particular place is also 
a promissory note within the meaning of this definition." 

( 10 ) “Suit” does not include an appeal or an 
application. 

1. “Suit.” — The word “suit” has not been defined in the Act. 
This clause merely says that a “suit” does not include an appeal or 
an application. It has been held, however, that the term ought to be 
confined to such proceedings as, under that description, arc directlj- 
dealt with by the Code of Civil Procedure, or such as, by the operation 
of the particular Acts which regulate them, are treated as suits.^ 

Under the Code of Civil Procedure, a suit is any proceeding 
w'hich is instituted by the in’osentation of a plaintr For an illustra¬ 
tion of a proceeding which, by the operation of a particular Act, is 
treated as a suit, reference may be made to the Indian Succession 
Act, XXXIX of 1925, section 295. 

A proceeding, therefore, which does not commence with the 
presentation of a plaint and which is not treated as a suit under any 
other Act is not a “suit” for the purposes of tlie Limitation Act. 

Since by the definition a “suit” does not include an application,'* 
it follows that the i^roceedings specified below are not “suits” : 

(1) An application for execution of a decree.^ 

(2) An application under S. 214 of the Indian Companies Act, VI of 

1882;® but an axDplication under sub-s. (3) of S. 235 of the Act ol 
1913 (which corresponds to S. 214 above) was treated as a suit.' 
Sub-section (3) to S. 235 has however been repealed by Amending 
Act, XXII of 193C. (see also Article 3G Note i.) 


2 (’33) 20 AIR 1933 Mad 376 (377, 378) : 142 lad Cns 28G (DB), Secretary of 
State V. Kunhi Krishna. (Under Negotiable Instruments Act also.) 

Section 2 (10) — Note 1 

1 . (’95) 22 Cal 943 (948), U. M, Watkins v. N. Fox. 

2. (’33) 20 AIR 1933 P C 63 (64) : 60 Ind App 13 : 54 All 1067 ; 142 lud Cas 7 
(P Cl Hans Raj v. Dehra Dun Mussoorie Electric Tramway Co. Ltd. 

KSee (’27) 14 AIR 1927 Cal 281 (282, 283) : 54 Cal 126 : 100 Ind Cas 797 (DB), 
Pran Kumar v. Darpahari Pal. (Proceedings for grant of probate 'vluch are 
contested come within meaning of word “.suit” in Letters Patent (Calcutta), 

Clause 13.)3 

3. (’77) 2 Cal 336 (339, 340) (FB), Dhonessur Kooer v. Roy Gooder Sahoy. (Dis¬ 
tinguishing 9 Suth W R 402, a case under Cotie of 1869 under which appli^tion 
for ascertainment of mesne profits was held to be a suit within meaning of ^•14 ) 

(’28) 10 AIR 1923 Pat 88 (88) : 6 Pat L Jour 463 : 62 Ind Cas o36 (DB), Chan- 
drika Roy v. Ramkuer Thakur, 

4 . (’76) 1 AU 97 (101) (FB), Jiwan Singh v. Saniam Sino/t. (Under Limitation 

Act, 1859, however, word “suit” may include application.) . /r» ^ 

(’75) 2 Cal 386 (339, 340) (FB), Dhonessur Kooer v. Roy Gooder Sahoy. (Do.) 

5 (’96) 19 Mod 149 (160) (DB), Bamastoami v. Streeramulu Chetty. 

(’96) 18 All 12 (16) : 1896 AU W N 186 (D B). Connel v. Himalaya Dank. 

«. (’28) 10 AIR 1923 Lah 58 (59); 71 Ind Cos 899 (DB), Bank of Multan Ltd. 

V. Huhum Chand. 


Section 2 (9) 

Promissory note 

Section 2 (10) 

Suit 
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Section 2 (10) 

Suit 


Section 2 (11) 
Trustee 


(3) A claim against a company in voluntary liquidation made by a 

proceeding not instituted by the presentation of a plaint.^ 

( 4 ) An «application under O. 9, R. 13, Civil Procedure Code.® 

( 5 ) An application under para. 20, Sch. ii, Civil Procedure Code.® 

Tlie word “suit” does not include an appeal}'^ But, the definition 
will only apply “unless there is anything repugnant in the subject or 
context.” As has been seen already, (see Note “Definitions—General”) 
the context of S. 31 (now repealed) shows that the word “suit” in that 
section included an appeal. 

Where a suit consists of several independent claims which can 
be split up, it must, as regards each of such claims, be regarded as a 
seimrate suit for the purpose of applying the articles of the Act.^^ 
Thus, w'here a suit is for the price of medicines supplied and for fees 
for medical attendance, the former claim will be governed by Art. 52 
and the latter by Art. 115.^^ 

See also section 3 Note 4. 

( 11 ) “Trustee” does not include a benamidar, a 
mortgagee remaining in possession after the mortgage 
has been satisfied, or a wrong-doer in possession with¬ 
out title. 

Synopsis 

1. Trust, meaning of* 

2. Benamidar. 

3. Mortgagee in possession after satisfaction of mortgage. 

4. “Wrong-doer in possession without title." 

1, Trust, meaning of. — A “trust” in English law is “simply 
a confidence, reposed either expressly or impliedly in a person (hence 

7. (’33) 20 AIR 1933 P C 63 (64) : 142 Ind Gas 7 ; 54 All 1067 : 60 Ind App 13 
(PC),/fnnsraj Gupta v. Dehra Dun Mussoorie Electric Tramway Co. Ltd. 
(Application under S. 186, Companies Act, 1913.) 

8 . ('23) 10 AIR 1923 Pat 88 (83); 6 Pat L Jour 463: 62 Ind Cas 536 (DB), Chan- 
drika Roy v. Ram Kner Thakur. 

9. (’23) 10 AIR 1923 Rang 226 (226, 227) : 1 Rang 256 : 76 Ind Cas 493 (DB), 
Ma Thein Tin v. Maung Ba Than. (Fact that application is numbered and 
registered as suit does not convert it into suit for purposes of limitation.) 

[But see (’23) 10 AIR 1923 Oudh 91 (92, 93),: 74 Ind Cas 206, Sheo DuttBaha- 
dur V. Bishunath Singh.'] 

10. (’98) 22 Bom 612 (617) (DB), A (Husband) v. B (Wife). (Case under Indian 
Divorce Act, 1869.) 

11. (’31) 18 AIR 1931 Lah 309 (310): 130 Ind Cas 574 (DB), Bhima Mai <& Sons 
V. Rahmat Ullah. (Agi'eement between A and B for purchase of three cars — B 
paying some earnest money and taking delivery of one car—Contract broken, 
but B neither returning car nor making further payment—Suit by A for balance 
of price of one car and for compensation for breach is governed by Art. 52 and 
Art. 115 respectively.) 

(’22) 9 AIR 1922 Lah 198 (199) ; 66 Ind Cas 490 : 2 Lah 376 (FB), Mahomed 
Ghasita v. Sirajuddin. 

(’31) 18 AIR 1931 All 752 (753) : 133 Ind Cas 537 (DB), Baroda Kant Sen v. 
Court of Wards, Baraon Estate. 

See also Art. 52 Note 6 and S. 3 Note 4. 

12. (’31) 18 AIR 1931 All 752 (753) : 133 Ind Cas 537 (DB), Baroda Kant Sen 
V. Court of Wards, Baraon Estate. 
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called the trustee), for the benefit of another (hence called the cestui 
que trusty or beneficiary), not, however, issuing out of real or personal 
property, but as a collateral incident accompanying it, annexed in 
privity to (i. e. commensurate with) the interest in such propertyy 
and also to the person touching such interest, for the accomplishment 
of which confidence the cestui que trust or beneficiary has his remedy 
in equity only.”^ The same idea may be expressed in a simpler way in 
the language of the Indian Trusts Act, II of 1882, by defining a “trust’* 
as an obligation annexed to the ownership of property and arising out 
of a confidence reposed in and accepted by the owner, or declared and 
accepted by him, for the benefit of another, or of another and the owner. 

A trust, under the English law, may be created expressly by a 
declaration by the author of the trust in which case it is called an 
express trust? or it may be created by the operation of law in which 
case it is called variously, constructive, resulting, or implied trust.^ 

The Indian Trusts Act, 1882, confines the word “trust” to what 
would be express trusts under the English law,* the constructive, 
resulting and implied trusts, under that law, being merely regarded as 
obligations in the nature of trusts and not as trusts at all.® This 
does not seem to be so under this Act. The fact that the definition of 
“trustee” in this clause excludes only certain specified persons who 
would be constructive trustees under the English law, seems to show 
that the word “ trust” has been used in this Act in the wider sense in 
which it is used in the English law. 


2. Benamidar. — Where A purchases property with his own 
money but in the name of B, or where a transfers his property to B 
without intending to benefit B, the purchase or transfer, as the case 
may be, is a henami transaction and B is a benamidar. Under s. 82, 
Indian Trusts Act, 1882 , B must hold the property for the benefit of A, 
and this obligation is described as being in the nature of a trust. In 


Section 2 (11) — Note 1 

1. Wharton’s Law Lexicon, 14th Edn., page 1014. 

See also Halsbury’s Laws of England (1914), Vol. 28, pages 5, 6, 7. 
Lewin on Trusts, 12th Edn., pages 11 and 12. 

2. Wharton’s Law Lexicon, 14th Edn., page 1014. 


Snell’s Principles of Equity, 12th Edn., page 52. 

Halsbury’s Laws of England (1914), Vol. 28, page 7. 

Lewin on Trusts, 12th Edn., page 1125. 

3. Wharton’s Law Lexicon, 14 Edn., page 1014. . * , 

Snell’s Principles of Equity, 12th Edn., page 127. (A constructive trust is a trust 

which is raised by construction of equity, without reference to and irrespective 
of any intention of the parties, either expressed or presumed.) 

Halsbury’s Laws of England (1914), Vol. 28, page 7. 

Lewin on Trusts, 12tb Edn., page 1125. 

4. See Sections 8 and 6, Trusts Act, 1682. 

5. (’29) 16 AIR 1929 Nag 298 (302) : 116 Ind Cos 70, Gaurishatikar v. Ibrahim 
AH. (See Chapter 9, Trusts Act.) 

(’26) 12 AIR 1925 Rang 289 (290) : 8 Rang 206 : 86 Ind Cos 297 (DB), MaThexn 

Many. U Po Kin. ,, 

[^See (’98) 1898 Bom P J 380 (386) (DB), Allima Gavtumxya v. Murarx Shettappa. 

(’21) 8 AIR 1921 Mad 126 (125): 44 Mad 277 : 61 Ind Cos 907, Bajeswara Dorai 

y. Ponnusami Tevar.} ^ 

Bee also Pollock and MuIU’b Indian Contract Act, 4th Edn., page 848. 


Section 2 (11) 

Trustee 
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Section 2 (11) 

Trustee 


Mi. Bilas Knnnar v. T>i>oroj PiCniiif their Lordships of the 

Privy Council observed that a hr>uami transaction is a de<aling that 
has a curious resemblance to the doctrine of English laAV that the trust 
of the legal estate results to the man who pays the purchase money 
and Uiis^iigain follows the analogy of the Common law that where a 
feoiViiient is made without consideration, the use ve^sults to the feoffor. 
Thus, a henamidar would be a co)}stri(ctivi> trustee under the Plnglish 
law. 'i'lie deiinition, however, specitically states that a benaonidar is 
not to be rc'garded as a “trustee” for the pui'])Oses of the Limitation Act. 

3. Mortgagee in possession after satisfaction of mortgage. 

_ \ mortgagee remaining in possession after the mortgage has been 

satisfied is in the position of a tie trustee for the mortgagor.' 

He is. however, under this clause, not a “trustee" for the purposes of 

the Limitation Act.- 

4. “ Wrong-doer in possession without title. ” — In 
Vi.:ioyoinoyntn v. .SVere/ur// of Slated a case before the iiassing of 
the Indian Trusts Act, 188 - 2 , Turner. C. d.. observed as follows ; 

"It is not overv nnlawfnl cntvv on. or continuance in,iiossession that creates 
a constructive trust. It is ailVicult to bring within the compass of a defimtion the 
nrincinles by which the Courts have been guided in forcing obligations 

on tliG consciences of wrongdoers by operation of law ; but it may be asserted that 
the wrongful invasion or continuance in possession of a stranger, whether with or 
without knowledge of the infirmity of his title, will not make the wrongdoer u 
constructive trustee unless he has been admitted into i>ossession by a trustee so 
as to be aficctod with notice of the trust.” 

Under S. 94 , Indian Trusts Act. 1882 . the position of a wrongdoer 
in possession without title would appear to be that of a person whose 
obligation is in the “nature of a trust.” See illustration th) to that 
.section. The Limitation Act, however, expressh- lays down that such 
a person is not a “trustee” for its purposes^_ 

Note 2 

1. Clo) -2 AIR 1915 1' C 96 (97) : 37 All 537 : 42 In.l App 202 : 30 In.l Cas 299 
(PC), Ml. Bilns Kvnu'ar v. Dcoyaj Hanjit binglt. 

Note 3 

1. 8ee Halsbury’s Laws of England (1912). ^ al. 21, page 310. 

2. See (’68) 9 Snth WR civ 187 ( 189 ) (FB), v.Javial .-i/by-(Code of 18o9-) 

See also S. 10 Note 11. 

Note 4 

1 (’62) 5 Mad 91 (105) (FB). (Decision confirmed by the Privy Council in 8 Bind 

5*25 but without reference to observations cited.) 
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PART II. 

Limitation of Suits, Appeals and Applications. 

3.* Subject to the provisions contained in sec- 
, . tions 4 to 25 (inclusive), every suit 

instituted, etc., after instituted, appeal preferred, and 
period of limitation. application made, after the period 

of limitation prescribed therefor by the first schedule 
shall be dismissed, although limitation has not been 
set up as a defence. 

Explanation, —■ A suit is instituted, in ordinary' 
cases, when the ifiaint is presented to the proper 
officer; in the case of a pauper, when his application 
for leave to sue as a pauper is made; and, in the case 
of a claim against a company which is being wound 
up by the Court, when the claimant first sends in his 
claim to the official liquidator. 


• Act of 1877 : S, 4. 

4. Subject to the provisions contained in sections five to twenty-five 
. ... (inclusive), every suit instituted, appeal presented and 

Diatnusal oj suits etc., application made after the period of limitation pre>- 
insiituiedy etc., after therefor by the second schedule hereto annexed, 

'period of limitation. shall be dismissed, although limitation has not been 

Bet up as a defence. 

ExvlanatAon.—K suit is instituted, in ordinary eases, when the plaint U 
inesent^ to the proper offieer ; in the case of a pauper, when his application for 
leave to sue as a pauper is filed ; and in the case of a claim against a com^ny 
which is being wound up by the Court, when the claimant first sends in his cbinn 

to the official liquidator. 

Illuslralions. 

(a) A suit is instituted after the prescribed period of limitation. limitation 
isnotsetupasadefence. and judgment is given for the plaintiff. The defendant 
appeals. The Appellate Court must dismiss the suit. 

(b) An appeal presented after the prescribed iieriod is admitted and registered. 
The appeal shall, neverthele.ss, be dismissed. 


Act of 1871 : S. 4. 
Bame as S. 4 of Act of 1B77. 


Act of 1859 ; S. 1. 

1. No suit shall be maintained in any Court of .ImUcature witbin any part 

of the British territories in India in which this Act 
lAviitaiiiyn of 9 uits. shall be in force unless the same is institut^ within 

✓ the period of limitation hereinafter made applicable to 

a suit of that nature, any law or regulation to the contrary notwithstanding. 


Section 3 


Section 3 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Subject to the provisions of 

Sections 4 to 25.“ 

4. “Suit,” meaning of. 

5. Institution of suit, what consti¬ 

tutes. 

6. Appeal, when preferred. 

7. Application, when made. 

8. “Period of limitation prescribed 

therefor by the first sche¬ 
dule.” 

9. “Shall be dismissed.” 

10. “Although limitation has not 

been set up as a defence.” 

11. Explanation to the section, ee 

Notes 4 uud 5. 

12. Pauper proceedings and limita¬ 

tion. 

13. Company in liquidation — Pro¬ 

ceedings by or against. 

14. Limitation bars remedy but does 

not destroy right. 

15. Limitation does not bar defence. 

16. Duty of Court to raise and de¬ 

cide question of limitation. 

17. New plea as to limitation. 

18. Duty of appellate Court under 

this section. 

19. Res judicata and plea of limi¬ 

tation. 

20. Consent decree for time-barred 

claim. 

21. Admission on point of limitation 

— Effect. 

22. Abandonment of plea of limita¬ 

tion. See Note 17. 

23. Waiver of plea of limitation. 

Other Topics 

Acts of Court sito motu —No limitation. 
See Note 26. 

Companies Act, S. 186 — Application 
under_Not a suit. See Notes 4and 26. 

Consent of parties. See Note 24. 

Crown— Not exempt. See Note 3. 

Decree passed in Native State—Execu¬ 
tion in British India—This Act applies. 
See Note 8. 

Defendant in jail—Plaintiff not entitled 
to extension. See Note 3. 

Executing Court — Power to exteud. 
See Note 3. 

Ignorance of law or fact—No ground 
for extension. See Note 3. 

Limitation not pleaded—Court’s duty. 
See Notes 1, 2, 10, 16, 18 and 23. 

No exemption on equitable considera¬ 
tions. See Note 3, 


24. Contract or custom cannot over¬ 
ride the statute. 

25. Estoppel against pleading limi¬ 
tation. 

26. Proceedings to which section 
applies. 

27. Applicability of Act to arbitra¬ 
tion proceedings. 

28. Inherent power and limitation. 

29. Set-off and counter-claim — 
Limitation. 

30. Insolvency proceedings and 
limitation. 

31. Plea of exemption from limita¬ 
tion. 

32. Limitation only applies to insti¬ 
tution of proceedings, not their 
continuation. 

33. Amendment of plaint, etc. 

33a.Conversion of proceedings. 

34. Withdrawal of suit and institu¬ 
tion of fresh suit. 

35. Rejection of plaint. 

36. Summary rejection of appeal. 

37. Effect of non-compliance with 
section. 

38. Onus of proof. 

39. Plea of limitation, if technical. 

40. Delay in filing suit. 

41. Concurrent remedies, limitation 
for. 

42. High Court, if can make rules 
inconsistent with provisions of 
the Act. 

43. Revision, if lies on question of 
limitation. 

44. Review, if lies on question of 
limitation. 

(yniscellaneous) 

Plea—Whether one affecting jurisdic¬ 
tion. See Notes 1, 37 and 43. 

Presentation to Court having no juris¬ 
diction. See Note 5. 

Presidency Towns Insolvency Act, S. 7— 
Application under—Whether suit. See 
Note 26. 

Provincial Small Cause Courts Act, 
S. 25—Revision under—Power of High 
Court. See Note 43. 

Registi'ation not necessary for institu¬ 
tion. See Note 5. 

‘Reject’ and ‘dismiss.’ See Notes 9 and 35. 

Several reliefs—Limitation to be applied 
to each relief separately. See Note 4. 

Signature and verification—Defects in. 
See Note 5. 

Substance of claim and not mere form 
to be looked into, Seo Note 8. 
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1. Legislative changes. 

(l) The section was first enacted in its present form in the Act of 
1871. The material portion of the corresponding section {viz, s. i) 
in the Act of 1859 ran as follows : 

“ No suit shall he maintained . . . unless the same is instituted 
within the period of limitation hereinafter made applicable 
to a suit of that nature . . . 

It will be observed that the section differed from the correspond¬ 
ing section in the later Acts in tw^o important respects : 

(a) While the later Acts provided that a time-barred suit or 
other x>roceeding should be dismissed^ the Act of 1859 provided that 
no such proceeding “shall be maintained.” 

(b) The section in the Act of 1859 did not contain the provision 
as to the bar of limitation being given effect to, although it was not 
set up in defence. 

In these circumstances, there was a conflict of decisions as to 
whether the Court w^as entitled to go into the question of limitation 
if it was not raised by the defendant. One view was that the section 
made limitation a question of jurisdiction and hence the Court was 
entitled to go into such question of its own accord, although it had 
not been raised by the defendant.^ The other view' w'as that the 
provision as to limitation w'as intended for the benefit of the defen- 
dant and if he did not raise the point it w'as not for the Court to raise 
such point of its own accord.^ The amendment of the section into its 
present form in the later enactments makes it clear that limitation is 
a material question although not relied on by the defendant and that 
the Court must dismiss a suit which has been instituted after the period 
of limitation, although the defendant has not pleaded limitation. 

(2) The Act of 1869 did not contain any provision corresponding to 
the explanation to the section in the later Acts. 

(8) The illustrations to the section which occurred in the Acts of 
1871 and 1877 have been omitted in the present Act. 

2. Scope of the section.— This section provides that a suit, 
appeal or application instituted after the prescribed period of limitation 
must be dismissed, although limitation has not been set up as a defence. 
This only means that where the Court fhids that a suit or other 
proceeding has been instituted after the period of limitation, it must 
be dismissed, although limitation has not been set up as a defence. In 
other words, the section merely makes such question a material one 

Section 3 — Note 1 

1 (’66) 6 Suth W R 182 (132) ^DB), Puriishnath M\s$er v. Shaikh JJundah AH. 
(’*66) 3 Suth W R 184 (184) (DB), Khellur Mohun Ohose v. naviesstir Qhose. 

(’07) 7 Suth W R 46 (46, 47) (DB), Qiradharee Singh v. Kalika Sooktd. 

2. (1868) 1 Bom H C R 16 (16, 16), Dattaji Narain v. Vamanrav. 

(1864) 1804 Suth W R Gap 207 (208), Sreemutty Beedhoo Dossee v. Muddun 

(1866) 2 Mod H C R 288 (289), Bamanatha Mudah v. Vaxthxlxnga Mndalx. 

[See also (’69) 12 Both W R 216 (217) (DB), Shco Qolam Singh v. Boy Dinkur Dyal.} 


Section 3 
Notes 1-2 



190 DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 


Section 3 
Note 2 


foL- tletoriiiiniilion in every case, whether or not the point has been 
raised by tlie parties.^ It does not oblige the Court in any case to 
raise ami deride the question wliether the suit or other proceeding has 
been instituted after the period of limitation. The reason is that a 
Court, is not bound to raise and decide a question merely because it is 
ijintorial for the decision of the proceeding before it in the sense that 
the determination of the question one way or other would affect the 
decision of the proceeding. Whether the Court is bound to raise and 
decide such a question or is competent to do so depends on the law of 
}iyoee.dHre. For instance, it is a general rule of procedure that the Court 
is not bound to raise and decide a question of/rtci of its own motion, 
but must raise and decide a material question of law although not raised 
l>y the parties. Hence, where the question of limitation is one of fact, 
the Court is not bound to go into it unless raised by the parties. But, 
where the iiuestion is one of law, the Court is, as a general rule, bound 
to raise and decide such question although not raised by the parties. 
(See Note Hi.) For other instances of rules of procedure bearing on the 
question when a point as to limitation may be raised, see Notes IG to 20. 


From the above it is clear that the view expressed in some 
decisions- that the Court is bound in every case to raise and decide 
theqiiestion of limitation is not correct. Similarly, the view expressed 
in certain decisions^ that where the bar of limitation appears on the 
face of the proceedings the Court is bound under this section to go 
into tlie question of its own accord although not raised by the parties 
is not correct. In such cases, the question of limitation ^^ould be a 
material qxiestion of laio capable of being disposed of on the facts before 
tlie Court and the duty of the Court to raise and decide such a ques¬ 
tion suo motu would arise under the general rule of inocedure above 
referred to and not under this section, which, as already said, does not 
touch the question as to when the Court is bound to raise and decide 
a question of limitation. (See Note IG.) The importance of the section 
in this connection only consists, as Iia.s been seien before, in the fact 
that it maUes the question of limitation a material .lucst-ion although 

not raised by the ]>arties. __ 

Note 2 


1 'rx,;. which was cxpvessed iu the First Edn. ot this work lias been adopted 

‘by" he in ('40) 27 AIR 1940 Rang 207 (210): 1940 Rang LB 

27a • 193 Ind Cas 61 (DB), Official TnisU’C v. Mrs. Raeburn. 

2 Sec (’17) 4 AIR 191? Rat 273 (274) : 40 Ind Cas 661 (DB), An(fra7iU Ram v. 

roori W cTs 229 (229) : 5 Nag L R oO, Chandrabhan v. Maniti. 

(’90) 12 All 461 (483) : 1890 All W N 149 (FBI. Bechi v. Ahsan-uUn/i Khan. 
(The section irrespective of the pleadings of parties, casts iq>on .Judge the duty 
of determining whether the appeal is within limitation.) 

rScd also (’29) 16 .UR 1929 All 485 (488) : 121 Ind Cas 552 (DB), Baldeo Prasad 
Shuhul Suhhdco Prasad ShuJiul. (Remark that the section imposes on the 
Court the duty of ascertaining if the proceeding before it has been filed in time 
is not correct.)] 

3. (’40) 27 UR 1940 Rang 207 (211) : 1910 Rang L R 273:193 Ind Cas 61 (DB), 

Official Trustee v. Mrs. Raeburn. 

[See (’94) 16 All 390 (393) : 1894 All W N 131 (DB), Bamu Rai v. Baijal Singh. 

(’12) 17 Ind Cas 638 (639) : 6 Nag L R 174, Ganeshdas v. Mt. Ninihi.^ 
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This section limits the time after which a suit oi* other proceeding 
would be barred. In some cases, there may be a limit of time before 
which a suit or other proceeding cannot be instituted. Thus, where a 
bond fixes a time for the payment of the money due thereunder, a suit 
for the recovery of the money cannot be instituted before the date 
fixed for payment.* 

The Act assumes the existence of a cause of action and does not 
create or define one. The object of the Act is only to interpose a bar 
after a certain period to a suit to enforce an existing right, (see Note 15 
to the Preamble.) The descriptions of various classes of suits and the 
specification of the points of time from which limitation would begin 
to run for such suits do not imply that a suit answering to any of 
these descriptions is necessarily based on a cause of action which is 
recognised as such by the law.^ 


3. “ Subject to the provisions of Sections 4 to 25. — 

Under this section, the Court is bound to dismiss a proceeding if it is 
instituted after the period prescribed in the first schedule and this 
duty of the Court is only subject to the provisions of sections 4 to 25. 
The Court has no power, apart from the above provi.sions, to relieve a 
litigant from the bar of limitation.^ Hence, the Court cannot grant an 


4. (’24) 11 AIR 1924 Pat 135 (136); 74 Ind Cas 938, Mt. Bibi Nasiban v, Eknam 

Narain Singh. __ 

5. (’94) 21 Cal 8 (18) : 20 Ind App 183 : 6 Sar 334 : 17 Ind Jnr 481 (PC), Han 

Nath Chatterjee v. Mothur Mohun Qosivami. 

(’ll) 10 Ind Cas 477 (480) : 33 All 356 : 38 Ind App 87 (PC), Khunni Lai v. 

Qobind Krishna Narain. , 

(’82) 5 Mad 253 (255) ; 6 Ind Jur 465 (DB), Kanipam Zamxndar v. Merangi 
Zamindar. (Provisionsof sectionapply only to periods named in second schedule.) 
(’79) 3 Bgm 207 (209) : 3 Ind Jur 566 (DB), Jivi v. Hamji. 

(’ll) 11 Ind Ca« 540 (642) (DB) (Cal), Jalivi Sxngh v. Choonee Lai. 

(’26) 12 AIR 1925 Oudh 400 (401) : 86 Ind Cas 725, Bam Narain v. Barkandi. 
^24) 11 AIR 1924 Pat 721 (728) : 83 Ind Cas 812 : 3 Pat 880 (DB), Kesho Prasad 

Singh V. Madho Prasad Siyigh. , , „ 

(’09) 1 Ind Cos 647 (650) : 33 Bom 88 (DB), Bam Krxshna v. Tnpurahax. (Limi¬ 
tation Act being law of procedure should not be presumed to have effected any 

change in rights given by Hindu law.) . ^ . r, . , . r. 

(’01) 28 Cal 37 (46) : 5 Cal W N 195 (DB), Snrjijamonx Dassx v, Kalikanta Das. 
(’27) 14 AIR 1927 Nag 10 (12) : 98 Ind Cas 22 : 22 Nag L R 147, Secy, of State v. 
Dagmal Kissan Dayal. 

(’78) 1878 Pun Re No 3 (FB), Batta Bam v. Mt. Nano. 

Note 3 


1. (’39) 26 AIR 1939 Bom 1 (16) : I L R (1930) Bom 173 ; 179 Ind Cas 178 (DB), 

Narayan Jivaji \. Ourunathgouda. 

(’71) 8 N W P H O R 818 (319) (DB), Sadho Singh v. Mt. Awhnec. 

086) 22 AIR 1985 Cal 833 (335) : 62 Cal 66 : 168 Ind Cas 191 (DB), Jateendra 

Chandra v. Rabate^ Mohan Das. _ ^ . 

(1900) 5 Cal W N 269 (262), Quazie Mahumdar Bohman v. Sarat Chundra Diilt. 
(Huit under Chap. XXXIX (now Order 37), C. P. C. — Court has no power, after 
time fixed by summone for obtaining leave to appear and defend has expired, to 

extend time.) ^ . oy i 

(’26) 13 AIR 1926 Lah 879 (881) : 7 Lah 161 ; 96 Ind Cas 124, Pxroj Shah v. 

Qarih Shah. (It is illegal assumption of jurisdiction to grant a prayer m time- 

barrcil application for which law does not permit extension of time.) 

(’20) 7 AIR 1920 Mod 1 (12,13): 48 Mad 186: 54 Ind Cas 66 (FB), Muthn Korakkx 
V. Afador Amwrtf. (Per Seeharfri Ayyar, J.) , 

(’27) 14 AIR 1927 Lab 342 (848) : 100 Ind Cas 936, Pal Sxnah w.Harnam Stngh. 
(*24) 11 AIR 1924 Loh 40 (41) : 4 Lab 90 ; 71 Ind Cas 495 (DB), Uukam Chand 

V. Shahab D\n> 


Section 3 
Notes 2-3 
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exemption from limitation on equitable considerations or on grounds of 
hardship.- Similarly, the mere fact that a case falls within the reason 
of any of the excej^tions expressly recognized by the statute is not 
sutHcient to extend such exception to the case.^ So also, the inherent 

(’•>.S) 15 AIK 192S Mad 509 (oi2, 513) : 51 Mad 549 : 111 Ind Gas 210 (DB), 
Annunlv v. Karovnunn (Limitation Art is a complete Code). 

(’14) 1 AIK 1914 Mad 526 (529) : 37 Mad 186 : 18 Ind Gas 586 (D B), Ramana 
licdili V. iJobu RechU. (Idmitation Ijcing the result of statute law no exemption 
from it can he reco^'ni/.ed except what tlje statute itself provides.) 

(’23) 10 AIK 1923 Sind 14 (15) ; 73 Ind Gas 311 : 17 Sind L B 255 (DB), Saher 
Chajul Narsidas v. Yncoob. 

[See also (’74) 1^74 Pun Ko No. 58. Bhni Siraya Singh v. Hira Nand. 

(’25) 12 AIK 1925 Oudh 105 (106) : 80 Ind Cas 75, Shamshad Medhi v. Mahbub 
Khan. (Court of its own accord restoring suit beyond period of limitation.)] 

See also Note 6 to Section 9. 

2. (’24) 11 AIR 1924 Lab 666 (666): 76 Ind Cas 14, Surjit Singh v. C.J.Torrie. 
(Court has no discrelion to enlarge the period of thirty days provided by Art. 164.) 

(’40) 27 AIR 1940 Kang 276 (278): 1941 Kang L R 1 : 192 Ind Cas 625 (FB), Eng 
Gim ]\loh Firm v. Chim'se Alcrited Banhing Co. Lid. 

(’39) 26 AIK 1939 Bom 1 (10, 17) : ILK (1939) Bom 173 : 179 Ind Cas 178 (DB), 
Enrnynn Jivaji v. Guriinathgonda. (No principle can be invoked to add to or 
supplement provisions of the Act.) 

(’33) 20 AIK 1933 Lah 615 (618) : 146 I. C. 939, Basheshar Das v. Diwnn Ckand. 
(’35) 22 AIK 1935 P C 85 (88) : 62 Ind App 80 : 57 All 242: 155 Ind Cas 205 (PC), 
Maqbul Ahmad Onlnr Prafap Narain Singh. (Sections is peremptory and 
it is Court’s duty to notice the Act and give effect to it even though not referred 
to in pleadings.) 

(’29) 16 AIR 1929 All 677 (679) : 118 Ind Cas 670 (DB), Maqbul Ahmad v. Pafe- 
shri Pratap Narain Singh. (AIR 1921 Bom 379 not approved.) 

(’24) 11 AIR 1924 All 828 (830) : 75 Irid Cas 922, Man Singh v. Ram Nath. 

(’24) 11 AIR 1924 Bom 39 (40): 76 I.C. 557(DB), SomshiJiharsivami v. Shivappa. 
(’27) 14 AIR 1927 Cal 117 (122): 101 Ind Cas 62 (DB), Panna Lai Ghose v. Adjai 
Coal Co. 

(’28) 15 AIR 1928 Cal 616 (647) : 56 Cal 61 : 117 Ind Cos 543 (SB), Eari Mohan 
Dalai V. Parmcshu'ar Sahn. 

(’20) 7 AIR 1920 Lah 346 (347) : 55 Ind Cas 55, Bano Mai v. Bano Mai, 

(’94) 1894 Pun Re No. 128, Jhandu v. Mohan Lai. 

(’25) 12 AIR 1925 Mad 334 (337) : 85 Ind Cas 272 (DB), Ammathaiji Animal v. 
Sivarama Ptllai, (Limitation Act is complete in itself and any ground of exten¬ 
sion or suspension of time must be sought for within the four corners of it.) 

(’25) 12 AIR 1925 Oudh 369 (369) : 87 Ind Cas 17, I?ajn Pher v. Ajodhia Singh. 
(AIR 1914 Bom 201 dissented from.) 

(’36) 23 AIR 1936 Sind 169 (170): 30 Sind L R 242; 165 Ind Cas 91 (DB), Tejumal 
Bhawandasv. Murad. 

(’16) 3 AIR 1916 All 222 (223): 35 I C 292 (DB), Mukund Ram v. Ramraj. 

(’23) 10 AIR 1923 Mad 114 (116): 69 Ind Cas 724 (DB), Oovindasami Padayachi 
V. B. Sami Padayachi. (A liberal view cannot be taken if it involves disregard of 
words of statute.) 

(1864) 2 Mad H C R 268 (269) (DB), K. J. S. Nayanit'aru v. Venlcataraya Chetty. 

(No equitable construction can be put on statute of limitation.) 

(’26) 13 AIR 1926 Cal 65 (73) : 89 Ind Cas 1000 (DB), Sarat Kamini Dasi v. 
Nagendra Nath Pal. (Apart from provisions of the Act itself there is no principle 
which can legitimately be invoked to add to or supplement its provisions.) 

(’16) 3 AIR 1916 Mad 350 (363) : 38 Mad 321 : 19 Ind Cas 596 (DB), Rajah of 
Ramnad v. Arunachallam Chettiar. 

[See also (’19) 6 AIR 1919 Cnl 706 (707) : 46 Cal 526 : 47 Ind Cas 398 (DB), 
Deutsche Asiaiische Bank v. Hiralall Burdhan Sons. (Express statutory pro¬ 
vision overrides common law rule.) 

(’41) 28 AIR 1941 Mad 449 (460) (FB), Venkateswara Sarma v. Venkatesa Ayyar. 
(Equitable considerations are out of place when construing Limitation Act.)] 

Bee also Note 6 to Section 9. 

3. (’26) 13 AIR 1926 Cal 65 (67) : 89 Ind Cas 1000 (DB), Sarat Kamini Dassee 
V. Nagendra Nath Pal. (Per Miikerji, J.) 

(’16) 3 AIR 1916 Mad 350 (363) : 19 Ind Cas 696 (609) ; 38 Mad 321, Raja 
of Ramnad v. Arunachallam Chettiar. 
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power of the Court under S. 151 of the Civil Procedure Code cannot 
be invoked to obtain an extension of limitation.'* See also Note 28. 


The following are instances of the application of the above 
principles : 

(1) The mere fact that the plaintiff was by some arrangement or 
negotiation prevented from suing within the prescribed period is 
no ground for extending such period.^ 

(2) A mere mistake on the part of the plaintiff as to the date of the 
cause of action is not a ground for extending limitation in his 


favour.® 

( 3 ) Ignorance of the residence of the defendant is not a ground for 
extending limitation.’ 

< 4 ) The fact that the defendant was in jail does not entitle the 
plaintiff to an extended period of limitation.® 

( 5 ) Time taken in obtaining the permission of the Government for 
suing a Native Prince under S, 86, Civil Procedure Code, cannot be 
deducted in computing the period of limitation for the suit.® 

(6) The Crown as such is not entitled to any exemption from limitation.^® 


<’28) 15 AIB 1928 Cal 646 (647) : 56 Cal 61 : 117 Ind Cas 543 (SB), Ilari Mohan 
V. Parameshioar. 

See also Note 6 to Section 9. » i 

4 . (*24) 11 AIR 1924 All 668(669):79 IndCas 997:46 M\QSl,Totaramy. Pannalal. 

(’*36) 22 AIR 1935 Lah 60 (61) (DB), Jai Kishan Dassv. ChiraghDin. 

(’26) 13 AIR 1926 Lah 135 (135):89 Ind Cas 427, Kundan Lalv. Kansht 

(’22) 9 AIB 1922 Lah 266 (266): 66 Ind Cas 270, Khaxratxy. Umar Dm. (S^tion 

'l61, C. P. C., must not be used to defeat the imperative pi:pvisions of S. 3, 

AI^1920 Lah 261 (262) : 57 Ind Cas 15, Mt. Lai Devi y. Avmrnath. 

I’ISi 7 llto Lah 309 (3?0) : 58 Ind Cas 789 : 1 Lah 363 (DB), Mat v. 

<'f2 ‘’)Ta 1;B 1922 Mad 417 (421): 70 Ind Cas 743 (DB), Oanpathi Mudaliar v. N. 

fn I’ m S pTafirnot mean “Nothing in this Code or any other law for the 
(“"m ms B^g 96 (98):142 I.C. 185(DB). Ma Srin . S. T. il. P-irm. 

■(■24)^11 ME All 446 (447) : 46 All 144 : 78 Ind Cas 416, SMh Prakash v. 

1924 Mad 114 (115,116): 47 Mad 171: 76 Ind Cas 836 (DB), Krisf.no- 

mvami Naidu v. Chengalroya Naidu. 

See alM Note 9 to Art. 164. 

5. (»67) 1 Agra 248 (249, 260) (DB), Jehandar Khan v. Ml. Munnoo. 
e. C16) 8 ^ 1916 Cal 709 (709): 29 Ind Cas 399 (DB). Mohendra Nath Mandal 
y. Narendra Kriehna, 

7. ('70) 2N'WPH0B 178 (175) (DB), Mahomed MueeeJi-ood-deen Khan v.Otara 

Jane Museeh-ood-deen. 

See also section 18 Note 6. 

8 . (’69) 1869 Pun Re No. 89, Janee v. Warrie. 

iTaIB 1929 Bom 14 (19): 63 Bom 12:115 Ind Cas 369, Sayajt Boo Gaek- 
wad V. Madhava Bao Baghunath Boo. 
qqq aIbo Bootion 9 Note 

10 . ('81) 4 Mad 166 (166) (DB), Appaya t . CoUtctor of ViiagapaUim. 

2.Lim.l3. 
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Note 3 
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(7) An executing Court while rejecting an application for execution 

cannot extend the period of limitation by ordering that the decree- 
liolder may file a fresh application within a certain periodd^ 

(8) -Juristic persons like other plaintiffs are subject to the law of 

limitation and enjoy no special privilege in this respect.^- 
Hcc also s. G Note 23 and s. 9 Note 6. 

4» “Suit,** meaning of. — As seen in the Notes under s.2, 
suh-s. (lO), the word “suit” ordinarily means and, apart from some- 
context, must be taken to mean a civil proceeding instituted by the ' 

presentation of a plaintd The words “and.liquidator” in the 

explanation to this section do not make a claim against a company in 
liquidation which is not instituted by the presentation of a plaint, a 
s7Lit against the company so as to attract the provisions as to limitation- 
applicable to such a suit. The explanation is not concerned with what 
is a suit but merely provides as to when a suit must be deemed to be- 
instituted for purposes of limitation. The effect of the explanation is 
only that in the case of a suit against a company which is being wound 
up by the Court, the suit must be deemed to be instituted not on the 
date on which the plaint is actually presented to the proper officer of 
the Court but on the date on which the claim is first sent in to the- 
official liquidator.^ 

Similarly, a claim by a company in liquidation which is not 
instituted by the presentation of a plaint, as for instance, an application 
under S. 18 G of the Companies Act of 1913, by the official liquidator for 
recovery of money due from a contributory, is not a suit for the purposes 
of this section.^ 

■Where a claim on which a suit is based is capable of being divided' 
into parts, the suit is to be regarded as a separate suit in respect of 
each such part and the rule of limitation is to be applied to each such 
part separately. Thus, suppose rent is payable annually by A to B. 

B sues A for the arrears of rent due for five years. His suit is to be 
treated, for purposes (jf limitation, as a separate suit in respect of the 
rent for each year, so that, under article llO the suit will be in time so- 
far as regards the rent for the three years immediately preceding the 
institution of the suit and will be barred as regards the rent for the 
previous period.^ In such cases, the entire suit must not be dismissed 
on the ground of limitation.® 

11. (’09) 4 Ind Cas 958 (959) (Lab), Bai Chand v. Jhande Khan. 

12. (’38) 25 AIR 1938 Lab 369 (385):175 Ind Cas 945 (FB), Masjid Shahid Ganj- 
V. Shiromani Gtirdwara Parbandhak Committee, Amritsar, 

Kote 4 

1. (’33) 20 AIR 1933 P C 63 (64) : 142 Ind Cas 7 : 54 All 1067 : 60 Ind App 13- 
(P C), Hansraj Gitpta v. Dehra Dun Mussoorie Electric Tramway Co., Ltd. 

2. (’33) 20 AIR 1933 P C 63 (64) : 60 Ind App 13 : 54 All 1067 : 142 Ind Cas 7 
(P C), Hansraj Gupta v. Dehra Dun Mussoorie Electric Tramway Co., Ltd. 

3. (’33) 20 AIR 1933 P C 63 (64) : 142 Ind Cas 7 ; 54 All 1067 : 60 Ind App 13- 
(*P C), Hansraj Gupta v. Dehra Dun Hxissoorie Electric Tramway Co., Ltd. 

4. For cases, see Notes under Article 110. 

5. (’65) 3 Suth W R Act X Rul 131 (131) (D B), Nobokishen Mnkerjee v. Gopal 
Shaviunt, 
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Similarly, a suit which comprises several reliefs or claims should 
be treated as a separate suit in regard to each such relief or claim, and 
the rule of limitation must be applied to each such claim or relief 
separately. Thus, each distinct claim or relief in a suit will be governed 
by its own period of limitation, and although the suit may be dismissed 
with reference to such of the reliefs or claims as are time-barred, it may 
be decreed with reference to the other reliefs or claims.® For instance, 
a suit by a mortgagee which combines in itself both a claim against the 
mortgaged property as well as a claim for a personal decree against the 
mortgagor will be governed, as regards the claim against the mortgaged 
property, by article 132, and as regards the claim for a personal decree, 
by article 116, and although the suit may be out of time as regards the 
claim for a personal decree, it may be within time as regards the claim 
against the mortgaged property.^ 

See also Note 26. 

5, Institution of suit, what constitutes, — The explanation 
to the section provides as to when a suit is to be deemed as instituted 
for purposes of limitation. 

A comparison of the explanation with the provisions of the Civil 
Procedure Code' relating to the manner in which a suit can be 
instituted will show — 

(1) that the Code does not contain any express provision embodying 

the two exceptions contained in the explanation, and, 

(2) that while it may be possible under the Code to institute a suit 
even otherwise than by the 'presentation of a plaint^ under the 
explanation to this section, a suit is instituted only on the 
presentation of a plaint to the proper officer except in the two 
cases specifically provided for. 


6 . (’36) 23 AIR 1936 Mad 804 (807) : 170 Ind Cas 379 (D B), Swami Kone v. 
Sankaravadia. (Suit comprising prayer for declaration and for possession— 
Whole suit cannot be governed by Article 144.) 

(’27) 14 AIR 1927 Mad 350 (351): 99 Ind Cas 1055, Vcnkatasivaravidass v. Secre¬ 
tary of Slate. (30 Mad 101 distinguished.) 

(’22) 9 AIR 1922 Lah 198 (199): 2 Lah 376 : 66 I.C. 490 (FB), Mahomed Ghasita 
V. Sirajuddin. (It is nowhere laid down that only one article should govern 
whole suit though it may consist of several independent claims.) 

(’81) 18 AIR 1931 Lah 309 (309, 310): 130 Ind Cas 574 (DB), lihivia Mai S Sons 

V. Rahmatullah. , 

(’81) 1881 Pun Re No. 116, Dowlai Bam v. Jiivan MaL (Suit by pawnee for 
money against defendant personally and against pawned property.) 

(’68) 10 Buth W R 71 (72): 1 Beng L R A C 25, Mazaffur Ally v. Girish Chandra 
Das. (Plaintiff asking cancelment of survey award and alsoclaiming to be restored 
to possession of land from which ho was subsequently dispossessed—i/eW latter 
claim was entirely different cause of action.) 

(1900) 24 Bom 260 (274) : 1 Bom L R 799 (F B), S/*rtniias Murar v. Hanmant 
Chavdu. (Combination of several claims would not in general deprive each claim 
of its own specifio charooter and description.) 

See also section 2 (10) Note 1. 


7. (’80) 17 AIR 1980 Lah 998 (994) ; 129 Ind Cas 201 (D B), Sahib Singh v. 
Ourdial Singh. 

(’86) 7 All 502 (605) : 12 Ind App 12 (P C), Bam Din v. Kalka Prasad. 


Note 5 


1 . See Section 26 and Order 4 Rule 1 of the Civil Procedure Code. 


Section 3 
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Thus, the explanation is not a mere reproduction of the provisions 
of the Civil Procedure Code as to the manner of instituting a suit. 

According to the oxi^lanation, a suit is instituted, in ordinary 
cases, when the plaint is presented to the proper officer. The word 
“])l;unt” has no statutory definition. It has been described as nothing 
more than a private inemorial tendered to a Court in which a person 
sets forth his cause of action: the exhibition of an.action in writing.® 
But the explanation contemplates the presentation of a valid plaint. 
The question as to what constitutes a valid plaint depends on other 
branches of law. Thus, a plaint on which the requisite court-fee has 
not been paid is not valid according to the Court-fees Act,® and its 
presentation, therefore, will not save limitation under this section. But, 
under S. 140 and 0.7, R. 11 , Civil Procedure Code, the Court has power 
to allow the court-fee to be paid at any time after the presentation of 
the plaint and on such payment it will be validated retrospectively 
from its original presentation.®'* But, a payment not made within the 
time allowed by the Court, but made afterwards, cannot validate the 
j^laint retrospectively.*^ For a discussion of the power of the Court 
under the above provisions, see the Authors’ Commentary on the Civil 
Procedure Code, 3rd Edition, Notes under s. 149 and o. 7, R. 11. 

The Civil Procedure Code prescribes various rules as to the form 
of the plaint and other particulars. But a non-compliance with these 
rules will not necessarily make the plaint invalid.® Thus, a mere defect 
as to the signature and verification of the plaint does not invalidate 
the plaint so as to make its presentation useless for the purpose of 
saving limitation.® 

2. (’99) 22 Mad 494 (502) : 9 Mad L Jour 37 (DB), Assrtu v. Pafhuvnna. 

(’21) 8 AIR 1921 Sind 166 (168) : 17 Sind L R 223 : 85 I. C. 893, il/i/srd Bussan 
Kaisha Ltd. v. Totarain Bhagicnndas. 

See Authors’ Commentary on the Civil Procedure Code 3rd Edn. S. 26 Note 3. 

3. See Court-fees Act, Sections 4, 6 and 28. 

3a. (’38) 25 AIR 1938 Mad 560 (562) : 178 I. C. 238 (DB), Durairangavi Pillai 
V. Govindarajulu. 

(’37) 24 AIR 1937 Pat 550 (551, 553) : 16-Pat 600 ; 172 I. C. 138 (SB), Baijnath 
Prnsad v. Umeshwar Singh. 

(’10) 7 Ind Cas 578 (579) (DB) (Cal), Budhan Shah v. Sifrt Nath Shah. 

(’08) 3 M L T 63 (70): 1907PunReNo. 123 (DB), Saif AH Khan v. Fasal Mehdi. 
(Court cannot be prevented from receiving deficient court-fee and thereby valida¬ 
ting plaint from original date of presentation because possible plea of limitation 
would be defeated thereby.) 

4. (’05)2CalLJour70(72,73):9Cal WN 844 (DB), Hara Kumar Pal Chowdhnnj 
V. Sheikh Safatullah. (But the date on which the deficiency is made up may be 
treated as the date on which the suit is instituted and if at that date it is not 
barred by limitation, it must not be dismissed on the ground of limitation.) 

(1900) 27 Cal 376 (378) (DB), Brahviomogi Dasi v. Audi Si. 

(’10) 7 Ind Cas 578 (579) (DB) (Cal), Budhan Shah v. Sita Nath Shah. 

(’37) 24 AIR 1937 Pat 550 (553) : 16 Pat 600 ; 172 Ind Cas 138 (SB), Baij Nath 
Prasad v. Umeshwar Singh. 

[See (’39) 26 AIR 1939 Cal 722 (722), Dharma Nath v. Madhu Chandra. (Ex¬ 
tension to pay deficient court-fee granted under S. 149, Civil P. C., even after 
rejection of plaint—Order granting extension not set aside by superior Court in 
review or revision — Order whether right or wrong stands and suit cannot be 
dismissed ns time-barred.)] 

5. (’21) 8 AIR 1921 Sind 166 (168) : 17 Sind L R 223 : 85 Ind Cas 893, Mits^H 
Bussan Kaisha Ltd. v. Totaram Bhagiva^idas. 

6. See Authors’ Commentary on the Civil Procedure Code, 3rd Edn., Notes under 
O. 6 Rr. 14, 15. 
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The mere presentation of the plaint is sufficient to constitute the 
institution of a suit under the section;^ the registration of the plaint 
is not necessary for this purpose.® But the presentation must be valid 
according to law. That is to say, the plaint must be presented by a 
duly authorized person® and in a manner and under conditions which 
make the presentation valid under the law. What constitutes a valid 
presentation depends on the Civil Procedure Code and other enact¬ 
ments. The undermentioned cases^® illustrate the legal retiuirements 
in this respect. 


(’25) 12 AIR 1925 Mad 660 (668), Govindoss Krishnadas v. Muthiah Chettj/. 

(’21) 8 AIR 1921 Cal 277 (279): 66 Ind Cas 923 (DB), Maharajah of Cooch Behar 
V. Mo^iendra Ranjan Rai. 

(’25) 12 AIR 1925 All 79 (80, 81) : 46 All 637 : 87 Ind Cas 938 (DB), Shib Deo 
Misra v. Ram Prasad. 

(’32) 19 AIR 1932 Bom 367 (368) : 138 Ind Cas 797, Nanjibhai v. Popatlal. 

[But see (1865) 4 Suth W R 81 (81), Aboo Beebes v. Collector of Jessore. 

(’05) 2 Cal L Jour 11 (14) (DB), B«roda Prasad Bose v. Girijanath Roy.} 

7. (’40) 44 Cal W N 604 (606) (DB), Suprokash Chandra v. Aviullya Chandra. 
(Presentation of plaint within period of limitation— Suit will be deemed to be in¬ 
stituted on day when plaint is presented although leave under Ci. 12, Letters 

Patent, is granted beyond period of limitation.) 

(’27) 14 AIR 1927 Bom 480 (482): 103 Ind Cas 540 : 51 Bom 848 (DB), Dharamsi 

Morarji Chemical Co. Ltd. v. Ochhavlal Hargovandas. 

[See also (’29) 16 AIR 1929 Mad 480 (480): 113 Ind Cas550, Ponnusamy Chclliar 
V. Kaliaperxiinal Naicker. (Suit commences with presentation of plaint. See 
S. 26, O. 4, R. 1, C. P. C.)] 


8 . (1865) 3 Suth W R 1 (1), Juggobitndhoo v. Courmonee Dossia. 

(’71) 3 N W P H C R 202 (203) (DB), Hidaijut AH v. Mt. MaeraJ Begum. 

(’21) 8 AIR 1921 Cal 277 (279): 66 Ind Cas 923 (DB), Maharajah of Cooch Behar 
V. Mohendra Ranjan Rai. 

(’73) 19 Suth W R 159 (159) (DB), Young v. MacCorkxndale. 

(’67) 7 Suth \V R 241 (241) (DB), Syed Jrtaza Hossein v. Hurry Pershad. 

(’34) 21 AIR 1934 Bom 91 (93) : 148 Ind Cas 1038 (DB), Ramgopal Chunilal \. 
Ramsarup. (Admission of plaint does not aflect presentation for purposes ot limi¬ 
tation.) 

9. For a discussion of what constitutes valid authority for the presentation of 
plaints and other proceedings see thcAuthors’ Commentary on theCivil Piocedure 
Code, 3rd Edn., Notes under O. 3, Rr. 2 and 4. 

10 . (’27) 14 AIR 1927 Cal 477 (477, 478) : 100 Ind Cas 469 (DB), A’nmj/nn 
Chandra Das v. Dulal Chandra Dutta. (Plaintifl major—llamt signed by person 

as next friend—Plaint and presentation if valid.) n i j a ■ 

(’24) 11 AIR 1924 All 54 (55, 56) : 45 AH 701 : 77 Ind Cas 30 (DB), Ruhid Avnn 

y. Shankar Lai. (Do.) » 7 j 

[■111 (SB), .Vo.a,,,.. 

Mad 916 (917) 40 Mad 743 ; 41 Ind Cns 510 (DB), Shanmiiga 

'97^20 All^o’(9ir:‘l897 All W N 203 (DB), Shcorania v. f 

’26) 18 AIR 1926 Lah 82 (82) : 89 Ind Cas 363, Anirttsartav. Qamun. (Do.) 

’84) 21 AIR 1984 Bom 91 (93) : 148 Ind Cas 1038 (DB), Ramgopal Chumlal w 

RamSarup. (When leave is requiretl. plaint to be submitted to Chambei Judge 

and leave obtained from him under Cl. 12, Letters ^ \ 

’761 7 N W P H C R 6 (9) (DB), Jaikuar v. Heera Lai. (Place 
’22 9 AIR 19?2 Nag 167 (167) : 65 Ind Cas 674 : 19 Nag L R 23. MadJmrao v. 
Manoharlal. (Presentation after Court hours at residence of Judge is 
(’10) 6 Ind Cas 689 (690, 691) : 32 All 148 : 37 Ind App 39 (PC). 6 an 2 )n^ Ran \ 

^ SardarAnand Rao. (Delay in filingacertificate under the Pensions Actcondone<l.) 
f’lOl 7 Ind Cas 986 (989) (DB) (Bom), Batidti Subrao v. Jantbu Tavnappa. {Coiy 

Dekkhan Agriculturists’ Belief Act - Production of ,s 

not condition precedent to institution of suit—Court is only forbidden to hear the 

suit in absence of such certificate.) 


I' 
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Section 3 
Note 5 


The explanation furthei* requires that the presentation of the 
plaint must be made to the proper officer}^ This necessarily implies 
that the presentation of a plaint to a Court having no jurisdiction is 
not sufficient to save limitation.*- Hence, TS'here a suit is first instituted 


(’12) 15 Ind Cas 159 (160) (DB)(Cal), Sajjad Tlussain v. BamJal ShaJiu. (Failure 
to carry out statutory directions or judicial orders does not mean that Court 
should dismiss suit as improperly instituted.) 

(’95) 17 Bom 169 (17*2) (DB), Ji jnji Prntn'pji liajc v. Balln'ishna Mahadcv. (Suit 
under Pensions Act, 1871, not bad ah iuiHo because filed without Collector’s 
corf ificate.) 

(1900) 1900 Pun L R 1*26 (1*27) (DB), Lalhn v. Munshi Ram. (Presentation to be 
in person or through a^ont and not i)y post.) 

(’70) 6 Mad fl C R 136 (138) (DB),il/opn?h Pitclii Naidu v.VvppalaICondamma, 
(Mode of presentation—Suit under S. 50, Madras Rent Recovery Act, 1865.) 

(’85) 8 Mad 411 (413) (DP>), Sanlaranarai/ana v. Kunjappa. 

(’01) 1901 Pun L R No. 31, p. 65 (66) : 1901 Pun Re No. 18, Imami v. Saddan. 

(Appointment of ^u^irdian ad litem for minor essential for commencement of suit.) 
(’05) 1905 Pun L R No. 179, p. C-21 (0*24) : 1905 Pun Re No. 88, Saijad Sharif 
Husaxnw Mohammad Yxtf^uf. (Do.) 

(’27) 14 AIR 19*27 All 787 (787) : 49 All 869 : 10*2 Ind Cas 6*24 (DB), Har Lai 
Sini'jh V. Pndrn Siu'jh. (Do.) 

(’84) 18S4 Bom P .1 73 (74) (D B), Parikh Gokaldas v. Raral Jalam. (Do.) 

(’30) 17 AIR 1930 All 644 (646) : 128 Ind Cas 438 : 52 All 924 (D B), Talih Ali 
Shah V. Piarcy Lai. (Do.) 

(’82) 4 All 37 (39) : 1881 All W N 129 (D B), Khem Karan v. HardaijaJ. (Do.) 
(’34) 21 AIR 1934 Cal 833(833); 153 Ind Cas 621, Prosanna Ram Ghosh y.An/ar 
Ali. (Do—Guardian for lunatic.) 

(’95) 19 Bom 135 (137) (D B), Kirparayn Jhumekram \. Modia Dayalji Jhumck- 
ram. (Do—Suit by lunatic.) 

(’84) 1884 Pun Re No. 140, Shivdial v. Aladia. (Time of presentation.) 

(’71) 16 Suth W R 230 (231) (D B), Ummto Ram Chattarjec v. Protab Chunder 
Shiro))ionee. (Plaint may be received on holiday.) 

(’69) 11 Suth W R 537 (538) : 3 Beng L R App 72 (D B). Gobind Coojnar v. Bar 
Gopal Nag. (Revenue Courts cannot fix days when plaints shall not be received.) 
(’25) 12 AIR 1925 Mad 201 (201): 82 Ind Cas 928, Sinnappa Nadan v. Sinnappa 
Naicken. (Plaint presented after office-hours toMunsif at his club—Refusal good.) 
(’24) 11 AIR 1924 Mad 443 (448) : 47 Mad 312 : 79 Ind Cas 1017 (F B), Sattayya 
Padayachi v. Soundrathatchi. (Presentation out of Court and office-hours valid 
if accepted by Judge.) 

11. See (he following cases as to when presentation is to the proper officer : 

(’87) 1 C P L R 99 (99), Vinaydk Jogeshwar v. Madho. (Clerk of the Court.) 

(’72) 18 Suth W R 172(173){bB»,Rai Chunder Gope v.Joogal Gope. (Nazir—No.) 
(’12) 14 Ind Cas 221 (224) (DB) (Oudh), Habib Saha v. Dehi Bax Singh. (Clerk 

of the Court in absence of Deputy Commissioner.) 

(’69) 6 Bom H C R A C 254 (256)(DB), v. AUibhai. (Clerk in charge 

during vacation—No.) . _ 

(’16) 3 AIR 1916 Mad 3 (4) : 29 Ind Cas 449 : 38 Mad 295 (F B), The Receiver of 

the Nidadavole d Medur Estates v. Surapparazu. (Collector’s head-clerk if 
authorized.) 

(’18) 5 AIR 1918 Mad 1152 (1153) : 40 Ind Cas 587 (D B), Radaknshna Iyer v. 
Swaminatha Aiyar. (Head clerks in Revenue Courts, under Madras Estates 
Land Act, 1908, if authorized.) 

(’28) 15 AIR 1928 Lah 484 (486) : 110 Ind Cas 293(DB),iS/mr<7m Singh v. Sadhit 
Singh. (Judge appointed to receive and distribute plaints.) 

(’34) 21 AIR 1934 Lah 622 (622) : 15 Lah 308:152 Ind Cas 618, Nur Mahommad 
V. Ghulaman. (Officer authorized in Judge’s absence.) 

(’14) 1 AIR 1914 Mad 376 (376) : 23 Ind Cas 300 (D B), Apprtfw Pillai v. Ameer 
Sahib. (Head clerk authorized to receive during office-hours only.) 

(’21) 8 AIR 1921 Mad 654 f654, 655) : 44 Mad 817 : 63 Ind Cas 924 (D B), Vm- 
viathu V. Pathnmma. (Chief Ministerial officer.) 

(’10) 5 Ind Cas 330 (331) (All), Prahhu Narain Singh v. Sarjii Misr. (Mansarim 
of Court himself.) 

12. (’06) 9 Oudh Cas 1 (4) (DB), Basant Singh v. Bijai Singh. 

(’13) 18 Ind Cas 121 (122) (DB) (Cal), Bari Das Roy v. Sarat Chandra Dey. (16 
Suth W R 47 distinguished.) 
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in a Court and on its being found that the. Court has no jurisdiction 
the suit is filed in another Court which has jurisdiction, the suit must 
■be deemed as instituted only when it is filed in the latter Court. In 
such a case, the suit in the latter Court cannot be considered as a 
cotitinudtioii of the suit instituted in the wrong Court.^® In such cases, 
however, the time taken in prosecuting the suit in the wrong Court 
can {in proper cases) be deducted under S. 14.'^* See also S. 14 Note 12. 

But, where a plaint is presented in time to the proper Court but 
is returned for re-presentation to another Court to which the suit is 
transferred, the re-presentation of the plaint in the latter Court is only 
a continuation of the suit and the date of such re-presentation is 


(’7B 1871 Pun Re No. 64, Heera Lall v. Sheo Biihsh. 

(’ll)12Ind Cas 68 (60) :36 Mad 131 (DB), Afira Moiden Rowther v. Ralla 
Peruinal Pillai. 

(’73) 10 Bom H C R 495 (496) (DB), Ramaya Elapa v. Mahomadhhai. (5 Bom 
H C R A C 117 overiuled.) 

(’94) 1894 All W N 159 (159) (DB), Frag Das v. Kallu Mai. 

[See (’16) 3 AIR 1916 Nag 31 (33) : 40 Ind Cas 393 : 13 Nag L R 81, Abu Baker 
Abdul Rahman <& Co. v. Rambux. (Observation.)] 

[See also (’41) 1941-1 M L J 629 (631), Ravxaswamx Axyar v. T eerarayan Raja. 
(Presentation of plaint to Court not having jurisdiction totry suit is no m.stitution 
of the suit though the plaint has been accepted as being in order and registered 

_ But presentation to a Court which has jurxsdxction but _which is not the 

Court of the lowest grade competent to try the suit under b. lo, C. t. C., stands 
on a different footing and, if subsequently, the plaint is returned for presentation 
to a lower Court and is presented in such Court, it is only a continuation o 
the suit.)] 

13. (’29) 16 AIR 1929 P C 103 (107): 56 Cal 1048 : 115 Ind Cos 713 : 56 Ind App 
128 (PC), Ramduit Ramhissen Dass v. E. D. Sassoon & Co. (Though subject- 

matter and parties are identical.) . 

(’40) 27 AIR 1940 Mad 689 (690) (DB), Chandrayya v. Seeihanna. (In this case 

the plaint was re-presented to same Court after striking out cei;tain items of 

property so as to make suit within jurisdiction. AIR 1939 Mad 397 reversech) 

(’29) 16 AUl 1929 Lah 877 (878) : 117 Ind Cas 900, Sxirat Singh v. ML Nxhal 

(’fslTs AIR 1928 Bom 421 (422): 113 Ind Cas 511 : 52 Bom 548 (DB), Hirachand 

Succarani v. Q. I. P. Ry- Co. ^ r., 

(’30) 17 AIR 1930 Lah 394 (395) : 127 Ind Cas 708 (DB), Madho Ram v. Dharavi 

(’12? 14 ’Ind Cas 157 (157, 158): 36 Mad 482, SeshagiriRao v. Vagra Velayt{da7n. 
(’28) 16 A LR 1928 Lah 484 (486) : 110 I. C. 293 (DB), Sharam Sxngh v. Sadhu 

Ind Cas 377 (380) (DB) (Cal), Iledlot Khasia v. Ka Ran Khasiani. 

(’26) 13 AIR 1926 Cal 355 (356): 91 Ind Cas 862 (DB), Btmala 1 rosad Muketjx v. 
' iii |lf^ Act is amended in the meantime, tees according to 

COsT^Mad L Jour^68 (59) (DB), Nayxnakainen v. Maduresivara. (Plaint re- 
^pri^oteS^in the sLe C^^^^^ out part of claim so as to bring suit 

within jurisdiction,) . ^ » n • 

[But see (’16) 2 AIR 1916 All 344 (344):30 I. C. 544 (DB), Oanga Prasad Rax 

V. Ramanand Gir.] 

Bee also section 14 Note 8. «« 

14 . (’29) 16 AIR 1929 P C 103 (107, 108) : 116 Ind Cas 713 : 66 Ind App 128. 56 

Cal 1048 (PC), Ramduit Ramkiuen Dass v- -D-, 

(’ll) 12 Ind Caa 68 (60) : 86 Mad 181, Mira Mohtdtn v. Nalla Perumal. 

' [See (’40) 27 AIR 1940 Mad 689 (691) (DB), Chandrayya v. S«//ianna. {Beld, 
pfaiitlff ^ul^ot claim benefit of S. 14 as he deliberately undervalued Ins relief 

when ho presented the plaint in the first instance.) 

(*96) 6 Mad L Jour 68 ( 69 )(DBi,Nai/in<iZfamen v. Madureswara. (Held, plaintiff 

was not entitled to benefit of S. 14.)} 
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Section 3 immatei’ial for purposes of limitation.^’’ As to the power of the Court, 

Notes 5-6 while returning a plaint, to fix a time within which it may be 

re-proRontod, see the Authors’ Commentary on the Civil Procedure 
Code (;h’d Pldition) 0.7 R. 10 , Note 9. 

6. Appeal, when preferred, — The question when an appeal is 
preferred is not dealt with by explanation to this section and depends 
on other branches of the law. Thus, 0.41, R. 1, Civil Procedure Code, 
provides for the manner in which an appeal from an original decree 
is to be preferred. Similarly, S. 410, Criminal Procedure Code, lays down 
the manner in which an appeal in criminal cases is to be preferred. 

The following are illustrative of the requirements as to a valid 
institution of an appeal : 

I. Civil Appeal. 

(l) Every memorandum of appeal must be accompanied by a copy of 
the decree appealed from and, unless the appellate Court dispenses 
therewith, of the judgment on which it is founded.^ 


15. (IH65) 3 Suth W R 20 (21) (DB), Thaliuroodeen Mahomed Eslian Chowdhrtj 
V. Kurimbux Choicdhury. 

(’95) 1895 Pun Re No. 7, Seth Thandi Bam v. Mahd%a» 

(’16) 3 AIR 1916 Lnh 202 (203) : 33 Ind Cas 800, Azam Ali v. Akhiar Hussain. 
(Couvt in such cases should have itself sent case to transferee Court.) 

[See aZso (13) 16 Ind Cas 979 (979) (Lab), Khota Bam v. Mauj Din. (Appeal.)] 

Note 6 

1. (’32) 19 AIR 1932 Cal 589 (595); 59 Cal 781 : 140 Ind Cas 662 (DB), Stirendra 
Mohan v. Mohendra Nath, 

(’24) 11 AIR 1924 Nag 271 (273) : 20 Nag L R 131 ; 78 Ind Cas 996, Pandu v. 
Bajeshtcar. 

(’20) 7 AIR 1920 Pat 280(281): 541. C. Z^,Chaturbhuj Saha7jy. Muhannnad Habib. 
(’96) 9 C P L R 109 (109), Mt. Narbadi v. Mt Gajri. 

(’26) 13 AIR 1926 Nag 57 (59, 60) : 90 Ind Cas 135 (DB), G. I. P. By. Co. v. 
Badhakisan Jaikisan. (Copy of judgment.) 

(’15) 2 AIR 1915 All 459 (460) : 31 Ind Cas 876, Gurprasad v. Pam Samajh. 
(Copy of decree in connected case filetl.) 

(’18) 5 AIR 1918 All 394 (396) ; 42 Ind Cas 888 : 40 All 12 (DB), (^wasm Ali v. 
AT^. Bhaguanta Euer. 

(’27) 14 AIR 1927 Lah 49 (49, 50): 7 Lah 539 ; 97 Ind Cas 187 (DB), Nur Din v. 
Secretary of State. (Award under S. 26, Land Acquisition Act, 1921, is decree 
—Hence copy is necessary.) 

(’27) 14 AIR 1927 Lah 103 (104) ; 99 Ind Cas 770 : 8 Lah 257 (DB), ilforfojt v. 
Woodfall. (Copy of judgment.) 

(’28) 15 AIR 1928 Lah 263 (264) : 112 Ind Cas 797 (DB), Das v. Secre- 

tart! of State. (Award under Land Acquisition Act, 1921, is decree.) 

(’27) 14 AIR 1927 Lah 449 (451) : 104 Ind Cas 545 (DB), Labha Singh v. Dasani 
Singh. (Copy of complete judgment.) 

(’27) 14 AIR 1927 Lah 451 (452): 109 I. C. 397 (DB), Mt. FazUtin-nissa v. Didar 
Hussain. (Defective memo admitted—Objection at later stage may be barred.) 
(’22) 9 AIR 1922 Pat 580 (581) : 1 Pat 670 : 69 Ind Cas 686 (DB), Bijan Thakur 
V. Charitar. 

(’15) 2 AIR 1915 Mad 493 (493, 494) : 25 Ind Cas 28 (DB), Ai'udai Ammal v. 
Gana 2 )athi Iyer. 

(’23) 10 AIR 1923 Mad 482 (483) : 72 Ind Cas 30S, SinuZaram Iyer v. Muthura- 
jualinga Sefhupafhi. 

(’14) 1 AIR 1914 Lah 265 (265): 23 Ind Cas 319, Achhar Singh v. Nikku. 

(’21) 8 AIR 1921 Upp Bur 15 (15, 16): 4 Upp Bur Rul 75: 65 Ind Cas 68, Maung 
Po Sating v. Ma Mun. 

(’25) 12 AIR 1925 Nag 52 (53) ; 81 lud Cas 1001, Baliram v. 67iasirawj. (Second 
appeal.) 

(’ll) 10 Ind Cas 866 (868): 7 Nag L R 67, Paraehram v. Likhan. 



DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 201 


(2) In case of second appeals, a copy of the judgment of the Court of 
first instance must also be filed along with the memorandum of 
the second appeal if the filing of such copy is prescribed by the 
rules of the particular High Court.^ 


(*19) 6 AIR 1919 Lab 125 (125): 1919 Pun Re No. 19: 49 Iml Cos 673, Mangal 
Singh v. Hirda Ram. (Decree not framed, not filed—Appeal to be adjourned.) 
(’17) 4 AIR 1917 Lab 436 (437) : 41 Ind Gas 918 : 1917 Pun Re No. 67, Dhanpat 
Mai V. Mela Mai. (Copy of lower appellate Court’s judgment.) 

(’28) 15 AIR 1928 Nag 131 (132): 106 Ind Cas 57, Ramchandra Raov. Mayaravi, 
(’30) 17 AIR 1930 Rang 182 (183): 127 Ind Cas 167, U Po Thet v. HauJc Pat. (No 
dispensation with copy of decree.) 

(’ll) 9 Ind Cas 222 (223) (DB) (Lab), Masum Begam v. Madan Mohan Lai. (Copy 
of appellate decree.) 

(’ll) 11 Ind Cas 8 (8) (Cal), Keamai v. Abhooram Mistry. (Do.) 

(’12) 15 Ind Cas 140 (141) : 1912 Pun Re No. 115 (DB), Dhan Singh v. Khan 
Singh. (Lower appellate Court’s decree in cross-case.) 

(’12) 17 Ind Cas 155 (156) (DB) (Cal), Prosonna Kuniari Debi v. Ramchandra 
Singha. (Copy of decree.) 

(’12) 17 Ind Cas 119 (120) (DB) (Cal), Binapani Debi v. Shashibhushan. (Do.) 
(*12) 17 Ind Cas 99 (100) (DB) (Cal), Hemchandra Bahshi v. Jadubchandra 
Bakhshi. (Do.) 

(’12) 14 Ind Cas 1006 (1006) (DB) (Cal), Kainala Dasi v. Tarapada Muherji. 

(Appeal from order having effect of decree.) 

(’37) 24 AIR 1937 Oudh 65 (66): 12 Luck 472: 165 Ind Cas 578 (DB), Lallu Ravi 
V. Deputy Commissioner, Kheri. (Decree filed late but within limitation.) 

(’25) 12 AIR 1925 Lab 438 (438, 439): G Lab 218: 94 Ind Cas 145 (DB), Mubarak 
AH V. SecretaryoJ State. (Award is decree. See S. 26, Land Acquisition Act, 1921.) 
(’28) 15 AIR 1928 Lah 216 (218) : 9 Lah 76: 104 Ind Cas 281 (DB), Secretary of 
State V. Tirath Ram. (Do.) 

(’15) 2 AIR 1915 Cal 666 (667) : 42 Cal 433 : 30 Ind Cas 165 (DB), Abdul Hakim 
Chowdhnry v. Hemchandra. (Appellate decree.) 

(*96) 17 All 537 (553): 1895 All W N 212 (FB), Bhavani Prasad v. Kallu. (Obser¬ 
vation.) 

(’79) 1879 Pun Re No. 7, Bhag Shtgh v. Jhanda Singh. 

(’79) 1879 Pun Re No. 147, Nihal Singh v. Ishar Singh. 

(*87) 1887 Pun Re No. 63, Aicbar AH v. Ram Chand. 

(’99) 1899 Pun Re No. 19, Mt. Jaindi v. Kanshi Ram. 

(’08) 1903 Pun L R No. 91, p. 237 (240) : 1903 Pun Re No. 22 (DB), C. v. C. & B. 
(Order rejecting petition (or dissolution of marriage is decree and appealable; vide 
Ss. 46 and 65, Divorce Act, IV of 1869 and S. 2, C. P. C.) 

(’22) 9 AIR 1922 Lah 170 (171) : 69 Ind Cas 895 (DB), Chiniot Mzinicipal Com¬ 
mittee V. Bashi Ram. (Letters Patent Appeal.) 

(’22) 9 AIR 1922 Lab 191 (192), Bashi Ram v. Chiniot MunxexpaUty. 

(’21) 8 AIR 1921 Lah 266 (267) (DB), Daim v. Hayat. (Translation, instead of 

copy of decree.) ^ , 

<*92) 1892 All W N 47 (48) (DB), Gulab Debi v. Shankar Lai. 

(’97) 1897 All W N 15 (15), Wahid Nur Khan v. Haqdad Khan. 

(’16) 2 AIR 1915 Cal 693 (694): 27 Ind Ca.s 447 (DB), Sitihaniha Roy v. Bipradas 
Charan. (Decrees if two, both to be filed.) 

(’90) 12 All 129 (188, 139): 1890 All W N 39 (FB), Balkaran Rai v. Gobind Nath. 
iSee (’18) 19 Ind Cas 438(439): 1913 Pun Re No. 85 (DB), Uarjas Mai v. Kahni. 
(Cofiy of deposition filed by mistake.)) 

(But see (*94) 4 Mod L Jour 121 (Jour), See Critical Note on 16 All 77, Chaviela 
Kuar V. Amir Khan.) 

(’29) 16 AIR 1929 All 868 (868) : 119 Ind Cas 4 (DB), Santi Lai v. Raj Narain. 
(Appeal from order under Provincial Insolvency Act, 1920.)] 

See also Section 4 Note 14. 

2 . (’22) 9 AIR 1922 All 490 (490) : 44 All 636 : 68 Ind Cas 812 (FB). Shib Dayal 
V. Jagannaih. (The recent amendment of O. 42, R. 1, C. P. C., by Allahabad 
•High Court, however, dispenses with the filing of such copy.)] 

(* 21 ) 6 ATTt 1921 All 23 (23) : 63 Ind Cas 338 : 43 All 660 (DB), Bhairon Ghulam 

T. Bam Autar. (Do.) 
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Section 3 
Note 6 


( 3 ) An appeal Viy or against a minor is preferred when the memorandum 
of appeal is tiled and not when the next friend or guardian ad 
litem is appointed.^ 

(4) TIm' memorandum of appeal must he signed by the appellant orliis 
l>leader.‘ 

(5) 'I'lu' memorandum of appeal must he presented^ by a duly authorised. 

0 


])erson 


(■•21) S MU 1!)21 All '2i'2 {-24^): 63 Ind Cas 344 (DB), Bindeshri Pershad v. Afzal 

KilfUl. (Do.) , . ir, 

(’•27) 14 AIK 10-27 Lali 4->3 (4-24) ; lOl Ind Cas 770, Niadar v. Bhariu. (Copy 

^vith Ilijjh Court in anotlior app^’il not suftic-ient.) 

(’•27) 14 AIR 10-27 liJih 7-21 (7*22) : 104 Iml Cas 290, Ghulam Muhammad wBura. 
(’•23) 10 AIR 1023 Lah 20S (20 h) : 79 Iml Ca:> 812, Mi. Nazko v. Mt. Gopal. 

(’30) 17 AIR 1930 Lah 935 (036) : 130 Ind Cas 519 (DB), Arif v. Akbarali. 

(’•29) 16 AIR 19-29 Lah 771 (772) : 1-23 Ind Cas 874 {Dli),IieasatAhy. Mahjuzah. 

(Copv to he certified under S. 76. Evidence Act.) 

(’21) 3 T.ali L .Tour 255 I25«>) : 67 Ind Cas 670, D)/ala v. TIini. 

(’37) -24 AIR 1937 I’t^h 50 (50) : 168 Ind Cas 878 (DB), Abdul Qayiim v. Firm 

Mnuh i Jin }i ^^fl. 

(’«2) 4 Mad 410 (4-20) (FB), Pirathi Singh v. Vencafaramanayy^n. 

’23) 10 AIR 1923 Lah 144 (144) : 73 Ind Cas 910, Lakshmi Dasv. Mehardiand, 
(’•23) 10 AIR 19*23 Lah 95 (9-5), Mt. Pnjan Eurria. (AIR 1921 Lah 73 followed.) 
(’26) 13 AIR 1026 Lah 404 (404) ; 94 Ind Cas 2. Firm Chhoia Lai v. L irm 
Tiasdeo MaL (Unattested copy allowed, attested being not ‘ihle.) 

(’26) 13 AIR 1926 Lah 626 (626, 627) : 97 Ind Cas 773 (DB), haul v. Mula. 

(Appellant cannot avail himself of copy filed by respondent m cross-appeal.) 

(’21) 8 AIR 1921 Lah 73 (73) : *2 Lah 227 : 63 Ind Cas d3. Molu iVa| v. 

(’•24) 11 AIR 1924 Lah 41 (42) : 4 Lab 122 : 74 Ind Cas 4-51 (DB), Mahomed 

Hassan-ud-din V. Saif AH. , , r, • 

(’28) 109 Ind Cas 727 (727) (Lah), Bahadur Singh v. Sam. 

3 (’26) 13 AIR 1926 Lah 186 (186) : 7 Lah 102 : 93 lud Cas 355 (DB), Balia 
Singh V. Bishna. (4 All 37 and 30 All 55 follo^-ed.) 

(’07) 30 All 55 (56) : 1907 All W N 290 (DB). Bui)chand Dasodha. 

(■81) 4 All 37 (39): 1881 AllWN 129 (DB), Ehenkaran v.llardayal. 

(’36) 23 AIR 1936 Pat 153 (156) : 161 Ind Cas 579 (DB), Satyadeva harayan v. 

Tirbeni Prasad. (Appointment, however, necessary for commencement.) 

[See (’30) 17 AIR 1930 All 456 (457) : 124 Ind Cas 474: o2 AU 494 (DB), Lata^ 
fat AH Khan y. Md. Tar Khan. (Refusal by guardmn ad h/cm to appeal — 
Next friend can appeal with application praying such appointment for himself.)! 

4. See Civil Procedure Code, 0. 41, R. 1. 

5 (’39) 26 AIR 1939 Mad 669 (669, 670) : 184 Ind Cas 353, Gonappala Basappa, 
In re. (Presentation to second clerk of appellate Court as bead clerk was on leave 

{’ 19 oVl^O?un L R No, 133 p. 363 (364), ifnim Din v. Nihal Singh. (Mode of 

(’OsTlSOS^Pun W R No. 71 p. 251. Mela Mai v. Nntha Singh. {Do.) 

(’95) 8 C P L R 93 (93), Kriiyasindhudas v. Kunjabandas Mafidar. (bending by 

post, not presentation. 8 Mad 411 distinguished.) , 

(’71) 3 N W P H C R 341 (342), Taj h Idecn Khan v. Ml. Ghafoor-uUnissa. 
(Placing on table when Judge is absent is no presentation.) 

6. (’26) 13 AIR 1926 Bom 336 (336) : 95 Ind Cas 266, Mahomed Jafer v. Sheikh 
Ahmed. (Vakalatnama.) 

(’20) 7 AIR 1920 Lah 212 (213) : 55 Ind Cas 990, Khntra v. Nathu. (Do.) 

(’21) 8 AIR 1921 All 210 (211) : 43 All 392 : 61 Ind Cas 410, Shambhu Nath v. 

('?6)^13 AIR 1926 All 252 (253) : 91 Ind Cas 865, Dawt Rup v. Naik Bam. (Do.) 
(’27) 14 AIR 1927 All 816 (816) : 102 Ind Cas 255, Loknaih Misir v. Shea Saran 

1934 Pat 290 (292) : 149 I. C. 596 (DB), Mt. Binda Kuer v. 
Lalita Prasad. (Application for leave to appeal to Privy Council—Vakalatnama 
in two sheets on behalf of four parties one signed by one and other by other 
three_Extension given under S. 5.)] 
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(6) The presentation must be to the proper Courts 

( 7 ) A memorandum of appeal on which the requisite court-fee has not 
been paid is not valid.® But the Court has power under S. 149 of 
the Civil Procedure Code to allow court-fee to be paid after the 
date of the presentation of the appeal and where the Court does 
so, the memorandum of appeal becomes valid from the date of its 
original presentation.®* 

See the following cases hearing on the authority to present an appeal : 

(’30) 17 AIR 1930 All 112 (112): 121 Ind Cas 546 (DB), Mohammad Qnjuar Shah 
Khan v. Muhammad Salamat AH. (Vakirs name and signatiu-e necessary.) 

(’94) 1894 All W N 131 (131) (DB), Muhammad Ghnlam Moideen v. Muhammad 
Abdul Karim. (Through mukhtar of appellant, irregular.) 

(’89) 16 Cal 250 (251) (DB), AkshoyKoomar Nundiv. Chunder Mohan Chatthaii. 
(’70) 6 Mad H C R 38 (39), In re Kristnappah. (Jail appeal.) 

(’14) 1 AIR 1914 All 536 (537) : 36 All 46 : 23 Ind Cas 464 (DB), Md. AH Khan 
V. Jasram. (Do.) 

(’13) 21 Ind Cas 444(445) {A]\),JIabeeb v. Naush AH. (Party to sign vakalatnama.) 
(1900) 22 All 331 (331, 332):1900 All W N 96 (DB), S/iiatu Karan\. Eaghunandan 
Prasad. (Authority to present, see cl. 8, Letters Patent, Allahabad.) 

(’ll) 11 Ind Cas 387 (388) (Cal) (DB), Sri Chandan Bhuya v. Haroo Sethi. 

(Vakalatnama). ^ 

(’26) 13 AIR 1926 Lah 223 (224):92 Ind Cas 966, Allah Bahsh v. Eohtak J/mhici- 

pality. (Power may be filed subsequently.) . v 

4’25) 12 AIR 1925 Lah 331 (332): 86 Ind Cas 207, Kura v. L dnmi. (Do.) 

(’30) 17 AIR 1930 Lah 68 (69):116 Ind Cas 184, JJoora Mai v. Tulsi Earn. (I ower 

•(’32) 19 AIR 1932 Lah 134 (135):1341.C. 114 .MaugalSingh v. Babu Singh. (Do.) 
(’20) 7 AIR 1920 Pat 581 (582) : 55 Ind Cas 271 (DB), Sheikh Palat v. Sarwan 

Sahu. (Vakalatnama.) o 7 /rv \ 

.(’20) 7 AIR 1920 Nag 110 (111):55 I.C. 415, Mt. Masumbi v.Dongar Singh. (Do.) 
(’21) 8 AIR 1921 Nag 27 (27, 28):62 I. C. 259, Chittar v. Lakshminarayan. (Do.) 
(’32) 19 AIR 1932 Pat 3 (4): 133 Ind Cas 171 (DB), Shyam Sunder v. Eahmatun- 

I \ 

(’32733 Pun L 11 No. 517 (517), Mohamed Eaf ik v. Muhammad FnsiH. (Power 

may be filed subsequently.) T^ 1 o ? 

•(’09) 6 All L J llOn (llOn), Pokhpal Singh y. Bamber Singh. 

(’13) 19 Ind Cas 674 (674) (All), Muhammad AH v. Saktu. 

7. (’28) 110 Ind Cas 633 (535) (DB) (Lah), Mahomed Amin v. C;ianan Mai. 

(Appeal refilcd in proper Court after long delay.) , . 

'(’04) 28 Bom 236 (237) : 6 Bom L R 947, Daiulbhai v. Emnahai. (Execution pio- 

ceedings appeal direct to High Court.) 771 

(’37) 24 AIR 1937 Nag 80 (82): I L R (1937) Nag 219: 171 Ind Cas .571. Zumherlal 

Chhotclal V. Sitaram. (Additional District Judge is part of District Court.) 

8 . (’36) 165 I. C. 57 (57) (DB)(Mad), Ayyappa Naidu v. Mari Muthu Moopauar. 

(’211 8 AIR 1921 Lah 43 (44): 67 Ind Cas 901 (DB), Shahu ' • *• 

(’22) 9 AIR 1922 Lah 233 (234) ; 56 Ind Cas 143 : 2 Lah 1 (D15), I med Ah v. 

rf 4 ;TlLah’ 4Srr4oY)?7'r’ln;i Cas 736, SUaUa.Ut v. Sln.jU. 

(4?)76“S2T??;^l9T(29"5):m 

■(’85) 22 AIR 1936 Lah 124 (125) : 153 Ind Ca.s 64, Mohammad h azai Klahi \. 

Ram Lai. (Copy of decree insufficiently stamixjd.) o 7 i ri ir^ 

(’34) 21 AIR 1934 Lah 272 (273): 147 Ind Cas 343, Imam Din\. Sahib Dm. (Copy 

193™^h 688 (688) : 172 Ind Cas 769, Ihsan Ilahi v. Ata VUah. 

(■ 86 T 22 AIR’i^S^PaYloi (201): 156I.C; 40.5, Sinoam^Teunriv Oaya Teii^^aH^ 
J’81) 18 AIR 1981 Rang 88 (88) : 8 Rang 638: 129 Ind Cas oOO (DB), U Shin \. 

^ Mauna Tha Qywe. (Section 28, Court-fees Act.) 

{See a^ao (’37) 89 PLR602(603), Har Naratnv.Jai Oopal. (VVhere the copies of 
iuigment and decree acoompenying the memo of appeal were not projjerly stampcxl 
tSl after the period of limitation had expired, the appeal held tune-barred.)] 

(’87) 24 AIR 1937 688 (688) : 172 Ind Cos 769, Ihsan Ilahi v. Ata Ullah. 
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(8) Sec also tlio undermentioned cases.® 

II. Criminal Appeal. 

See the undermentioned cases. 

7. Application, when made. — The section does not provide * 
anytiiing as to when an application is to be deemed as made for 
])uri)oses of limitation. Hence, the question depends on the Civil 
Procedure Code and the rules made thereunder. For instance, under 
tlio rules of the various High Courts, an application to the High Court 
is sometimes required to be made by means of what is known as 
“a notice of motion.” The procedure of a notice of motion consists in 
the fact that first, the proper officer of the Court is moved to issue 
a notice to the opposite party informing him that on a certain date 
therein specified, the person at whose instance the notice is issued will 
make a certain application to the Court. The question has arisen 
whether the date on which the application must be deemed as made 
for purposes of limitation is the date on which the proper officer of 
the Court is moved to issue the notice to the other side, or the date 
on which the application is made to the Couvt. There is a conflict of 
decisions on the question.^ For full discussion of this point, see Note 3 

(’37) 24 AIR 1937 Oudh 414 (416) : 13 Luck 397 : 169 Ind Gas 794 (DB), Husain 
AH Khan v. Ainbika Prasad. 

9. (’23) 10 AIR 1923 Lah 484 (485) : 83 Iml Cas 543 (DB), Alt. Shib Devi v. 
Palla Ham. (Memorandum written by a petition-writer is valid.) 

(’13) 18 Ind Cas 37 (39) : 1913 Pun Re No. 59 .(DB), Fahirchand v. 

Committee of Hazro. (Respondent’s name in memo necessary.) 

(’76)1 All 260 (260) (DB), -lagan Hath v. Lalman. (Court to specify time for 
correction of memo.) 

(’12) 14 Ind Cas 744 (744): 34 AH 482 (FB), Thaknr Din Ham v. Bari Das, (Pre¬ 
sentation at Judge's residence after Court boms, on last day of limitation, held 
sufticient.) 

(’23) 10 AIR 1923 Pat 150 (151) : 71 Ind Cas 426 : 2 Pat 264, Anand Ham v. 
Rnni Cihiilam. (Memo of appeal received on holiday.) 

10. (’92-96) 1 Upp Bur Rul 130 (130), Bagaivathi y. Queen-Empress. (Presenta¬ 
tion of criminal appeal to Superintendent of jail is equivalent for purposes of 
limitation to presentation in Court.) 

(’92-96) 1 Upp Bur Rul 129 (129), Nga Po Thaung v. Queen-Empress. (Criminal 

app{y\l_Presentation to officer in charge of jail in which appellant is confined is 

equivalent for purposes of limitation, to presentation to Court.) 

(’90) 1890 Pun Re No. 29 Cr, p. 96 (97), Muhammad v. Empress. (Appeal by 
prisoner presented to officer in charge of jail in time under S. 420, Cr. P. C. — 
Delay in forwarding it to proper Court is no delay of appellant.) 

(’86) 9 Mad 258 (259) : 1 Weir 789 (D B), Queen-Empress v. Lingayya. (.Jail 
appeal—Presentation to Jail Sux>erintendent equivalent to presentation to Court.) 
(’92) 15 Mad 137 (138) : 2 Weir 468 (DB), Queen-Empress v. AWappa. (By post 
_No presentation.) 

(’96) 19 Mad 355 (355) : 2 Weir 468 (DB), Queen-Empress v. Vasudevaijya. 

(Deposit in petition box—No presentation.) 

{ 98) 21 Mad 114 (115) : 2 Weir 470, Queen-Empress v. Itamasami. (Pleader 

through his clerk.) 

Note 7 

1 . (24) 11 AIR 1924 Bom 36 (39) : 47 Bom 764:86 Ind Cas 440 (DB). 

V. Nozerally. (Date of moving proper officer of Court is date of application.) 

(’29) 16 AIR 1929 Cal 193 (194) : 115 Ind Cas 83 : 55 Cal 1341, Atarmoni Dasi 
V. Bepin Bchari. (Do.) 

(’07) 17 Mad L Jour 215 (216) (DB), Kuttayan Chetty v. Manna Ellappa Cheitij. 
(Do_Even though affidavits supporting application are filed subsequently.) 
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to Art. 183. For further illustrations, see the undermentioned cases.^ 

8. “Period of limitation pr^cribed therefor by the first 

schedule/*_The article in the first schedule applicable to a suit 

must be determined with reference to the nature of the plaintiff’s 
claim.^ Where the suit as framed falls under an article which allows 
a longer period of limitation, it is not for the defendant to say that 


(’93) 20 Cal 899 (902, 903) (DB), Klietter Mohun Singh v. Kassy Nath Sett. (Date 
of application to Court is date on which it is made.) 

(’24) 11 AIR 1924 Bom 289 (289): 85 Ind Cas 432, Nazaralhj v. Venlcaimiija. (Do. 
_17 M L J 215 distinguished.) 

(’04) 31 Cal 160 (164): 8 Cal W N 97, Hinga Bibee v. Munna Bibee. (Do.—20 Cal 
899 followed^) 

2. (’38) 25 AIR 1938 Nag 46 (47) : I L R (1938) Nag 451 : -174 I. C. 597, Kisanlal 
Bavi Niwaz v. Narain. (Court or officer has discretion to accept application 
presented beyond office hours — Execution application to proper officer beyond 
office hours on last day of limitation—Presentation is proper.) 

(’37) 24 AIR 1937 Mad 239 (240) : I L R (1937) Mad 320 : 165 Ind Cas 659 (DB), 
Nandamani Anangabhima v. Modono Mohono Deo. (Application filed by pleader 
having no written authority — Pleader has no power or capacity to act—Applica- 
tion has no legal effect as not having been made in accordance with law.) 

(’78) 1 Cal L R 291 (291), Despnfty Singh v. Doolar Rot/. (Application may be 
made at any time in the day.) 

(’03) 26 Mad 101 (103) : 12 Mad L Jour 435 (DB), Raghiinatha Thathachariar \. 
Venlmtesa Tawker. (Order 21 Rule 17, C. P. C., no doubt contemplates that an 
unverified petition may be returned for amendment but it does not follow that a 
petition which is not verified is an application which will prevent the oi)eiation 
of the statute of limitation.) 

(’22) 9 AIR 1922 P C 225 (226) : 48 Ind App 534 : 70 lad Cas 281 : 44 Mad 736 
(PC), Thiruvenkataswainy Iyengar v. Pavadai Pillai. (Presentation of execu¬ 
tion application — Pleader appointed by agent of party under special power held 

entitled to present on behalf of party.) ^ 

f’24l 11 AIR 1924 All 804 (805) : 82 Ind Cas 65, Santi Lai v. Raj NaraiTi. 
(Application should be allowed to be signed by partly by way of amendment 
where their signature is necessary but had not originally been made.) 
f’701 1870 Pun Re No. 43, Goor Charan Singh v. Roosee Goojur. (Petition could 
be legally received on a Gazetted holiday, where the Court had given notice that 
it w^ld receive such petitions on such holiday.) 

f’891 12 All 67 (69) : 1889 All W N 197 (DB), Miinro v. Cawnpore ^fun^ctpal 
Board. (Presentation of application to Munsarim of the District Court instead of 
to the Judge field improper.) - 

/’371 24 AIR 1937 Lah 720 (720) : 173 Ind Cos 33, Lorindchand Fxrm v. Firm 
^ Lorindchand Parmanand. (Time given under S. 149, C. P. C., to pay com t-fee 
on an application—Court-fee paid within time but beyond limitation—Application 

is not barred.) 

Note 8 

1 (’26) 13 AIR 1926 Mad 1190 (1192) : 98 Ind Cas 31 (DB), Narayana v. 
V^ikataswamy. (When applying law of limitation the pleadings and not lesult 

of suit is to be looked at.) ^ ■ tt t - j 

(’88) 20 AIR 1938 Lah 404 (406) : 147 Ind Cos 67 (DB), Des Raj Chand 

' v. Lachhi Ram Prabh Dayal. (And not on the basis of defence set up.) 

(’38) 20 AIR 1988 Lah 491 (492) : 145 Ind Cas 343, ML Umri v. Kalu. (Limita.- 
'tion must be dependent to some extent on the form and substan^ of suit.) 

(’88) 20 AIR 1988 Bom 276 (281) : 145 Ind Cos 190 (DB), Shrx Sharada Peelh 

Math v. Shri Bajarajeewarashram. c/-#- « 

(’27) 14 AIR 1927 Nag 10 (12) ; 98 Ind Cos 22: 22 Nag L R 147, Secy, of State v. 

(’^2? 19 AIR 1932 ^1 358 (869): 136 Ind Cas 829 (DB), Zia TJddin Ahmed Khan 

[See aleo (*88) 26 AIR 1938 Nag 836 (339) : I L R (1939) Nag 1 : 177 Ind Cas 6 
(FB), Ataram v. LudhethtL'ar.'\ 
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Section 3 
Notes 8-9 


the suit ought to have been framed in a different manner so as to 
make another article, which provides a shorter period, applicable.- 
But, in determining the nattire of the plaintiff’s claim, regard must 
be had to the substance of the claim and not merely to the formal 
and verbal expression of it.^ Further, where the facts found are 
ditl'crent from those alleged in the plaint, and the plaintiff’ asks for 
relief on the basis of facts found, the question of limitation must be 
determined with reference to such facts and not the facts alleged in 
the jdaint.^ 

^Yhcre a decree passed by a Court in a Native State is transferred 
for execution to a Court in British India, an application to the latter 
Court for the execution of the decree is governed by the law of limita¬ 
tion contained in this Act and not by the law in force in the Native 
State: the principle being that a proceeding must be governed by the 
law of limitation applicable to the place wherein it is brought.^ See 
Note 2 under section li. 


9, “ Shall be dismissed.” — The section requires that a suit 
or other proceeding instituted after the period of limitation shall be 
dismissed} This, however, does not fetter any power that the Court 

2. (’32) 19 AIR 1932 All 358 (359, 360) : 136 Ind Cas 829 (DB), Zia Vddin 
Ahvied Khany. Akhar AH, 

[See (’75) 12 Bom H C R 97 (112), Dayal Jairaj v. Khatav Ladha. (Sint for 
conti-ibution by one partner against some other partners —. Suit held niamtain- 
able in the circumstances of the case — Defendant pleading that if general 
accounts are taken, it would be found that nothing was due froin um but that 
the plaintiff’s right to have such accounts taken was barred by limitation — 
Held that such a defence was not open to the defendant.)] 


See also Preamble, Note 13. 

1. (’34) 21 AIR 1934 Lah 725 (727) : 16 Lah 237 : 154 Ind Cas 9SS{DB), Milkha 
Sinnh V. Earn Kishen. (Case under Punjab Limitation (Custom) Act, I of 1920.) 
[’24) 11 AIR 1924 Nag 125 (126, 127, 128) ; 20 Nag L R 80 : 80 Ind Cas 769, 

Narbndnprnsnd v. Akhar Khan. , t> /-r ■ j i 

’•291 16 AIR 1929 Mad 313 ( 317 ): 1181. C. 481 (DB .T^anmserawi?/ y.Govxndammal, 

-i) 12 AIE 1925 Lah 383 (386) : 6 Lah 206 : 88 In.! Cas 945 (D B), Kaura v. 

Bam Chand. ^ ./v r- 

’271 14 AIR 1927 Lah 826 (827) : 106 Ind Cas 40, Firm Kxrpa Bam-Lachman 

Das y FirynSaivan Mal-Gopi Chand. (A plaintiff by wording of clever plaint 
cannot avoid the proper limitation for his suit.) 

5ee also Articles 142 and 144, Note 3. 

4. (’29) 16 AIR 1929 Nag 124 (125) : 118 Ind Cas 62. Ibrahxm Khan v. Nagojt. 
See also Preamble, Note 23. 

>. (’16) 3 AIR 1916 Bom 200 (202): 40 Bom 504 : 36 Ind Cas 369(DB),Nrt&i5;irti 
Dayabhai. 


1 (’35) 22 AIR 1935 Pat 177 (178) : 162 Ind Cas 490 (D B), Nanak Bavi Motilal 
V. Jugal Kishore Martvari. (Appeal prohibited or barred by time—It cannot be 
treated as revision application.) 

(’17) 4 AIR 1917 Cal 79 (80) : 39 Ind Cas 356(DB), Barkat AH v. Basant Numa. 
(Where proceeding is dismissed, law under which and facts on which suit is 

barred must be stated.) tj * 1 . 4 . 

(’92-96) 1 Upp Bur Bui 130 (130), Bagaivathi v. Queen-Empress. [Held that 
returning an appeal on ground of limitation is not correct procedure—It must be 

rejected _Submitted that the proper procedure is to dismiss the appeal.) 

[See also (’40) 27 AIE 1940 All 29 (31) ; I L E (1939) All 990 ; 187 Ind Cas 485 
(D B), Asharfi Lai v. Zamir Fatima Bibi. (Even causes of action which ha\e 
accrued before the enactment'of a law of limitation are affected.)] 
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may have under O. 23, R. 1 of the Civil Procedure Code, to allow a suit 
to be withdraton,'^ 

The procedure of di$7nissal on the ground of limitation applies 
only where a proceeding has been duly instituted. Where the pro¬ 
ceeding has not been duly instituted, the proper procedure is to reject 
it and not to disviiss it.^ 

An order dismissing a suit or appeal from a decree as being 
barred by limitation is a decree.* 

See also Note 35. 

10. “Although limitation has not been set up as a 
defence,** — Under this section where the Court finds that the suit, 
appeal or application before it has been instituted after the period of 
limitation, the Court is bound to dismiss such suit or other proceeding 
although limitation may not have been set up as a defence.^ In other 
words, the bar of limitation under this section does not depend on its 
being set up by any party. See also Note 2 above. 

U. Explanation to the section. — See Notes 4 and 5 above. 


2. (’18) 6 AIR 1918 Sind 6(8): 51 1. C. 570 : 13 Sind L R 1, Ludhomal Purtomal 
A Co, V. Secretary of State. (Withdrawal not allowed — Ear of limitation not 
formal defect under O. 23, R. 1 (2) (a), C. P. Code, and there was no sufficient 
ground for allowing withdrawal under clause (b) of that sub-rule.) 

(’10) 6 Ind Cas 285 (285)(Mad), Valliavimai v. Shanviugaui Pillai. (Withdrawal 
not allowed.) 

{See (’82) 6 Bom 103 (107), Narronji Bhiinji v. Mugniravi Chandaji. (Court 
may allow the plaintiff to withdraw to enable him to sue in foreign country.)) 

3. (’30) 17 AIR 1930 All 112 (112) : 121 Ind Cas 546 (D B), Muhamviad Qaniar 
Shah Khan v. Muhammad Salamat Ali Khan. (Presentation of memo of appeal 
by unauthorized person.) 

4. (’84) 7 All 42 (43, 44) : 1884 Ali W N 223 (D B), Qulab Rai v. Mangli Lai. 

(’86) 12 Cal 30 (31) (DB), Gunga Dass Dey v. Ramjoy Dey. 

(’85) 9 Bom 452 (463) (DB), Baghunath Qopal v. Nxlu Nathaji. 

(’04) 27 Mod 21 (22) ; 13 Mad L J 300 (300) (D B), Saminatha Ayyar v. Venkata^ 
auhba Ayyar. 

Note 10 


1. (’36) 22 AIR 1935 P C 85 (88) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 242 
(PC), Manhul Ahmed v. Onkar Pratap Narain Singh. 

(’38) 25 AIR 1938 All 89 (90) : 173 Ind Cas 428 (DB), Collector of Benares v. Jai 

(’^^)T2”AIR^i935 All 946 (948, 949) : 68 All 261 : 159 Ind Cas 387 (FB), Udeypal 

Singh v. Lakshmi Chand. ,, tr i a ■ 

(’84) 21 AIR 1934 All 386 (387) : 149 Ind Cas 651 (DB), Badha Mohan v. Amt- 

chand. (12 All 461 followed.) c j t> • r? i 

(’86) 22 AIR 1935 All 92 (93) : 152 Ind Cas 939 (941) (DB), Sudama Bat v. Btshe- 

shar Prasad. (Appeal.) , ^ ^ • n i 

(’16) 3 AIR 1916 All 824 (826) : 38 All 452 : 35 Ind Cas 63 (DB), Bent Prasad v. 

(’8^*^11 An”438 (454) : 1889 All W N 155 (DB), Parvianand Misr v. Sahib Ali. 
(’26) 18 AIR 1926 Bom 64 (66) : 93 Ind Cas 930 (DB), VisvesHwar v. Sadashtv. 
(’17) 4 AIR 1917 Cal 188 (192) : 38 Ind Cos 17 (DB), Asutosh Goswaini v. Upen- 

(’16? S^AIRlOie Cal 651 (662, 663) : 29 Ind Cas 476 (DB), Tara Sankar Ghose v. 

Nasaruddi. (Application to set aside ex parte decree.) , , , , 

(»02) 29 Cal 167 (186) : 8 Sar 164 : 1902 Pun Re No. 25 : 12 L Jour 77 : 29 
Ind App 61 : 4 Bom L R 161 : 6 Cal W N 226 (PC), Ohoolam Gtlant v. Mahaxn- 

('?6)i24^^h*W R 339 (340) (DB), WodoyTaraChoudhrainv. Syed AbdulJubbar 
Ohowdhury, 
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Section 3 
Note 12 


12. Pauper proceedings and limitation. — According to the 
explanation to tlio section, a suit by a pauper must be deemed as 
instituted on the day on which the application for leave to sue as a 
paui^or is maded Such application must be signed and verified in the 
manner prescribed for the verification of pleadings (o. 33, R. 2, C. P. C.). 
1‘nt such signature and verification are not essential for the consti¬ 
tution of the application and although they are made on a later day, 
the ai^jdication must be deemed as made on the date on which it was 
originally presented." 

The provision in the explanation to the section as to a suit by a 
pauper applies only to cases where a persou is allowed to sue as a 
pauper and does not apply to cases where leave to sue as a pauper is 
refused and full court-fee is paid thereafter^ or where the applicant 
pays the full court-fee pending his application for leave. In such cases, 
the general rule mentioned in the explanation will apply and the suit 
must be deemed as instituted when the plaint is presented to the proper 
ofHeer. The ijuestion arises whether in such cases the api^lication for 
leave to sue as a pauper {which under O. 33, R. 2 of the Civil Procedure 
Code is required to contain all the particulars of a plaint) may be 
treated as a plaint so as to enable the Court under s. 149, Civil Procedure 
Code, to extend the time for the payment of the court-fees, so that 
the date of the presentation of the application could be treated as the 
date of the institution of the suit notwithstanding the omission to pay 
the court-fee at such date. For a discussion of the subject, see the 
Authors’ Commentary on the Civil Procedure Code, 3rd Edition, O. 33, 
R. 7, Notes 5 and 6 . See also S. 5 Note 29 and Art. 170, Note C. 

The explanation does not provide when an appeal in forma 
pauperis is to be deemed as preferred. But, under o. 41, R, i and O. 44, 
R. 1 , Civil Procedure Code, such appeal must be deemed as preferred 
on the date on which the application for leave to appeal as jmuper is 
filed. As to the date up to which limitation is to be calculated where 

(’90) 12 All 461 (483) : 1890 All W N 149 (FB), Bechi v. Ahsamdlah Khan. 

ISee also (’32) 19 AIR 1932 All 16 (18) : 135 Ind Cas 558 (DB), Shariful Hasan 
V. Lachini Narain.'} 

Note 12 

iT (’39) 26 AIR 1939 Bom 418 (419) : 184 Ind Cas 804, Keshavlal v. Bai Dahi. 
f’36) 23 AIR 1936 Mad 853 (854) : 164 Ind Cas 1006, Jogarao v. Chinnayya. 
{1864) 1864 Suth W R 53 (53) : 1 Ind Jur (O S) 6G : 1 Hay 378 (FB), GoUicknath 
Butt V. Seetarain Qoxver. (Case under Act of 1859 which did not contain any 
provision corresponding to the Explanation.) 

(’67) 4 Bom H C R A C 39 (40), Dhavle v. Samvat. (Do.) 

{See rtlso (’73) 1873 Bom P J 1, BaUcanirao v. Chabildas. (D.ate of presentation 
and not of resgistration of petition after it is permitted, is commencement of suit.) 
(’40) 27 AIR 1940 Oudh 441 (442) : 190 Ind Cas 103 (DB). Raisuddin v. Basli 
Sugar Mills Ltd. (For the purposes of S. 10, C. P. C., the plaint in a suit in 
forma 2 yauperis should be deem^to have been filed on the date when the appli¬ 
cation for leave to sue as pauper was, presented and not on the date when the 
application was allowed and the suit registered.)] 

2. (’31) 18 AIR 1931 Bom 47 (49) : 128 Ind Cas 625, R. M. Vorav. Japan Cotton 
T^'ading Co. Ltd. 

3. (’39) 26 AIR 1939 Cal 394 (398) : ILR (1939) 2Cal 63; 184 Ind Cas 345, Biswfl 
Nath V. Khejerali Molla. 

(’01) 28 Cal 427 (432) (DB), JanahdUary Sukul v. Janki Koer. 
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leave to appeal as pauper is refused and full court-fee is paid there- 
after or where full co\\rt-fee is paid pending the application for leave, 
see the Axxthors’ Commentary on the Civil Procedure Code, 3rd Edn., 
o. 44, R. 1, Note 7. 

As to the power of the Court to consider whether the suit is barred 
by limitation while deciding whether a person should be allowed to 
sue as a pauper, see the Authors* Commentary on the Civil Procedure 
Code, 3rd Edition, 0.33, R.5, Note 5. 


13. Company in liquidation—Proceedings by or against. 
— Proceedings for the winding up of a company do not stop the 
running of limitation under the Limitation Act both with reference to 
suits and other proceedings against as well as those on behalf of the 
company.' Hence, with regard to such proceedings, limitation must 
be calculated up to the very date of their institution. But in the case 
of a suit against a company which is being wound up by the Court, 
the date of the institution is, for purposes of limitation, advanced to 
an earlier date, viz., the date on which the claim was first sent in to 
the official liquidator^ [vide explanation to the section). 

An application by the official liquidator under s. ISG of the Com¬ 
panies Act, 1913, for the recovery of money due from a contributory 
is neither a suit nor an application which is governed by this Act and 
hence is not directly subject to any period of limitation. But, as the 
expression “money due” in the above section means money which is 
due and recoverable by suit, such an application will not be main¬ 
tainable after the expiry of limitation for a suit for the money.^ 

The liability of a contributory to pay money due on shares in 
a comi>any in liquidation is a statutory liability under section 15G, 
Companies Act, 1913, and is enforceable even after a suit for such 
money may be barred by limitation.^ 

A claim against a company in liquidation which is not made by 
the presentation of a plaint is not a suit and is not directly subject 
to any period of limitation.® Such claim, however, would be allowed 
if a suit for its enforcement would have been within time at the date 
of the winding up order and would fail if such suit would have been 

time-barred at such date.® 


Note 13 

1 . (’33) 20 AIR 1933 P C 63 (66) : 142 Ind Gas 7 : 54 All 1067 : 60 Incl App 13 
(PC), Hansraj Ouyta v. Dchra Dun Mussoorie Electric Tramway Co. Ltd. 

2. (’33) 20 AIR 1933 P C 63 (64) : 142 Ind Gas 7 : 54 All 1067 : 60 Ind App 13 
(PC), Hansraj Oupla v. Dehra Dun Mussoorie Electric Tramtvay Co. Did. 

3. (’83) 20 AIR 1933 P C 63 (64, 66); 142 Ind Gas 7: 54 All 1067 : 60 Ind App 13 
(PC), Hansraj Oupta v. Dehra Dun Mussoorie Electric 

(’24) 11 AIR 1924 Lah 63 (64) : 74 Ind Gas 600 : 4 Lah 109 (DB), Sri Naram v. 
Liquidator, Union Bank of India. (The words “ at any time ” in S. 136, Com¬ 
panies Act, mean in course of liquidation proceedings.) 

4^^(q6) 3 AIR 1910 All 317 (318) : 36 Ind Gas 159 : 38 All 347 (DB), Jagannath 
Prasad v. U. P. Flour and Oil MilU Co. Ltd. See also Note 26. 

5 (’88) 20 AIR 1933 PC 63(64): 142 Ind Gas 7; 64 All 1067: 60 Ind App 13 (PC), 
Hansrai Guvta V. Dehra Dun Mussoorie EUctric Tramway Co. Ltd. 

67 ^27) 14 AJR 1927 All 161 (162) : 49 All 620 : 101 Ind Cos 224 (FB). Upper 
India Rice MilU Ltd. v. Jaunpitr Sugar Factory Ltd. 


Section 3 
Notes 12-13 


2.Lim.l4. 
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Notes 13-14 


The order of a Court under the Companies Act, 1013, is enforceable 
as a decree {vide section 109 of that Act) and hence, an application for 
the execution of such an order is governed by this Act7 

Sue also Note 20. 

14. Limitation bars remedy but does not destroy right, 
— Tliis section only bars the remedy but does not destroy the right 
to which the remedy relates. Such right continues to exist notwith¬ 
standing that the remedy is barred by limitation. But there are 
certain special cases in which, on the remedy becoming barred by 
limitation, the right itself is destroyed. Thus, under section 28 of the 
Act, on a suit for possession of certain property becoming barred by 
limitation, the right to the property itself is destroyed. Plxcept in 
such special cases, which are specifically provided for, the fact that a 
remedy is barred by limitation does not by itself put an end to the 
right to which the remedy relates.' But although the existence of the 
right is not afTocted by the remedy becoming barred by limitation^ 
the fact tliat the remedy is so barred may prevent the right from, 
being available in some other w'ay also. In what other ways the right 
can he availed of and whether its availability in a particular manner 
is prevented by the suit or other proceeding being barred by limitation 
depend on other branches of law. The following are some of the 
points bearing on the subject : 

(l) Although a suit to enforce a right may be barred by limitation, a 
defence based on such a right is not barred. (See Note 15.) 


7. (’26) 13 AIR 1926 Oaclh 289 (290) : 1 Luck 153 : 93 Incl Cas 631 (DB), Peoj)les 
Industrial Bank Ltd., Allahabad v. Mahesh Charan Sinha. 

Note 14 

1. (’41) 28 AIR 1941 All 278 (279) : 1941 OWN 548 (549), Thakur Prasad v. 
Official Litiuidator Benares Bank, Ltd. (The right remains, but the remedy is 
(lestroved ) 

(’39) 26 AIR 1939 Bom 494 (496): I L R (1939) Bom 685: 185 Incl Ctis 366, Surat 

Borounh Municipality Sar if a Karunnissa. 

(’39) 26 AIK 1939 Cal 163 (166): I L R (1938) 2 Cal 328: 182 Iml Cas 389 (DB),. 
Nakul Chandra v. Kalipada Ghosal. 

(’39) 26 AIR 1939 Pat 138 (139)* Cas 983 (DB), Mt. Baskuar 

(’ 31^8 AmTgT/Alf G35 (649): 136 Ind Cas 145: 54 All 299 (FB), Ram Karan 
Singh v. Ram Das Singh. 

(’32) 19 AIR 1932 All 543 (544) : 54 All 525 : 138 Ind Cas 396 (DB), Bhajja v. 

lilidvi^HCid S^xd Khdix* 

(’32) 19 AIR 1932 All 199^.(206): 53 All 963 : 137 Ind Cas 243 (DB), Abdul Rafig 

(’ 3 ofl 7 Aui 1930 All 858 (860): 52 All 979: 132 Ind Cas 21 (DB), Mahomed Raza 
Ahmed v. Zahoor Ahmed. 

(’35) 22 AIR 1935 Bom 326 (328, 329) : 59 Bom 502 : 159 Ind Cas 213, Qopal 
Bhaurao v. Jagannath Vasudeorao. (Section 3 refers only to the remedy ot 
plaintiff and not to his rights.) 

(’21) 8 AIR 1921 Lah 351 (352): 57ulud Cas 348(DB), Akbar Hussain v. Ragnan- 

dan Das. , . ^ , 

(’80) 5 Cal 897 (899): 6 Cal L R 489 : 3 Shorn L R 154 (DB), Nursing Doyal v. 

Hurryhur Salta. 

(’31) 18 AIR 1931 Lab 668 (670) : 132 Ind Cas 661 (DB), Dalip Singh v. Gurd- 
icara Parbandhak Committee, AniH/sar. 

(’77) 1 Mad 267 (276): 1 Ind .lur 367: 1 Mad L E 343 (DB), Administrator-Gene-- 
ral of Madras v, F. N. Hawkms. 
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(Q) Where after the expiry of limitation for a suit for the recovery 
of a debt the debtor pays the debt to the creditor, he cannot 
claim back the amount/** 

(3) Where A, who owes several debts to B, pays a sum of money to 
him, the latter can adjust the payment towards any of these 
debts, although a suit for the recovery of such debt may be 
barred by limitation.® 

(l) Under S. 25 (3) of the Contract Act, 1872, an agreement in writing 
undertaking to pay a time-barred debt is valid and binding.^ 

(o) A time-barred debt is a valid consideration for a transfer of 
property.® As to whether a transfer by the manager of a Hindu 
joint family, the guardian of a minor, etc., in consideration of a 
time-barred debt is valid, see the undermentioned cases.® 

(C) As to whether the i)ious obligation of a Hindu son to pay off the 
debts of his father extends to time-barred debts, see the under¬ 
mentioned cases.^ 


2. (’24) 11 AIR 1924 All 543 (545) : 78 I. C. 911: 46 All 384 (DB), GawriS/ianfrar 
V. Sheo Nandan Misra. 

(’40) 27 AIR 1940 Lah 166 (169) : 188 Incl Cas 833, Punjab National Bank Ltd. 
V. Official lieceiver, Karnal. 

(’39) 26 AIR 1939 Bom 494 (496) : ILR (1939) Bom 685 ; 185 Iml Cus 366, Surat 
Borough Municipality v. Sarifa Karunnissa. 

(’32) 19 AIR 1932 All 543 (544) : 54 All 525 : 138 Incl Cas 396 (D B), Bhajja v. 
Mahomed Said Khan. (Such debt may furnish sufticient consideration if the 
amount is paid.) 

See also Preamble, Note 16. 

3. (’40) 27 AIR 1940 Lah 166 (169) : 188 Ind Cas 833, Punjab National Bank 
Ltd. V. Official lieceiver, Karnal. 

(’23) 10 AIK 1923 Bom 82 (84) : 76 I.C. 115: 47 Bom 128 (DB), Satappa Jakappa 
V. Annappa Basappa. • 

(’30) 17 AIR 1930 Mad 594 (595) : 124 Ind Cas 51, Krishnaswami Iyer v. Natesa. 

4 (’29) 16 AIR 1929 All 586 (586) : 51 All 983 ; 119 Ind Cas 109 (DB), Asa Bain 
V. Karam Singh. (But a Hindu son is liable on a bond for his father’s time- 
barred debt only to the extent of joint family property.) 

(’22) 9 AIR 1922 All 402 (402, 403) : 68 Ind Cas 235 : 44 All 628 (D B), Bam 
Kisheii Bai v. Chhedi Bai. 

(’23) 10 AIR 1923 Lah 481 (483) : 73 I. C. 652 (D B), David Sutherland v. Bose 
Grim Shaw. (23 Mad 94 followed.) 

$. (’25) 12 AIR 1925 Oudh 267 (268) : 78 Ind Cas 106, Ml. Zuhra Bibi v. Ganesh 


(’29n^^^AlB 1929 All 657 (657) : 122 Iiid Cas 600 (DB), Nathu Singh v. Girwar- 

aingh. (A I R 1924 All 551 followed.) ^ ov • 77 

(•24) 11 AIR 1924 All 551 (554) : 46 All 775 : 80 Ind Cas 684 (F B), Oajadhar v. 

Jagannaih. (83 Mad 308 followed.) 

6 . (’24) 11 AIR 1924 All 551 (554) : 80 Ind Cas 684 : 46 All 775 {FB), Oaj^har 
V. Jagannaih. (Hindu law—Joint family—Alienation by father for debt barred 

at the date of alienation binds sons.) , 01 7 

(’26) 13 AIR 1920 Oudh 266 (267) : 91 Ind Cos 189, Bharath Singh v. bheodat 
Sharma. (Hindu law —Alienation by father—Though personal remedy against 
him is barred, debt can be regarded as antecedent debt.) 

(’27) 14 AIR 1927 Oudh 52 (62) : 99 Ind Cas 215 (DB), Dramhadin v. Bam 
Lakhan. (Mother as guardian of the minor son is not competent in law to revive 
time-barred debt duo from the deceased father.) 

(’26) 12 AIR 1925 Nag 2 (6) : 79 Ind Cos 1002 : 20 Nag L R 106 (DB), Chitnavis 
V. Nathu, 8ao. (Do.) 

7. (’26) 18 AIR 19526 Pat 427 (430) : 95 Ind Cos 991 :5 Pat 746(DB), 

Jha V. Surja Narain Jha. (Does not extend.) 


Section 3 
Note 14 
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(7) In a suit foi* account:?, a clocrcc may be passed in favour of the 
defendant for the balance found due to him although a suit by 
him for sucli balance would have been barred by limitation.'^ 

Is) fn a '^uit for the administration of the estate of a deceased person, 
a debt d\ie by an heir to the deceased may be deducted from the 
sliare payable to the heir although a suit for the recovery of sucli 
debt may be barred by limitation.^ 

fo) T'ndor o. 34,1?. 0, Civil Procedure Code, an application for a personal 
decree against the mortgagor can be made if the sale proceeds of 
tlie mortgaged property are not sufficient for discharging the 
mortgage debt. Put such application will lie only if the personal 
vcniodv has not become barred bv limitation at the date of the 
institution of the suit on the mortgage.'*^ 

(10) In a suit for the redemption of a mortgage, under which the 

mortgagee has been in possession of the mortgaged property, the 
moi-tgagee is hound to account for the rents and profits of the 
lu'oj-jerty although if a separate suit were to be brought for such 
rents and profits, it would have been barred by limitation.“ 

(11) The fact that a suit for the enforcement of the personal liability 

of a mortgagor for the mortgage debt is barred by limitation 
does not preclude a suit for the enforcement of the viortgage, 
(see Note 4.) 

( 12 ) An attorney's lien for costs against his client can he availed of 

although a suit for the recovery of such costs may bo time-barred.^^ 

(’27) 14 AIR 1927 Oudh 52 (52, 53) : 99 Ind Gas 215 (DB). Bramhadin v. Bam 
Lalhan. (Do.) ^ 

8. (’16) 3 AIR 1916 Mad 720 (726) : 39 Mad 365 : 28 Ind Gas 221 (DB), Chidnm- 
h(ira Mudaliar v. Krislma^u'amy PiUai. (Suit against trustee for accounts— 
Glaiin of trustee against trust for moneys spent by him may also be considered 
and a decree may be passed in bis favour for such sums altliough his right to sue 
in respect of those items is barred by limitation.) 

See also Authors’ Commentary on Civil Procedure Code, 3rd Edition, 0.20,R. 19, 
Note 3. 

9. (’81) 7 Cal 644 (647), Lolcanath MxdHcli v. OdoycUurn Mtillick. (6 Cal 340, 
followed.) 

(12) 14 Ind Cas 508 (509, 510) : 6 Low Bur Bui 34, Momein Bee Bee v. Ariff 
Ebrahim. (Suit for administration of a Muhammadan estate.) 

10. See Authors’ Commentary on Civil Procedure Code, 3rd Edition, Order 34, 
Rule 6, Notes 12 and 17. 

11. (’25) 12 AIR 1925 Mad 825 (829) : 90 Ind Cas 138, Karas'xmha Bao v. Ivi- 
luani Seshayn. (No question of limitation can arise so long as relation of mort¬ 
gagor and mortgagee continues.) 

[5er filso (’85) 8 Mad 381 (383) (DB), Kaana Pisharodi v. Kombiachan. (Suit to 
recover property dennsed on Ayimojji to defendant—Plaintift jcnvii is entitled to 
deduct arrears of rent from the amount of kanom amount including rent for the 
years in respect of rent for which a suit would have been barred by limitation. 
It is no doubt true that, where a set-ofi is pleaded, only so much of it can be 
allow’ed as falls within the perio<l of limitation, if the set-ofT consists of a debt 
resulting from an independent transaction—But the claim that a deduction 
should be made from the kanom amount on account of rent is not properly des¬ 
cribed as a set-off.)] 

12. (’21) 8 AIR 1921 Cal G7 (68) : 66 Ind Cas 209 : 48 Cal 817, Narendra Lai v. 
Tarubala Dasi. 

[See also (’23) 10 AIR 1923 Bang 84 (86) : 11 Low Bur Rul 326 : 77 Ind Cas 920 
(DB), Leiboak Syndicate v. Finlay Flemijig d Co. (Agent is entitled to a lien 
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(13) See also the undermentioned cases. Section 3 
See also Note 10 to the Preamble and Note 1 to S. 28. Notes 14-15 

15. Limitation does not bar defence. — As seen in Note 14 
above, limitation only bars the remedy but generally does not destroy 
the right. Hence, although a fiuit to enforce a right may be barred 
by limitation, such right may be set up in defence} 


or retainer upon moneys of his principal which are in bis hands for all expenses 
properly incurred. There is no time limit for the exercise of lien.)] 

See also Article 84 Note 6. 


13. (’39) 26 AIR 1939 Bom 494 (496) : I L R (1939) Bom 685 : 185 Ind Gas 366, 
Surat Borough Mtinicipalityv. Sarifa Kariinnissa. (Bombay Municipal Boroughs 

Act_Powers of Municipality acting under Ss. 104 and 105 are not governed by 

Limitation Act — Municipality can recover amount by issuing distress warrants 
under S. 105 even if civil suit under S. 203 to recover it is time-barred.) 

(’10) 32 All 51 (54) : 4 Ind Gas 708 (DB), Lalta Pershad v. Babu Pershad. (Suit 
for dissolution of partnership — Receiver appointed to discharge the debts and 

liabilities of the firm_The mere fact that a claim, which was within time when 

made, is not adjudicated upon by the Gourt until after the expiration of more 
than three years, does not render the claim a bad claim against the partnership 

(’18) 5 AIR 1918 Mad 258 (261, 262) : 44 Ind Gas 428 (DB), Vellaijappa Moothan 
V. Krishna Moothan. (Suit for partition — Plaintiff claiming sum in addition to 
his proper share on account of certain matters in respect of which a separate suit 
' would have been barred by limitation — Held that the claim for the adclitioiial 
sum cannot be decreed—Set-off can be claimed only by a defendant.) 

(’29) 16 AIR 1929 Sind 230 (232, 233) : 118 Ind Gas 741, Munshi Lai v. Bisheu 
Lai. (Suit for partnership accounts—Accounts of other partnerships may be gone 
into, if necessary, notwithstanding that a suit for such accounts may be time- 
barred.) 

Note 15 


1 (’39) 26 AIR 1939 Gal 163 (165): I L R(1938) 2 Gal 328:182 Ind Gas 389 (DB), 
Nakul Chandra v. Kalipada Ohosal. (There is no bar of limitation to defence 
under S. 63A, T. P. Act—Bight of defence is not lost even if there is no present 

right to enforce contract.) « ,, 

(’39) 25 AIR 1938 Lah 286 (288): 182 I. C. 610 (DB), Nizam Din v. Bam Sukh Das. 
(’16) 3 AIR 1916 P G 172 (179) : 34 Ind Gas 37 (P C), Sri Kishen Lai v. Mt. 

Kaahmiro. (No bar of time to a plea of fraud set up by way of defence.) 

(’29) 16 AIR 1929 All 77 (78) : 113 Ind Gas 750, Bengali Lai v. Panna Lai. 

(’36 22 AIR 1935 Bom 326 (328,329): 59 Bom 502 :159 I. G. 213, Copal Bhatirao 
V Jariannath Vaaiideorao. (Section 3 does not refer at all to a def^idant.) 

(’26) 13 AIR 1926 Bom 33 (34): 91 Ind Gas 426 (DB), Dodbasappa Dharmappa v. 
^ PreuBianappa Venkappa. (Judgment-debtor allowing confirmation of sale can set 
nn defence of fraud in suit by auction purchaser for possession.) 

(’17) 4 AIR 1917 Gal 614 (515): 35 I. G. 610 (DB). Deodham Panday v. Dayanad 

Pandey. (Suit for possession on basis of document—Defendant can impugn 
document though his right to get the document set aside by suit is barred.) 

(’17) 4 AIR 1917 Mad 190 (191) : 34 Ind Gas 488 (DB), Thirniaikata Chartat v. 

(’16)^*BAII^ lOie^Mad 360 (367) : 38 Mad 321 : 19 Ind Cos 596 (DB), liajah of 

Bamnad V. Arunachellam Chettiar. ^ , • r> Tf^,.Tnn7 

(’07) 80 Mad 169 (178) : 17 Mad L J 19 (FB). Lakshmx Dossi. Boop Baul. 

(’06) 80 Bom 895 (408) : 8 Bom L R 296 (DB), 3/ina(aZ Shadiram v. Khai^ljt. 
(’04) 28 Bom 689 (642) : 6 Bom L R 692 (DB), Itajignath Sakharam y. Oovind 

(*90)*^14*Bom 222 (225, 226, 227) (DB), Hargovindas Lakhmulas v. Bajxbhat 

(’Osf SrCal 1107 (1126) : 2 Cal L Jour 107 (DB), Narendra Lai Khan v. Jogi 

(’WT 2 Oa^^w'^r^6M262) (DB), Mohendra Nath Mukerjee v. Jogendra Nath 
Ohowdhunj (Court should under 8. 92. Evidence Act, allow oral eyiden^ hy 
detect to prove mutual mistake though separate suit to rectify it is barred 

by time.) 
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lUustrations. 

1. '\Vlierc a tiAn>action is voidable at the instance of A, he may defend, on 
this ground, a suit to enforce the transaction although the period of limitation for 
a suit to set aside the transaction may have expired.2 

2. Although the i)eriod of limitation for a suit to set aside a decree obtained 
hv fraud may have expired, the fraudulent character of the decree may be set up 
in defence when the decree is sought to be enforced.3 


('7c5) 2 Cal L R 5 (6)(DB), Kfiraiii ChuJieybulttfv. PooUn Behary Lnl Singh. 
('2o) 12 AIR 1925 Lah 32 (34) : 84 Ind Cas 1G8 : 5 Lah 375 (DB), ML Bholi Bai 
v, Dauarha Das. (In suit for partition defendant can claim to be reimbursed 
for expenses incurred by him from his private property though suit on it would 
be barred.) 

(’Ifi) 3 AIK lOlG Lah 229 (229) : 1916 Pun Re No 1 : 32 Ind Cas 485 (DB), GohaU 
chand V. Niadar Mol. (Plaintiff purchasing house sold by Receiver—Defendant's 
suit for cancellation of sale time-barred — He can still impeach the sale in plain¬ 
tiff’s suit for possession.) 

(’07) 1907 Pun L R No 26 p. 51 (.52) : 1907 Pun W R No. 3, BqMeo v. Onjwa. 
(Plaintiff claiming land as adopted son—Defendant cannot be prevented from 
pleading invalidity of adoption by reason of lapse of time.) 

(’04) 17 Mad 255 (256) (DR), Orr v. SitneJra Pandia. (Plaintiff suing for posses¬ 
sion us lessee—Defendant can plead that lease was obtained by fraud though suit 
for cancellation of lease on that ground is time-barred.) 

(’19) 6 AIR 1919 Oudh 370 (373): 51 Ind Cas 549 : 20 Oudh Cas 32, Gaya Prasad 
v. Our Dayal. 

(’19) 6 AIR 1919 Oudh 379 (381) ; 49 Ind Cas 115 (DB), Mcharban Singh v. 
Baghunath Singh. 

[See also (’38) 25 AIR 1938 AH 497 (502); 177 Ind Cas 824 (DB), Bejii Prasad v. 
Oin Prakash. (Decree-holder applying to enforcedecrce—Objection by defendant 
that decree i.s nullity owing to plaintiff’s failure to comply with terms of decree 
can be raised at any time.)] 

[But see (’39) 26 AIR 1939 Mad 678 (680) : 189 Ind Cas 200, Krishna Aiyar v. 
Subha Rcddiar. (It is not the law that limitation can never affect a plea urged 
in defence.) 

(’88) 12 Bom 501 (504), Jugaldasy. Ambashanhar. (Sale by landlord of hind in 
Ijosses-sion of tenant—Fraud in sale—Suit by purchaser against tenant—Plea by 
tenant impeaching sale held could not be allowed as remedy by landlord to set 
aside sale deed was time-barred — The case can be distinguished on the ground 
that the fraud set up was not practised on defendant but his landlord who was 
not party to the suit.) 

(’05)7 Bom L R 772 (787), Mahomed Cassum Dharamsey v. Joseph Ezclciel. 
(12 Bom 501 followed.)] 

2. (’35) 22 AIR 1935 Bom 326 (328) : 59 Bora 502 : 159 Ind Cas 213, Gopal 
Bhaurao v. Jagan7ialh Vasudeorao. 

(’18) 5 AIR 1918 Mad 1332 (1335): 37 Ind Cas 756, Athan Kulti v.Sutarjanam. 
(’04) 28 Bom 639 (642) : 6 Bora L R 592 (DB), Banganath Sakharam v. Gorifit? 

Narasivu. (12 Bom 501 distinguished.) 

(’90) 14 Bom 222 (226), Bargovandas Ldkhmidas v. Bajihhai Jijibhai. 

(’18) 5 AIR 1918 Mad 751 (754):40 Ind Cas 820 (DB), Sethurama Sahib v. Chotta 
Baja Sahib. (AIR 1916 P C 172 relied on.) 

(’07) 30 Mad 444 (445) : 17 Mad L Jour 294 (DB), Venkatachallapathi v. Bohert 
Fischer 

(’07) 30 Mad 248 (250) (DB), Bamanasai’i v. Mnthusamy Naik. 

(’07) 30 Mad 169 (178) ; 17 Mad L Jour 19 : 2 Mad L Tim 4 (FB), Lakshimi Doss 
V. Boop Laid. (12 Bom 501 distinguished.) 

(’97) 20 Mad 305 (311), Krishna Men07i v. Kesavan. (17 Mad 255 relied on.) 

(’28) 15 AIR 1928 Nag 262 (264): 107 Ind Cas 897, Maroti Suryahhan v. Baitcant 
Bao. 

3. (1900) 27 Cal 11 (23) : 3 Cal W N 660 (DB), Bajih Panda v. Lakhan Sendh 
Mahapaira. (Per Banerji J.) 

(’28) 15 AIR 1928 Cal 810 (811) : 110 Ind Cos 571 (DB). Bhola Nath v. MU 
Nagendra Bala. (It is not necessary for him to bring a suit to set it aside.) 

See also Art. 95 Note 18. 
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3. In a suit for the redemption of a mortgage against a mortgagee in iwsses- 
-sion, the latter can claim the mortgage money from the plaintiff although a suit 
for such money would have been barred by limitation.^ 

4. Where a puisne mortgagee sues to enforce his mortgage, the prior mort¬ 
gagee or a person who is subrogated to his rights may set up the prior mortgage as 
a shield although a suit for enforcing such mortgage may be barred by limitation.^ 

6. Where a mortgagor expressly covenants with the mortgagee that he will 
not be entitled to redeem the mortgage unless he pays not only the amount due 
under the mortgage but also other debts owed by him which are charged on the 
«ame property, the mortgagee can defend a suit for the redemption of the mort¬ 
gage by claiming also such (other) debts although a suit for the enforcement of 
their payment may be time-barred.O 

6. Where in a sale deed the property intended to be sold is by a mistake 
wrongly described, but the vendee gets into possession of the right property and 
the vendor subsequently sues to eject him from such property on the ground of the 
property not having been sold to him according to the sale deed, the vendee can 
show that the property really intended to be conveyed was the one of which he 
was in possession and that by a mistake it was wrongly described in the sale deed, 
although a suit by him for the rectification of the deed may be time-barred.? 


4 . (’23) 10 AIR 1923 Rom 199 (200):47 Bom 652:72 Ind Cas 404 (DB), 

V. ViOnt, , , . . 

<’18) 5 AIR 1918 Mad 657 (658, 659) : 40 Ind Cas 358, Nathnmnni Pillax v. 

Venqaviinal. , , 

(’21)8 AIR 1921 Lah 351 (352) : 57 Ind Cas 348 (DR), Ahhar Hussain v. 
Bagnandan. (Limitation is not applicable to fix the period for which interest on 
the mortgage debt is payable by a mortgagor to a mortgagee.) , , 

t’22) 9 AIR 1922 Lah 254 (256) : 3 Lah 200 : 66 Ind Cas 771 (FB), Motan Mai 

V. Mohammad Bahsh. (Do.) _ ^ i 

[But see (’27) 14 AIR 1927 Mad 631 (634, 635) : 102 Ind Cas 316 : 50 Mad 626 
(DB), Kotap^a v. Baghavayya. (The decision simply lays down that the sub- 
I'ogee is bound by the same period of limitation as the mortgagee whom he has 
paid off. It overlooks the fact that in the particular case, the subrogee does not 
seek to enforce the mortgage to which he is subrogated, by means of a suit but 
only raises it by way of defence to the mortgagor’s suit for redemption and m 

such a case, the defence cannot be barred by limitation^] 

5, (’38) 25 A I B 1938 Lah 286 (288) : 182 Ind Cas 510 (DR), Nizavi Dm v. Bam 

<’ 22)^9 AUt 1922 Mad 249 (254) : 70 Ind Cas 212 (DB), VenUataramana Beddi 

(’29f^^^IR 1929 biad 465 (467) : 116 Ind Cos 841 (DB), Karvppan Chetliar v. 
Venkalaperumal. (AIR 1922 Mad 249 followed.) 

(’33) 20 AIR 1933 Oudli 9 (13) : 138 Ind Cas 206 : 7 Luck 65o (DB), Kanhaxya 

18 AlllVoSl^Oudh 157 (159) : 132 Ind Cas 767 (DB), Mathura Prasad v. 

murJeeFSof^e'AIR 1039 Mad 678 (681) : 189 Ind Cas ^00 Krishna Aiyar v. 
^^ulhTBcldlar. (Right of subrogation cannot be set up as de once when mort¬ 
gage discharged is time-barred—Following AIR 1927 Mad 631.)J 

Ir(^28) 16 *'aIR ?928 lu 99 (101) ; 108 Ind Cas 149 (DB), Bam Kishorc Ahxr v. 

Bam Nandan Bam. (AIR 1916 All 480 not followec .) Muhammad v 

(’26) 13 AIR 1926 Lah 633 (634) : 96 Ind Cas 844 (DB), Sultan Muhammau v. 

(’2lf8^IR*1921^Lah 170 (171) : 65 I. C. 642 (DB), Luck^92 

(■26) 13 AIR 1926 Oudh 229 (229): 92 Ind Cas 675: 29 Oudh Ca.s 118. 1 Luck 92 

(4^ri5^AIR^m8’o^dh*27M^^ 459: 112 Ind Cas 481 (DB), Bam Batan 

[Bur8e^|’17)^^AI^1917 All 406 (405): 40 Ind Cas 404 (DB), Achhaxbar Singh 

(■\5f2^-i5?f ""si (^^O^ot^Vlfanil 634 : 30 I C. 777 (DB) MtKe^r 
X«n«^r V. Kashi Bam. (Because in effect this would mean tliat defendant is 

aaklna Court to enforce a barred claim.)] , 

7, (’27) 14 AIR 1927 All 365 (366) : 100 I. C. 668, KesJto Sxngh v. Boopan Sxngh. 


Section 3 
Note 15 
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Notes 15 


r 


3 7- Where a tenant is of any portion of his holding bj his 

'16 landlord, he can set up sne-h disiK>ssession in defence to a suit for rent by the 
landlord althon^^h a suit by the tenant for recovery of possession may be barre<I 
by limitation.^ 

S. Whore a person enters into x>ossession of property under a contract of sale, 
he can set up his rights under the contract in defence to a suit for i)O.S5ession 
against him although a suit for the specific performance of the contract may be 
barred by limitation.'* 

But wliere the expiry of limitation (lestroy:> the right itself [vide 
section of the Act), such right can neither be sued upon nor set up 
in defence to a .suit.^^' 

16. Duty of Court to raise and decide question of limi¬ 
tation. — A.S soon in Note 2 above, it depends on the law of procedure 
whether a Court is bound to decide or whether it is competent to decide 
if the suit or other proceeding before it has been instituted after the 
period of limitation. The following are some of the rules bearing on 
tlio snl'ject : 

1 . Where on ilie facts proved or admitted before the Court the suit or 

otlier proceeding does not appear to be barred by limitation, the 
Court is not bound to raise the question of limitation suo moiu} 

2. Where the question of limitation is purely one of law capable of 

determination on the facts admitted or prCved before the Court, 
the Court is bound to raise the question stio motu and decide it.^ 

3. W^here the defendant raises the question in his written statement, 

tl)e Court is bound to go into it.^ 

[See also ('06) 30 Bom 395 (404) : 8 Bom L H 296 (DB), ^indlal Shadiram v. 
Kharsetji. (Defenchint who lias sued for cancellation of a bond on ground of fraud 
and has failed on ground of limitation can set up in defence the same plea.)] 

8 . (’26) 13 AIR 1926 Pat 513 (514) ; 96 Ind Cos 585, Jagat Naraiii Singh v. 
Tulsi Chamar. 

9. (29) 16 AIR 1929 Rang 251 (252) : 7 Rang 288 : 119 Ind Cas 744 (DB), Mg. 
Po Ki/ire V. Mg. Po Tin. (Principle in AIR 1924 Rang 214 (FB) applied.) 

10. (’21) 8 AIR 1921 Bom 257 (258) : 59 Ind Cas 118 : 45 Bora 45, Mahadev 
Narain v. Sadashiv Keshav. (30 Mad 444 followed.) 

Note 16 

1. See (’14) 1 AIR 1914 Cal 155 (157) : 23 Ind Cas 360 (DB), Kali Das Bhanja 
V. Giri Bala Dasi. (Court not bound to dismiss suit as barred if not pleaded 
and not apparent.) 

2. (’40) 27 AIR 1940 Rang 207 (210) : 1940 Rang L R 273 : 193 Ind Cas 61 (DB), 
Official Trustee v. M7’S. JRaeburn. 

(’18) 5 AIR 1918 Low Bur 140 (142) : 9 Low Bur Eul 71 : 39 Ind Cas 154, 
Kaliyaparama Padiyachi \. C. U. A. P. Chelty. 

(’25) 12 AIR 1925 Oudh 182 (183):80 I.C. 582, Ram ChJior Bakhsh v.Ram Surat. 
(Question of adverse possession being one of limitation Court is bound to raise it.) 
(’05) 9 Cal W N 56 (58), Nadhu Mandal v. Kartic Matidal. 

(’01) 28 Cal 86 (89):5 CalWN 160 (DB), Deo Narain Chowdhury v. C. R. H. Webb. 
(’94) 16 All 390 (393) : 1894 All W N 131 (DB), Rama Rai v. Dayal Smgh. 
(Execution application.) 

(’19) 6 AIR 1919 Mad 698 (699):47 I.C. 589 (DB), Nagappn v. Lingappa. 

(’30) 17 AIR 1930 All 815(816) : 128 Ind Cas 753, Nathu Ram v. Ganga Bux. 
(Review application.) 

(T2) 17 Ind Cas 638 (639) : 8 Nag L R 174. Ganeshdas v. Mt. Nimbi. 

3. (’67) 7 Suth W R 212 (213) (DB), Boolee Singh v. Hurobuns Narain Singh. 
(’22) 9 AIR 1922 Cal 544 (545) (DB), Janendra Mohan Dutt v. Umesh Chandra. 

Ouha. (Per Walmsley, J.) 
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4. Where the question of limitation raises issues of fact not arising from 

the plaint, the defendant is bound \mder 0 . 8 , R. 2, Civil Procedure 
Code, to raise such question in his written statement. If he fails to 
do so, thereafter it is within the discretion of the Court to allow 
the question to be raised or not.^ 

5. It is open to a defendant to plead a substantive right or in the 

alternative that the plaintiff’s suit is barred by limitation.® 

6. Where a decree is transferred for execution by one Court to another 

Court, the question arises as to which of the two Courts is competent 
to decide whether application for execution is barred by limitation. 
For a discussion of the subject, the reader is referred to the Authors' 
Commentary on the Civil Procedure Code, 3rd Edn. s. 42, Note i. 

7. As to the order in which issues must be tried in cases in which an 

issue of limitation is raised, see the undermentioned cases.® 

See also Notes 17 to 20 below. 


{See (’ll) 13 Ind Cas 792 (794) : 1911 Pun Re No. 84 (DB), Shah Muhammad v. 
Piara Mai. (In the original Court, if a plea of limitation is taken before the 
issues are fixed, it must be entertained and decided.) 

(’66) 6 Suth W R 79(79)(DB),3/rs. M. Smithy. KishenChtinder Pay Chowdhunj. 
(’66) 3 Bom H C R O C 164 (166) (DB), Pirhhai Rauji v. Nenhai.] 

4 . (’40) 27 AIR 1940 Rang 207 (210, 211) : 1940 Rang L R 273 : 193 IC 61 (DB), 
Official Trustee v. Mrs. Raeburn. 

(’02) 25 Mad 367 (378) ; 29 Ind App 76 : 6 Cal W N 641 : 4 Bom L R 543 : 8 Sar 
258 (PC), Venkatanarasimha v. RhashyaJcarlu. 

See also Authors’ Commentary on Civil Pi'ocedure Code, 3rd Edition, Notes under 


O. 8, R. 2. 

5. (’03) 7 Cal W N 294 (296) (DB), Keamuddi v. Hara Mohan Moundul. (Party 
can plead tenancy and limitation in the alternative.) 

(’74) 21 Suth W R 70 (74) : 12 Beng L R 274, Dino Monee Debia v. Doorya 

Pershad. (Do.) 

6 (’24) 11 AIR 1924 Rang 148 (151) : 77 Ind Cas 385 : 1 Rang 584, Tin Tin Nyo 
V Mauno Ba Saing. (Proper procedure, when a preliminary question of limita¬ 
tion is raised, is to hear that question and decide it as a preliminary point.) 

(’89) 11 All 176 (180) : 1889 All W N 27, Husaini Begam v. Collector, Muzaffar- 

(’eeflO Mot ind App 476 (488) ; 5 Suth W R 63 ; 2 Sar 184 : 1 Suther 631 (PC). 
Tarahant Bannerjee v. Picddomoney Dossec. {It is much to be desired that in 
appealable eases the Courts below should, as far as may be practicable, pronounce 

their opinion on all the important points.) . r.- , /r^ * i ♦ 

( 12) 15 Ind Cas 10 (12) (All), Bhole Singh v. Bhagwant (Defendant can- 

not be put to defence of his title unless plaintiff claims relief within time pres¬ 
cribed for the particular case.) , __ , ; . _ 

(’01) 3 Bom L R 667 (672) (DB), Apaji Bapuji Kargiipi v. Nilakanta Annaji. 

(It is desirable for lower appellate Court to find on all material issues of fact 

rather than to dispose of cose on some point of law.) _ 

(’76) 26 Suth W R 893 (394) (DB), Afoni Roy v. Mt. Rnjbunsee Koer. (Merging of 

issue of limitation in issue of possession is not an error in ‘Q-w.) .///.>•/»,«, 

(’70) 14 Suth W R 267 (268) (DB), Sham Churn Doss y.Ooono Moye Chotulhrain 
^ (Trial of issue of limitation after issue on merits is an irregularity which if 
committed in appellate CJourt is not necessarily disadvantagOTus even todefendant.) 
(»69) 12 Suth W R 286 (286), Mahomed Azim v. Sumeerooddee. (It is discretion¬ 
ary with Court to try plea of limitation with merits though as a general rule such 

•nlea should be tried before plaintiff can go into merits.) « j rr tt- 

(’66) 6 Suth W R 218 (219) (DB), Shibo Durga Chowdhratn v. Sy^ Hos^in Alt 
^Chowdhry. (Court deciding case on limitation ought also 8® into merits^ 
(1RAM 4 Hath W R 61 (61) (DB), Doorgah Ram Surmah Chukerbutty v. liuttun 
(Whether a pleaVl limiUtion should be decided before merits depends on 

the peculiar circumstances of each case.) • t> v 

(186«r4 Suth W R 101 (101) (DB), Oo^l Chunder Chatlerjee v. Raj Koomaree 
Debia. (Court should try issue on limitation first.) 
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17, New plea as to limitation, — The question whether a 
point as to a suit or other proceeding having been instituted after the 
period of limitation can be raised for the first time at a late stage of 
tlio proceedings, for instance, in appeal or second appeal, depends on the 
law of proceihire. (See Note 2 above.) The following are some of the 
rules governing the matter : 

1 . Wliere a plea of limitation depends on a question of fact, the plea 
cannot be raised for the first time in appeal, as a matter of right.' 
l)Ut tlie appellate Court has adi.scretion to allow such a question to be 
raised.- "Where a question cannot be decided without taking fresh evi¬ 
dence, the ap]-»ellate Court will generally refuse to entertain the plea.® 

{1BG4) 18C4 SutU \V R (Gap) Civ 247 (248) (DB). i^Iaharajali Hajendra Kishore 
Singh Bahadur v. Hot/ Goodhur Sahary. (Decision on plea of limitation is 
unnecessary where decision on merits is clearly against plaintiff.) 

(18G4) 1 Sutli \V R oO (.79) (DB), Greesh Chundcr Boy v. Narain Das. (If first 
Court tries issue on limitation and decrees plaintiff's suit, appellate Court should 
try that issu»' before going into merits.) 

Note 17 

1. See the Authors’ Commentary on Civil Procedure Code, 3rd Edition, Order 8, 
Rule 2, Notes 1 and 5. 

(’37) 24 AIR 1937 Nag 1S4 (185) : I L R (1938) Nag 167 : 171 Ind Cas 783, Dular 
Singh wSitaram. (Findingby lower Court as to limitation—No ground of appeal 
ns to finding—Question not allowed to be raised for first time in second appeal.) 
[See also (’40) 27 AIR 1940 Cal 113 (114) : I L R (1939) 2 Cal 358 : 187 Ind Cas 
301 (DB), Snil. Bajroga Khatun v. Province of Bengal. (Case decided with 
reference to S. 184, Bengal Tenancy Act.)] 

2. (’01) 3 Bom L R 682 (683) (DB), Balwantrao Narasinha v. Bamhishna 
Baburao. (Plea allowed as no fresh evidence was necessary for its determination.) 

(’27) 14 AIR 1927 Cal 30 (31) : 97 Ind Cas 635 (DB), Abdul Gafur v. Abdul 
Jabbar. (Case remanded for decision on plea under S. 18, Limitation Act.) 
(1846-51) 4 Moo Ind App 403 (414) : 7 Sutli W R P C 67 : 1 Suther 208 : 1 Sar 
371 (PC), Mt. Imam Bandi v. Hargovind Ghosc. (Plea disallowed on theground 
that not having been raised in lower Court, appellants had no opportunity of 
meeting it by evidence.) 

(’01) 3 Bom L R 420 (421, 422) (DB), Gopal Baghunath Kulkarni v. Krishna. 
(Second appeal—Plea not taken in Court of first instance but in lower appellate 

Court_Case remanded to lower appellate Court for decision on the point.) 

(’93) 1893 Bom P J 394 (DB), Desai Girdharlal v. Desai Saniukrai. (Lower 
appellate Court dismissing suit on point of limitation without giving parties 
opportunity of adducing evidence on the point — Case remanded for taking 
evidence.) 

(’20) 7 AIR 1920 All 172 (173) : 56 lud Cas 513, Dehi Din Bhagwan Din v. 
Sarkar Co. (Plea allowed to be raised in revision—Case remanded for retrial 
as plea depended on evidence.) 

3. {’39) 26 AIR 1939 Rang 42 (44) : 180 Ind Cas 300 (DB), Ramnujia Bcddy v, 
Abdiil Bashid. 

(’37) 24 AIR 1937 Lah 312 (312):174 Ind Cas 837, Bama Nand v. Nand Kishore. 

(’29) 16 AIR 1929 P C 158 (160, 161) : 56 Ind App 192:51 All 367:117 Ind Cas 22 
(P C), SA'inner v. Naunihal Singh. (High Court allowing plea to be argued for 
first time in appeal, although no evidence had been given in lower Court in support 
of it—Decision not approved by Privy Council.) 

(’36) 23 AIR 1936 Cal 382 (385, 386): 166 Ind Cas 900 (DB), Bejoy Kumar Bhatta- 
charjee v. Firm Satish Chandra Nandi. 

(’19) 6 AIR 1919 Cal 1025 (1026) : 46 Ind Cas 787 (D B), Kedar Nath Mondal v. 
Mohesh Chandra Khan. 

(’21) 8 AIR 1921 Cal 661 (671, 672) : 66 Ind Cas 287 (D B), Secretary of State v. 
Ananda Mohan Boy. 

(’24) 11 AIR 1924 Cal 463 (463) : 69 Ind Cas 194, Sadakali Khan v. JanaUnath 
Singha Boy, 
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8 Sind L E 272 : 27 Ind Cas 933 (DB), Bhcnimal 


This -will specially be so in the case of a second appellate Coiii’t* or the 

<’29) 16 AIR 1929 Lab 432 (432); 116 Ind Cas 71, Lajpat Rai v. Sohna, 

(’26) 13 AIR 1926 Lah 511 (512) : 94 Ind Cas 457, Teju v. Balia. 

(1900) 27 Cal 205 (206, 207) : 4 Cal W N 76 (DB), XJmrao Bibi v. Muhamviad 
Bojabi. (QutJere.) 

(’10) 5 Ind Cas 205 (207) : 37 Cal 57 (DB), Baja Banjit Sinha Bahadur v. Kali- 
dasi Debt. 

(’12) 13 Ind Cos 792 (793, 794) : 1911 Pun Re No. 84 (DB), Shah Muhammad v. 
PiramaZ. 

(’14) 1 AIR 1914 Sind 27 (28) 

Techchand v. Duhlanomal. 

(’93-1900) 1893-1900 Low Bur Rul 539 (539), Mauiig Since v. Mating Shtcc Gon. 
\S€e also (’68) 10 Suth W R 59 (60) ; 1 Beng L R A C 17 (DB). Kcdarnath 
Mocker jee v. Mathuranaih Butt. 

(’67) 1867 Pun Re No. 92, Gopal Dass v. Buthcc Bam. 

(1864) 1864 Suth W B (Gap) Act X Rul 6 (7), The Collector of Bajshahye v. 
Hitrsoondery Dcbea. 

(1864) 1864 Suth WR (Gap) Act X Rul 9{9),Brindrt5u»i. Chundcr Sircar Choxcdry 

V. Mr. G. Clarke. . 

(1864) 1 Suth W R Mise 1 (1), Digamburee Dehee v. Mundgopal Bancrjee.\ 

4 (’37) 24 AIR 1937 All 696 (699): 171 Ind Cas 910, Kishun Prasad v. Mt Shtib- 
ratan. (Plea not raised in pleadings — No issue fiained — Plea also not raised 
in grounds of first appeal — Plea not allowed.) 

(’14) 1 AIR 1914 Mad 495 (501) : 15 Ind Cas 576 (582) : 37 Mad 514 (DB), Ayder- 

man Kuttyv. Syed All. . 

(’09) 4 Ind Cas 1167 (1167) (DB) (Mad), Appavu v. Muthusamy Pillax. 

(’37) 24 AIR 1937 Lah 312(312): 174 Ind Cas 837, Bama Naxul v. Nand Kishore. 

(’28) 16 AIR 1928 Nog 329 (331) : 114 Ind Cas 454, Mahepat v. Mukund Bao. 

(’25) 12 AIR 1925 Nag 178 (179) : 78 Ind Cas 960, Bhuwan Lai v. Manhori. 

(’03) 30 Cal 687 (689) (DB), Avibica Dat v. Vyae Bityanand Singh. 

(’20) 7 AIR 1920 Pat 736(737): 52 I. C. 125 (DB), Bhadai Sahu v. Manoxvar AH. 

(’29) 16 A I R 1929 Mad 38 (40) : 111 Ind Cos 152 (DB), Alagarsxvamy Thevan v. 

Bamabadra Naidu Qaru. nr 

(’27) 14 AIR 1927 Mad 455 (456) : 99 Ind Cos 691, Gxindappa v. Narasapim. 

.(’161 3 AIR 1916 Mad 635(535, 636): 28 I. C. 378(DB). Peruma Goundan y. Bnma 
' oJundan (Plea can be allowed only if it rests on pleadings and not on facts.) 

(’29) 16 AIR 1929 Lah 154 (155): 112 Ind Cas 375. Bhagxcan Das v. Fazal Khan. 

C24) 11 AIR 1924 Lah 468 (469): 80 I. C. 321 (DB), irazir Chand v. Nathu Baxn. 

(’20) 7 AIR 1920 Cal 846 (848) : 60 Ind Cas 280 (DB), Bhxishan Chandra Pal v. 

(.22T9’aIB 1^92^^3987399) P^l Ind Cas 185 (DB), KUul Lai UpaM^n 

Jugdish Prasad Singh. 

TbI) 21 ^rR mi'c!l ^52"ind cri72 (DB). v. 

('?0)”nAI^1930 Cal 385 (387) : 57 Cal 114 ; 125 Ind Caa 607 (DB). Ahamadar 

Rahaman Chaudhari v, Javiiniranjnn Barun. , ^ • r. » 

(’21) 8 AIR 1921 Cal 816 (817, 818) : 60 Ind Cns 753 (DB), Bipin Behan Saha v. 

(M7) 4 AIR 1917 Cal 817 (817, 818) : 87 Ind Cos 942 (DB), Priynnath Milter v. 

('26)^18 AIR 1926 Bom 40 (42) : 49 Bom 847 ; 91 Ind Cos 349 (DB), Bachappa 

Chanbasairpa v. Ningappa Kasappa. ^ j r i j 

(’28) AIR 1^ Bom 254 (265): 72 I. C. 326 (DB), Digambar Covtnd v. Lahyadeo 

4 ’^)*u?ind^aa 680 (681) (DB) (Pat). Md. Sayed Khanv. Abdul Gafoor. 

4*171 4 AIR 1917 All 859 (862) : 87 Ind Cos 843 (DB), Bahu Lai v. Jalakxa. 

P841 1884 All W N 827 (828) (DB), Alma Bam v. Sardar Kuar. 

(’68) 10 Bath W R 425 (426) (DB), Bam Dhun Dou v. Raw Battan Dull. 
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Privy Council/' So al:=o, a new point of limitation which involves 
an invo-^tijiation into fresh facts will not be allowed to be raised 
for ilie first time in revision.® 

2. AVlu'rt* rlio i>loa of limitation involves only a question of law which 
can bo decided on the facts proved or admitted before the Court, it 
can bo raised at any stage of the proceedings.' Thus, in such cases, 

(■(;>*) 10 Snth W R 3y9 (389) (DR), Kislo Mohun Knrvioltar w Noyan Tara Dossee. 
(’Gk) 0 Sutli W R 493 (494) (DC), Biinotle Putnaik v. Doyanidhee DuUior Sinyh. 
(*09) 3 Inti C:is 711 (712) : -5 Low Cnr Rul 82, Po Mya v. Ma he, 

(’O--)) 0 Cal W N t>6 (o8), Xndhii ^^nn(ln} v. Kartic Vandal, 

P22) 07 Inti Cas 001 (002) (DC) (Cal), llnri Charan v. Jitendra Nath. 

(’87) 11 Com 114 (119) (DC), Shivnppa v. Dod Nagaya. 

(1804) 1804 Suth \V U (Gap) Civ 212 (212) (DB), Bechoo Misser v. Bamadheen 
Misser. 

(’75) 24 Suth W R 298 (298) (DB), Shaikh Peer Nuzur v. Lall Muhammad. 

(’72) 18 Sntli W R 252 (252) (DR), Bajah Mokoond Narayan Deo v. Pershad 
Mudtiuck. 

('09) 12 Snth W R 215 (217) (DB), Shco OoJam Singh v. Boy Dinkur Dayal. 
(1802t 1 Mail 11 C R 358 (359) (DB), Narasu Beddi v. Krishna Padayachi. 

(’72) 8 Cong L R 78 (79, 80, 83): 15 Suth W R 315 (DB), Borokhasia v. data 
Sirdo r. 

[See ('22) 9 AIR 1922 Mad 57 (59): 45 Mad 415 : 66 Intel Cas 858 (DB), Krishnan 
Pattar v. LaksJiimi.] 

5. (’21) 8 AIR 1921 P C 27 (27) ; 48 Ind App 24 : 59 Ind Cas 782 (PC), MaharaJ 
Bahadur Singh v. .4. H. Forbes. 

(’22) 9 AIR 1022 P C 336 (338, 339) : 67 lud Cas 914 : 49 Iml App 312 : 1 Pat 733 
(PC), Badha Krishna v. Bisheshar Sahay. 

(’16) 3 AIR 1910 P C 5 (7) : 41 Bom 300 : 39 Ind Cas 627 : 44 Ind App 36 (PC), 
Srinirasdas Bavriv. Meherbai. 

(’14) 1 AIR 1014 P C 129 (132) : 42 Cal 72 : 41 Ind App 251: 24 Ind Cas 304 (PC), 
Raghnnath Das v. Sunder Das Khetri. 

(’16) 3 AIR 1916 P C 182 (185): 4iCal 759 : 44 Ind App 65 : 39 Ind Cas 456 (PC), 
Tricomdas Kooverjea Bhoja v. 6'opi Nath Jiu Thakitr. 

(’28) 15 AIR 1928 P C 47 (48) : 108 Ind Cas 14 (PC), Khushaldas Gokaldas v. 
Chimanlal Kalidas. 

6. (’25) 12 AIR 1925 Mad 986 ( 988 ): 851. C. 982, C/duHajn?>mf v. Pappathiammal. 
(’15) 2 AIR 1915 Mad 683 (689) : 27 I. C. 116, Natesa Moopan v. Ramachandra. 
(’27) 14 AIR 1927 Lah 555 (555) : 103 Ind Cas 68, Abdul Kadir v. Nur Din. 

7. (’16) 3 AIR 1916 Pat 331 (332, 333) : 35 Ind Cas 337, Mt. Gunjra Koer v. Mt. 
Lakhar Koer. (Facts upon which objection was based, pateuton faceofthe record.) 

( 06) 33 Cal 257 (259) : 1 Cal L Jour 408 : 9 Cal W N 636 (DB), Harihar Ojha v. 
Dasarathi Jl/tsm. 

(’05) 32 Cal 129 (133, 134) : Blind App 203: 6 Bom L R 765 :1 All L Jour 685:8Cal 
W N 809 : 8 Sar 698 (PC), Jagadindra Nath Boy v. Hemanatha Kumari Debi. 
(’33) 20 AIR 1933 Nag 130 (133) : 144 Ind Cas 948 ; 29 Nag L R 272, Maharaj 
Sai V. Kedar Nath. 

(’72) 1872 Pun Re No. 32, Maya Singh v. Gunesh Das. 

(’75) 1875 Pun Re No. 2, Shama v. Azim. (Appeal from decree based on award— 
Objection of limitation not apparent on face of award — Facts and circumstances 
not before Court — Objection disallowed.) 

(’70) 13 Suth WR52 (55):5 BengLR 585(DB), Mt. BaJKoonwar v. Mt. InderjU 
Kunirar. (Facts for decision of plea not patent on record—Plea disallowed.) 

(’16) 3 AIR 1916 Pat 396 (397): 34 Ind Cas 897, Bankey Behari Lai v. Bhagwan- 
das Mancari. 

(’25) 90 Ind Cas 827 (828) (Cal) (DB), Kumud Charan Boy v. SamhJm Chandra 
Ghose. {Held Court was bound to take cognizance of plea of limitation under 
S. 3, although raised for first time in second appeal.) 

[See (’67) 4 Bom HCR AC 197 {198)(DB), Davalata Bhujanga v. Bern Yadoji. 
(■16) 3 AIR 1916 Pat 269 (271) : 36 Ind Cas 960 (DB). Sheobux Sitigh v. Dayal 
Singh. (Question of limitation can be raised at any stage.)] 
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the plea can be raised in appeal,® second appeal® or even before the 

8. (’39) 26 AIR 1939 Bom 425 (425) : I L R (1939) Bom 564 : 186 Ind Cas 164 
(DB), Narbherainji X. V^vekraviji. 

(’33) 20 AIR 1933 Pat 224 (227) : 12 Pat 261 : 149 Ind Cas 561 (DB), Jurawmi 
Singh v. Bamsarekh Singh. (Plea considered only so far as it raised question of 
law.) 

(1865) 4 Suth W R Misc 21 (21) : 1 Ind Jur (N S) 31 (DB), Atiundee Koonwar v. 
Takoor Pandey. 

(’26) 13 AIR 1926 Pat 192 (193, 194) : 5 Pat 441 : 92 Ind Cas 177 (DB), ML 
Batisa Koer v. Baja Bam Pandey. 

(’34) 21 AIR 1934 Rang 329 (330): 154 Ind Cas 153 : 13 Rang 43, M. S. Chettyar 
Firm v. S. E. Bholat. 

(’13) 17 Ind Cas 638 (639) : 8 Nag L R 174, Ganesh Das v. Mt. Nimbi. (Plea, 
when arising upon facts before Court must be heard and determined, whether or 
not it is directly raised in pleadings or grounds of appeal.) 

(’89) 14 Bom 222 (224) (DB), Hargovandas Lakshmidas v. Bajibhai Jijibhai. 
(’23) 10 AIR 1923 Cal 283 (284) : 67 Ind Cas 386, Hem Chandra Boy v. Biraja 
Sundari Choudhrani. 

(’26) 13 AIR 1926 Lah 451 (452): 94 I. C. 251 (DB), Dulo v. Muhammad Nathu. 
(’24) 11 AIR 1924 All 473 (473): 82 I. C. 786 (DB), Abdul Hasanx. FidaHusain. 
(’21) 8 AIR 1921 Bom 381 (383) : 45 Bom 920 : 61 Ind Cas 347 (DB), Dhanji 

Jairam x. Secretary of State. , 

(’19) 6 AIR 1919 Cal 634 (635) : 45 Ind Cas 783 : 46 Cal 111 (DB), Puma Chan¬ 
dra Pal X. Barada Prasunna Bhattachar jee. 

(’08) 1908 Pun Re No. 27 : 1908 Pun W R No. 43 : 1908 Pun L R No 142, Bhag 

Singh v. Dharta Singh. ^^ j 

(’33) 20 AIR 1933 Lah 1044 (1044)’: 147 I. C. 507, Ba7n C hand v. Deiran Chand. 

(’08) 1908 Pun L R No 87 p. 241 (241) : 1908 Pun Re No. 54 : 1908 Pun \V R 

No. 40, Bhagwan Singh x. Mohan Lai. 

(’66) 3 Mad H C R 258 (259) (DB), Saraswati x. Pachanna Setti. 

(’69) 11 Suth W R 288 (289) (DB), Taroo Mytee x. Obhoy Koolya. 

(’74) 1874 Bom P J 132 (DB), Balu Bayurav v. Narayan. 

(’26) 12 AIR 1925 Lah 566 (567) : 87 Ind Cas 635, Mulcha^icl x. Mt. Champa. 
(’74) 22 Suth W R 263 (264) (DB), Chummun Ball v. Soorujmun Jha. 

(’76) 25 Suth W R 335 (342) (DB), Sreemutty Puddo Monee x. Dxvarkaiiath. 

072) 17 Suth W R 429 (429), Beem Goxjalle v. Khoobun Sahoo. (As when land¬ 
lord sues for six years’ rent or a tradesman sues for price of goods sold ten years 

before suit.) 

(’66) 1866 Pun Rg No 98, Derrt Sinr/fi V. Dhunn Singh. 

U 9 OO) 1900 Pun L R No 13 p. 45 (48) (DB), Har Chandx x. Mehbub Khan. 

9. (’28) 15 AIR 1928 Cal 870 (871): 115 Ind Cas 606(DB), Baikunth Nath Das v. 

Shekh Azidulla. , ^ , nr » 

(’26) 12 AIR 1925 Cal 819 (820): 85 Ind Cas 629 (DB). Sarada Prasad x. Mohan. 
081) 4 All 102 (105): 1881 All W N 148 (DB), Brij Mohan Singh v. I he Collector 

of Allahabad. , , 

(’90) 12 All 461 (464): 1890 All W N 149 (FB), Bechi v. Ahsan L llnh. 

020) 7 AIR 1920 Cal 963 (964): 63 Ind Cos 785 (DB),Panc/jannn Mtsrax. Aix)rna 

028) 16 AIR 1928 All 689 (695): 114 Ind Cas 734 (DB), Bangacharya v. Bevh. 
(’22) 9 AIR 1922 Lah 240 (241): 65 Ind Cos 580 (DB), Nxghaxa Bani v. . 

086) 23 AIR 1936 Cal 497 (503) : I L R (1937) 1 Cal 1 : 164 Ind Cos 226 (FB), 
Bejoy Kumar Addya v. Nagendra Nath Palit. , , ^ 

’82) 19 AIR 1932 Cal 196 (196): 136 Ind Cas 601 (DB), Bam Charan v. Madnn. 
•80) 17 AIR 1930 Cal 708 (704): 129 I C 108 (DB), Afxruddtx. Joy Chandra. 

’27) 14 AIR 1927 All 177 (179): 99 Ind Cas 280, Munatvar Alxx. Jagmxlan. 

’15) 2 AIR 1916 Mad 160 (166) : 26 Ind Caa 369 (DB), Grace Bosmaund Bhodes 

V. Padmanabha Cheitiar. rr • r\ t> 

002) 6 Cal W N 908 (904) (DB), 8warnamoi,ee Dehx v. Harx Das Boy. 

(’14) 1 AIR 1914 Lah 210 (210, 211): 26 I. C. 364 (DB), ^^1’’ 

019) 6 AIR 1919 Cal 671 (671): 46 Cal 466: 47 Ind Caa 25 (DB), Narasinga Bana 

(■esHo Suth W B 71 (71, 72): 1 Beng LB AC 26 (DB). Mo>a/fur Ally v. Cnruh 

(■ 16)“8 AIB^916 Mad 774 (776) : 29 I. O. 86 (DB), Ramasamy Pattar v. Tirucha 

(•wT6"^°1918'Pat 604 (604): 43 Ind Cas 966 (DB), Lachvtan v. IHl Jan. 
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Privy Council.’^ But, even in such cases, an appellant would not be 
entitled r/<? of right to urge at the hearing of an appeal any ground 
not taken by liim in lii.s memorandum of appeal (See Civil Procedure 
Code, o. ii, R. 2). It would, however, be open to the appellate Court, 
in such cases, to allow the appellant to argue the point or to raise 
the point suo moiu, and usually, the appellate Court would do sod' 
3. Wliorc the plea of limitation raises a question of fact and has been 
abandoned by a party, he cannot subsequently raise the plea as a 
matter of right?'^ Though the Court has a discretion to allow such 
a point to be raised,'^ it will generally refuse to do so where it 
involves the taking of fresh evidenced'* If, however, the plea raises 

(’97-1001) lft07-190l Upp IJuv Rul 446 (447), Ma Pon v. Maung San Baw. 

(’73) 20 Suth W K 1 (1) : 11 Beug L R App 1, Bishonath Siirvia v. Sree Mutiif 
Shoshi Moohhee. (Point allowed to be raised in special appeal, from the very 
nature of suit—Suit by reversioner for declaration of his rights affected by trans¬ 
fer bv Hindu widow.) 

(’30) 17 AIR 1930 Pat 256 (260): 125 Ind Cas 565, 9 Pat 788 (FB), Gajadhar Pai 
V. Bn)fichayn)i Cope. 

(’98) 21 All 22 123): 1898 All W N 151, Muhammad Eusen v. Miiza/far. 

(’09) 2 Ind Cas 559 (561): 37 Cal 67 (DB), Bam Kumar Saha v. i2am Gaur. 

(’14) 1 AIK 1014 All 80 (83): 36 All 370; 24 Ind Cas 255 (DB), Balkaran Upadpa 
V. Gaya Din Kalirar. 

(’08) 30 All 402 (404): 1908 All W N 185: 5 All L Jour 480 (DB), Mulkitnivar v. 
Chattar Singh. 

(’20) 7 AIR 1920 Cal 842 (843) : 59 Ind Cas 772 (DB), Motu Dasi v. Behari Lai 
Chongdor. (As, however, the question was not raised in the lower Courts, the 
parties were ordered to hear their own costs throughout.) 

[See (’37) 24 AIR 1937 Nag 314 (316) : I L B (1937) Nag 28 : 174 Ind Cas 179, 
Agnnval Jorairarmnl v. Kasam. (But if plea of limitation not merely raises 
question of law but also involves facts, plea cannot be raised in second appeal for 
first time.3 

10. (1H50) 4 Moo Ind App 466 (509, 510):1 Sar 385 (PC), Maharajadheei aj Baja 
Mahatab Chund v. Government of Bengal. 

('ll) 13 Ind Cas 257 (259) : 34 All 57 (PC), Jit Singh v. Maharaj Singh. 

11. (’07) 34 Cal 941 (945, 946, 949) : 11 Cal 'W N 959 ; 6 Cal L Jour 237 (SB), 
Balnram v. Mangta Dass. 

12. (’40) 27 AIR 1940 Lah 475 (485) : 191 Ind Cas 676, Shari/a Begam v. Court 
of U’nrrZs. (Plea raised in trial Court and given up before issues were raised, 
cannot be re-agitated in appeal -— Nor can further evidence be allowed.) 

(’96) 19 Mad 416 (419) (DB), Bengayya Appa Ban v. Narasimha Appa Ban. (If 
a party gives up a plea of limitation in the lower Court, he cannot thereafter 
insist on raising it in second appeal especially if it will involve questions of fact.) 
(’30) 17 AIR 1930 PC 18 (21) : 121 Ind Cos 205 (PC), Virayya \. Adenna. (Plea, 
although mentioned in written statement and grounds of appeal, no issue before 
trial Judge, nor point taken at trial — Plea disallowed.I 
(!13) 18 Ind Cas 445 (446, 447) (DB) (Lah), Atar Singh v. Allah Din. (Plea not 
pressed in first Court nor revived in first appeal, overruled.) 

(’68) 9 Suth W R 452 (453) (DB), Kashee Chtinder Turkobhoosun v. Kally 
Prosnnno Chowdhry. (Plea overruled in Court of first instance, and not brought 
before the lower appellate Court, cannot be entertained by the High Court in 
special appeal.) 

13. {’25) 12 AIR 1925 Pat 549 (550, 551) : 89 Ind Cas 340, Pallakdhari Thakur 
V. Banket/Thaktir. (Point allowed to be raised where fresh evidence not necessai-y.) 
[See {’14) 1 AIR 1914 Bom 47 (51) : 38 Bom 227 : 24 Ind Cas 716 (DB), Pirsnb 

V. Gurraiypa. (Admission to the effect that claim is barred — Point of limitation 
on ground of adverse possession can be raised in second appeal.)] 

14. (’02) 25 Mad 55 (60) : 11 Mad L J 318 (DB), Seshachala Naicker v. Varada- 
chariar. 

(’96) 19 Mad 416 (419) (D B), Bengayya Appa Bau v. Nara&xinha Appa Bau. 

(’30) 17 AIR 1930 All 467 (468) ; 123 Ind Cas 820 : 52 All 480 (D B), Baj 
Earayanrao v. Bamsarup» * 
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only a question of law, it can be vaisecl notwithstanding such Section 3 
abandonment.^** Notes 17-18 

See also the undermentioned cases.'** 


18, Duty of appellate Court under this section. — Where 
an appeal is presented out of time, it is the duty of the appellate 
Court, under this section, to dismiss the appeal although the respon¬ 
dent has not raised the plea of limitation,' unless the appellate Court 
decides to excuse the delay under section 5. An ai^pellate Court 
can, in proper cases, treat an appeal filed beyond limitation as cross- 
objections in another appeal.^ 

This section is not confined in its application to the Court in 
which a proceeding is instituted. The duty under the section applies 
also to any higher Court before which the proceeding may go up in 
its further stages from the Court of institution. Hence, where an 
appellate Court finds that the suit in the lower Court was instituted 
after the prescribed period of limitation, it is the duty of the appellate 
Court (equally with that of the lower Court) to dismiss such suit 
although the defendant had not set up the plea of limitation.^ But, as 


I 


15. (’18) 5 AIR 1918 Lah 374(375):44 In«l Cas 890, //Jt/raw Sin(jh\. Shahah Din. 
(’33) 20 AIR 1933 Lah 404 (404) : 147 Ind Cas 57, Des liaj Hulann Chand v. 

Lachmi Ram Prabh Dayal. r, 77 7 

’17) 4 AIR 1917 Lah 60(63): 38 IndCas 120 (DB), Oidlu y.Khuda Bakiuk Khan. 
’34) 21 AIR 1934 All 386(387): 149 I. C. 651 (D B), 2?fld/ia Mohan Ami t hand. 
’32) 19 AIR 1932 All 108(109): 53 All 738: 136 Ind Cas 71 (DB), Ram Charxtter 

Missir y. Suraj Teli. ^ ? i 

(’07) 7 Cal L Jour 152 (163) (D B), Abdullah Sircar v. Asraf Ah Mandal. 

(’81) 3 All 846 (848): 1881 All W N 95(D B), Bhaicani Prasad Singh v. Bisheshar 

Prasad Misr. _ , j 

’98) 8 Mad L Jour 217 (218) (D B), Nilkanta Botho v. Gangavanx Panda. 

’27) 14 AIR 1927 Mad 273 (274) : 100 Ind Ca.s 40 (41), 1 atrachaixai v. Alamelii- 

(’T3)”20 Ind^as^SeO (361) : 1 Upp Bur Rul 164, NgaTok v. Nga EGyan. 

(’25) 12 AIR 1925 Rang 313 (313): 94 Ind Cos 611, Maung Mya v. Ma Thin Tin. 

16 (’34) 21 AIR 1934 All 11 (12):154 I. C. 415 (DB), Mt. Lugdi y. Har Prasad. 

(Point not raised in pleadings but extracted in cross-examination cannot form 
(’^)'8^ut^W^R 461 (461,452) (DB), Beharee Lall v. Kalee Doss Chtnider. 

^^int of limitation raised after remand —Point not arising on materials before 

(’66)*6^iiRh W l^mTlTS^ (DB), Moonshee Buzl Ruheem v. Sreenatn Bose. 

pS)‘i1 air 1924 Cal 633 (634):61 Ca! 690:78 Ind Cos 958 (DB). Jogunnessa Bibi 
' ^%f hrhnfidra Bhattacharua. (Objection to interlocutory order on ground of 

Of'prieeding - Objection disallowed in appeal 

PB0)“l7Tm 1930*Cal 647 ( 661 , 652):126 Ind Cas 754(DB). Aanfo Mohan Mullick 
( 80) 17 AIK ivayyai oy K /Remand — Point of limitation not raisetl before 

llpXte i‘fc7„no1 be sTraieeO i, reference U .inntea.) 

Note 18 

1 22 AIR 1985 All 92 (93):162 Ind Cas 939 (DB).Siwfa»«a Itai v. Bisheshar. 

?'89) ri ^1 79 (M, 90. 91)ri890 All W N 25 (DB). ParbaU v. Bhola. 

2! (' 22 ) 9 AIB 1922 Lah 428 (423. 424) : 67 Ind Caa 478, Dawa Singh v. Thakur 

(•M?21 AIB 1984 Lah 273 (278) : 160 Ind Caa 273:16 Lah 641, Mihan Singh v. 

(• 2 ^ 2 MB'1926^^^*67 (mVw’ Ind cTr32(bB).Bl.asra< JBim -R”'- 

3 (• 89 ) 26 AIR 1939 Pat 421 (426): 188 Ind Caa 878 (DB). Bgomeih Mukharjx v. 
kadhabji Mepa Maru. 
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seen in Note 2 above, tliis section does not impose on any Court the 
duty of raising and deciding tlic question whether a proceeding has 
been instituted after the ))eriod of limitation and that it depends on 
the law of procedure whether in any case the Court is bound to decide 
sucii (juestion. In the case of the appellate Court, it is provided by 
(nd<.r 41 Rule 2 that an appellant shall not be entitled to urge at the 
hearing of an aj^peal any ground in support of his appeal which he 
has not mentioned in Ins memorandum of appeal. The duty of the 
ai)pt‘llate Court to go into tlie (luestion of limitation is subject to the 
proxisions of this rule and hence, where the point of limitation has 
not been taken in tlie memorandum of appeal, the appellate Court is 
not bound to go into the (lucstion.* But, at the same time, the rule 
reserves power to the appellate Court to allow such point to be argued 
at the hearing of the appeal although not raised in the memorandum 
of ai)])eal. The Court has also power under the rule to go into the 
question s}/o motu. As a general rule, if no new question of fact is 
involved, the appellate Court will exercise its discretion in favour 
of going into the question although not raised in the memorandum 
of aiipeal.'’ 

Where a decree has been passed against several defendants and 
one of them a])peals against the decree, it is open to the appellate 
Court under order 41 Rules 4 and 33 to go into the question whether 
the suit as against all the defendants was instituted after the period 
of limitation, and if it finds that it was so instituted, to dismiss the 
suit as against all the defendants.® Similarly, although an appeal 

i'HG) 23 AIK 1936 Nus 265 (288) : ILR (1937) Nag 61:167 Ind Cas 1003, Jiwandas 
V. Babulal. 

(’03) 30 Cal 761 (768): 8 Cal W N 251 (DB), Troylokyanath Bose wjyoti Proketsh. 

4. (’38) 25 AIR 1938 Pat 323 (324) : 174 l.C. Etwari Mahtov.GangaMahto. 
(’18) 5 AIR 1918 Mad 1173 (1173) : 42 Ind Cas 536, British India Steam Naviga¬ 
tion Co. Ltd. V. Hussain Kasim. (Failure of appellate Court to adjudicate on 
pica of limitation not pressed before it, is not material irregularity.) 

(’03-04) 2 Low Bur Rul 237 (237, 238), Kyin Bata v. Maung Lon. (Statement 
in ground of appeal that “plaintiff had no cause of action" does not amount to 
raising of plea of limitation.) 

(’93) 15 All 1*23 (127, 1*28) : 1893 All W N 47 (DB), Ahmad Ali y.WarisHussain. 
(’91) 13 All 580 (580, 581) : 1891 All W N 166 (DB), Bam Kishen Upadhia v. 
Dipaiipadhia. 

(’84) 8 Bom 535 (537) (DB), Dattn v. Kasai. 

(’29) 16 AIR 1929 All 485 (488, 489) : 121 Ind Cas 552 (DB), Baldeo Prasad v. 
Sukhdeo Prasad. 

[See also (’12) 16 Ind Cas 418 (419) (DB) (Cal), Lahar Singh v. Johun Munda. 
(Appellate Court not bound to re-investigate unless pressed.)] 

[But see (’07) 34 Cal 941 (945, 946, 949) : 11 Cal W N 959 : 6 Cal L Jour 237 
(SB), Bala Bam v. Mangata Das. (Plea allowed to be raised as it arose on the 
face of the pleadings and on facts found.) 

(’12) 17 Ind Cas 638 (639) : 8 Nag L R 174, Ganeshdas v. Mt. Nimbi. 

(1864) 2 BomHC R 162(166,167) (DB), Saliiji Kesrajiy. BajsangJiJalmasanji.} 

5. See Note 17, above. 

[See (’25) 12 AIR 1925 Rang 223 (2*23) : 3 Rang 60 : 89 Ind Cas 56, MaungTan 
Kivin V. Maung Po Ka. (Where suit is not on face of it barred by limitation, 
appellate Court does not exercise a wise discretion in taking up question of limi¬ 
tation on its own initiative.)] 

€. (’23) 10 AIR 1923 Mad 392 (402) : 74 Ind Cas 416 (DB), Gopala Iyengar v. 
Mummachi Beddiar. 

(’16) 3 AIR 1916 Mad 887 (887) : 29 Ind Cas 579 (DB), Subbarayalu NaiduY* 
Pappajnmal. 
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may be only from a portion of the decree, the appellate Court has 
power under Order 41 Rule S3 to consider whether the whole suit was 
barred by limitation and to dismiss such suit if it was so barred.^ 
The undermentioned decisions® to the contrary, which were given 
prior to the enactment of the above Rule in the i>resent Civil Pro¬ 
cedure Code, are no longer good law. 

As to whether a question of limitation decided by an order of 
remand can be re-opened in the appeal from the decree passed after 
remand, see the Authors’ Commentary on the Civil Procedure Code, 
3rd Edition, section 105 Note 8. 

See also Note 17. 


19. Res judicata and plea of limitation. — The doctrine of 
res judicata applies as well to the decision of a question of limitation 
as to that of any other question and hence, the decision of a question 
of limitation may be concluded in a particular way by reason of the 
operation of the above doctrine.^ Thus, where the question whether an 
-application for execution is within time depends on whether a prior 
application was within time and it was decided in that application 
-that it was within time, the decision operates as I'es judicata and 
cannot be re-opened in the subsequent application.^ Similarly, a final 


7. (’41) 28 AIR 1941 Oudli 1 (3) : 190 I. C. 721 (DB), Daulat Ram v. Raghubir 
Sahai. (Decree awarding damages — Appeal against only part of decretal amount 

_Claim to damages found time-barred and appeal allowed — Court can dismiss 

entire claim and set aside decree as a whole—Court should however require appel¬ 
lant to pay court-fee on entire decretal amount in such case.) 

(*12) 17 I. C. 638 (639): 8 Nag L R 174, Qaneshdas v. Mt. Nimbi. (Appellate Court 
is compelled by S. 3 to dismiss suit whichever party may have made the appeal.) 
[See also (’18) 6 AIR 1918 Cal 13 (14, 16) : 48 Ind Cas 78 (SB), Shib Chandra 
Kar V. A. C. DttlcJcen. (Order 41, R. 33 should not be invoked in favour of 
litigant so os to enable him to evade provisions of other statutes such as Limita¬ 
tion Act.) 

(’37) 166 Ind Cas 1007 (1007) (Cal), Munish Chandra Datta v. Ajit SanJear De, 
(In appeal by plaintiff against decree dismissing his suit, defendant is at liberty 
to supTOrt the decree of dismissal on grounds of limitation and title which the 
trial Court had found against him and in favour of the plaintiff, although no 
cross-objections have been filed by him.)3 
8 (’80) 6 Cal L R 267 (269), Alimunnissa Khatoon v. Hosseinali. 

.(’83) 9 Cal 635 (636, 637) : 13 Cal L R 89 (DB), Raghunath Singh Manku v. 

Pareshram Mahaia. 

. P921 1892 Bom P J 87 (DB), Shirekali v. Sanna Oanapaya. 

(See also (’06) 28 Mad 67 (68, 69) : 16 Mad L Jour 402 {DB), Kandasa7nyCheUy 
V. Annamalai Chetty. (Obligation cost upon Court by 8. 4 of Act of 1877, to 
dismiss suit, although limitation has not been set up as defence, is only m coses 
where Court is in a position to dismiss whole claim or suit.)] 

Note 19 

.1. (’82) 8 Cal 61 (60) : 8 Ind App 123 : 4 Sar 248 (P C), Mungul Pershad v. 

4’M124 Au”282 (284, 286): 1902 All W N 63 (DB), Sheoraj Singh v. Kavieshar. 
>18) 19 Ind Cos 899 (400) (Lah), Jhanda v. Biidha. (Date of mortgage material 
for seeing whether suit barred by limitation—Decision in former suit as to date 
of mortiraffo is binding in later suit also as res jtui^ata.) 

‘(•21) 8 AIR 1921 P O 28 (24) : 48 Ind App 45 : 69 Ind Cas 880 (PC)» Jtaja of 

& 4 ^{b^{v!^,^Man 3 unath Dadrabhat v. Venkaieah Oovind Shanbhog. 
‘ 2 : (* 82 ) S^al 61 (U) : 8 Ind App 123 : 4 Sar 248 (PC). Mungul Pershad v. 

'i.(^6)^M^MB 1936 Cal 664 (665) : 169 Ind Cas 637 (DB), Bir Bikram Kishore v, 
KhaliUr Bahaman. 
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2.Lim.l6. 
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decision between the parties to a proceeding (as for instance an 
application for execution) that it is not l)arrcd by limitation cannot 
be gone back upon in tlie subsequent stages of the proceedings.^ It 
depends on the facts and circumstnnces of each case whether the 
question of limitation is j-efi judicata.* See also the Authors’ Com- 
}ncntary on tlie Civil Procedure Code, 3rd Edition, S. 11, Note 23. 

( .S4) 21 AIR 1031 Pesh 61 (06); lol Iiul Ciis 235 (DB), Muhammad Nawaz Khan 
V. Shira Ham Siyufh. 

(’36) 23 AIR 1936 iWh 9 (10) ; 160 Ind Cas 448, Nand Ham Shahx. KabidShah. 

(’01) 21 Mad 669 (071) (DB), Lahshmaiian Chclii/ v. Kuttayan Chetty. 

(•24) 11 AIR 1924 Pat 122 (12-)) : 2 Pat 7o9 : 74 Ind Cas 130 (DB), Jaqo Mahton 
V. Khxrodhar Ham. 

( 32) 19 AIR 1932 Sind 116 (119, 120) : 26 Sind L R 91 : 140 Ind Cas 702 (DB), 
Khemchand \. I'akhruddin. 

(’22) 67 Ind Cas 56 (57) (Lah). Kcdar Nath v. Hadha Kishcn. 

(’28) 113 Ind Cas 92 (93) (Mad) (DB), Svirama Raghavachariar v. Narasama. 

(’21) H AIR 1921 P C 23 (24) ; 4 H Ind App 45 : 59 Ind Cas 880 (PC), Raja of 
Ramnad v. Vvlusami 'J\‘Kir. 

( 99) 27 Cal 210 (213, 215) (DB), llarcndra Lai Roy v. Sham Lai Sen. (In this 
ease, liowcvor, tlic question was held not barred by r<?s as the parties 

were not the same.) 

( 17) 4 AIR 1917 Put 158 (159) : 45 Ind Cas 404 (DB), Ja»/d Koer v. Banwamalle 
Ramanaujear. (Objection is not res judxcata as against judgment-debtor who was 
ward of Court and not properly served with notice of previous proceedings.) 

3. See (’83) 1883 Pun Be No. 143, Falteh Muhammad v. Lalji Mai. 

(’10) 8 Ind Cas 22 (24, 25) (Cal) (DB), Sri 2 )ati Charan v. Belchambers. 

4. (’40) 27 AIR 1940 Oudh 226 (227) : 185 Ind Cas 6o0, Ramji Lai v. Mandai. 
(Effective order for further execution involves adjudication that execution appli¬ 
cation is in time—Awarding costs of execution to decree-holder and noting balance 
due under decree do not involve any such adjudication.) 

(’38) 25 AIR 1938 All 89 (90) : 173 Ind Cas 428 (DB), Collector of Benares v. Jai 
Narain Rai. (Order in execution on question of limitation cannot operate as res 
judicata unless it is decided specifically or it can be implied that decision was 
arrived at.) 

(’37) 24 AIR 1937 Cal 581 (583) : 173 Ind Cas 584, Sureswar Prasad v. Maharaj 
Bahadur Sinha. (Execution application di.smissed for failure of decree-holder to 
lake further steps—Subsequent application for execution —Judgment-debtor held 
could raise plea of limitation in respect of previous application.) 

(’30) 17 AIR 1930 Oudh 65 (67) : 5 Luck 458 : 124 Ind Cas 445, Drigbijai Singh 
V. Bhagwandas. (Objection to application for execution once adjudicated as with¬ 
out force, operates as res jxidicata.) 

(■25) 12 AIR 1925 Nag 82 (89) : 22 Nog L R 67 ; 80 Ind Cas 905, Khairtdla v. 
Dhanrupmal. (Ox'dering execution to proceed after limitation period, can operate 
as res judicata where the order is not set aside.) 

(’35) 22 AIR 1935 Oudh 198 (201):10 Luck 606 :153 Ind Cas 878(DB),Rnj»mnt/jrt 
Bhan Bakhsh Singh v. Manraj Kuer. (Court-fee made good and notice of resto¬ 
ration application sent to opposite party — Restoration ordered after hearing 
parties—Objection to restoration on ground of limitation cannot be subsequently 
raised.) 

(’22) 9 AIR 1922 Bom 118 (119) : 46 Bom 269 : 63 Ind Cas 844 (D B), Gulappa 
Rudrappa v. Erava Basangoxvda. (Application for making decree final accepted 
as being in time—Decision cannot be reconsidered in later execution proceedings.)- 
{‘34) 21 AIR 1934 Oudh 289 (291) : 150 Ind Cas 947, Narottam v. Atul Chandra. 

(Application to bring person on record as representative of judgment-debtor_ 

Objection taken but person impleaded — Subsequent objection that execution is 
barred can be raised.) 

(’25) 12 AIR 1925 Oudh 462 (464) : 88 Ind Cas 810 (DB), Bihi Baiul r. Kedar 
Nath. (In this case, the question of limitation regarding a certain relief was kept 
open to be decided at the proper time.) 

(’26) 13 AIR 1926 Oudh 291 (292, 293) : 1 Luck 171 : 93 I.C. 833 (DB),Rnj 7 ;i« 6 ar 
Singh v.Gokaran. (Adjudication on question of limitation by interlocutory order 
is final in same or subsequent proceedings.) 


✓ 
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(’27) 14 AIR 1927 Oudh 488 (489) : 105 Ind Gas 545 (DB), ML Fatima Beaiim v.' 
Banjit Khan. 

(’83) 6 Mad 237 (238) : 7 Ind Jur 191, Gangathara Pandithar v. Pathabal 
Avivial. (After a sale of land in execution of a decree and before its confirmation 
the judgment.debtor cannot object to the validity of the sale on the ground that 
the execution of the decree is barred.) 

(’37) 24 AIR 1937 Nag 87 (88):ILR (1938) Nag 359:171 Ind Gas 460, Revansiddapa 
Appa V, Shankar Appa Gurappa. 

(’10) 6 Ind Gas 746 (748) : 13 Oudh Gas 90 (DB), Kaniz Fatima v. Muhammad 
Jafar AH. (In an execution application the decree-holder failed to pay process 
fees for issuing notice and the application was thrown out. The question of 
limitation was not determined.) 

(’67) 8 Suth W R 141 (144) (DB), Bharuichiindar Roy v. Issurchiindcr Sircar. 
(When once an appeal is admitted as within time, the question that it is beyond 
time cannot be again gone into.) 

( 70) 13 Suth W R 351 (352): 4 Beng R L App 103 (DB), Sped Jaffur Mossein v. 
Sheikh Mahomed Amir. (Registration of appeal is purely a proceeding of minis¬ 
terial character and has not the force of a conclusive judicial determination on 
point of limitation.) 

(’01) 28 Cal 122 (126) : 5 Cal W N 80 (DB), Bholanath Bass v. Prafulla Nath 
Kttndu Chou'dhry. 

(’36) 23 AIR 1936 All 21 (31, 32):160 Ind Gas 394:58 All 313 (FB), Genda Lai v. 
Hazari Lai. (Court can entertain judgment-debtor’s plea of limitation at any 
time while execution application is pending.) 

(’21) 8 AIR 1921 Cal 606(608):64 Ind Gas 594 (DB), Gorinda Nath v. Basiruddin 
Mandal. (Judgment-debtor having notice but not raising objection as to limita¬ 
tion—He cannot attack execution sale.) 

(’30) 17 AIR 1930 Cal 353 (354, 355) : 127 Ind Gas 54 (DB), Basanta Kumari v. 
Tulsi Charan Ghose. 

(’35) 22 AIR 1935 Cal 230 (231) : 155 Ind Gas 723 (D B), RafatuUa Farazi v. 
Kundarmal Agarwalla. {Ex parte finding that execution application is within 
time—Application dismissed both parties being absent—In subsequent application 
the judgment-debtor can raise objection that first application was not within time.) 
(’35) 22 AIR 1935 Cal 306 (307):156 Ind Gas 604 (DB), Boidya Nath Sil v. Bijoy 
Chandra Kundu. 

(’20) 7 AIR 1920 Put 570 (5T4):53 Ind Cos 85 (DB), Prasad Singh Bahadur 

V. JIarbans Lai. (So long as un execution application is pending, the judgment- 
debtor can show at any stage that the application is barred.) 

(’24) 11 AIR 1924 Mad 673 (675): 80 Ind Gas 103 : 47 Mad 641 (DB), Rajitagiri. 
pathyy.BhavaniSankaran. (In execution proceedings on application for transfer 
of decree, failure to plead limitation creatc.s constructive res judicata.) 

(’20) 7 AIR 1920 Pat 615 (616) : 54 Ind Gas 933, Sobran Mahton v. Mt. Sibilas 
Kuer. {Ex parte order without notice does not estop judgment-debtor from raising 
plea of limitation.) 

(’27) 14 AIR 1927 All 589 (589, 590) : 102 Ind Gas 1:49 All 809 (DB), Mithu Lai 
V. Deojd. (In this appeal fresh ground was raised with Gourt’s permission. Plea 
as to its being barred by limitation can be raise<l at any time before decision.) 

(’19) 6 AIR 1919 Mad 197 (197, 198) : 53 Ind Gas 862 (D B), Mydeen Rowther v. 
Ahdtd Gaffur Rowther. (The failure to plead the saving of the limitation bar in 
an application for execution will not operate as res judicata for a subsequent 
application.) 

(’28) 16 AIR 1928 Mad 1052 (1053) : 116 Ind Gas 363 (D B), Lakshmanan Chetty 
V. Palaniappa Chetty. 

(’26) 18 AIR 1926 Mad 177 (177, 178) : 91 I. C. 1017, Bhadrayya v. Jaggaraju. 
(’30) 17 AIR 1930 Pat 330(331): 9 Pat 306 ; 125 Ind Gas 527 (DB), Atid Krishna 
Ohosh V. Drindaban Naik. 

(’28) 16 AIR 1928 Pat 471 (472) : 7 Pat 465 ; 112 Ind Go-s 265 (D B), Richharam 
V. Paaupati Banerji. 

(’83) 20 AIR 1933 Pat 210 (217): 143 Ind Caa 542(D B), BanauDmr Dhan Dhania 
V. Hazari Ram Martvari. (For operation of the doctrine of res judicata, there 
must be reciprocity.) 

(’24) 11 AIR 1924 Mad 696 (696) : 80 Ind Cos 85 : 47 Mad 618 (D B), Kalyani 
Pillai V. Thiruvenkatasamy Iyengar. (Executing Court cannot allow plea of bar 
of limitation where the decree directs execution to proceed—An executing Court 
cannot go behind the decree.) 

(’27) 14 AIR 1927 Ma<l 149 (161) : 98 Ind Cos 702, Subbarayudu v. Bapayya. 
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20, Consent decree for time-barred claim, — Under 0.23, 
R. 3, Civil Procedure Code, where the Court is satisfied that the parties 
have entered into <a lawful compromise, the Court is bound to record 
such compromise and pass judgment and decree in accordance wdth it. 
In such cases, the Court is not entitled to raise the question whether 
the claim is barred hy limitation. The only question before the Court, 
when a compromise is reported, is whether the alleged compromise has 
really been entered into, and whether it is a lawful compromise. The 
fact that it is based on an agreement to satisfy a time-barred claim 
will not make it unlawful within the meaning of S. 23, Contract Act.^ 

21, Admission on point of limitation — Effect, — In 
considering the question wlietlier a suit or other proceeding is barred 
by limitation, the Court will be entitled to take into account the 
Ofl7}iissw7ifi of the parties. But such admissions will be binding on 
tho parties making them only where they are admissions of fact. 
Admissions on questions of laio ■will not bind the parties on 'u^hose 
behalf they ate made. Thus, an admission of a counsel on a point of 
law as to limitation •s\'ill not bind bis client.^ 

22, Abandonment of plea of limitation. — See Note 17. 

23, Waiver of plea of limitation.—The Court is bound under 
this section to dismiss a suit or other proceeding which has been 
instituted after the period of limitation although limitation has not 
been sot up as a defence. Hence, it is not competent to a party to 

('29) 16 AIR 1929 Lab 334 (334, 335) : 119 Ind Cas 321, Farangn v. HariJiishan. 
(Ill previous execution application notice was not properly served on the judg¬ 
ment-debtor. The question of limitation would not be res judicata in subsequent 
application.) 

(’28) 15 AIR 1928 Lah 653 (654) : 111 Ind Cas 808 (D B), BaUa Bam v. Hiraldt. 
p33) 20 AIR 1933 Cal 855 (856, 857) : 149 Ind Cos 1017 (D B), Lalit Mohan Boij 
V. 5a>Yif Chandra Saha. 

[See (’22) 9 AIR 1922 All 100 (100) : 66 Ind Cas 751 (D B). Mahamadi Begain 
V. Umda Begam. (Judgment-debtor knowing that question of limitation was 
at issue but failing to opi>osc it — Decision on that issue cannot be subsequently 

questioned_This, however, did not rest on a question of resj 2 idicata but as 

being decision in the very litigation.)] 

Note 20 

1. ('20) 7 AIR 1920 P C 139 (140) ; 47 Ind App 200 : 56 Ind Cas 639 (P C), Baru- 
chandva Deo Qaru v. CJiaitana Sahu. 

(’26) 13 AIR 1926 Oudh 311 (313) : 92 Ind Cas 732 (DB), Chandoo x. Murlidhar. 
(It is incorrect to say that where a compromise or confession of judgment prevents 
any consideration of legal bar, it is invalid on the ground that if the legal 
question had been gone into, a legal bar would have been obvious.) 

Note 21 

1. (’38) 25 AIR 1938 Lah 368 (368) : 178 Ind Cas 288, Panna Lai v. Jai7i Baiik 
of India Lid., Lahore. 

(’27) 14 AIR 1927 Lah 284 (285) : 100 Ind Cas 833, Fateh Ali v. Ahmad Din. 
[See (’67) 8 Suth W R 63 (63) (DB), Chunder Kant Mitter v. Bamiiarabi Dey 
Sircar. (Any admission by parties other than the executors to the will, would 
not bind the estate of the deceased.) 

(’06) 10 Cal W N 959 (961) (DB). Baijnath Baingoenha v. He7n Omnder Bose. 
(Admission of receiver that estate owes debt to a creditor — Effect of.)] 

See also Authors’ Commentary on the Civil Procedure Code, 3rd Edn., 0. 3 R. 4, 
Note 5. 
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waive a plea of limitation so as to absolve the Court from this duty.^ 
Even if such plea is waived, the party or the Court itself can take it 
up again.^ Similarly, waiver of the plea of limitation by one of tlie 
judgment-debtors cannot bind the others. It is, therefore, open to them 
to insist on a decision on the plea of limitation.® 


24. Contract or custom cannot override the statute. _ 

Under S.28, Contract Act, an agreement which limits the time within 
which a party thereto may enforce his rights by the usual legal proceed¬ 
ings in the ordinary tribunals is void. Hence, an agreement which 
cU7‘tails the period of limitation provided by this Act for any suit is void 
and such a suit cannot be dismissed although instituted after the period 
agreed upon, provided that it is instituted within the period prescribed 
by the law of limitation. But, where the agreement is to the effect 
that if no suit is brought within a certain time the right itself should 
cease to exists it does not amount to an agreement to limit the time 
within which a right may be enforced and hence does not come within 
the mischief of the above section.^ Thus, a clause in a policy of fire 
' insurance that if no suit is instituted within a particular period after 
the rejection of the claim by the insurance company all rights under the 
policy shall be forfeited, is valid.^ Whether the effect of an agreement 
is to make the right itself cease to exist after a particular time, or 
whether it is simply to cut down the period of limitation within which 
a suit to enforce the right may be brought, depends on the interpretation 
to be iffaced on the terms of each contract. 


Note 23 

1. (’40) 27 AIR 1940 Lah 75 (78) : 190 Ind Cas 379, Kundo Mai v. Daulat liain- 
Vaidi/a Prakash Firm. 

(’24) 11 AIR 1924 Oudh 127 (120):26 Oudh Cas 324:73 Ind Caa 127 (DB), Samuel 
Burge v. Improvement Trust, Lucknow. (Case under the Land Acquisition Act, 

(’l^)*^^2*Am 1915 Mad 979 (980, 981): 38 Mad 374 : 21 Ind Cas 24 (DB), Sitarama 

Chetiy V. Krishnaswami Chetly. . ^ . 

iSee also (’38) 25 AIR 1938 Lah 368 (368) : 178 Ind Cos 288, Panna Lai v. Jain, 

Bank of India Ltd., Lahore.'] r.. , t. , j 

[But see (’72) 18 Suth \V R 497 (498) (DB), Bay Luchmeeput Singh Bahadur 
V Moonshee Jowahar AH. (Proceedings in execution application —The corres¬ 
ponding S. 1 of the Act of 1859 did not apply to execution applications — 
Submitted cannot be good law now.)] 

Bee also section 29 Note 3. , , . 

2. (’40) 27 AIR 1940 Lah 75 (78) : 190 Ind Cas 379. Kundo Mai v. Daulat Bam- 

Vaidya Parkash Firm. , , ^ 

3. (’40) 27 AIR 1940 Lah 76 (77) : 190 Ind Cas 379, Kundo Mai v. Daxilat Ram- 

Vaidya Parkash Firm. 

** Note 24 


1. (’84) 21 AIR 1984 Rang 15 (17) : 11 Rang 475 : 149 Ind Cas 15, >1. N'. Chose 

V. Beliance Insurance Co. , . • 

(’09) 2 Ind Cas 678 (584, 686) : 36 Cal 516 (DB), South Briixsn Fire and Marine 

Insurance Co., New Zealand v. Tiraja Nath Sah. 

2 (’27) 14 AIR 1927 Bang 196 (196) : 5 Bang 208 : 105 Ind Cas 201 (DB), Uni¬ 
versal Fire and General Insurance Co., Ltd. w. Japan Cotton Trading Co., Ltd. 
(’26) 13 AIR 1926 Rang 8 (4) : 3 Rang 383 : 91 Ind Cos 622 (DB), O. Baxney v. 

Burmah Fire and Marine Insurance Co.^td. 

(’14) 1 AIR 1914 Bom 225 (228): 38 Bom 344 : 21 I. C. 694 (DB), Baroda Spinning 
and Weaving Co. Ltd. v. Satyanarayan Marine and Fire Insurance Co. Ltd. 
t’24) 11 AIR 1924 Cal 186 (187) : 80 Ind Cas 637 (DB), Oirdharilal Hanuman 
Bux V. Eagle Star and British Dominions Insurance Co., Ltd. 


Section 3 
Notes 23-24 
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Thus, in the mulormentionccl cases^ the material words in a contract 
of insurance were : " No suit shall be brought against the company in 
connexion with the said policy later than one year after the time when 
the cause of action accrues." It was held that although interpreted 
literally, the above clause might come within the provisions of S. 28, 
Contract Act, the terms used in an insurance contract must he 
interpreted with reference to the object and exigencies of insurance 
and that so interpreted, the above words meant that after the specified 

1) criod of one year, the right under the contract itself should come to 
an end and that, therefore, the clause in question was valid. 

An agrooinent to extend the period of limitation is nob governed 
by S. 2$, Contract Act. But, such an agreement would come within the 
provisions of S. 23, Contract Act, as tending to defeat the provisions 
of the Limitation Act and would, therefore, be void.** Similarly, an 
agreement not to plead limitation would be void under S. 23, Contract 
Act. and cannot V)e relied upon in answer to a pica of limitation.® 

3. ('12) IG Iiul C:i?i 1001 (1001) (Bom) (DD), Hirahhai Narotomda& v. Manufac- 
itners Life lusttrnnce Co. 

[Sec also (’09) 36 Cal 516 (535): 21. C. 573 (SB). South British Fire and Marine 
Jnsurance Co., New-Zealand v. Brojo Nath Shaha. (In this case the contract 
of insurance provided that no suit against the company for the recovery of any 
claim under the policy .shall be sustainable in any Court of law unless such suit 
shall be commenced within six months after the loss or damage — It was held 
that a suit brought after six months should be dismissed—The validity of such 
a condition was taken for granted.)] 

4. (’69) -1 Deng L R 101 (105) : 13 Suth W R 44 (48) (FB), Krishna Kainal Singh 
V. Jfint Sirdar. (The executing Court cannot add or in any way alter the terms 
of the original decree in consequence of any consent of the parties.) 

(’73) 20 Suth W R 395 (397) (DB), Lalla Bam Saho}/ v. Dodraj Mahio. 

(’72) 17 Suth W R 396 (398) (DB),Bi6^e Meheroonnissa x.BaneeBowshunJehan. 
(Consent of parties cannot extend the period allowed by law for enforcing a decree 
or keeping it in force.) 

(’25) 12 AIR 1925 Oudh 502 (503) ; 27 Oudh Cas 318 : 85 Ind Cas 280 (DB), 
Pherai v. Pudai Ram. 

(’17) 4 AIR 1917 Pat 132 (134) : 44 Ind Cas 570 : 3 Pat L Jour 132 (DB), 3/idnO. 

2 ) ore Zamindary Co., Ltd. v. Deputy Co»i?>nssioncr of Manhhum. 

(’32) 19 AIR 1932 All 273 (280, 281) : 54 All 573 ; 138 Ind Cas 583 (FB). Gohar- 
dhandas v. Daji Dai/al. 

(’13) 18 Ind Cas 595 (596) (Cal) (DB), Khetra Mohan v. Mohim Chundra. 

(’23) 10 AIR 1923 All 1 (3) : 69 Ind Cas 981 : 45 All 27 (FB). Shib Dayal v. 
"^leherban. 

(’36) 164 Ind Cas 416 (417) (Cal) (DB), Sarada Prasad v. Rohetia Khatun Bihi. 
(’15) 2 AIR 1915 Mad 979 (980, 981) : 38 Mad 374 : 21 Ind Cas 24 (DB), Sita. 
rama Cheity v. Krishnasicami Chetty. 

[See (’38) 25 AIR 1938 Rang 328 (330) : 178 Ind Cas 20 (DB). Chohalingam 
Chettyar v. Narayana Chettyar. (Per Sharpe, J—It is impossible for parties 
by consent or agreement to extend or alter the period of limitation—Parties can¬ 
not waive the statute.)] 

5. (’17) 4 AIR 1917 Mad 892 (894) : 35 lud Cas 575 : 40 Mad 701 (DB), Rama- 
murthy v. Gopayya. 

(1849) 5 Moo Ind App 43 (70) : 7 Moo P C 85 : 14 Jur 253 : 1 Sar 394 (PC), The 
East India Co. v. Oditchurn Paul. 

(’17) 4 AIR 1917 Pat 132 (134) : 44 I. C. 570 : 3 Pat L Jour 132 (DB), Midnapore 
Zamindary Co., Ltd. v. Deputy Commissioner of Manhhum. 

(’20) 7 AIR*1920 Pat 280 (281) : 54 Ind Cas 36, Chatiirhhuj Sahay v. Md. Habib. 
•26) 13 AIR 1926 Oudh 311 (313): 92 I. C. 732 (DB). Chandoo v. Mvrlidhar. 

(•16) 2 AIR 1915 Mad 979 (980, 981); 21 Ind Cas 24; 38 Mad 374 (DB), Sitarama 
Chetty V. Krishnasicami Cheity. 

(’13) 18 Ind Cas 595 (596) (Cal), Khetra Mohan v. Mohxvi Chandra Das. 
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Under S. 63, Contract Act, it is open to the promisee under a 
contract to extend the time for the performance of the promise hy the 
other party. Such an agreement is not one to extend the period of 
limitation applicable to a suit and its validity is not, therefore, affected 
by S. 23, Contract Act.® 

Entries in a wajih-id-arz cannot override the law of limitation.'^ 

25. Kstoppel against pleading limitation. — As seen in 
Note 2, this section makes the question whether a suit has been 
instituted after the period of limitation a material question in every 
case. Hence, the effect of the section is to confer on every person 
against whom a suit has been instituted the right of contending that 
it has been instituted after the prescribed period of limitation and he 
cannot be estopped from raising such a contention,^ the principle being 
that there can be no estoppel against the statute. Thus, it is open to 
a defendant to plead the bar of limitation even though the delay in 
the institution of the suit has been due to his own conduct in having- 
made the plaintiff waste his time in fruitless inquiries and negotiations.^ 
The fact that the counsel has waived the plea of limitation does 
not estop his client from raising the plea. The reason is that the 
counsel’s admissions on a point of law are not binding on liis client.^ 

26, Proceedings to which section applies. — The section 
applies to suits, appeals and applications for which a period of limita¬ 
tion is prescribed by the first schedule to the Act. A proceeding 
which does not fall within any of these categories is not subject to 
any period of limitation under this Ac t.^ But the maintainability of 

6 . (’27) 14 AIR 1927 All 451 (452) : 101 IncI Cas 643 : 49 All -599 (DU), Jugal 
SUshore v. Chari <B Co. 

(’17) 4 AIR 1917 Mad 539 (541) : 39 Mad 129 ; 32 Ind Ca.s 869 (FB), Annainalai 
^ Chetly V. Velayuda Nadar. (Suit on promissory note payable on demand—Colla¬ 
teral agreement postponing time for payment.) 

7. (’041 26 All 337 ^ 1^04 All W N 39 {DB),JaiBam v. Makunda. 

Note 25 

1. (’32) 19 AIR 1932 All 273 (281); 54 All 573 ; 138 Ind Cas 583 (FB), Gobardhan 

(* 8 D ^3 AU^58M59G) : 1891 All W N 42 (FB), Deli Tlai v. Golcal Prasad. 

<’21) 8 AIR 1921 Bom 252 (254, 255): 45 Bom 955: 61 I. C. 70 (DB), M 

fM 5 ? 2 *AIU uiis Mad 244 (246) : 24 I. C. 607 (DB), Sita Rama v. Krishnasaviy. 
^ [See (’18) 6 AIR 1918 Mad 94 (95, 96) : 43 Ind Cas 6 (UB), Abdulla Koya v. 

[See^how^verVlO) 6 AIR 1919 Cal 261 (262, 263): 53 Ind Cas 111 (DD). 7/nriffrtS 

2. ^’23) 10 AIR 1923 All 22 (23, 24): 68 I. C. 981: 45 All 13 (DB), Jtigal Kishore 

(1900) 2 Bom L R 407 (409) (DB), Sitaram liagJnniath v. Naro Gormd. 

3. (’88) 26 AIR 1938 Lab 368 (368): 178 I. C. 288, Lai v. Jam Bank of 

India, Ltd. Lahore. 

Note 26 

1 (’17) 4 AIR 1917 Low Bur 17 (17, 18) : 38 Ind Cius 563, K. Hill v. 3/. N, 
Greenberg. (Limitation Act does not apply to references to Judge on order by 
nATiutv Heffistrar of Chief Court of Lower Burma.) 

rsJi^(’40) 27 AIR 1940 Cal 113 (113) : ILR (1939) 2 Cal 358 : 187 Ind Cas 301 
‘ (DBl Sm Dajroga Khatun v. Province of Bengal. (Suit to recover possession 
of land claimed by the plaintiff asaraiyat is governed by S. 184, Bengal Tenancy 
Act and not by 8. 8 or 8. 29, Limitation Act.)] 


ulianmal 
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Similarly, an api)lication by the Official Assignee under section 7, 
Presidency Towns Insolvency Act, for the recovery of money due from 
a debtor to the insolvent’s estate, though not a “suit” is equivalent 
to a suit for purposes of limitation.'* In other words, such application 
must fail if a suit for the recovery of the money is barred by limitation 
at the date on which the application is made. The principle seems to 
be that, when the law dispenses with the necessity of filing a suit and 
enables moneys to be recovered by summary proceedings^ although 
such proceedings may not be directly governed by any period of 
limitation, the law must be deemed to intend that such proceedings 
will lie only in respect of moneys the recovery of which by suit is not 
barred by limitation. Where the normal remedy for the recovery of. 
money is by suit and the law provides a summary and concurrent 
remedy by means of an application, it cannot be the object of the law- 
to make it possible to recover by the summary proceeding money, the 
recovery of which by a suit is barred by limitation.* 

But, the liability of a contributory to pay the money due om 
shares in a company in liquidation is a statutory liability under 

2. (’33) 20 AIR 1933 P C 63 (64.65): 142 Ind Cas 7 : 64 All 1067 : 60 Ind App 13*: 
(PC), Hansraj Gupta v. Dehra Dun Mussoorie Electric Tramway Co., Ltd. 
(Claim against comx>any in liquidation not made by presentation of plaint is not 
suit instituted within S. 3.) 

(’24) 11 AIR 1924 Lah 53 (54) : 4 Lah 109 : 74 Ind Ca-s 600 (DB). Sri Narain v. 

Liquidator, Union Bank of India. 

See also Note 13. 

3. (’36) 23 AIR 1936 Mad 778 (779) : 164 I. C. 660 : 59 Mad 1020 (FB), Muthu- 
samy Chetty v. Official Assignee, Madras. 

See also Note 30. 

4. See observations in (’33) 20 AIR 1933 P C 63 (66) : 142 Ind Cas 7 : 54 All 1067 : 
60 Ind App 13 (PC), Hansraj Gupta v. Dehra Dun Mttssoorie Electric T ram way 
Co., Ltd. 

(’24) 11 AIR 1924 Lah 53 (54) : 4 Lah 109 : 74 Ind Cas 600 (DB), Sri Harain v- 
Liquxdator, Union Bank of India. 

iSee also (36) 23 AIR 1936 Mad 778(779) : 164 Ind Cos 660 : 59 Mad 1020 (FB)„ 
Muthusamy Chetty v. Official Assignee, 


such proceeding may, in certain cases, be affected by the fact that a 
suit to obtain the same rediof would have been barred by limitatioif 
at the date of tlio institution of such proceeding. The question whether 
a procectling is so affected depends on the facts and circumstances of 
eacli ca-e. Thus, although an application by the liquidator of a com¬ 
pany for an order under section 186, Companies Act, for the recovery 
of money due from a contributory may neither be a "suit” nor an 
application to wJiich the first schedule of the Act applies and may 
be free from any bar of limitation directly, yet such application will 
not be maintainable if at the date of the application the recovery of 
the sum by suit is barred by limitation. The reason is that in view 
of the place and context in which the words “money due” occur in 
section 186 , Companies Act, they must be confined to money due and 
recoverable in a suit by tlie company and they do not include any 
moneys wliich at the date of the fipplication under the section could 
not have been so recovered.^ 
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section 156, Companies Act. and although a suit for such money may 
be barred by limitation under article 112, Limitation Act, the liability 
under section 166, Companies Act, can be enforced against him.® 

As seen in Note 20 to the Preamble, the Act does not apply to 
all applications under the Civil Procedure Code. For example, it does 
not apply to applications to the Court to do anything which the 
Court can do of its own motion and for which no application is 
necessary.® Thus, an application for the amendment of clerical and 
arithmetical errors in judgments and decrees is not subject to any 
I>eriod of limitation, it being open to the Court to amend such errors 
suo motu? Similarly, the powers of revision of the High Court under 

5. (’96) 20 Bom 654 (657, 658) (DB), Sorabji Jamsetji v. Ishwardas. 

(’08) 31 Mad 66 (67) (DB), Vaidisu'ara Ayijar v. Sira Subraviania Mudaliar. 
(’16) 3 AIR 1916 All 317 (318) : 35 Ind Gas 159 (160) : 38 All 347 (DB), Ja.jan- 
nath Prasad v, JJ. P. Flour and Oil Mills Co., Ltd. 

S€»e also Note 13. 


6 . (’24) 11 AIR 1924 Lah 331 (333) : 69 Ind Gas 403 (DB), Pirthi Nath v. Bashe- 
shar Nath. (Power of Insolvency Court under S. 37 of the Provincial Insolvency 
Act, III of 1907, to set aside alienation.) 

(’95) 22 Cal 425 (433, 434) (DB), Dwarha Nath Misser v. Barinda Nath Misser, 
(Application for partition under preliminary decree for partition.) 

(’06) 30 Bom 415 (420, 421) : 8 Bom L li 218 (DB), Balaji v. Ktishaba. (Duty of 
the Mamlatdar to order village officers to give eflect to his order—Duty absolute 
and unqualified—Limitation Act not applicable.) 

(’83) 7 Bom 316 (321, 322) : 7 Ind .Jur 609 (DB), Iswardas Jagjivandas v. Dosi- 
bai. (Application for pa.ssiDg judgment in terms of award which had been filed not 
governed by Art. 178 of Act of 1877 (now Article 181).) 

(*86) 8 All 519 (533, 634) ; 1886 All W N 182 (DB), Dhan Singh v. Basant Singh. 
(The mere fact that one of the parties has made an application asking the Court 
to amend its decree, will not render the action of the Court subject to the rule of 
limitation.) 

(’24) 11 AIR 1924 Lah 553 (554) : 75 Ind Cas 995, Daryai Singh v. Kunjlal. 
(Court can take action under S. 53 of the Provincial Insolvency Act at any tijne 
during pendency of proceedings when a transfer open to objection under the said 
section is brought to its notice by an application made to it by a creditor of the 
insolvent.) 

(’81) 4 Mad 172 (173) (DB), Kylasa Goundan v. Baynasamy Ayyan. (The provi¬ 
sions of the Limitation Act do not extend to an application by a purchaser of 
land at a Court sale under a decree to obtain a certificate.) 

(’82) 6 Bom 686 (587) : 7 Ind Jur 35, Vithal Janardany. Vithojirav Pntlajirav. 


7. (’86) 8 All 519 (533, 634) : 1886 All W N 182 (D B), Dhan Singh v. Basant 
Singh. (Per Mahmood, J.) 

i ’07) 9 All 364 (365) : 1887 All W N 79, Darho v. Kesko Bax. 

*87) 11 Bom 284 (285) (D B), Shivapa v. Sivpajich Lixigapa. 

’86) 7 All 276 (280) : 1885 All W N 13 (D B), Baghuyiath Das v. Baj Kumar. 
(Per Mahmood, J.) 

(’29) 16 AIR 1929 All 337 (337) : 51 All 672 : 119 Ind Cas 287, HuJeum Singh v. 
SiiTCyj Pdl Sifigh* 

{'21) 14 AIR 1927 Rang 67 (67) : 4 Rang 347 : 98 I. C. 799 (DB), Mt. SaraBi v. 

Hamid Kasaim, _ , ^ 

(’26) 18 AIR 1926 Oudh 223 (224) : 91 I. C. 29, Jagynohayi 5iny/t v. Sitapatram. 
(Amendment of the decree can bo made so as to represent the intention of the 
Judge when he mode the decree.) 

(’24) 11 AIR 1924 Oudh 408 (409) : 80 Ind Cas 8.33, Dharshan Singh v. Mata 
Din Singh. (Error may be amended though twenty years old.) 

i '14) 1 AIR 1914 All 61 (62) : 23 Ind Cas 344. Sheo Balak Pathak v. Sukhdei. 

’97) 1897 Pun Re No. 12, Devidas v. Ourdatta. 

’29) 16 AIR 1929 Oudh 385 (387) : 118 I. C. 753 : 4 Luck 502 (F B), Mahomed 

R(U<h V# lUlYfl ScLTOOp* 

(’29) 16 AIR 1929 Nog 34 (36) : 116 Ind Cas 161 (D B), Mt. Dhannabai Johri v. 

K^ahtichand Johri. 

See also Artiole 181 Note 10. 
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section 115, Civil Procedure Code, can be exercised by it without any 
application by tlie parties and hence, there is no period of limitation 
for sucli application.^ Put, where the matter rests with the discretion 
of the Court, the fact that there has been undue delay in approaching 
the Court will be a factor for consideration by the Court.® Thus, 
although there is no period of limitation governing an application for 
revision, the High Court will refuse to interfere where such application 
has been made after an undue delay.^® 

It has been held tliat proceedings under the Workmen’s Compen¬ 
sation Act are not governed by the Limitation Act.'^ But an applica¬ 
tion to execute an award under the Bombay Co-operative Societies Act 
falls witliin this section as such award in executable as a decree. 

The section applies to every suit and applies without distinction 
to suits concerning both sacred and secular property.'® There is also no 
provision in the Act which exempts suits relating to wakf in’operties 


8. {'22) 0 AIR 1922 Pat 525 (52G) 
Bni V. Mahesh Kant. 


1 Pat 232 :65 Ind Cas 122 (DB), Bam Prasad 


(’30) 17 AIR 1930 Oiulh 401 (401) : 120 Inil Cas 395 : 31 Cri L Jour 1012, Naim 
Afa V. Emperor. 

(’33) 20 AIR 1933 Pesh 51 (52): 144 Iiid Cas 482, Ghulam Rasul v. Samnndar. 

9. (’23) 10 AIR 1923 Nag 109 (110):67 Ind Cas 310, Udajiram v. Rajeshtvar. 
(’28)15 AIR 1928 Nag 149 (149) : 109 Ind Cas 727, Udajiram v. Rajeshwar 

Trivihuk Rao. (Laches may disentitle a party to relief under S. 152, C. P. C.) 
(’24) 11 AIR 1924 Rang 45 (45);79 Ind Ca.s 441, Mating Hvian v. Ma Shin. 

10. (33) 20 AIR 1933 Lab 175 (175, 176) : 142 Ind Cas 687, Kailash & Bros. v. 
Burga Prasad. 

(’22) 9 AIR 1922 Mad 63 (64) : 65 Ind Cas 732, Yagnasatni Iyer v. K. Chidam- 
baranatha Mvdaliar. (Revision application was delayed for more than 90 days 
— Court has discretion to excuse delay.) 

(’21) 8 AIR 1921 Oudh 141 (142) : 24 Oudh Cas 282 : 64 Ind Cas 303, Mahahali 
Persliad v. Balbhaddar Singh. 

(’23) 10 AIR 1923 Oudh 272 (272):77 Ind Cas 115, Binda Prasad v. BanarsiDas. 
(’25) 12 AIR 1925 Oudh 608(608):86 Ind Cas Z29,MdhadeoPrasadw.Mi.Ganeshi. 
(’33) 20 AIR 1933 Pat 582 (582) : 147 Ind Cas 200, Kesho Prasad v. Mohetidra 
Prasad. (C. P. C., S. 115 — Practice is to entertain civil revision only if filed 
within three months of order.) 

(’26) 13 AIR 1926 Nag 65 (65) : 89 Ind Cas 933, TJdairam v. Thaknr Prasad. 

(C. P. C., S. 115—Time for filing revision is 45 days in C. P. and Berar.) 

(’29) 16 AIR 1929 Oudh 383 (383), Jagannath v. B'xkarmajit Singh, 

(’30) 17 AIR 1930 Oudh 496 (496) : 128 Ind Cas 739 (D B), S'amidHhtissrt v. 
Mohammad Amuar. 

(’30) 17 AIR 1930 Oudh 401(402):126 I.C. 395:31 Cr.L.J. 1012, Naim v. Emperor. 
(’26) 13 AIR 1926 All 577 (578) : 96 Ind Cas 877:27 Cri L Jour 1021, Emperor v. 
Bamnarain. 

(’26) 13 AIR 1926 All 767 (768) : 27 Cri L Jour 1132 : 97 Ind Cas 652:49 All 228, 
Ram Deo Singh v. Emperor. (Revision to High Court against order under 
S. 107, Cr. P. C., should be made within 30 days.) 

(’28) 15 AIR 1928 Mad 528(530):51 Mad 672:110 Ind Cas63{DB), 

V. Narayanan. (In an exceptional case mere lapse of time is no ground for 
rejecting revision petition.) 

(’81) 4 All 154 (155):1881 Alt W N 165 (DB), Durga Prasad v. Sheo Charan Lai, 

11 . (’38) 25 AIR 1938 Cal 348 (351) : ILR (1938) 2 Cal 52:178 Ind Cas 810 (DB), 
Salamat v. E. I. Raihvay. 

12 . (’38) 25 AIR 1938 Bom 424 (425): 177 Ind Cas 897 (DB), Co-operative 

Credit Bank^ Dharwar v. Keshav Trimbak. 

13 . (’38) 25 MR 1933 Lah 369 (376, 377):175 Ind Cas 945 (FB). Masjid, Shahid 
Oanj V. Shiromani Giirdivara Parbandhak Cennmitteet Amritsar.^ 
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from its operation. Heuce» a suit relating to a mosque is subject to 
the rules of limitation prescribed in the Act.^"* 

Suits by juristic persons like other suits are subject to the law of 
limitation and enjoy no special privilege in this respect.'"’ 


27. Applicability of Act to arbitration proceedings. — 

Under S. 37 of the Arbitration Act, X of 1940, all the provisions of the 
Limitation Act are applicable to arbitrations as they apply to pro¬ 
ceedings in Court. Before the passing of the above Act, the position 
was as follows : The Limitation Act only applied to suits, appeals and 
certain applications to Courts. As arbitration proceedings did not come 
within any of these categories, the Act did not directly apply to them.' 
But in making th|ir award it was the duty of the arbitrators to have 
regard to the provisions of the law of limitation and not to allow 
claims which were barred under such law.^ Where the arbitrators 
failed in this respect and the error was apparent on the face of tlio 
award, the award could be remitted to the arbitrators for re-consi¬ 
deration.^ 

Where A and B enter into an agreement to refer future disputes 
that may arise out of a contract to arbitration, it has been held that 
after the expiry of limitation for a suit for the enforcement of the 
claims arising out of the contract, there would be no siibsisting differ¬ 
ences which could be referred to arbitration and that a reference to 
arbitration under such circumstances is invalid.* 


After a suit is referred to arbitration by order of the Court, the 
Court has no power to dismiss the suit as barred by limitation.® 

14. (’38) 25 AIR 1938 Lab .369 (380):175 In<l Cas 945(FB), ;VrtsJid, Shahid Oanj 
V. Shivoiitani Quvdwava Purbaudhah Cotnniittee, Ainrilsar» 

15. (’38) 25 AIR 1938 Lab 369(385):175 Ind Cas 945(FB), Masjid, Shahid Oanj 
V. Shirofnani Ourdtoara ParbandhaU Committee, Amritsar, 

Note 27 


1. (’29) 16 AIR 1929 P C 103 (105, 107) : 115 Iiid Cus 713 : 56 Ind Api) 128 : 
66 Cal 1048 (P C), Pnmdult Ramhissen Dass v. E. D. Sassoon & Co. 

2. (’29) 16 AIR 1929 P C 103 (105, 107, 108): 115 Ind Cus 713 : 56 Ind App 128 : 
66 Cal 1048 (P C), liamdntt liamkissen v. E. D. Sassoon <6 Co^ 

(’83) 1883 Bom P J 339, Rataji V. Xrt»io. r t> onn i-7u t i r- a'?'? 

' [See (’37) 24 AIR 1937 Rang 363 (364): 1937 Rang L R 399 : 173 Ind Cas .377, 
Maunq Kyaw Tha v. Co^oiteratire Town Bank, Ilcmada. (It is not the inten¬ 
tion ol the Legislature that the arbitrator should anoguto to himself the right 

to ignore the law of limitation.) ,ni xr t 

(’92-96) 2 Upp Bur Rul 9 (10), Ma Min Kn v. Mnung Tha Nynu.] 

3. (’81) 18 AIR 1931 Mad 619 (624) : 133 Ind Cas 522 (DB), Alagapa Chettiar v. 

(’97) 24 Cal 469 (473) (DB), Saturjit Pertap Bahadur Saht v. iJulhin Oulab 
Koer. (In this cose, it was held that the award wa.s not vitiated by any error 
apparent on the face of it.) 

(’97) 1897 All W N 162 (163), Rrtmjafnn Rrti V. , 

(’26) 13 AIR 1926 Sind 209 (211) : 19 Sind L R 24 : 9o Ind Cas 7o0, Official 
Receiver v. Kersondas Mavji. 

4 . (’29) 16 AIR 1920 Sind 66 (68) : 107 Ind Cob 435 (DB), Uitavichand Brijlal 

"[But «e\”27) 14 AIR 1927 Sind 177 (181) : 100 Ind Cas 890. Balmokand x. 
V iiamchand!Brijlal. (Claim time-barred at the time of reference can validly 
form Bubject-matter of reference—AIR 1926 Sind 209 dissented from.) 

5. (’97) 1897 All W N 162 (163), Ramjatan Rai v. Shecbalak Rai, 
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Notes 28-29 


28, Inherent power and limitation, — As seen in Note 3, the 
Com-t hiis no inherent i) 0 \ver to relieve against the bar of limitation. 
As the Court can exercise its inherent power of its own motion, an 
application to the Court to exercise its inherent power is not governed 
by any period of limitation.* As to whether the Court has inherent 
power to act in any particular case depends upon the question whether 
any definite remedy is provided for governing such a case. The general 
principle is that wliere the law provides a definite remedy in regard 
to any matter, the Court has no inherent power in respect of such 
matter. Hence, a person who has failed to avail himself of a definite 
remedy provided by law within the prescribed period of limitation, 
cannot invoke the inherent power of the Court.^ Further, as it is 
discretionary with the Court to exercise its inherent power, it can 
refuse to do so if there has been undue delay in invoking such power.^ 

29. Set-off and counter-claim—Limitation, — A claim of 

sut-olt l)y the defendant to a suit is not a proceeding to which this Act 
applies and hence is not directly .subject to any period of limitation. 
But whether a set-off can be claimed may depend in certain cases 
on tlie question wliether a unit for the amount sought to be set off 
would have been barred by limitation. Thus, a legal set-off cannot be 
claimed, unless a suit for the amount sought to bo set off would have 
been within time at the date on which the suit wherein the set-off 
is claimed was filed.* But there is a conflict of decisions whether an 
equitable set-off can be claimed where a suit for the amount claimed 

f’60) 1 Af<ra llev 53 (54) (DB), Ameen Chund v. Mendhoo Khan. 

(’75) 1875 Pun Re No. 2, Shatua v. Azim. 

[See (’81) 1881 All W N 17 (18) (DB), Jagmandar Das v. Piare Lai. 

(’71) 3 NWPHCU 177 (178) (DB), Monowar Khan v. Ahdoollah Khan. 
(Where the reference to arbitration has fallen through, the Court regains power 
to go into the question of limitation.)] 

Note 28 

1 . ('27) 14 AIR 1927 All 439 (441) : 101 Ind Cos 676 : 49 All 692 (DB), Chandra 
Shekhar v. Amir Bcgam. 

2. (’35) 22 AIR 1935 Cal 336 (337) : 156 Ind Cos 126 : 62 Cal 61 (DB), Sarat- 
chandra Sen v. Mritunjag Rag. 

(’31) 18 AIR 1931 Cal 319 (320): 129 Ind Cos 778, MadhaBam v, Mt. TupooRtibhay\u 
(’25) 12 AIR 1925Lah321 (321): 86IndCas256, J’irw DaniC/iaad V. Pritam Das. 
(’33) 20 AIR 1933 Mad 258 (258, 259) : 143 Ind Cas 240 (DB), Sundaresa Iyer v. 
Subha Rao. 

(’24) 11 AIR 1924 Rang 274 (275) : 82 I. C. S.G.M.SamsonY.Silvaran. 

(’32) 19 AIR 1932 Oudh 220 (222) : 138 Ind Cos 149 (DB), Jagmohan v. Mahadeo. 
(’28) 15 AIR 1928 Nag 91 (92) ; 23 Nag L R 183 : 107 I. C. 193, Saba v. Dayaram. 
(’27) 14 AIR 1927 Nag 197 (198) : 101 Ind Cas 320, Sabuddin v. Pundlik. 

3. (’25) 12 AIR 1925 All 236 (237) : 84 Ind Cas 746 : 47 All 304 (DB), Dutiaz- 
ul-nissa v. Chuttan Lai. 

Note 29 

1. (41) 28 AIR 1941 All 273 (279) : 1941 O W N 548 (549), Thakur Prasad v. 
Ojlicial Liquidator, Benares Bank. (Under 0.8,R. 6, C. P. C., the money sought 
to be set off should bo legally recoverable by the defendant from the plaintiff.) 

(’30) 122 Ind Cos 490 (490) (Lah) (DB), Firm Bishambar Das~Mul Raj v. Firm 
Salig Ram-Bindra Ban. 

(’21) 8 AIR 1921 Cal 67 (68) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai v. 
Tarubala Dassi. 

{See also (’21) 8 AIR 1921 Mad 688 (688) : 62 Ind Cos 852 (DB), Suhraya Bhan- 
dary \. Janardana Bhandary."] 
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would have been barred by limitation.^ In proceedings for the windiu<^ 
a company, the Official Liquidator in exercising his rights 
imder the mutual credit clause (see s. 46 of the Provincial Insolvency 
Act of 1920 and S. 229 of the Companies Act of 1913) can set off against 
a debt due from the company a debt which the debtor owes to the 
company although the latter debt may be time-barred.^ 

Counter-claim : Where the defendant in a suit makes a counter¬ 
claim against the plaintiff, such counter-claim virtually amounts to a 
suit and hence can be made only where at the date when it is 7 nade 
an independent suit for the amount claimed would have been in time."* 
Thus, in the case of a set-off, the date with reference to which the 

applied (in cases in which such test is applicable) 
IS the date of the institution of the suit wherein the set-off is claimed; 
whereas in the case of a counter-claim, the date with reference to 
which limitation is determined is the date on w'hich the written 
statement making the counter-claim is filed.® 


30, Insolvency proceedings and limitation _A debt which 

is not barred by limitation on the date of adjudication is provable in 
insolvency, although it may be barred on the date of the proof.' 

Prasad v. Kali 
^5’ way of equitable sot-oflf.) 

Majid v, 

^fahto v. Raghubar dope. (Do.) 

( 82) fa 6"® (039), Merwanjx Horviusjx v. Ru&tomji Biirjorii. (Do ) 

[Comra ( 19) 6 AIU 1919 Cal 916 (917) ; 47 Ind Cas 938 (DB), Kanailal Kundu 
V. Nxlya Saran Muherjee. (Claim barred at the date of filing written statement 
cannot be allowe<l to ho set off-) 

(•17) 4 AIR 1917 Mod 258 (258, 259): 32 Ind Cas 80 : 39 Mad 939 (DD) Vvravaix 
Chetty V. Nataraja Desikar. (But wherethereisa fiduciary relationship between 
the parties, and there is accountability, even barred claims mav be tak«n 
account in passing the final accounts.)] ^ 

All 278 (279) : 1941 OWN 548 (549), ThaJnir Prasad v 

O fficxal Lixquxdaior^ Benares Bank Ltd. 

4. (’25) 12 AIR 1926 Nag 445 (446, 447) : 89 Ind Cas 371, Beni v. Bisan Daval 

(’20) 7 AIR 1920 Mad 819 (821): 42 Mad 873 : 53 I. C. 234 (DB), Narsimha Bao v. 

SriHxvasa Jac/annath Rao. 

ISee (’37) 24 AIR 1937 Nag 210 (210, 211) : 171 I. C. 502, Swidervial Jaikisan 
v.GaneshNarayan. (Counter claim—Allegation of loan put forward by defendant 
not os aground of defence but as a ground of attack—Limitation—Written state¬ 
ment more than three years after dale of payment—Counter-claim held barred.)] 

5 . (’84) 21 AIR 1934 All 427 (428, 429, 430) : 150 Ind Cas 105 ; 56 All 821 (DB), 

■ Bharata v. Chet Ram. 

(’21) 8 AIR 1921 Cal 67 (68) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai v. 

Tarxibala Dasai. 

(’23) 10 AIR 1928 Bom 113 (118) : 77 Ind Cas 943, Najan Ahmed Ilaji AH v. 

Salemahomed Peermdhomed. 

[See (’98) 1898 Pun Re No. 63, Sohna v. Nand Ram. 

(’86) 7 All 284 (287) : 1886 All W N 40 (DB). Pragi Lai v. .Maxwell.] 

[But see (’19) 6 AIR 1919 Cal916 (917): 47IndCiis93B(DB). iiTanaiLaf Kundu 
V. Niiya Saran Mukerjee. (Claim which has become burred by limitation at 
the time of filing the written statement in a suit is not a debt legally recoverable 
by the defendant from plaintiff and cannot therefore be allowed to be set off.)] 

Note 30 

1. (’24) 11 AIR 1924 Oudh 851 (362) : 76 Ind Cas 790 (DB). Ijaz Hussain v. 

Lachman Das. 


Section 3 
Notes 29-30 
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Section 3 An ai)i)lication hy a creditor under the Provincial Insolvency Act 

Notes 30-31 to be brouglit on tlio schedule of creditors is not governed by any 

period of limitation. But such apidication may be refused on the 
ground of umlue delay on the part of the creditor.^ 

An api*lication by tlic Otlicial Assignee under S. 7 of the Presi¬ 
dency Towns Insolvency Act for tlie recovery of moneys due to the 
estate of the insolvent is equivalent to a suit, and cannot be allowed 
if at the date of tlie application a suit for the recovery of the moneys 
would liave been barred by limitation.^ 

As to whether the j^eriod during which insolvency proceedings 
are ponding agaiiist a per.soi) can be deducted in calculating the period 
of limitation for suits and other proceedings by or against such person, 
see Notes under s. 15. 


31. Plea of exemption from limitation.—Order 7, Rule 6 of 
the Civil Procedure Code provides tliat where a suit is instituted after 
tlic ]*rescj'ibed period of limitation, the plaint should show the ground 
upon which exemption from the bar of limitation is claimed. Hence, 
where the allegations in the plaint show that the suit has been instituted 
after the period prescribed by the first schedule and the plaintiff relies' 
on the provisions of any of the sections from 4 to 25 of this Act as saving 
his suit from the bar of limitation, the plaint itself must show the 
ground on which such exemption is claimed.' Where the plaint does 


(’25) 12 AIR 1925 Pat 438 (440) : 4 Pat 128 : 85 Ind Gas 543 (DB), Babii Lai 
Sahn V. Krishna J*rashad. 

(’20) 1.3 AIK I920Oiulb 621 (621) ; 98 Ind Gas 74 : 2 Luck 261 (DB), Damodar 
Das V. Uatnidul linhynan. 

[Sec also (’32) 19 AIR 1932 Mad 287 (288) : 55 Mad 630 : 136 Ind Gas 822 (FB), 
Fatma Hi v. Kayoor Khan. (Limitation expiring during holidays—Debtor 
adjudged insolvent on re-opening day—Debtor is “subject” to the debt within 
S. 46 (3), Presidency Towns Insolvency Act, at the time of his adjudication and 
the debt is provable in the insolvency.)] 

2. (’27) 11 AIR 1927 Rang 263 (264, 265) : 5 Rang 384 : 104 Ind Gas 816 (DB). 
Jhan Bhadur Singh v. Bailiff of the District Court of Toungoo. 

3. (’36) 23 AIR 1936 Mad 778 (779) : 164 Ind Gas 660 ; 59 Mad 1020 (FB), 
iVtifbMsa'flWji Chettg v. Official Assignee, Madras. 

See also Note 26, 

Note 31 

1. (’37) 24 AIR 1937 Mad826(828):176 I.G. 939, iffadappni/rt v.P. Mahabdla Boo, 
(’35) 22 AIR 1935 Gal 255 (256) : 155 Ind Gas 721, Debji Ghelabhai <t Bros. v. 
Mehta <& Co., Asaiisol. (Written statement filed in suit itself cannot be called 
in aid for the purpose of S. 20 of the Act—A suit must be tried on the cause of 
action as laid in the plaint.) 

(’10) 7 Ind Gas 455 (457) : 34 Bom 540 (DB), Ghulani ffussain Tayabali v, 
Muhaintnadali Ibrahmji. 

(’95) 22 Cal 952 (note), Administrator-General of Bengal v. Chunder Cant. 

(’33) 20 AIR 1933 Lab 491 (492) : 145 Ind Gas 348, Mt. Umri v. Ealu. 

(’29) 16 AIR 1929 Lab 266 (266, 267) : 118 Ind Gas 52^,Pahumal v.Chunni Lai. 
(’22) 9 AIR 1922 Lab 39 (40) : 3 Lah 233 : 69 Ind Gas 419 (DB), Uttam Chand v. 
Mt. Thaliar Devi. (But a plaintiff having mentioned one ground of exemption in 
the plaint is not debarred by the provisions of O. 7, R. 6, C. P. C., from taking 
another ground to get over the bar of limitation.) 

(’09) 4 Ind Gas 902 (906) : 1910 Pun Re No. 43 (DB), Abdul AH v. Von Goldstein. 
{Held that in this case, the plaint did make the intention of the plaintiff clear, 
the intention to rely on the alleged acknowledgments which saved the bar of 
limitation.) 

(’09) 4 Ind Cos 923 (924) (Lah) (DB), Mt. Gauhar Bihi v. Ghulam Muhammad. 
(’33) 20 AIR 1933 Mad 675 (677) : 145 Ind Gas 933, Ramasivami v. Palaniappa, 
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not comply with this requisite, it must be rejected under o. 7 , li. n of 
the Code,^ and the plaintiff cannot be allowed to rely on any ground, 
not shown in his plaint as saving his suit from the bar of limitation.^ 
But the Court can allow the plaint to be amended by including such 
ground of exemption.^ As to when such amendment can be allowed, 
the matter is within the discretion of the Court.® Generally speaking,’ 
a plaintiff will not be allowed to plead a ground of exemption at a late 
stage of the proceedings where such ground raises new questions of 
fact and cannot be disposed of, on the facts before the Court.** But, 
where the questions raised are capable of determination on the facts 
before the Court, the point can be allowed to be raised at any stage.^ 


52 Ind Cas 243, Maru<Iai Mvthirian 


V. 


(’19) 6 AIR 1919 Mad 332 (333) 

Chinnakannu MtUhirian. 

554, Vithoha Yadeo v. Suruahhan 

C;m«erdAari Mahto v. 

(’14) 1 AIR 1914 Sind 70 (73) : 8 Sind L R 69 ; 27 Ind Cas 344 (DB), Gulrahnal 

(’14) 1 AIR 1914 Lah 337 (338) : 1914 Pun Re No. 83 : 26 Ind Cas 441, Gohxnda- 

(’10) 8 I. C. 999 (1011): 1910 Pun Re No. 97 (DB). Nihal Devi v. Khhorc Chond. 
2. (’23) 10 AIR 1923 Nag 30 (31), Sawalram v. Canesli Dal. 

Vxthoba Yadeo v. Snri,ahhan. 

^ UUam Chand 

V. Mt. Tndkar Dev%. 

!*nl! ix Jagannadhn Jiao v. Seshaip/a. 

fNL^PT7^W^ Roy v. liajnarain MUtev. 

[S^ ( 17) 4 AIR 1917 845 (845) : 36 Ind Cas 593, Nagendran Chetty v. 

Kup-pusamy Ayen. (Objection that the plaintiff did not set out the ground of 
exemption from limitation will not be allowed to be taken in revision in the 
High Court.] 

iSee also (’03) 30 Cal 699 (708) : 7 Cal W N 651, Benode Bchari Moolierjee v 
Baj Narain Milter. (Quinre.)] 

See also cases in foot-note (1) ateve. 

4. r09) 3 Ind Cas 169 (160) ; 34 Bom 250 (DB), Gunnaji v. Jl/a7fann 

(’86) 1886 Bom P J 169 (DB), Gangabai v. VenJeaji. ' 

(’18) 5 AIR 1918 Lah 220 (220) : 46 Ind Cas 495: 1918 Pun Re No. 102, Rainsukh 
Das V. Ghulam Muhammad. 

f’27) 14 AIR 1927 Mad 504 (505), Vasitdeva Nayudxi v. Venkalakshmi Ammal 
(’18) 6 AIR 1918 Mad 1200 (1200) : 38 Ind Cas 720 (DB), Mutkiah Chettxar v. 
Ghiihambaram Chetty. 

(’10) 7 Ind Cas 797 (797) (Mod), Nnthamuri Narayana Iyengar v. Balastibra- 
maniya Iyer. 

(’20) 7 AIR 1920 Nag 200 (202) : 16 Nag L R 198 : 56 Ind Cas 926, Tehchand v. 
Mt. Patto. (Limitation expired during vacation—Suit filed on the re-opening day 
—Plaint failing to show on what ground exemption was claimed —Held that, pro¬ 
per course was not to dismiss the suit but to require plaint to be amended.) 

(’86) 22 AIR 1936 Oudh 601 (603): 1581. C. 267 (DB), C/appooS««^/i v.//ar CTiaran. 

5. See Civil Procedure Code, Order 6 Rule 17. 

6. (’84) 21 AIR 1934 P C 208 (210): 161 Ind Cas 45 (P C), Kalyan Mal v. Ahmed 
Uddin Khan. 

(’41) 28 AIR 1941 Nag 100 (101) : I L R (1941) Nag 144, Shivjiram Dhannalal v. 
Qulabchand Kalooram. (Plea of minority cannot he rai^ for first time in 
second appeal—17 OWN 667 followed.) 

(’08) 81 640 (643): 4 Ind Cas 1131 (DB), Krishnamachariar v. Kuppammal. 

(*28) 10 AIR 1923 Lah 646 (646) : 82 Ind Cas 91 (DB). Ram v. Gaman Ram. (A 
remand, in order to enable the plaintiff to ascertain whether or not a demand 
was made within three years of the institatioD of the suit which would save 
limitation, was refused.) 

7. (’18) S AIR 1918 Mad 288 (239) : 44 Ind Cas 466 : 41 Mad 446 (DB), Palani- 
appa Chettxar v. Veerappa Chettxar, 
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Section 3 
Note 31 


The Court has also power to allow an amendment of the plaint 
hy introducing an additional ground of c:?:emption or substituting a 
now one.*' 

As to wlicthor a iduintiff who has relied on one ground of 
c'xeniption in his plaint can raise another ground at the trial without 
an anu-ndment of tlic plaint, sec the Authors’ Commentary on the Civil 
iM-ocediU'C Code, O. 7 R. c>, and the undermentioned cases.® 

Tlic requirement of o. 7 K. C, that the plaint should contain the 
ground of cxemiitiou from limitation only applies to cases in which the 
suit ai>pear3 prima facie to be baiTcd by limitation on the allegations 
of the plaint itself, and not where the bar appears only during the 
course of the ti-ial. In such cases the failure of the plaintiff to plead 
in his plaint exemption from the ordinary rule of limitation will not 
in*eclude him from raising such point at the heaving.^® Moreover, to 
satisfy the ]>rovi.sions of 0.7 R. C, it is sufficient if the plaint on the face 
of it shows the ground of exemption; it is not necessary that the ground 
of exemption should he set forth in explicit terms.“ 

[See (’31) IS AIR 1031 Cnl 670 (671): 132 I. C. 684 (DB). Hari Chara7i Bhunya 
V. Knvinri Dasi. (New plea as to applicability of particular article of 

Limilatiou Act can be tal\cn in second appeal provided defendant is not pre¬ 
judiced by .'inch course of action.) 

(’27) 14 AIR 1927 Boni 393 (398) : 103 Ind Cas 418 (DB), Mahomadsa Khadirsa 
V. K)indirsa llajhn.^ 

8. (’35) 22 AIR 1935 Mad 158 (159, 160): 154 Ind Cas 707, Mnthav^inal v. Gurit- 
saiux NayahKan. (No new relief ».? prayed on the same cause of action, nor fresh 
cause of action added—Amendment should be allowed.) 

9. (’35) 22 AIR 1935 All 946 (949) : 58 All 261 : 159 Ind Cas 387 (FB), Udeypal 

Siiiyh V. Lakshuii Chand. (I’laintiO can rely on ground of exemption different 
from that mentioned by him in the plaint under Order 7 Rule 6.) 

(’35) 22 AIR 1935 Bom 213 (214): 1561. C. 531, Percy F. Fishery. Ardeshir. (Do.) 
CIO) 8 Ind Cas 788 (789) (Cal) (DB), Fis/nrtni Debi v. Chandi Dasi Dehi. (Do.) 
(’33) 20 AIR 1933 Mad 874 (876) : 148 Ind Cas 377, Mahadeva Sastrigal v. 
MaruJai Beddiar. (Without amendment of plaint, new ground of exeniption 
cannot bo put forward.) 

(’36) 23 AIR 1936 Mad 545 (547) ; 165 Ind Cas 737, Bamasamy Chetiy v. Anaiya 
Padayachi, (Do.) 

(’37) 24 AIR 1937 Oudli 301 (392) : 13 Luck 334 : 168 Ind Cas 799 (DB), Satgur- 
nath V. Brahxnadal. (Ground of exemption from limitation taken in plaint— 
Plaintiff is not precluded from subsequently taking another and inconsistent 
ground to get over limitation.) 

10, (’19) C AIR 1919 Lab 20 (21) : 51 I. C. 956 : 1 Lah 89, Khandulal v. Fazah 
(T4) 1 AIR 1914 Lah 408 (410) : 1914 Pun Re No. 70 : 25 Ind Cas 463 (DB), Dev 

Baj V. Shiv Bam. 

(’19) 6 AIR 1919 All 227 (228): 51 Ind Cas 283 (DB), Katnala Devi v. Gur Dayal. 
(’22) 9 AIR 1922 Oudh 135 (137) : 25 Oudh Cas 89 : 68 Ind Cas 196, Pnw Autar 
V. Deni Singh. 

11, (’08) 7 Cal L Jour 560 (562) : 12 Cal W N 617 (DB), Bnghunath Bhagat v. 
Syed Samad Shah, 

(’09) 2 Ind Cas 77 (78) (Cal) (DB), Gaugndhar Snrhar v. Ehaja Abdul Ajij. 
(When the plaintiff or all the plaintiffs are minors, it is not usually necessary for 
them to plead exemption from the law of limitation—The Court can andmust see 
from the record that, being minors, against them time has not yet begun to run.) 
<’23) 10 AIR 1923 Lah 591 (592) : 82 Ind Cas 866 (DB), Suhhbir Singh v. P»ar« 
Lai. (No statement necessary where there was the endorsement of the Court 
returning the plaint giving the date of original pi-esentation and the date^ of 
return and the circumstances entitling plaintiff to the benefit of S. 14, Limitation 
Act, appeared on the face of the record.) 
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The above principles apply also to appeals and applications.^’ 

32. Limitation only applies to institution of proceedings, 
not their continuation.— The bar of limitation arises only where 
41 suit is instituted, an appeal lu-eferred or an application made after 
the prescribed period of limitation. Thus, the bar only applies where a 
proceeding has been instituted after the period of limitation. The bar 
does not apply to steps which constitute a mere continuation of a 
pending proceeding. Thus, where a suit dismissed for default is restored 
to the file, it does not become a fresh suit but is only the continuation 
of the old suit.^ So also, where a suit is validly instituted, but the plaint 
is returned for some purpose and re-presented, such re-presentation 
is only a continuation of the suit and does not affect the question of 
limitation.^ For other instances, see the undermentioned cases.^ See 

also Note 5. 

See also Article 182 Note 143. _ 

[See (’12) 16 Ind Cns 804 (805) : 1913 Pun Rc No. 32 (DB), Ha,-dhian Singh y 
The Delhi Cloth and General Mills Co.. Ltd (If facts as stated m the plaint 
neLsarily suggest fraud on the part of .a. defendant, the mere omission therein 
expressly to stigmatise the defendant’s conduct as fiaiidulent would be no bar to 
pSf/s relying on the provisions of S. 18 Limitation Act and in such case, 
the Court should return the plaint to the plaintiff foi amendment.)] 

See also Section 6 Note 29. t> i ? 7 

12 (’33) 20 AIR 1933 Sind 385 (.366): 147 Ind Cas 30 (DB), Kahandas Balchand 

V Mohammad Khan. (Where a person relies uiion a particular ground as reviv¬ 
ing limitation for an Lecution application, it is incumbent upon him to specify 
that ground in the application-If he fails to do so, it is not open to him to take 

advantage of it subsequently.) 


Section 3 
Notes 31-32 


-^'?’ll“ScaTiirf“r- DonMorwhether-pll-inrcoulS be raised - Bui 

lorer'SSuH did luo; the point to be yaised _ The Privy Council directed 

the applicant for review to pay the co.sts of the application.) 

ril\ 9 Ind Cos 157 (158) (Mad) (DB), Yereni Anjayj/a v VoppiilaraH Bapayya. 

fVVhere aSfication had been returned for presentation to proper Court the 
(Where p.,,,.* q,, application as to dates of receipt and return 

"""nUallupna'Lr 6, C P. C., though application does not 

expressly mention bow limitation was sa\ed.) 

Note 32 

AiVmVNa“lOcTio") v .Clah 

{See also (’28) 15 AIR 1928 Nag lub uuw; . non-representation 

™ss£r"“"" 

«««.!(.. — ■ 

>'5l‘SSS.“Si.”i»a"«wV.“ C» .17 (DM, L.U.. «... 

’89) 26 AIR 1939 Mod 397 (3^ He HrLeldation of plaint in LmeCourt after 
'miirin’gl^Tirof'";!?-^^^^^^^^ - a continuation of the 

3 °P16l 8 AIR 1916 Nag 81 (38) : 40 Ind Cas 393 : 13 Nag L R 81, Abli Dakar 
kMulLfman a Co y. Bambux. (Transfer of suit from one Court to another 

P2W ?rriH“m5 slm/sTofsloTlIs'sind L R 230 : 88 Ind Cas 116. Lakhmi- 
*-!hlld I^rfas Firm of Khnehaldas-Mangatram. (Minor electing under 

2.Lim.l6. 
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Note 33 


33. Amendment of plaint, etc, — The bai* of limitation 
iinclei* this section only ajiplies where a suit has been instituted after 
the poiiod of limitation. The bar does not apply to the amendment of 
plaints. In other words, the amendment of a plaint does not amount 
to the institution of a fresh suit. When a plaint is amended, the 
amendment relates back to the date of the institution of the suit and 
the suit in the amended form must be deemed as instituted on such 
date, so that if on that date the suit is not time-barred, the suit in 
the amended form will not be time-barred, although at the date of 
the amendment limitation for the suit may have expired.^ 

But the power of allowing amendments of pleadings is a discre- 
tionarij power and in exercising its discretion the Court will consider 
the question whether the proposed amendment alters the substantial 
character of the suit and whether a fresh suit w’ould have been 
time-barred if instituted on the date on w'hich the amendment is 
sought.- As a general rule, the Court will refuse the amendment, if it 

0. H2, H. 1*2. C. P. C., to continue suit brought by next friend is not to be deemed 
as instituting a fresh suit.) 

(72) 17 Suth W R 450 (451) (DB), Kalee Kishore Sen v. Nilamber Sen. (If 
instead of appealing from decision of previous suit plaintiff brings a fresh suit on 
same cause of action it cannot be treated as continuation of previous suit.) 

(’84) 1884 Bom P J 262 (DB), Parikh Gokaldas v. Paval Jalam. (Suit instituted 
by minor without next friend is not nullity and prevents statute of limitation 
from running, and may be proceeded with on a next friend being appointed.) 

(’38) 25 AIR 1938 All 552 (554) : 177 Ind Cas 695, Ramakani v. Satya Narain. 
(On receipt of stay order from High Court application for restitution ordered to 
be filed for the time being in record-room—Application is not finally disposed of 
and no question of limitation arises as to its being continued.) 

Note 33 

1 . (’38) 25 AIR 1938 Pat*205 (208) : 17 Pat 268 : 175 Ind Cas 354 (DB), Kesko- 
Das V. Hari Kishun Das. 

(’85) 9 Bom 373 (402), The New Fleming Spinning and Weaving Co. Ltd. v. 
Kessowji Naik. 

(’20) 7 AIR 1920 Cal 770 (770) : 63 Ind Cas 701 (DB), Nripendranath Das Gupta 
V. Hcmanta Kumar Bhatiacharjec. 

(’34) 21 AIR 1934 Lah 412 (412) : 150 Ind Cas 739, Topan Dass v. Tharia Rain, 
(AIR 1918 Cal 443 distinguished.) 

(’33) 20 AIR 1933 Mad 153 (156) : 143 Ind Cas 504, Satyanarayana Rao v, 
Venkatasioami. 

(’95) 17 All 288 (291): 1895 All W N 80 (DB) Barkhat-un-nissa v. Md. Asad AH. 
(’14) 1 AIR 1^14 Lah 263 (265) : 1914 Pun Re No. 62 : 25 Ind Cas 439(DB),»7a?a2 
Din V. Qaim Din. 

(’36) 23 AIR 1936 Rang 508 (509): 14 Rang 383 :1651. C. 810, Krishna v. Ma Aye. 
(’14) 1 AIR 1914 Nag 77 (78) : 10 Nag L R 32 : 23 Ind Cas 165, Nemasa v. Ram 
Krishna. (1 N L R 117, followed.) 

(’21) 8 AIR 1921 P C 50 (51, 52) : 48 Cal 110 : 47 Ind App 255 : 57 Ind Cas 606 
(P C), Charan Das v. Amir Khan. 

(1863) 1 Mad H C R 427 (428) (DB), Ismail Sahib v. Arumuga Chetti. 

(’05) 1 Nog L R 117 (121), Mangal Prasad v. Chandramall. 

(’71) 16 Suth W B 47 (48) (DB), Khellat Chunder Ghose v. Nitsseebunissa Bibee. 
(’75) 23 Suth W R 447 (447) (DB), Mengur Munder v. Baboo Huree Mohan. 

(’67) 7 Suth W R 157 (158)(DB), Greesh Chunder v. Pran Kishen Bhuttacharjee. 
(’66) 6 Suth W R 39 (39) (DB), Husrutoollah v. Aboo Md. Abdool Kader. 

(’66) 5 Suth W R 207 (207) (DB), i?rtm Coomar Shaha v. Divarkanath Haera. 
(’95) 19 Bom 320 (323) (DB), Patel Mafatlal v. Bai Parson. 

(’ll) 10 Ind Cas 731 (733) : 7 Nag L R 33, Durgagir v. Kollu. (Date of amend¬ 
ment is immaterial for purposes of limitation.) 

(’80) 2 All 832 (834, 835) (DB), Ram Lai v. Harrison. 

2. See Authors’ Commentary on the Civil Procedure Code, 3rdEdition,0.6,R.17,. 
Note 3. 
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Will alter the substantial character of the suit and if, at the time wlien 
the amendment is sought, a fresh suit would have been barred by 
limitation; the principle being that a defendant should not be deprived 
by means of an amendment, of a defence of limitation which would 
otherwise be open to him," But, in excep tional circumstances, the 

292 (DB). Ba7nkaran 

Thakurv, (Application for amendment made when claim asked 

is still discretion, it would be more wisely exei^ 
cised by refusing amendment.) ^ 

^T^Hari^Kis]mn 

^'naiTatT v. Sz^rya- 

^’^.%lyTvi:Kz^Ln 

FnJ} 160(162): 1301. C. 702 (DB), Allah Bakhsh v. Hamid Khan. 

( 05) 1 Nag L R 117 (120, 121), Mangal Prasad v. Cha^idramall 

(’14) 1 AIR 1914 All 302(303): 26 I. C. 42(DB), Bisheshar Prasad v.Gobind Bam 

(’14) 1 AIR 1914 Sind 70 (72, 73} : 8 Sind L R 69 ; 27 I. C. 344 (DB), Gulrahritd 
V. Pamanlal. 

(’24) 11 AIR 1924 Sind 144 (145) : 78 Ind Cas 905 : 19 Sind L R 262 (DB), Dtp- 
chand Daulat Bam v. Firm of Par^na^xand Chimaxidas. 

(’W) 12 AIR 1925 Rang 49 (54) : 2 Rang 414 : 84 Ind Cas 295 (DB), Hirjee 


Devaraj <& Co. v. Maung Nyun. 
(’25) 12 AIR 1925 Rang 264 (265) 
Moideen Nainar Meera. 

(’28) 15 AIR 1928 Mad 828 (829) : 
subba Boo. 

(’26) 13 AIR 1926 Cal 189 (189) ; 
(’27) 14 AIR 1927 Mad 650 (652) 
V. Chellappa Iyer. 

(’26) 13 AIR 1926 Mad 827 (828) 


: 90 Ind Cas 639 (DB), Nagoor Meera v. Haji 
110 Ind Cas775(DB), Seshacharlu v. Venkata- 

87 I. C. 218, Macleod & Co. v. Ivan Jones <t Co. 
101 Ind Cas 390 (DB), Santhanakrishna Naidxi 


96 Ind Cas 700, Bakshmanacharyulu v. Ven~ 
kataraxyianuja. (Amendments sought to be made in second appeal.) 

(’25) 12 AIR 1925 Mad 441 (442) : 86 Ind Cas 747, Mayankutti v. Kathiri. (Do ) 
(’16) 3 AIR 1916 Mad 698 (698) : 28 Ind Cas 828 (DB), Naraxjanan Chettiar v. 
Batnasabapathy Iyer. (Amendment can be allowed if it sets up no new cause of 
action but prays for additional relief on facts already alleged in plaint.) 

(’27) 14 AIR 1927 Cal 733 (736) : 104 I. C. 151 (DB), Nalinakha v. Bam Taran. 
(’31) 18 AIR 1931 Nag 74 (79, 80) : 131 Ind Cas 417 : 27 Nag L R 291, Bhimrao 
V. Mt. Gangabai. 

(’30) 17 AIR 1930 Nag 295 (296) ; 128 Ind Cas 407 : 27 Nag L R 226, Govind v. 
Baliram. 

(’32) 19 AIR 1932 Rang 26 (26) : 10 Rang 74 ; 1.37 Ind Cos 39, Byask Chandra 
Boy V. Ajodhyanath Deb. (Amendment not setting up new cau.se of action but 
only introducing fi'esh matter in plaint—Still if it deprives defendant of bis de¬ 
fence of limitation it will not be allowed.) 

(’82) 19 AIR 1932 Bom 117 (121) : 137 I. C. 710 (DB), Parbhu Das \. Lallubhai. 
(’10) 7 Ind Cas 455 (457): 34 Bom 640 (DB), Oulam Hussein Tyohalli v. Maham^ 
madaly Ibrahimji. 

(’28) 71 Ind Cas 270 (272) (Mad) (DB), Thirumalasseri Kotia'yil Shreedharavi 
Valia Bajah v. Parakkat. 

(’81) 18 AIR 1931 Bom 590 (591) : 135 Ind Cas 423, Bishamberdas v. Brijlal. 
(’31) 18 AIR 1931 Mad 1 (2) : 132 Ind Cos 311 (DB), Vaithilmgam Pillai v. 
Kandaswamy Pillai. 

(’33) 20 AIR 1933 Lab 774 (774) : 144 Ind Cas 822 : 14 Lab 807, BtUia Bam v. 
Bam Chandar. 

’81) 18 AIR 1931 Mad 642 (649): 183 Ind Cas 497 {DB)tChandramfnav. Seethan. 
’21) 8 AIR 1921 Pat 485 (486) : 64 Ind Cas 125, Sinehai Bam Bihari Ball v. 
East Indian Bailway. 

(‘OW 4 Ind Cas 726 (727) : 33 Bom 644 (DB), Kisandas Bupchand v. Bachappa. 
(’28) 110 Ind Cas 629 (530) (Cal) (DB), AkshoyCoomar Gope\. KaliNarayanBoy. 


! 
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Note 33 
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Note 33 


amcnclment can be allowed even in snch cases,* as for instance, where 
natural jusiiec is not on the side of the defendant and his plea of 
limitation is a ]')urely technical one/’ 

C.S-( { n) AIH 1011 All 49 (40) : I L K 1941 All 74 : 194 Ind Cas 72 (DB), 
JJnnuari Hum v. Mnhammad Yar Khan. (Plaintiff Laving knowledge of plaint 
1-oing difcctivc given opporhinity to amend—Defect not removed — Application 
for iiii tlicr amendment made beyond limitation— In circumstances of case held 
no further indulgence could be granted.)] 

[See also (’2->) 12 AIR 192-3 All 35-3 (356) ; 87 I. C. 55 : 47 All 450 (DB), Umar 
ThifOz V. Siiri Ham Das. (When pre-emption suit is dismissed for joining a 
'-lian-er, plaint cannot be allowed to be amended by striking off stranger’sname.) 
( J-l) 10 AIR 192.4 All 18< (18H) : 79 Ind Cas 220 (DB), Badri Singh v, Gohar~ 
dhan. (Do.l] 

4. (’21) 8 AIR 1921 V C 50 (51, 52): 48 Cal 110: 47 Ind App 255; 57 Ind Cas 606 
(l*Cj,C7m>n3i Dasw Amir A7m?i. (Plaintiff through clumsy, blundering and asser¬ 
ting rights in form not permitted by statute—Amendment should be allowed ) 
(’25) 12 AIR 1925 Cal 67 (74) : 83 Ind Cas 110 (DB), Niranha Chandra v. Atul 
Krishna Chose. 

(’35) 22 AIR 1035 Cal 102 (105) : 155 Ind Cas 1109 (DB), Induhala Dassi v. 

7, a Ish minn ro na n a. 

(■29) 16 AIR 1929 Horn 51 (53, 54): 114 Ind Cas 262 (DB), Bhogi Lai Tarachand 
V. JcfhJaJ Motilal. (Amendment can be allowed where through some blundering 
or inex|}crience plaintiff does not assert his rights in proper form.) 

( 94) 17 Mad 67 (68, 69) (DB), Satiappa Chetti v. Jogi Soorappa. 

(■•24) 11 AIR 1924 Cal 517 (520): 50 Cal 878; 79 Ind Cas 287 (DB), Satchidanand 
Duit V. Nritga Nath Miftcr. 

(’27) 14 AIR 19‘27 Lah 819 (8'20. 821) : 104 Ind Cas 700 : 9 Lah 217 (DB), Md. 
Ismail Khan v. iSni(?-?t7-di)i Khan. (Substantial justice is the aim and object of 
all rules of procedure.) 

(’14) 1 AIR 1914 Low Bur 173 (174): 25 Ind Cas 136 (DB), Palaniappa Chefty v. 
P. M. R. ill. Fir7n, 

('l l) 1 AIR 1914 Nag 77 (78) : 10 Nag L R 32 : 23 Ind Cas 165, Nemasa v. Rani- 
hrishnn.^ (.\ppellafe Court can allow amendment even after limitation where 
reque.st i.s made within time in original Court.) 

(’ll) 10 Ind Cas 218 (220) (Mad), Seeihi Kitiii v. Achutan Nair. (Authorities as 
to remedy open to plaintiff conflicting — Plaintiff taking one view—Amendment 
can be allowed.) 

(’76) 2 Cal 1 (15, 16): 25 Suth R 425 (DB), Bamdoijal v. Ajoodhia Rain. 

(’36) 23 AIR 1936 Mad 785 (787,788): 165 Ind Cas 301 (FB), Official Assignee v. 
Kappnsioamv Naidu. 

(’36) 23 AIR 1936 Mad 632 (633) : 165 I. C. 503, Chelam SaJeka Baja v. Mvthu- 
sami Moo 2 )ar. 

(’25) 12 AIR 1925 Nag 9 (11): 78 Ind Cas 234, Sitarani v. Nand Ram. (Bona fide 
mistake found out on inspection taken by defendant—Amendment can be allowed.) 
(‘27) 14 AIR 1927 Nag 310 (311, 312): 103 Ind Cas 455: 23 Nag L R 81, Bhuwan 
Lai V. Sinnranlal. (Defendant himself suggesting amendment—He was held to 
have waived plea of limitation.) 

(’25) 12 AIR 1925 Nag 155 (156): 82 1. C. 177, Bulakidas v. Agent, B. N. Ry. Co. 
(’29) 116 Ind Cos 871 (874) (All) (DB), Sheo Prasad v. Nawal Kishore. (Suit for 
IK)ssession on deed of compromise—Amendment into one for possession allowed.) 
(’25) 12 AIR 1925 Sind 173 (175): 78 I. C. 846, Jeskiratn Bhagwandas v. Ratan- 
chand Fafehchand. 

(’34) 21 AIR 1934 Sind 33 (33) : 148 Ind Cas 974, Jethanand Moorijmal, In re. 
[See also (’39) 26 AIR 1939 Mad 397 (399), Chendrayya v. Seethanna. (Plaint 
returned for want of pecuniary jurisdiction—Re-presentation in same Court after 
omitting portion of the relief—-It can be treated as a continuation of theoriginal 
suit.) 

(’35) 22 AIR 1935 Mad 202 (203), Srirangam ChelUar v. Sornani Pillai. (Insol¬ 
vency proceedings.)] 

5. (’68) 9 Suth W R P C 9 (14) : 11 Moo Ind App 468 : 2 Suther 107 : 2 Sar 320 
(PC), Mahomed Zahoor Alt Khan v. Thakooranee Rufta Kooer. (Suit wholly 
misconceived—Instead of dismissing the suit, the Privy Council allowed it to be 
amended as the defence of limitation, if a new suit bad to be filed, would be 
most inequitable in the circumstances of the case.) 

Sec also Note 39. 
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Where the proposed amendment does not alter the suhstantial 
nature of the suit,® or where at the time the amendment is souglit 
even a fresh suit would not be time-barred,^ there is no question of 
the defendant being deprived of any possible defence of limitation and 
there will be no reason for refusing such amendment on the ground 
of the defendant being deprived of such defence. It depends on the 
circumstances of each case whether the proposed amendment alters 
the substantial character of the suit® or whether a fresh suit would 
have been barred by limitation when the amendment is sought. 

The above principles will also apply to the amendment of 
memoranda of appeals® and applications.^® 

See also the Authors* Commentary on the Civil Procedure Code, 
3rd Edn., Notes under o. 6 R. 17, o. 21 R. 17 and 0.41 r. 3. 


6. (’39) 26 AIR 1939 Nag 23 (25) : 181 lad Gas 106, Ram Nath Hajarimal v. 
Mohanlal Badhakisan. (Merely furnishing particulars and introducing no new 
cause of action—No question of limitation arises.) 

(’20) 7 AIR 1920 Low Bur 92 (93, 94): 64 Ind Cas 29, Ma E Gyice v. Ma Le Wa. 
(Amendment nothing more than original claim in another form and one that the 
other party had already to meet.) 

(’26) 13 AIR 1926 Mad 128 (129) : 92 Ind Gas 330, Bamasioami v. Venkatanara- 
.yana, (Amendment asking for change not in cause of action but in its date.) 

(’25) 12 AIR 1925 Nag 9 (11) : 78 Ind Gas 234, Sitaram v. Nandram. (To disclose 
further details of facts which support a cause of action already sued upon is not to 
introduce a new relief.) 

(*11) 10 I. C. 476 (477): 33 All 616, Muhammad Sadiq v. Abdul Majid. (Amend¬ 
ment amounting to a mere correction of the description of the property.) 

(’93) 1893 All 112 (113), Ajudhia Bam v. Muhammad Munir. (Amendment of 
clerical error, no question of limitation.) 

(’95) 22 Gal 692 (712) (DB), Dhani Bam Shah v. Bhagirath Shaha. (Proposed 
amendment not likely to result in the inclusion of any new claim or cause of 
action barred by limitation at date of the proposed amendment.) 

(’ll) 10 Ind Gas 737 (737, 738) : 7 Nag L R43, Bansidhar v, Baghabir. (Suit bad 
for multifariousness — Amendment asking for restricting relief so as to avoid 
multifariousness.) 

(’87) 24 AIR 1937 Cal 485 (487) : 173 Ind Cas 707 (DB), Jogendra Narain v. 
Debendra Narain. (Petitioner, by amendment, not wanting to substitute one 
cause of action for another nor to change subject-matter of suit but simply wanting 
to add another ground of exemption from limitation—.Amendment was allowed.) 

[See (’34) 21 AIR 1934 Cal 554 (555) : 61 Cal 433 : 150 I. C. 982 (DB). Bamen- 
dra Mohan y.Keshab Chandra. (Facts on which the amendment was based were 
indicated in the plaint itself with sufficient clarity and completeness.)] 

7. (’39) 26 AIR 1939 Mad 397 (398), Chendrayxja v. Seethanna. (Reversed on 
another point in A I R 1940 Mad 689.) 

\8ee (’14) 1 AIR 1914 Nag 77 (78) : 10 Nag L R 32 : 23 Ind Gas 165, Nemasa v. 
Ramkrishna.'] 

8 . (’26) 18 AIR 1926 Sind 264 (266, 267): 96 Ind Cas 79 : 21 Sind L R 336, ^or- 
dhandas v. Qokal Khataoo. (Court must look to substantial natui’c of the elaim 
introduced.) 

9. (’81) 18 AIR 1931 Rang 314 (315): 135 Ind Cas 328, Mating Ba v. Mating Tha 
Yin. (Court under mistaken impression that leave to file additional ground is 
obtained—It can be assumed that permission to argue it is impliedly given.) 

(’21) 8 AIR 1921 Lah 228 (229) : 67 Ind Cas 44, Jiwan Shah v. Mt. Fateh Bibi. 

10. (’87) 24 AIR 1937 Lah 895 (896) : 171 Ind Cas 31, Sodhi Lai Singh v. Firm 
Lola Bchari Lai Lakshari Mai. (Application for adjudication in time—Amend¬ 
ment to correct misdescription of property allowed beyond time — Amendment 
takes effect nunc pro tunc.) 

(*01) 6 Cal W N 816 (817) (DB), Shama Prosad Ohose v. Taki Mnllik. (Application 
for re-hearing of appeal—Amendment of.) 


Section 3 
Note 33 
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Section 
Notes 33a 


33a. Conversion of proceedings. — Where a proceeding of 
35 one character is converted into one of a different character, the date 
of institution of the latter proceeding is, on the principles stated in 
Note 33 above, the date on Tvhich the former proceeding was instituted. 
But, the questions as to what is the period of limitation applicable 
to tlie proceeding and wlien it begins to run must be determined 
with reference to the proceeding as converted. Hence, although the 
proceeding as originally instituted may have been within time at the 
date of its institution, if at such date the proceeding as converted 
would have been barred by limitation, the latter must be held to be 
barred. Thus, suppose a suit is converted into an application for 
execution under s.47, Civil Procedure Code. If at the date of the 
institution of the S7iit the application would have been barred by 
limitation, the application must be held to be barred although the 
suit may be within time at such date. 

Where a Court has a discretion to convert a proceeding of one 
character into a different kind of proceeding and where the proceeding 
as converted would be barred by limitation on the above principles, 
the Court will refuse to convert the proceeding.^ 

34, Withdrawal of suit and institution of fresh suit. — 
Where a suit is withdrawn with the permission of the Court to bring 
a fresh suit, it is clear that the period of limitation with reference 
to the latter suit must be calculated with regard to the date on 
which such suit is instituted, and the date on which the previous suit 
was instituted is immaterial for this purpose. This rule is specifically 
embodied in 0 .23 R. 2 , Civil Procedure Code.^ See also Note 9. 

35. Rejection of plaint. — Order 7 Rule li, Civil Procedure 
Code, requires that a plaint should be rejected if from the allegations 
in the plaint the suit appears to be barred by any law. Hence, where 
from the statements in the plaint the suit appears to have been insti¬ 
tuted after the prescribed period of limitation, it is the duty of the 
Court to 7'eject the plaint.^ But, under this section, the duty of the 
Court is to dismiss the suit if it has been instituted after the period 
of limitation. Combining the two provisions, the result would be that 

Note 33a 

1. (’17) 4 AIR 1917 Mad 453 (453) : 34 Ind Gas 774 (775) (D B), Gopi&etti Nara- 
yanaswamy Naidu v. Kunaparajtc Chena V€nJcat4i Eajti. 

Note 34 

1. (’25) 12 AIR 1925 Cal 845 (851) : 88 Ind Cos 637 : 52 Cal 894 (FB), Bccharam 
Choudhury y. Piu’tia Chandra ChaiUrji. (Suit withdrawn is one as if never 
brought.) 

See also Authors’ Commentary on the Civil Procedure Code, 3rd Edn., Order 23, 
Rules 1 and 2. 

Note 35 

1. (’32) 19 AIR 1932 Cal 146 (146) : 135 Ind Cas 873: 69 Cal 150 (DB), Secretary 
of State V. Golabrai Paliram. 

(1863) 2 Mad H C R 61 (53) (D B), Chetti Gaundan v. Sundarajn Pillai. (Court 
can reject it even though it is registered.) 

(’69) 6 Bom H C R 125 (127) (DB), Pandurang Govind v. Balakrishna Hari* 

(’28) 15 AIR 1928 Oudh 495 (498) : 114 Ind Cas 510 (DB), Maqsood AH v. Deputy 
Co^nmissioner, Bara Banhi. (Suit not barred on face of it — Plaint cannot be 
rejected but suit must be dismissed.) 
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where the conclusion of the Court that the suit has been instituted Section 3 
after the period of limitation is based on the allegations in the plaint Notes 35-38 
itself, the proper procedure is to 7'eject the plaint and that where such 
conclusion is based on other matters, the Court should disviiss the suit. 

36, Summary rejection of appeal. — An appeal cannot be 
rejected summarily without fixing a day for the appearance of the 
appellant and hearing him (see O. 41 R. ii, C.P.C.) even though it may 
be barred by limitation.^ 

37, Kffect of non.compliance with section. — The effect 
of the section is not to deprive a Court of its jurisdiction to try a 
suit or other proceeding which has been instituted after the prescribed 
period of limitation. Hence, the decision of a Court decreeing or 
allowing a suit or other proceeding which is barred by limitation is 
not vitiated by want of jurisdiction.^ 

See also Notes 1 and 43. 


38. Onus of proof. — It is a general i^rinciple that the onus 
of proving that a suit has been instituted within the period of limitation 
is on the plaintiff.^ Thus, where a suit is prima facie barred by 

Note 36 

1. (’25) 12 AIR 1925 Oudh 643 (643, 644):90 Ind Cas 115, Srijyat v. Iluhdar. 
(’09) 2 I. C. 359 (360) : 5 Low Bur Rul 15, Abdulla Kalta v. Palaneappa Chetiy. 
[But see (’35) 22 AIR 1935 Nag 109 (110) : 155 Ind Cas 588, Balwant Bao v. 
Balmuhund. (Notice to appellant not necessary.)] 


Note 37 

1. (’32) 19 AIR 1932 All 273 (281): 64 All 673 : 138 I.C. 583 (FB), Gobardhandas 
V. Dau Dayal. (Limitation is question of procedure and not of jurisdiction.) 

(’04) 26 All 522 (527) : 1 All L Jour 217 : 1904 All W N 110 (DB), Nathu Bam 
V. Kalian Das. (Such decree is perfectly good decree until reversed in some man¬ 
ner provided by law.) 

(’03)'i2 Low Bur Rul 237 (238), Kyin Bv>a v. Maung Lon. (Do.) 

(’20) 7 AIR 1920 Bom 264 (264) : 44 Bom 227 : 65 Ind Cas 329 (DB) Dasiappa 
KhaUappa Desai v. Dundappa Malkappa. (Execution application.) 

(’82) 8 Cal 61 (60) : 8 Ind App 123 : 4 Sar 248 (P C), Mnngul Pershad v. Grija 
'* Kant. (Do.) 

(’27) 14 AIR 1927 Pat 261 (262) : 101 Ind Cas 694 (DB), Lachuman Pandey v. 

Dukhi Sahu. (Do.) .... x 

(’85) 11 Cal 287 (292) (DB), Mohamed Hossazn v. Purandar Mahto. (Do.) 

(’78) 1878 Pun Re No. 59, Mchtab Bai v. Nanakchand. 

(’98) 25 Cal 789 (794) (DB), Qunessar Singh v. Gonesh Dass. (Case under Bengal 

(’^SI’s'aIR* 1918 Pat 492 (493) ; 46 Ind Cas 569, Bhaiga Parida v. Gannalh 
Khandai. (Suit will not lie to set a.side a decree absolute for sale merely upon 
the ground that application for such decree was barred by limitatiou.) 

[But see (’12) 14 I.C. 711 (712)(Oudh) (DB), DebiBakhshSingh v. Habib Saha. 
<’14) 1 AIR 1914 Cal 46 (47, 48) : 20 Ind Cas 760, Badhe Shyam Kar v. Dina- 

hundhii SittooX* 

(*66) 6 Buth W B Misc. 60 (61), Mahomed Mudsnr v. Bam Lai Boy. (Decision 
under Limitation Act of 1859.)] 

Note 38 


1 (’40) 27 AIR 1940 Mad 689 (640), Sankara Mcnon v. Kuttani. (There is no 
oreeumption that a mortgage was executed on a particular day of the month in 
which it is proved to have been executed — Plaintill suing for redemption must 
ffive positive proof of the execution of the mortgage on a day within limitation— 
Mere wobability of its having been so executed is not enough.) 

('29) 16 AIR 1929 All 209 (209) ; 116 Ind Cas 461, Mihi Lai v. Soni Bam. 
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Section 3 
-Note 38 


limitation, the o7ius of proving tlio circumstances TS'hich save the suit 
from such bar is on the plaintiff.' These principles are the basis of 
the rules in the Civil Procedure Code ■^\'hich require the plaintiff to 
state in his plaint the date of the cause of action and, -u'here from the 
allegations in the plaint the suit appears to be barred by limitation, 
tlio ground on -which he claims exemption from limitation. But where 
the defendant admits, by his pleadings or otherwise, the allegations 
of the plaintiff, the latter need not prove them. The admission of the 
defendant may be express or implied. Thus, in the absence of a specific 
denial in the written statement of an allegation made in the plaint, 
the defendant may be held to have admitted the truth of the allegation 

(’99) 22 Mad 250a ; 8 Mad L Jour 201 (DB), Paraitiasivd Gotindan v, Ean~ 
(lappa Goundan. 

(’23) 10 AIR 1923 Bom 155 (163): 67 Ind Cas 761 (DB), BajikofBombaijy^Fazul- 
hhoif Ebrahim, 

(’34)'21 AIU 1934 All 11 (12) : 154 Ind Cas 415 (DB), ML Lugdi v. Bar Prasad. 
(’19) G .\IH 1919 Lah 100 (109) : 50 Ind Cas 735, Mewa Singh v. Nai'ain Singh, 
(’30) 17 AIR 1930 Mad 742 (744) : 123 I. C. 197, SuhbarayiiUi v. Vengama. 

(’69) 12 Moo Ind App 289 (337) : 12 Suth W B 6 : 2 Beng L R 111: 2 Suther 225: 

2 Sar 430 (PC), Rajah Saheb Perhlad Sein v. Run Bahadoor Singh. 

(’68) 9 Suth W R 131 (132) (DB), Nobohishore Dey v. Raniliishen Mohurir. 

(’76) 1876 Bom P J 279 (DB), Bhikaji v. Chimaji. 

(’17) 4 AIR 1917 Mad 930 (935) : 33 Ind Cas 969 (DB), Ra 7 nanathan Chettij v, 
M7i.rugai7pa Chetty. (Per Seshagiri Aiyar, J.) 

(’27) 14 AIR 1927 Lah 373 (374) : 103 Ind Cas 742 (DB), Muni Lai v. Kishoi'e 
Chand Kanshi Rani. 

(’12) 13 Ind Cas 661 (662) (Lah), Ganda Singh v. Nathu Ram. 

(’26) 13 AIR 1926 PC 9 (12) : 5 Pat 312 : 53 Ind App 24 : 93 Ind Cas 280 (PC), 
Lai Cha7ul Marivari v. Ramriip Gir. 

(’80) 11 Bom 216 (219) : 1886 Bom P J 325 (DB), Ramchandra Narayan v, 
Narayan Mahadev. (Case under Art. 127.) 

(’80) 5 Cal 36 (37) (DB), Mahomed Ib7’ahi7n v. Morrison. 

(’69) 6 Bom H C R (A C) 125 (128), Pandiiraiig Govind v, Balkislma Bari. 

2. (’26) 13 AIR 1926 P C 9 (12) : 53 Ind App 24 : 93 Ind Cos 280 : 5Pat 312(PC), 
Lalcha7id Marivari v. Ramrup Gir, 

(’27) 14 AIR 1927 Hang 255 (256) : 104 Ind Cas 368 (DB), N, K. Ahmedsa 
Rowthcr V. Mg. San Nyien. 

(’13) 20 I. C. 538(539)(Oudh), V. Af^.Prapi. (17Bom 341 distinguished.) 

(’09) 2 Ind Cas 844 (845) : 36 Cal 654 (DB), Purna Chandra v. Anukul Biswas. 
(’22) 9 AIR 1922 All 37 (41) : 66 Ind Cas 171 ; 44 All 860 (DB), Collector of 
Jaunpur v. Jamna Prasad. 

(’26) 13 AIR 1926 All 329 (329, 330} : 93 Ind Cas 295, Bandhu Singh-?.Kayastha 
Ti'ading and Bankmg Corporation, Gorakhpur. 

(’28) 16 AIR 1928 Lab 763 (764) : 109 Ind Cas 331, Jagadish Ram v. Mukandlal. 
(’ll) 12 Ind Cas 453 (454, 455) : 1912 Pun Re No. 6 (DB), Ma7isa Bam v. Behari. 
(Plaintiff must on his own allegations prove that suit is within time—He cannot 
for this purpose adopt any of defendant’s allegations.) 

(’22) 9 AIR 1922 Cal 157 (158) : 68 Ind Cos 94 : 49 Cal 886 (DB), BUnan Chan¬ 
dra Dutta V. Promotho Nath Ghose. 

(’84) 4 C P L R 57 (58), Anant Ram Rajput v. Takat Singh. 

(’23) JO AIR 1923 Oudh 254 (264) : 74 Ind Cas 517 (DB), Mirza Yaqxih v. Mirza 
Rasul Beg. 

(’69) 12 Moo Ind App 292 (337) : 12 Suth W R 6 : 2 Beng L R 111 ; 2 Suther 225; 

2 Sar 430 (PC), Rajah Sahib Prahalad v. Maharajah Rajcndi-a KishoreSingh, 
(’13) 18 Ind Cas 391 (392) (Cal) (DB), Panchu Mandal v. Sheikh Isaf. 

(But see (’93) 17 Bom 341 (347) : 20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 : 3 
Mad L Jour 193 (Jour) (PC), Rahimbhoy v. Chai'les Ag7ie\o Turner. (The fraud 
was of such nature that party injured was necessarily kept in ignorance of it and 
there was clear finding that he took action within time as soon as he came to* 
know of fraud.)] 

See also Section 18 Note 7 and Article 91 Note 19. 
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in the plaint.^ Further, where the plaintiff has given prima facie Section 3 
proof in support of his allegations, the onus will shift to the defendant Notes 38-39 
and it will be for him to demolish the case made out by the plaintiff* 

It has been held that where time does not begin to run unless 
and until the plaintiff has knowledge or notice of certain facts {e. g.^ 

Arts. 32, 48, 48A, 48B, 90 to 92, 94 to 96, 113, 114, 118, 127, 134 and 134A)i 
the onus of proving knowledge of facts at a date earlier than that 
admitted by the plaintiff lies on the defendant.® 

39. Plea of limitation, if technical.—The word “technical” 
means, according to the dictionary, ^^specially appropriate to any art, 
science or business or the like.”^ Hence, a technical plea may be 
understood to be a plea which is purely based on a positive provision 
of law as contradistinguished from natural justice.^ Thus, if a plea 
though founded on positive law is also consistent with natural justice, 
it will not be a technical plea.® The question whether a plea of 
limitation is a technical plea therefore depends on the circumstances 
of each case. If the effect of the plea in the particular case is to 
frustrate natural justice, it is a technical plea, whereas if its effect 
is to promote natural justice, it cannot be regarded as a technical plea 
although in both cases the plea is only based on positive law. 

The question whether a plea of limitation is a technical one will 
be material with reference to matters which are within the discretion 
of the Court. Thus, where a defendant has no merits on his side and 
succeeds purely on a technical plea of limitation, the Court will take 
this fact into consideration while passing orders as to the costs of the 
suit.* Similarly, where an application for the amendment of a plaint 
is opposed on the ground that the defendant would thereby be deprived 

3. (’16) 3 AIE 1916 Bom 103 (103, 104) : 38 Iml Cas 14 ; 41 Bom 89 (DB), Lax- 
mivtaTa/tiart Rant Dayal v. Chinini Ram Qirdhari Lai. 

(*16) 3 AIB 1916 Pat 39 (41) : 38 I. C. 85 (DB), Baluk Chand v. Nathuni (Plead¬ 
ing of limitation is not denial per se of alleged payment or acknowledgment.) 

(’23) 10 AIR 1923 Cal 578 (578) : 76 Ind Cas 603 (DB), Sari/un Mandalin v, 

Feradoul Khatun. 

ISee also (’96) 19 Mad 391 (393), Chinnatambi Gounden v. ChinnanaGounden.'} 

4. (’85) 7 All 677 (680, 681) : 1885 All W N 202 (DB), Radha Prasad Singh v. 

Bhajan Rat, 

(’29) 16 AIR 1929 All 908 (910) : 120 Ind Cas 652 (DB), Ramadhar v. Raj 
Narain. (Per Bennet, J.) 

(*17) 4 AIR 1917 Pat 443 (445) : 41 Ind Cas 385 (DB), Ram Pratap Lai v. Kesho 
Prasad Singh. 

iSee (’14) 1 AIR 1914 All 612 (613): 25 Ind Cos 353 (DB), Frank Hay v. Ra/iuddin.} 

5. (’06) 2 Nog li R 98 (100), Mt. Tanto v. Oajadhar. 

Note 39 

1 . Webster’s Diotionary, 1914. 

2. For the distinction between ‘positive law’ and ‘natural justice,’ see Sulmond's 
Jurisprudence, 8th Edition, page 26. 

3 . See (’21) 8 AIR 1921 P C 60 (61) : 67 Ind Cas 606 : 48 Cal 110 : 47 Ind App 
265 (PC) Charan Das v. Amir Khan. (Where right sought is one involving the 
dispossession of a perfectly lawful purchaser of property, it is not quite accurate 
to soythat a plea that such a suit has not been brought within the proper i>eriod 
of time limited by the Act is a technical plea, if by a technical plea is meant a 
plea which asserts rights which have no merits for their support.) 

4 . (*96) 20 Bom 109 (116), Kankuchand Shivchand v. Rustomji Hormusji, 
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Section 3 of a defence of limitation which would otherwise be open to him. 

Notes 39-41 the Court would generally allow the amendment if it considers that 

the plea raised by the defendant tends to defeat natural justice and 
therefore is a technical one.® 

r>ut, the i>rovision3 of the Act must be given effect to, although 
in tlie particular case the effect may be inconsistent with natural 
justice.® 


40. Delay in filing suit.— In the absence of acquiescence on 
the part of the plaintiff, mere dela 3 ' by him in the institution of 
proceedings where the prescribed period of limitation has not actually 
expired will not defeat his rights except in cases in which it is within 
the diHcretion of the Court to grant him the relief asked ford But, at 
the same time, undue delaj^ on the part of the plaintiff in bringing 
his suit will be a circumstance that the Court wdll take into considera¬ 
tion in judging the truth of the allegations put forward by himd 


41, Concurrent remedies, limitation for,— Where the law 
allows two or more remedies to obtain the same relief, each such 
remedy will be governed by its own period of limitation. Thus, where 
an ex parte decree is passed against a person, the following remedies 
are open to him : 

1 . An application under o. 9 R. 13, Civil Procedure Code. 

2 . An appeal under S, 9G, Civil Procedure Code. 

3. An application for review. 

4. A suit to set aside the decree (in case the decree has been 


obtained by fraud). 


5. (‘21) 8 AIR 1921 P C 50 (51) : 48 Cai 110 : 47 Ind App 255 : 57 Ind Cas 606 
(PC), Charan Das v. Amir Khan. 

See also Note 33. 

6 . (’29) 16 AIR 1929 Cal 641 (641) : 56 Cal 575: 120 Ind Cas 714, Tea Financing 
Syndicate Ltd. v. Chandra Kavial. (The Judge has not to determine whether 
tlie defence is handsome or conscientious but whether it is good in law.) 

(’24) 11 AIR 1924 Sind 47 (48) : 76 Ind Cas 119 .: 17 Sind L B 263 (DB), Messrs. 
Manghumal Jethanand v. iMwsrs. Aratmal Satramdas. 

Note 40 

1. (’06) 29 Mad 500« (DB), Sankaralingan Chetiiar v. Stephen Augustus Balli, 
cited in 29 Mad 497 at p. 500. (Suit for mandatory injunction to pull do^ 
building constructed by defendant at the cost of lakh of rupees —Plaintiff having 
knowledge of construction and waiting till construction was over—No injunction 

can be granted.) ^ ^ „ /rr u r. i • t j- 

(’75) 24 Suth W R 97(98),i?ar7i2>ft«f Sahoo v. M^sree Lall, [Held, Courts m India 

have no discretion to refuse relief merely because of long delay in bringing forward 

[See (’14) 1 AIR 1914 PC 164(165): 24 Ind Cas 311 (PC),Sm. Manokarani Dehi 
v. Haripada Mitter. (Suit for possession by reversioner—Delay in filing—Delay 
explained—No prejudice to suit.)] 

2. (’22) 9 AIR 1922 P C 378 (382) (PC), Dataravi Jani v. .Vf. Basant Kunxoar* 
(Pro-note repudiated by defendant—Suit filed on last day of limitation—Plaintiff 
though alleging to be businessman not producing account book—Inference drawn 
against plaintiff.) 

(’30) 17 AIR 1930 All 322 (322, 323) : 124 Ind Cas 465 (SB), Mrs. M. B. HarUej 
V. Jack Fleming Hartley. 

(’23) 10 AIR 1923 Lah 669 (670) : 78 Ind Cas 11, Daljit Singh v. Hari Chanda 
(’29) 16 AIR 1929 All 661 (565) : 118 Ind Cas 164 (DB), Brij Baj Saran Singh 
V. Basant Singh. (Plaintiff’s delay prejudicing defendant — Court should draw 
adverse inference unless good cause is shown.) 
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remedies will be governed by its own period of 

But, where a suit has been dismissed for default, or an ex parte 
decree has been passed, an application tor review cannot be grrnted 
ntej cfy on the ground that an application for restoring the suit or for 
^tting aside^the ea: yarte decree would be barred by limitation if made 


42. 


inconsistent with provisions of 

Srd 4iu7n"s^.‘i'4 No‘te°3!' 


43. Revision, if lies on question of limitation. 

- Bevision under S. IIS of the Civil Procedure Code ■ 

lowpr^P® ‘in" proceedings of the 

CMOS ^ section arises in the following three 


(a) Where the lower Court has exercised a jurisdiction not 

vested in it by law; 

(b) Where the lower Court has failed to exercise a jurisdiction 

vested in it by law: 

(c) Where the lower Court has acted with illegality or material 

irregularity in the exercise of its jurisdiction. 

As seen in Note 37, this section does not affect any question of 
jurisdiction and hence the failure to dismiss a proceeding although 
time-barred does not amount to the exercise of a jurisdiction not vested 
in the Court by law within the first clause of s. 115 .^ Similarly the 
erroneous dismissal of a proceeding as barred by limitation, although it 
IS not so barred, does not amount to a failure to exercise a jurisdiction 
which is vested in the Court by law so as to attract the provisions of the 
second clause of S. 115.^ The act of the Court in erroneously dismissing 

Note 41 

1. (’20) 7 AIR 1920 Mad 633 (634) : 55 Ind Cas 444 (DB), ChoHnlinr/am y 
ijakshmaiian. 

{’29) 16 AIR 1929 Sind 38 (39) : lir, ind Cas 314 (DB), Khasomal v. Backo f26 
Cnl 698 relied on.) ' 

See also Authors’ Commentary on the Civil Procedure Code, 3rdEdn. S.96NotP m 
O. 9 11. 13 Note 9 and O. 47 R. 1 Note 24. ✓ ’ 

2. (’33) 20 AIR 1933 Pat 557 (558) : 147 Ind Cas 179. Decruze v. Pitts 

[See also (’25) 12 AIR 1925 Lah 517 (518): 86 I. C. 616, Abdul Timah v. Muhavi 
ShaYif. (Application for restoration of suit under O. 9 R. 9, C. P. C., dis¬ 
missed as time-barred—Subsequent application for review cannot be entertained )] 

Note 43 

1. (’27) 14 AIR 1927 All 358 (.359) : 100 Ind Cas 638 : 49 All 454, Jiahurnm v. 
Munna Lai. 

(’78) 1878 Pun Re No. 69, Mehtab Pax v. Nanak Chand. 

The following decisions to the contrary are not correct : 

! ’9d) 1 Cal W N 67 (70) (DB), Kailash Chandra Haider v. Bissonath Parvianic 
’12) 14 Ind Cas 711 (712) (Oudh) (DB), Debi Baksh Singh v. Habib Shah. 

’26) 13 AIR 1926 Lah 344 (345) : 94 Ind Cos 117, Wiru. Ram v. Axnar Chand. 

’26) 18 AIR 1926 ^ah 379 (381) : 7 Lah 161 : 95 Ind Cas 124, Piroj Shah v. 
Qarih Shah. 

(’18) 6 AIR 1918 Low Bur 140 (142) : 9 Low Bur Bui 71 : 39 Ind Cas 164 
Kaliyaparama Padayachi v. V. C. U, A. B. Chetty Firm. * 

2. (’88) 25 AIR 1938 Bom 209 (210) ; 176 Ind Cas 221, Veerappa v. Iratappa. 


Section 3 
Notes 41-43 
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Section 3 
Note 43 


such a proceedin'; is an crercisc of jurisdiction and not a failure to 
exercise juris liction. As regards the third clause of S. 115, it only applies 
to tlio man-ncr of the exercise of jurisdiction and not to an erroneous 
decision on any (piestion. Hence, erroneous decision even on a question 
of law in connexion with limitation will not, by itself, make revision 
com])etent.^ But, wljere the decision of the Court on the point of 


(’s7) 11 Pom 488 (492) (DB), Amritarav Krishna Deshpande v. Balakrishna 
Cinnesh Anirapurhar. (Quo^tion was about res judicata.) 

{'60) 1*2 Sutli AVR 129 (130) (DB), KaleePrasadChoudhuryw.Ram SoondtirSircar, 
[SVe (’13) 18 Ind Cas 391 (392) (Cal), Panchxt Mandal v. Sheikh Jso/.] 

The frt^^nxvxnq decisions to the contrary are not correct : 

(’16) 3 AIK 1916 Mad 927 (927) : 31 Incl Cas 536, Ratnam v. Raniasamy Cheitu. 
(’23) 10 AIK 1923 Mud 433 (436): 46 Mad 938: 70 Ind Cas 888 (DB), The British 
India Steam Navicjaiion Co. v. H. M. Sharafally. 

3. ('24) 11 AIR 1924 Cal 493 (493. 494) : 80 Ind Cas 205, East Indian Raihoay 
Co. V. TCntmi Lai. (Section 115, C. P. C., is not directed against conclusions of 
law or fact in which question of jurisdiction is not involved.) 

(’20) 7 AIR 1920 All l8l (181. 18*2) : 55 Ind Cas 871, Hashmat Ali v. Mohan. 
(’26) 13 AIR 1926 Lah 355 (355, 356) : 93 Ind Cas 855, Hardwari Mai v. 
Chiron ji Lai. 

(’24) 11 AIR 1924 Lah 666 (667) : 76 Ind Cas 14, Surjit Singh v. LiexU. Capt. 
C. J. TorriCy (Mere error of law is not necessarily an illegality.) 

('15) 2 AIK 1915 All 54 (55) : 28 Ind Cas 270 (DB), Mahahir Sahn v. Bhirgurai. 
(’30) 17 AIR 1930 Lah 112 (113) : 123 I. C. 571, Nur Ainnad v. Hamid Khan. 
(’29) 16 Alii 1929 Lah 26 (27) : 116 Ind Cas 221, Beli Ram v. Padam Sain. 

(’15) 2 AIR 1915 Mad 907 (907); 30 Ind Cas 264, Thomas Pillai v. Muthuraman. 
(’17) 4 AIR 1917 Mad 76 (76) : 32 Ind Cas 3 (DB), Kuppuswainy Iijenyar v. 
Naraynna IifOtgar. (Erroneous decision on point of limitation by Presidency 
Small Cause Court—High Court will not interfere in revision when no question 
of jurisdiction is involved.) 

(’17) 4 AIR 1017 Cal 572 (572) : 32 Ind Cas 982 (DB), Rampal Mahato v. Ram 
Cihulam Singh. (Proceeding under S. 105, Bengal Tenancy Act, 1885.) 

(’16) 3 AIR i916 Cal 907 (908) : 33 Ind Cas 346 (DB), Mohini Chunder Pal 
Choudhry V. Mirea Ahmed Ali Khan. (But revision lies if decision is without 
considering point of limitation.) 

(’28) 15 AIR 1928 Cal 189 (190): 107 l.C.lSd.SatishChandray.RakhalCkandra. 
(’28) 15 AIR 1928 Cal 202 (204) ; 106 Ind Cas 561 (DB), Tamiraiinessa Bibi v. 
Mt. Kachhiinan Beiva. 

(’36) 23 AIR 1936 Nog 157 (159) : I L R (1936) Nag 73 : 164 Ind Cos &iS, Devidaa 
V. Nilakanth Rao. (Test for applicability of cl. (c) of S. 115, C. P. C., laid down.)^ 
(’34) 21 AIR 1934 Pesh 103 (105): 153 I. C. ^^^,QuadirBakhshv. VjagarSingh. 
(’30) 17 AIR 1930 Nag 88 (88): 120 Ind Cas 414, Mt. Rahmatbi v. Badridas, 

(’27) 14 AIR 1927 Oudh 615 (615) ; 107 Ind Cas 191, Sheopal v. Chitoria. 

(’•27) 14 AIR 1927 Nag 389 (389): 103 Ind Cas 113, Madhorao v. Govind Raghoba. 
(’24) 11 AIR 1924 Pat 37 (38) : 75 Ind Cas 430 : 2 Pat BOO {X>'B),Mt. Bibi Zainabi 
V. Paras Nath. 

(’25) 12 AIR 1925 Oudh 373 (373) : 86 Ind Cas 918, Bankey Lai v. Ram Lai. 

(’25) 12 AIR 1925 Oudh 148 (148) : 80 Ind Cas 617, Bharat v. Basant. 

(’85) 1885 All W N 32 (32) (FB), Ali Maehar v. Sheo Bakhsh. 

(’32) 19 AIR 1932 All 543 (544) : 54 All 525 : 138 Ind Cos 396 (DB), Bhajja v. 
Muhammad Said Khan. 

(’08) 4 Nag L R 184 (185), Duri v. Mohanlal. 

(’97) 20 All 78 (79) : 1897 All W N 168 (DB), Sunder Singh v. Doru Shankar. 
(’12) 15 Ind Cas 679 (681) (Cal) (DB), Benode Behari Bhadra v. Ram Sarup 
Chamar. (7 All 345, dissented from.) 

(’12) 14 Ind Cas 52 (53) (All) (DB), Bisesar Dayal v. Har Govind. 

(’10) 6 Ind Cas 745 (746) (Mod), Karnam Sama Rao v. Roddam Vencoba Rao. 
^12) 15 Ind Cas 547 (548) : 39 Cal 473, Ramagopal v. Joharmall Khemka. 

(’80) 5 Cal 807 (810, 811) : 6 Cal L R 223 (DB), Ram Sahai Singh v. Maniram. 
ISee also (’ll) 11 Ind Cas 60 (61) (Lah), Jalu v. Samand. (Revision under S. 70 
. (1) (ft), Punjab Courts Act, XVIII of 1884.) 

(’ll) 10 Ind Cos 293 (294) (Lah), Hukuvi Singh v. Sham Singh. (Court of 
revision can review finding upon a question of limitation.)] 
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limitation is affected with any irregularity or illegality as to the 
manner in which such decision has been arrived at, revision will ho 
competent.* Similarly, the failure to decide a material issue will 
amount to an irregularity in the manner of the exercise of jurisdiction 
and may be a ground for revision.® Hence, the refusal or failure of the 
Court to decide a material question of limitation which arises in the 
case may be a ground for interference in revision.® 

[But see (’35) 22 AIR 1935 Pesh 186 (189) : 160 Ind Gas 457, Mt. 2ainab Dibi 
V. Bihari Lai. (Article 181 applicable — Court erroneously applying Art. 163 
— Held, that this constitutes material irregularity.)) 

4 . (’29) 16 AIR 1929 All 593 (595):119 Ind Gas 103:51 All 910 (DB), Dipchand v. 
Sheo Prasad, 

(’87) 12 Bom 617 (620): 13 Ind Jur 217 (DB), Venliubai v. LaT<shvian Venhoba. 
<’15) 2 AIR 1915 All 161 (162) : 28 Ind Gas 969, Shanhar Singh v. iMt. Bekha. 
(Case under S. 25, Provincial Small Cause Courts Act, IX of 1887.) 

[See { 34) 21 AIR 1934 Pat 50 (52): 155 Ind Cas 957, Akhavri Herauibo Harain 
Sinha V. Javiuna Sonar. 

5. See Authors’ Commentary on the Civil Procedure Code (3rd Edition), S. 115 
Note 12. 

6 . (’38) 25 AIR 1938 Bom 209 (210) : 175 Ind Cas 221, Veerappa Channappa v. 
Iratappa. (Judge ignoring provisions of S. 4, liimltation Act, and dismissing suit.) 

(’38) 25 AIR 1938 Rang 87 (87): 176 lud Cas 134 (DB), Chattal Trading Co. Ltd. 
V. Babu Mahim Chandra. 

(’19) 6 AIR 1919 Lah 422 (422) : 50 Ind Cas 610, Asa Nand v. Jhnngi Bnvi. 

(’23) 10 AIR 1923 Mad 503 (504) : 72 Ind Cas 137, Gopalasamg Ji/cr v. Baina- 
chandra Iyer. (Lower Court excusing delay without evidence.) 

(’27) 14 AIR 1927 Mad 436 (437) 100 Ind Cas 634, Sanjivappa v. Vcnliatana- 

ranappa. (Lower Court not referring to proper Article as amended.) 

<’26) 13 AIR 1926 Cal 444 (445) : 87 Ind Ca.s 173 (DB), Hem Kanfa v. Manoj 
Prova Singh. (Order setting aside abatement without considering limitation for 
such application.) 

<’15) 2 AIR 1915 All 240 (241) : 29 Ind Cas 975 (DB), Janki Prasad v. Paraine. 
shwar Din Pandey. (Court granting time-barred application for setting asido 
ex parte decree on ground that defendant being in jail had not fair chance of 
defending suit.) 

(’25) 12 AIR 1925 Rang 381 (382) : 92 I. C. 775, MaShwe U v. Ma Shin. (Lower 
Court overlooking S. 6 (1), Limitation Act, and dismissing'^apxdication to sue in 
forma pauperis.) 

(’33) 20 AIR 1933 Pat 132 (134):144 Ind Cas 147, Kakranl Co-operative Societyy. 
Durganaiid Jha. (Lower Court allowing time-barred application under inherent 
power.) 

i ’13) 18 Ind Cas 392 (392) (Cal) (DB), Jagabandhu Biswas v. Srinath Chaterjee. 
’29) 16 AIR 1929 Rang 304 (300) : 124 Ind Cas 260, Mnung San v. Ma Shin. 

’24) 11 AIR 1924 Pat 36 (36) : 82 Ind Cas 1028 (DB), Mode Narnin Singh v. 
Bikram Singh. 

(’13) 18 Ind Cos 391 (392) (Cal) (DB). Panchu Mandal v. Isaf. 

(’13) 19 Ind Cas 425 (426) : 9 NagL R 35, Habibiillah v. Karanjee. (Lower Court 
instead of inquiring into question of limitation holding that it had no jurisdiction 
to go into the question.) 

[See (’10) 6 AIR 1918 Ma<l 1173 (1173) ; 42 Ind Cas 536, British India Steam 
HaA>igationCo.y. Hussain Kasim Shet. (Api^llatc Court cannot be said to have 
acted with material irregularity in not adjudicating on plea of limitation which 
had not been raised before it.)] 

[See also (’86) 7 All 346 (347): 1885 All W N 73 (DB), liar Prasad v. Jafar AH. 
(Lower Court admitting time-barred application in contravention of law of 
limitation.)] 

[But see (’17) 4 AIR 1917 Mod 667 (667) : 32 Ind Cas 785, Dnraisayny Udayan 
V. Kadirsa Bowthen. (Mere fact that the judgment of an Appellate Court does 
not deal with a point of limitation ariaingin thecasedocs not amount to a mate¬ 
rial irregularity.) 

(’27) 14 AIR 1927 Mad 660 (661) : 101 Ind Cos 614, Mangamnia v. Pedda 
Ammanna. (Where application to aet aside award was dismissed as barred by 
limitation without considering provisions of B. 12, Limitation Act, held, there 
was no question of jurisdiction and revision was not competent.)] 


Section 3 
Note 43 
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Section 3 
Notes 43-44 


Even where otlicrwise revision is competent, the High Court 
will refuse to interfere except where it is necessary in the interests of 
justice to do so/ 

I^cvision under S. 2o, ’Provincial Small Catise Courts Act, 18S7: 

The powers of the High Court under the above section are not 
confined to the three classes of cases specified in s. 115, Civil Procedure 
Code, and hence, even a mere error in the decision on a question of 
limitation may be a ground for revising the decision of a Provincial 
Small Cause Court, provided that such decision has caused substantial 
injustice to any of the parties.^ 

44. Review, if lies on question of limitation. — A review 
lies in regard to a question of limitation under the conditions specified 
in 0.47 R. 1, Civil Procedure Code. Thus, where the bar of limitation 
is clear on the facts found by the Court, and the Court has failed to 
notice such bar, the decision is vitiated by an error apparent on the 
face of the record and can be set aside in review.^ But the mere fact 


7. (’2.5) 12 AIR 1925 All 164 (165): 821.0.1011, Mohammad Nariiv.HarQuLal. 
(’ll) 11 Ind Cas 445 (446) (Lab), Ghasita v. Sultan, (Revision under S. 25 of Act 

IX of 1887.) 

8. (’15) 2 AIR 1915 All 449 (450) : 27 Ind Cas 637, Singar Manufacturing Co. 
V. Mrs. E. Felgun. 

(’35) 22 AIR 1935 Lab 137 (138), Charan Das v. Bam Baitan. (No substantial 
injustice—High Court refused to interfere.) 

(’12) 17 Ind Cas 470 (471): 15 Oudb Cas319, Baghurajv. Sahib Din. (Do.) 

(’ll) 11 Ind Cas 445 (446) (Lab), Ghasita v. Sultan. (Do.) 

(’25) 12 AIR 1925 Oudb 34 (34) : 79 I. C. 848 (DB), ML Mohanga v. Pantia Lai. 
(’13) 19 Ind Cas 782 (782) (All), Sheoram v. Badri Das Behari Lai. 

(’13) 20 Ind Cas 175 (176) (All) (DB), Sheo Pershad v. Sheo Pershad. 

(’26) 95 Ind Cas 4 (5) (Lab), Thakar Das v. Bhola Shah Duni Chand. 

(’36) 161 Ind Cas 423 (423, 424) (Oudb), Lai Jagendra Bdkhsh Singh \.Mr. 
Andrews A. Ferns. (Powers under S. 25 of Act IX of 1887 are discretionary to 
be exorcised only when substantial injustice is done.) 

(’03) 1903 Pun L R No. 138 (p. 589) : 1904 Pun Re No. 66 (DB). Sagad Mir Shah 
V. Atar Sutgh. 

(’18) 5 AIR 1918 Oudb 329 (330, 331) : 21 Oudb Cas 139 : 46 Ind Cas S0i,Madho 
Singh v. Badil Singh. (Powers of High Court under S. 25 of Act IX of 1887 
are not to be measured by language of S. 115, C. P. C.) 

{’09) 3 Ind Cas 817 (818) (All), Javina Das v. Bishnalh Singh. 

(’36) 23 AIR 1936 Oudb 247 (248) : 161 Ind Cas 389 (DB), C. P. Clarke r. Aga 
Aziz Khan. (No substantial injustice—High Court refused to interfere.) 

(’28) 15 AIR 1928 Lab 274 (276) ; 115 Ind Cas 757, Mohamed Sha/x v. Delhi 
House of Multan. (Powers of revision under S. 25 of Act IX of 1887 arc wider 
than those under S. 115, C. P. C.) 

(’27) 14 AIR 1927 Lab 396 (397) : 100 Ind Cas 922, Dtl Mohamed v. Sain Das. 
(Wrong decision on point of limitation—Substantial justice done—No revision.) 
(’36) 22 AIR 1935 All 716 [ 717 ) : 15 il.C.lU.GajadharPrasadv. DharmaNand. 
(’15) 2 AIR 1915 Lab 209 (210) : 30 Ind Cas 429, Sher Khan v. Gokal Chand. 
(’28) 15 AIR 1928 Lab 51 (52) : 100 Ind Cas 874, Karam Chand Sant Bam v. 
Daya Nand Damodar Das. (Wrong decision on point of limitation not per se 
ground for revision.) 

[5ee also (’10) 9 Ind Cas 467 (468) (Low Bur), Maung Ba Eyaw v. MeSaw. (No 
revision against interlocutory orders.)] 

Note 44 

1 . (’28) 15 AIR 1928 Lab 919 (919, 920) : 10 Lab 184 : 112 Ind Cas 540 (DB), 
Debt Sahai Gulzarimal v. Basheshar Lai Bansi Dhar. 

(’29) 16 AIR 1929 Nag 185 (190) ; 116 Ind Cas 427 (DB), Kawdtt v. Berar 
Ginning Co. Ltd., Akot. (“Aggrieved person” need not be a party to original 
proceedings.' 
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that the judgment does not state that certain aspects of the question 
of limitation were considered is not a sufficient ground for review.^ 


4.* Where the period of limitation prescribed 

is Ti^sed when appeal or application expires 

period expires. OH a day when the Court is closed, the 
suit, appeal or application may be instituted, preferred 
or made on the day that the Court re-opens. 

Synopsis 


1. History of the section. 

2. Principle of the section. 

3. Applicability to act for which 

limitation is prescribed by 

S. 48 or by O. 45. R. 7 of the 
Civil Procedure Code. 

4* Applicability to payments under 
O. 21. Rule 89 of the Civil 
Procedure Code. 

5. Applicability to acts directed to 

be done by decree or order of 
Court. 

6. Applicability to payments to be 

made under private agreement 
between parties. 

Ga.Section. if affects court-lee pay¬ 
able on application for review 
under Articles 4 and 5 of the 
Court-fees Act. 

6b. Applicability to proceedings 

under special or local laws. 

7. Expiry of period ‘prescribed.' 

Other Topics 

Applicability to periods prescribed by 
special or local laws. See S. 29. 

Further holidays after vacation. See 
Note 12. 

Judge bolding Court on Gazetted 
holiday. Sec Note 12. 


8. Acknowledgment or payment of 

interest during vacation. 

8a.Assignment of interest during 
vacation. 

9. Section 4 and Sections 6 to 8 of 

the Act. 

10. Section 4 and S. 12 of the Act. 

11. Section 4 and S. 31 (repealed) 

of the Act. 

12. “When the Court is closed.’’ 

13. “Court” means the “proper 

Court.” 

14. “ Suit, appeal or application 

may be instituted, preferred 
or made.” 

15. “ Day that the Court re-opens.” 

16. Fact of the Court having been 

closed, whether should be 
mentioned in the pleading. 

17. Adjudication of debtor as 

insolvent on re-opening day 
— Effect. 


No extension of period by S. 4. See 
Notes 2 and 7. 

Office of Court open during holidays. 
See Note 12. 

Section 4 and Section 14 —Distinction. 

See Notes 2 and 7. 

Unauthorized holiday. Sec Note 12. 


1, History of the section, — There was no provision corres¬ 
ponding to this section in the Act of 1859, but there was a provision 
(corresponding to 8. 3 of the present Act) to the effect that no suit 
should be maintained in any Court unless the same was instituted 
I within the prescribed period, any law or regulation to the contrary 
notwithstanding. In view of that provision it was held that a suit 
instituted on the re-opening day when the period prescribed expired on 

* Acts of 1877 and 1871. 

First paragraph of Section 6 of the Act of 1877 and Section 5(a) 

of the Act of 1871 were the same. 

Act of 1859. 

Contained no corresponding provision. 

2. (’29) 16 AIR 1999 Nag 89 (90) : 116 Ind Cos 178, Trimbak v. Kri^na Boo. 


Section 3 
Note 44 

Section 4 
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Section 4 a day on which the Court was closed was barred by limitation.^ As 

Notes 1-2 rei^ards appecii-i and opplicafions and acts directed to be performed by 

a deci'oo of the Court, to which the said provision did not apply, it 
was hold that the presentation thereof on the re-opening day was a 
\alid ])i'esentation.“ 

Section 5 (a) of the Limitation Act of 1871 introduced a provision 
corresponding to this section, and the same has been re-enacted in the 
suhseiiueut Acts.^ 

2. Principle of the section. — This section is based on the 
general principle of law enunciated by the maxims '*Lex non cogit 
ad impoasibilia'' — the law does not compel a man to do that which 
he cannot possibly perform,' and ^'Actxts curies neminem gravahit'* 

Section 4 — Note 1 

1. (18G1) 2 Mail nc R 268 (269) (DB), K. J. S. Nayani Varu v. TJ, Venkataraya. 
(’71) 16 Suth W R 230 (231) (D B), XJnunto Bam v. Protah Chunder. (A plaint 

may I'o iccf ivo«l and admitted by a Muusif on Sunday or other holiday on which 
tlio time lor brin^'ing an action was to expire.) 

(’73) 1873 Pun Re No. 56, Bharjgat Singh v. Mt. Bupan. (Before the 1st April 
1H7.3 \Yhen S. 5 of Act IX of 1871 came into force, the fact that the Courts were 
closed was held not to extend the period of limitation.) 

(1865) 3 Suth W R S C C Ref 5 (6) : Beiig L R Sup Vol. 360 (FB), Bajkisto Bay 
V. Dcnohmidhoo Sunnah. 

(1865) 3 Suth W R 209 (210) (DB), Messrs. Collis Grant v. Tarinee Churn. 
(’66) 6 Suth W R 39 (40) (DB), Holee Bam Das v. Mihee Bam Gogooee. 

(’73) 20 Suth W R 1C7’(168) (DB), Kndomes Suree Dassee v. Enamali Mookhtear, 
(’69) 11 Sntli W K 250 (259) (DB), Dewan AH v. Munsoor AH. 

[Sec also {'71) 16 Suth W R (O C) 1(3) : 8 Beng L R 24 (DB), Tarachand Ghose 
V. Miinshi Abdul AH. (Queere.)] 

2. (’70) 13 Suth W R 105 (106) : 5 Beng L R App 57n{DB),GiriJabhusanHaJdar 
V. Akhay Nikari. (Notice of application for new trial.) 

(’66) 6 Suth W R Misc 106 (106) (DB), Gopeenath Roy v. Gopinath Chatterjee. 
(’67) 8 Suth W R 73 (74, 75) (DB), Baja BishenPerkashNarainSingh v. Bdbooa 
Mxsscr. (If last clay for preferring an appeal falls on an unexpected and un¬ 
authorised clo.scd (lay, the appellant will not be barred by limitation if he can 
prove that be was prepared to file the appeal on that day, and if he did file it on 
the first open day thereafter.) 

(1865) 1865 Beng L R Sup Vol. 361n, Govind Clmnder v. Sreenalh Mocker jee. 
(1864) 1864 Suth WR (Gap) Misc 40(40, 41) (DB), Mosuruf AH v. Janokenath. 
.(’69) 6 Bom H C R A C 50 (50) (DB), Ex parte Krishna Padhe. 

(’69) 12 Suth W’K21 (24): 4 Beng LR32 (FB), NarayanMandalv.Beni Madhdb 
Sirkar. (.\pplication for review.) 

(’69) 12 Suth W 11 293 (294), Luchmun Chunder Gir v. Kali Churn Singh. 

(’67) 8 Suth W R 223 (224, 225, 226) (DB), Dahee Bawoot v. Eeeramun. (Act 
directed to be done under a decree.) 

[But see (’70) 13 Suth W R 122 (123) : 4 Beng L R A C 131 (DB), Khodie Lall 
V. Mt. Biswasu Kiinuar. (Application for execution.) 

(’67) 1 Beng L R O C 39 (40), Tamvaco v. Skinner. (Time expired during vaca¬ 
tion_Petition of appeal presented on the re-opening day—But there was a vaca¬ 

tion .Judge for the transaction of any business of a pressing nature — Held that 
the petition was too late.)] 

3. (’76)1 All 263 (265)(DB), i3ts?mnC/mw<i v. (Period for suit expired 

during vacation—It was instituted on the re-opening day— Held that it was in time.) 

(’09) 3 Ind Cas 400 (401) (Cal) (DB), Venkata Bnxnania v. Khcrode Mull. (Appli¬ 
cation for leave to appeal to Privy Council filed after limitation expiring during 
vacation.) 

Note 2 

1. (’12) 14 Ind Cas 173 (174) (Cal) (DB), Ahad Daksh MoUa v. Babar Alt. 

(’23) 10 AIR 1923 Nag 246 (247): 19 Nag L R 116 :72 Ind Cas 388, Dhanu Singh 
V. Kesheoprasad. 

(’12) 12 Ind Cas 810 (811) : 7 Nag L R 176, Balakrishn<i v. Tiwo# 


i 
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n 1“ Dhammsi Morayji 

C/iewicaZ Co., LM.Y.Occliavlal Bargovandas Shah? their Lordshins 
of the Bombay High Court observed as follows : 

When a party has to do something before a certain ilnw 't ^ 

And this principle has been followed in numerous eases'' 

institnti^'u its applicability to the 

institution, preferring, or making of suits, appeals or applications 

ere a pet lod of liimtation has been prescribed therefor. It does not 

day 01 within a prescribed period. Such cases are governed by s. 10 of 

the General Clauses Act, 1897. which is also based on the same general 
principle^ and which runs as follows : b^neiai 

-tliic Central Act or Regulation made after the commencement of 

th s Act, any act or proceeding is directed or allowed to be done or taken in any 
Couit oi office on a certain day or within a prescribed period, then, if the Court 
office js closed on that day or the last day of the prescribed period the act or 

ln^oZ^^ as done or taken in due amo. if it fs done or t^n 

on the next day afterwards on which the Court or office is oi)en 

whicb^^ 

h^mlan ■■ N.. 377 : 178 I„d Cus 17^ 

A psn m ATU = 103 Cas S40 (DB). 

Aimed V Kfufafa Ba^ ' 

!tni! S (294), Mnnshi Abdul AH v. Tarachand Chose 

10Ca>WN53,5(DB), Surenara Narain Mustafa 

■ O? J? ^l}} (^44) : S7 Ind Cas 560. Sankara^r^ni v Balnan 

fslj olaVfl Kt^tcunajj,. 

( 2d) 10 AIR 192d Nag 246 (247) : 19 Nag L R 116 : 72 Ind Cas 388. Dhanu Sinnh 
V. Kesheoprasad. •' 

/;26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376. liaotmal v. Amar Sinnh. 

( 11) 12 Ind Cas 810 (811) : 7 Nag L li 176, Tialahrishna \. Tima. 

(’03) 6 Oudh Ca.s 68 (71, 72). Itam Nath v. MnyHdhnr. 

(’27) 14 AIR 1927 All 608 (608) : 102 I. C. 523, Ram Sanq) v. Khaderan Kohar. 
(Act required to be done by rule of High Court—Tinst day a ljolida 3 ’—Act niav be 
done next day.) 

( 91) 18 Cal 231 (234) (DB), Shooshee Tihusnn v. GobHid Chnnder Hot/. 

( 91) 18 Cal 631 (634) (DB), Peary Mohun v. Anunda Chnran. 

Mad 385 (387) (DB), Aravamudu Ayyamjar v. Samiyappa Nadan. 

( 99) 22 Mad 179 (182): 8 M L J 265 (DB), Sambasim Chari v. liauiasami lieddi. 

( 24) 11 AIR 1924 All 218 (219, 220) : 46 All 328:78 Ind Cas 1014 (EB), Mnham. 
mad Jan v. Shiain Lai. 

■(’80) 5 Cal 314 (317), Golap Chand v. Krishto (thunder. 

5. (’06) 3 Cal L Jour 339 (342, 343) ; 10 Cal W N 535 (DB), Surendra Narain 
Musta/i V. iSowmi ini Dasi. 

•(’10) 6 Ind Cas 416 (418) (Cal). Ahad Bahah Molla v. Bahar AH. 


Section 4 

. Note.2. 


2.Liin.l7. 
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Section 4 
Notes 2-3 


This section, ixlso, is limited in its scope and applies only to acts 
and proceedings allowed by any Central Act or Regulation, to be done 
on a certain day or within a prescribed period. It will not apply, for 
instance, to cases M'here the act is to be done under a decree or order 
of a Court within a jiarticular period and the period expires on a 
lioliday. Ill such cases, however, the general principle stated above 
will apply.*^ See Note 5. 

The language of the section indicates that it has nothing to do. 
with compvliny the prescribed period of limitation. In Maqbul Ahmad 
V. Onhtr Pratap Korain Hingh^ their Lordships of the Privy Council 
observed as follows : 

W hat the section provides is that, where the period prescribed expires on 
a day when the Court is closed, notwithstanding that fact, the application may be 
made on the day that tlic Court re-opens; so that there is nothing in the section 
which alters the length of the prescribed period; whereas in S. 14, and other 
sections of a similar nature in the Act, the direction begins with the words Tn 
computing the period of limitation prescribed for any application,’ certain periods 
shall be excluded.” 


3. Applicability to act- for which limitation is pres¬ 
cribed by Section 48 or by Order 45, Rule 7 of the Civil 
Procedure Code. — In Peary Mohun Aich v. Ananda Charaji} 
which was decided before the General Clauses Act, 1897, was passed, 
an application for execution, which would become barred by the twelve 
years’ rule of limitation under the Civil Procedure Code, 1882, was filed 
on the re-opening day of the Court, the last day of the said period 
liaving expired when the Court was closed. It was held by the Calcutta 
High Court that on general principles of law, the application was 

6. (’ll) 9 Ind Cas 181 (183) (Cal), hachnii Narain Martoari v. Sukhraj Bai. 
(’12) 14 Ind Cas 173 (174) (Cal) (DB) (L.P.A.), Ahad Baksh Molla v. Babar AH. 
(’25) 12 AIR 1925 Mad 743 (744) : 87 Ind Cas 560, Sanka^’an Unni v. Eatnan. 

(’27) 14 AIR 1927 Mad 1196 (1196, 1197) ; 106 Ind Cas 502 (DB), Chhma Nadan 
V. Aruutugam Chetty. 

(’21) 8 AIHT921 Lah 6 (9) : 67 Ind Cas 772 (FB), Hivimun v. Fauja. 

(’31) 18 AIR 1931 Lah 386 (387) : 133 I. C. 434 (DB), Fateh Khan v. Chhajju. 
(’23) 10 AIR 1923 Nag 246 (247) : 19 Nag L R 116 : 72 Ind Cos 388, Dhanu Singh 
V. Kesheoprasad. 

(’26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Baotmal v. Amar Singh. 

(’02) 6 Oudh Cas 68 (71, 72), JRatn Nath v. Murlidhar. 

(’80) 5 Cal 906 (909, 910) : C Cal L R 239 (DB), Hossein Ally v. Donzelle. 

(’91) 18 Cal 231 (234) (DB), Shooshee Bhushan Rivdro v. Gobind Churider Boy. 
(1900) 1900 Pun L R No. 9, p. 24 (24) (DB), Muham7nad Tusaf v. Karint Baksh. 
(’82) 4 All 430 (434) : 1882 All W N 71 (DB), Baghelin v. Mathura Prasad. 

(’35) 22 AIR 1935 Lah 369 (370) : 158 Ind Cas 352, Amolak Ram Dwarka Das v. 
Roda Mai Ramsaran Das. 

(’24) 11 AIR 1924 All 218 (219, 220) : 46 All 328 : 78 Ind Cas 1014 (FB), 
mad Jan v. Shiavi Lai. 

[But see (’18) 5 AIR 1918 Sind 50 (51) : 11 Sind L R 106 : 45 Ind Cas 168. 
Moosaji Ahmad and Co. v. The Asiatic Steam Navigation Co. (Time prescribed 
by Karachi Port Trusts Act—Section 4 of Limitation Act and S. 10 of General 
Clauses Act not applying—General principle also not held to apply as it was not 
iinp<»siblc to file the suit before the holiday—Submitted wrong.)] 

7. (’35) 22 AIR 1935 P C 85 (87) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 242. 
(PC). 

Note 3 

1. (’91) 18 Cal 631 (634) (DB). 
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Within time. In the undermentioned caseswhere the period prescribed 
by Act VI o£ 1874 (now 0.45, B.7, Civil Procedure Code) for deposit of 
costs in a Privy Council appeal expired on a day on which the Court 
was closed, it was held that it would be a reasonable exercise of 
discretion to allow the deposit to be made on the day that the Court 

re-opened. The cases would, it is submitted, now be governed bv S lo 
of the General Clauses Act, 1897.^ 


4. Applicability to payments under Order 21, Rule 89 
of the Civil Procedure Code. _ An application to set aside a 
sale under o. 21, R. 80 of the Civil Procedure Code is one for which 
a limitation period of thirty days has been prescribed by Art 16G 
of the Limitation Act. Where on the day on which the period expires 
the Court is closed, the application may, by virtue of this section 
be made on the clay that the Court re-opens.^ ’ 

But under O. 21 , n. 89, the party can apply only his depositing 
the amounts referred to in that rule. It has been held in the under¬ 
mentioned case“ that the tender of such amount must also be considered 
as an application governed by s. 4 of the Act. According to the cases 
cited below,^ the tender is governed by S. lO of the General Clauses 
Act, 1897, as being an act allowed by a Central Act, to be done within 
a particular period. Where a tender of deposit under 0 . 21 , it.89 was 
made on the last day, and the Court though not closed, was unable to 
receive the deposit, it was held by the late Judicial Commi.ssioner’s 
Court of Nagpur, that it could be received the next day on the general 
principle that the act of the Court shall prejudice no party.* See also 
Article 160 Note 7. 


^ro the matter of the petition of Soorjmukhi Koer. 

\See alm{ 77) 2 Cal 128 (129) : 1 Ind Jur 374, In the jnattcr of the petition of 
halla Gopee Ghana. (Deposit not made on the re-opening day but much later 
— Delay was not excused.)] 

3, See (-39) 26 AIR 1939 Pat 667 (677): 19 Pat 123:185 I.C. 353 (FB), Lachmeshuar 

Prasad v. Gxrdhari Lai. (Per Agarwala, J-The furnishing of .security or the 

deposit of costs is not an application within the meaning of S. 4, Limitation Act 
— An appellant to the P'ederal Court who deposits the printing charges* as 
required by O. 45. R. 7 a).C. 1>. C.,a.s applied to Federal Court aprieals, does not 
move the Court to do anything — Section 4, Limitation Act, doe.s not apDly to 
such cases — Matter is governe<l by S. 10, General Clause-s Act.) 

Note 4 


1. (’38) 25 AIK 1938 Rom 209 (209) : 175 Ind Cas 221, Veerappa Channappa v. 

Iratappa Malagi. (Decree tran.sferred to Collector for execution_Limitation 

for application under O. 21, 11. 89 for setting aside sale expiring on day when 
Civil Court was closed but Collector’s Court was ojicn —Application made to Civil 

Court after it opened is in time as O. 21, R. 91A (Bombay Amendment) does not 

compel the applicant to apply to the Collector.) 

(’22) 9 AIR 1922 All 195 (196) : 67 Ind Cos 321, Diirga, Prasad v. Bahulal. 

(’12) 17 Ind Cos 783 (784) : 35 All 65 (DB), Manshi Lai v. Pam Narain. (No 
section referred to.) 

Sec also Article 166 Note 17. 

2. (’22) 9 AIR 1922 All 195 (196) ; 67 Ind Cas 321, Durga Prasad v, Dabulal, 

3. (’08) 9 Oudh Cas 214 (216) (DB) Padhe Lai v. Sheo Prasad. 

(*97) 19 AH 140 (140): 1897 All W N 7 (DB), Dashir-ud-din v. Jhori Singli. (Case 
governed by els. (1) and (2) of 8. 7, General Clauses Act of 1887.) 

(’03) 13 Mftd L.Iour 271 (272) (DB), In re Art Chetty. (Auction-purchaser_Balance 

of purchase money — Court c1<m^ for vacation — Fifteen days expiring during 
recess — Payment on re-opening day.) 

4 . (’26) 13 AIR 1920 Nag 331 (331) : 96 Ind Cas 376, Pool Mol v. Amar Singh. 


Section 4 
Notes 3-4 
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Section 4 
Note 5 


5. Applicability to acts directed to be done by decree 
or order of Court. — ’Where money is payable under a direction 
in a decree, it may, under the provisions of order 2 i, Rule i of the 
C ivjI IWeduro Code, be paid either into Court or out of Court to the 
decree-holder. Phe person bound to pay under tlie decree is entitled to 
choo.se the method of payment.^ Suppose he chooses the alternative of 
<h'po.sitm- the amount in Court and finds that the last day on which 
the amount is to be depo.sited falls on a holiday on which the Court is 
clo.sed. C an he deposit it on the next day on which the Court re-opens ■> 

1 oi this Act, nor section 10 
of the General Clauses Act, 1SD7, applies to such a ease. It has been 

holrl, however, generally tliat the (,eneral principle of Jaw referred to 

in Note 2 will apply in such cases.^ It has also been held that a valid 

lender of money to Court on the re-opening day will be equivalent to 

actual deposit and that if the Court is unable, for no fault of the party 

to accept the deposit on that day, the deposit on the next day will be 

accepted as ]H-opor on the principle that the act of the Court shall 
prejudice no man.” 

In Wa7ia Bavji v. Natu Murha,^ however, it was held that 
S. 10 of the General Clauses Act, 1S97, applied to such cases. It is 
submitted that this view is not correct. 

It lias also been held in the undermentioned case^ that where for 

Jaman Khan v.SnkJideo 

See jilso Article 166 Note 7. 

Note 5 

V. Naiu Murha. 

1025 Mad 743 (744) : 87 Ind Cas 560, Sankaran Vnni v. Raman, 

® (DB), ReoH Ram v. Siia Ram. 

1^23 Nag 246 (247) : 72 Ind Cas 388 : 19 NagLR 116, DJianu Singh 
V. Aeshcoprasad. •' 

(’25) 12 AIR 1925 All 687 (687) : 87 Ind Cas 620 (DB), Mahomed Hashim v. 
linahn Artshten. 

2. {'OG) 3 Cal L Jour 339 (342): 10 Cal W N 535 (DB),S«;CHrf)aA’-arain 
V. ooMrarmt Dasi. (Compromise decree.) 

*dcc\L^ ^ I* H C 112 (112) (DB), ML Muchul Kooer y. Laljee. (Pre-emption 

(;84) 7 All 107 (108) : 1884 All W N 224 (DB), Ram, Sahai v. Gaya. (Do.) 

( 77) 1877 Pun Re No. 31, Shams-ud-din v. Pir Baksh. (Do.) 

(’31) 18 AIR 1931 Lah 386 (387); 133 Ind Cas 434(DB), Fateh Khan v. Chhaiju. 
(Do—A I R 1924 All 218 followed; Dissenting from AIR 1918 All 13 which was 
approved in A I R 1921 Lah 6.) 

( 08) 11 Oudh Cas 144 (146), Ganga Dhar v. Anrndh Singh. (Pre-emption decree ) 

(’23) 10 AIR 1923 All 516 (517): 45 All 456 : 74 Ind Gas 745 (DB), Girdhari Sinah 
V. Bhupal Singh. (Do.) ^ , 

(’24) 11 AIR 1924 All 218 (219) : 46 All 328 : 78 Ind Gas 1014 (FB), Mnhammad 
\xJan V. Shxam Lai. (Do. — Overruling AIR 1918 All 13 and AIR 1922 All 278.) 

(’98) 21 Mad 385 (387) (DB), Aravamxidu Ayyangar x. Samiappa Nadan 
(’21) 6 AIR 1921 Lah 6 (8, 9) ; 67 Ind Cas 772 (FB), v. Fan ja^ 

3. (’08) 11 Oudh Cas 144 (146), Ganga Dhar v. Anrudh Sinah 

(’ll) 10 Ind Cas 51 (53) (Cal) (DB), Md. Akbar Jaman Khan x. Siikhdco Panday.'^ 

4. (’10) 7 Ind Cas 992 (992) : 35 Bom 35 (DB) 

{See (’06) 9 Oudh Cas 214 (216) (DB), Radhe Lai v. Shea Prasai.-] 

796 : 51 All 527 (DB), .Knnj 

Behan 6\ngh X. Bxndeshri Prasai Singh. ' 
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some time after decree directing payment is passed, the Court is open, 
but is closed on the date on which the period allowed for payment 
expires, the judgment-debtor cannot wait till the re-opening of the 
Court to deposit the amount, and is bound to have paid the amount 
either direct to the decree-holder or to have deposited it before the 
Court closed for the vacation. It is submitted that this view also is not 
correct and is against the trend of judicial opinion. 

6. Applicability to payments to be made under private 
agreement between parties. — Section 4 of this Act has been held 
not to apply to payments to be made under a lyrivate agreement 
between the i^arties.^ It is submitted that neither s. lo of the General 
Clauses Act. 1897, nor the general principle of law will be aijplicable 
to such cases. 

6a. Section, if affects court-fee payable on applicatioil 

for review under Articles 4 and 5 of the Court-fees Act._ 

The court-fee leviable on an application for review of judgment is that 
leviable on the plaint or memorandum of appeal, if such application is 
presented on or after the ninetieth day from the date of the decree, 
but is only half of that fee if such application is presented before the 
ninetieth day. Suppose now that the eighty-ninth day expires on a 
day on which the Court is closed and the application is cojisequontly 
presented on the day on which the Court re-opens. What is the court- 
fee payable? It has been held that the full court-fee must be paid, 
the reason being that this section excuses the delay only for purposes 
of limitation and does not affect the payment of court-fee.' 

6b. Applicability to proceedings under special or local 
laws. — The section has been held to be applicable to the following 
l^roceedings under special or local laws : 

(1) Application under S. 23 of the Press (Emergency Powers) Act, 

1931.' 

(2) Application under s. 19 of the Madras Agriculturi.sts’ Relief 

Act, 1938.^ 

Note 6 

1. (’20) 7 AIR 1920 Pat 122 (123): 56 I.C. 495 (DU), Adya Singh v. Nnsib Singh. 
(’84) 21 AIR 1934 Oudh 303 (305) : 119 Iml Cas 258: 9 Luck 175, Salainat AH v. 
Nur Muhammad Khan. 

Note 6a 

1 . (’86) 9 Mad 134 (136) : 9 Ind Jur 423 (DB), In re Kota. 

(’10) 16 Ind Cos 455 (456) (Cal) (DB), Sai/era liibi v. lihutnath llaldar. 

(’99) 2 Oudh Gas 302 (303), Jegatpal Singh v. Jageshwar Baksh Singh. 

(’93) 7 C P L R 111 (112), Hiralal Ttamdhan v. Mt. Gangabai. (Application filed 
after the 90th day from the date of the decree though it was within time in view 
of 8 . 12 of the Limitation Act — Held that it must bear full stamp because the 
Court-fees Act and the Limitation Act are not in pari materia.) 

(’79) 1879 Pun Re No. 39, Rtildu Mai v. Sobha. 

Note 6b 

1 . (’39) 20 AIR 1939 Pesh 6 (7): 180 Ind Gas 252 (DB), In re Sant Singh Sardar 
Rattan Singh. 

2, (’89) 20 AIR 1939 Mad 613 (614) : I L B (1939) Mad 886 : 186 Ind Gas 379 
(DB), Kumarasuami Pillai v. Thiruvengadatha Aygangar. 
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(8) Aiiplication under s. 54 of the Provincial Insolvency Aot.^ 

(J) Application under s. 12 (2) of the Oudh Courts ActA 

15) Appenlsfroin Revenue Courts to the District Judge under the 
Oiulh Rent Act,® 

Soe also section 29 Note 3. 

“ prescribed. It is important to 
^ emember that this section does not alter or modify the length of the 

prescribed period. It assumes that the period prescribed expires on 
a day on which the Court is closed and it says that notwithstanding 
such expiry the proceeding may be taken on the day the Court 
re-opens. In Magbnl Ahmad v. Onhar Pratap Narain Singh? their 
Dordships of the Privy Council observed as follows : 

ia S. 4 indicates that it hm nothing to do with 
coinpiiting the piesciihed period. What the section provides is that, where the 

peiiod prcscrihcd cvpires on a day when the Court is closed, notwithstanding that 
fact, the apidication may he made on the day that the Court re-opens; so that 
icie i.s notlmig in the section which alters the length of the prescribed period." 

There are, however, other sections in the Act which extend or 
modify the periods prescribed by the first schedule in particular cases. 
Ihu.s, ss. G to 8 of the Act extend the period prescribed by the first 
sehodule, where the person entitled to institute a suit or make nn 
application is a minor, o r insane or an idiot. Sections 12 to 24 prescribe 

V. ChJlLhS 

^Pi'ishi w Lm 

Note 7 

908 (909), Thitntnanna Bhat v. Adijanthaya. (The 
oi)s.ei\ations in this case seem to suggest that the words “period prescribed” 

V\ ^T) ^ prescribed bj the first schedule (which is the expression used in 

to. .ij—liut the words are really general and refer to the period prescribed by the 
hist schedule as modified by the provisions in the body of the Act.) 

(’40) p AIR 1940 Nag 401 (402) : 188 Ind Gas 585, Laxman Krishnaji v. Yadao 
liagkoba. (bection 4 does not extend the prescribed period in S. 20.) 

(’38) 25 AIR 1938 All 606 (608) : I L R (1938) All 861 ; 178 Ind Gas 668 (DB) 
PuranChandv. Abdullah. (Do.) ' 

(’38) 25 AIR 1938 Lah 234 (236) : I L R (1938) Lah 193 : 174 Ind Gas 277 (FB) 
Slianti Parhash v* Harnant Das. (AIR 1937 Lah 642 reversed on another noint ) 
(’37) 24 AIR 1937 Lah 642 (643) ; 174 Ind Gas 258, Shanti Parkash v. Harnant 
iJas. (Reversed in A I R 1938 Lah 234 (FB) on another point.) 

(’32) 19 AIR 1932 Mad 287 (289) ; 55 Mad 630 : 136 Ind Gas 822 (FB) Fatina Bi 
V. Nagoor Khan. ’ 

B C 85 (87) ; 57 All 242 ; 155 Ind Cas 205 : 62 Ind App 80 
(PG), Maqbul Ahmad v. Onhar Pratap Narain Singh. 

(■83) 13 Cal L R 153 (156) Deb Narain Singh v. Ishan Chunder Malo (Where 
hohdayS*^*"^ Jiohday, time will not be extended because the next day is a 

D.'“ •” I™!’ »»““<« '■ 

on the 9th May 1910, the 8th being a Sunday, held the suitVas Wdir 

^ ^ App 80 
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the method by which the periods prescribed in the first schedule in 
particular cases are to be computed or reckoned. In Maqhul Ahmad^s 
case? referred to above, where one of the questions was when the 
period of limitation expired in a case to which S. 14 of the Act applied, 
their Lordships observed as follows : 

“ In S. 14 and other sections of a similar nature in the Act, the direction 
b^ins with the words: ‘in computing the period of limitation prescribed for any 
application,’ certain periods shall be excluded. It therefore seems to their Lord¬ 
ships that, where there is ground for excluding certain periods under S. 14, in 
order to a.scertain what is the date of the expiration of the prescribed period, the 
days excluded from operating by way of limitation have to be added to what is 
primarily the prescribed period; that is to say, if the prescribed period is three 
years, and twenty days ought to be excluded in order to determine when the 
prescribed period expires, twenty days have to be added to the three years, and 
the date of the expiration of the prescribed period is thus ascertained.” 

If on the date of the expiration of the prescribed period as ascer¬ 
tained in the above manner, the Court is closed, then, under this 
section, the proceeding may be taken on the day that the Court 
re-opens.^ 

8. Acknowledgment or payment of interest during 
vacation. — Suppose the period prescribed by the first schedule for a 
particular suit expires on a day during the vacation of the Court, and 
an acknowledgment or a payment of interest is made after that date 
but before the Court re-opens, can it be said that such acknowledg¬ 
ment or payment is made “before the expiration of the period 
prescribed for the suit” within the meaning of Ss. 19 and 20 of the 
Act so as to save limitation ? It is clear from what has been stated 
in Note 7 that this section does not alter or extend the period of 
limitation but merely allows a suit to be filed on the re-opening day, 
notwithstanding that the period has expired. It follows that the 
acknowledgment or payment, as the case may be, made under the 
above circumstances cannot be said to be made '‘before the expiration 
of the prescribed i>eriod” and cannot give a fresh period of limitation 
under Ss. 19 and 20.' A contrary view has been held in the under- 

3. (29) 16 AIK 1929 Cal 315 (318) : 123 Iiul Cas 216 (DB), Bejo)) Kumar Sen v. 
Kusuin Kuinari Debi. 

(’21) 8 AIK 1921 Lah 124 (125): 60 In<l Ca.s 259, Kayishi Bam v. Karam Narain. 
iSee (’37) 24 AIR 1937 Cal 454 (455) : I L K (1937) 2 Cal 612: 174 ln<\ Cas 1009 

(DB), Khirode Chandra Das v. Bamani ^[oiian Dliar.'] 

Note 8 

1 . (’41) 28 AIR 1941 Nag 100 (101) : I L 11 (1941) Nag 144 (DB). Dhan- 

nalal v. Qulabchand Kalooravi. (Courts closed for summer vacation when the 
provioua acknowledgment was due to expire—Fresh acknowledgment during vaca¬ 
tion but after tbreeyears from previous acknowledgment—Suit on later acknowledg¬ 
ment is barred. AIR 1928 Nag 192 overruled.) 

(’40) 27 AIR 1940 Nag 401 (402) : 188 Ind Caa 585, Daxman Krishnaji v. *yadao 
Baghoba. (Period prescribe in S. 20 (1) does not mean period prescribed by the 
schedule os modified by S. 4. AIR 1920 Nag 192 held no longer good law.) 

(•89) 26 AIR 1939 All 262 (252) : 181 Ind Cas 899 (DB), Mt. Shayam Peare v. 
Bam Autar Singh. (Section 4 cannot bo used to extend period prescri'uod under 
8. 20. AIR 1927 All 677 not followed.) 

(’88) 26 AIR 1938 All 606 (609) : I L R (1938) All 861 : 178 Ind Cos 668 (DB), 
Puran Chand ▼. Abdullah. (Section 4 does not extend the prescribed period in 
Section 20.) 
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mejitioned cashes,- whicli in view of tlie tlecision of the Privy Council- 
in Maqhnl Ahnidd v. Oakor Piofup Narain Sincjh^ can be consi¬ 
dered to be no longer good law. Bee also S. 19 Note 12 and S. 20 Note 10. 


8a. Assignment of interest during vacation. — Where on 

liie List (lay of limitation for filing a suit on a pro-note the Courts 
were closed for the .sunnnor vacation and on the re-opening day the 
payee under the promissory note assigned his rights and the assignee 
filed a suit on the same day, it was held that the suit was within, 
time in view' of tliis section.^ 


9. Section 4 and Sections 6 to 8 of the Act.— a is under 

a legal disability on 1st January 1920 w'hen he becomes entitled to sue 
for the recovery of a loan. The disability ceases on 1st January 1925. 
L'nder ss. 6 and 8 of the Act he can institute the suit within three 
years from that date, i.e., before the 1st January 1928. The Court is 
dosed on that date and re-opens only on the 5th January 1928. Can A 
validly institute the suit on the 5th January 1928 ? The answer to the 
question depends upon the answ'er to another question, namely “Does 
the period of limitation prescribed for the suit expire on a day on 
which Court is closed?’* It would clearly follow from what has been 
stated in Note 7 that in order to ascertain the expiration of the period 
prescribed for the suit, the days excluded under Ss. 6 to 8 from 
operating by w'ay of limitation have to be added to what is primarily 
the jirescribed period. In the illustrative case above, the period so 
calculated will expire on the 1st January 1928 when the Court is 


(’38) 25 AIR 1938 Lab 234 (236, 237) : I L R (1938) Lah 193 : 174 Ind Cas 277- 
(FB), Shanii Parkash v. Harnam Das, 

(’31) 18 AIR 1931 Cal 785 (786) : 58 Cal 1148 ; 134 lad Cas 1132, Anisuddin Ah- 
vtad V. Kalipnda Boy. (Section 4 does not apply to acknowledgments.) 

(’02) 26 Bom 782 (784) : 4 Bom L B 608 (DB), Bai Seviliore v. Masamali, 
(Acknowledgment.) 

(’29) 16 AIR 1929 Cal 68 (68) : 55 Cal 1210 : 114 Ind Cas 483, Debendra NatU 
Boy V. Kartic Prasad Das. (Payment of interest.) 

(’37) 24 AIR 1937 Lah 642 (643, 644) : 174 Ind Cas 258, Shanti Prakash v. Sar- 
oiam Das. (Section 4 does not apply to acknowledgment. Reversed in A 1 B 1938 
Lah 234 (FB) on another point.) 

(’37) 24 AIB 1937 Mad 367 (368) : 169 Ind Cas 653, Chidainbaravt Chettiar v. 
Venkatamhha Naik,. 

2. (’37) 24 AIR 1937 Lah 162 (164) ; 164 Ind Cofl 650, Eishan Singh v. Sardar 
Ali. (Period prescribed means period prescribed in schedule read with S. 4.) 

(•27) 14 AIB 1927 All 577 (577, 578) : 49 All 726 : 102 Ind Cas 111, Abdul Ghani 
V. Chiranji Dal. (’Period prescribed’ does not mean ‘period prescribed’ by the 
schedule alone but by entire Limitation Act.) 

(’13) 19 Ind Cas 820 (821) (Bom), Fisrom v. Tabaji. (Obiter.) 

3. (’35) 22 AIR 1935 P C 85 (87) : 57 All 242 : 155 Ind Cas 205 : 62 Ind Add 80- 
(PC). 

Note 8a 

, 1. (’40) 27 AIB 1940 Mad 908 (909), Tliimmanna Bhat v. Adyanthayya. (LimL 
tation bars remedy but does not extinguish right—So notwithstanding the expiry 
of limitation there is an assignable right and suit is saved from bar of limitation 
by this section.) 

{‘40) 27 AIR 1940 Cal 443 (445) : I L R (1940) 1 Cal 323 : 191 Ind Cas 52, Srilal 
Singhaniay. Anantlai. 
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closed. The suit is therefore validly instituted on the 5th January i\)2S 
by virtue of this section.^ 

10, Section 4 and Section 12 of the Act.— It follows from 
what has been stated in Note 7 that in a case to which s. 12 applies, the 
date of the expiration of the period prescribed must be ascertained by 
adding the days excluded to what is primarily the prescribed period. 
If on such date the Court is closed, the appellant or the applicant as 
the case may be can, under this section, prefer the appeal or make the 
application on the date when the Court re-opens.^ 

Illustrations. 

1. A decree is passed in a suit on 1-1-1935. The period of limitation prescribed 
for an appeal from such judgment is thirty days from the date of the decree. 
Application for copies is made on 20-l>1935 and copies are got on 13-2-1935. In 
order to ascertain when the period of limitation prescribed for the appeal expires, 
the period excluded, namely twenty-five days (from the 20th January to 13th 
February both inclusive) must be added to the prescribed period of thirty days and 
80 adding it, the period will expire on the fifty-fifth day from 1-1-1935 (excluding 
1st January under S. 12, sub-s. (1)) whjch will be 25-2-1935. If on that day the 
Court is closed, the appeal can be presented on the re-opening day.2 

2. A decree is passed in a suit on 1-1-1935. The period of limitation prescribed 
for an appeal from such judgment is thirty days from that date. The Court is 
closed from 25-1-1935 to 25-2-1935. Application for copies is made on 26-2-1935 
which is the day on which the Court re-opens and copies are got on 30-3-1935. In 
order to ascertain when the period of limitation for the appeal expires, the period 
excluded under S. 12, namely thirty-three days (from 26-2-1935 to 30-3-1935 both 
inclusive), should be added to the prescribed period of thirty days and so adding 
it, the period will expire on the sixty-third day from 1-1-1935 which will be 
5-3-1935. An appeal presented on the Slat March after the copies are obtained 
will be barred.3 It has, however, been held in the undermentioned cases* that 

Note 9 

1. (’32) 19 AIR 1932 Mad 139 (141): 135 Ind Cas 587 : 55 Mad 2fiG (DB), Nngnnna 
V. Krishnaviurthy. (The phrase “the period of limitation prescribed for any 
suit'* etc., in 8. 4 of the Limitation Act is wide enough to include a period of 
time contained in the first schedule of the Limitation Act but computed with 
the aid of one or more of the Ss. 12 to 16 of the Limitation Act or starting from 
the date of attaining majority under 8. 6 of the Act.) 

^’28) 15 AIR 1928 Mad 1255 (1258) : 115 Ind Cas 609, Narasat/t/a v. Krishna¬ 
viurthy. (Period of limitation yrescribed means period of limitation prescribed 
by Schedule 1 as qualified by 8s. 6 and 8.) 

<’24) 11 AIR 1924 Oudh 385 (3W7) : 81 Ind Cas 484 (DB), Bans Bahadur Singh v. 
Sakalraj Knar. (“Prescribed” means prescribed by the Act, i.e., by the first 
schedule and by the provisions of 8s. 4 to 25.) 

See also Section 6 Note 41. 

Note 10 

1. (’86) 22 AIR 1935 P C 85 (87, 88) : 57 All 242 : 155 Ind Ca.s 205 : 62 Ind App 
80 (P C), Maqbul Ahmad v. Onkar Pratap. 

2. (’84) 21 AIR 1934 Pat 367 (368): 13 Pat 632 : 151 Ind Cas 380 (DB), Dhanna 
Miatry v. Bengal Nagpur Railway Co., Ltd. 

3. (’05) 28 Mad 462 (463) : 15 Mad L Jour 109 (DB), Venkatarao v. Venkata- 
chalam Chetty. 

(’16) 3 AIR 1916 Lab 407 (407) : 35 Ind Cos 233 : 1916 Pun Re No. 79, Guran 
Bakha v. Bindraban. 

(’34) 21 AIR 1934 Pat 367 (368): 13 Pat 632 : 151 I. C. 380 (DB), Dhanna Mistry 
V. Bengal Nagpur Railway Co., Ltd. (A I R 1931 Pnt 60 held not correct law.) 
(’20) 7 AIR 1920 Mad 1025 (1025): 63 Ind Cos 022(DB), J/a«tfnntani v. Arumuga. 

(Pillowing 11 Ind Cas 339 and AIR 1920 Mad 359.) 

(’79) 1879 Pun Re No. 82, Jiwan Singh v. Nogina Singh. 

4. (’88) 26 AIR 1938 Lah 317 (318) : 177 Ind Cos 672, Aaa Singh v. Jlira Singh. 
(Limitation for appeal expiring on 30-5-1936 which was a holiday — Application 
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the appeal is in time, on the ground that the right of appeal subsisted on the 
re-opening day by virtue of S. 1, and that, therefore, the period of the closing of 
the Coin t inn>t he excluded in addition to the period that can be excluded under 
S. 12. In other words this view proceeds on the ground that S.4 itself extends 
the- period of limitation up to the re-opening of the Court. As has been seen in 
Note 7 this view is not correct, as explained by the Privy Council in Maqhul 
Ahmad v. Onhar Pratap ISarain Singh,^ and consequently the said decisions can 
no longer be con.sidered to be good law. 

3. A decree is passed on 1-1-1935 and immediately the Court closes for the 
v.acation aud re-opcos on 1-!1-1935. Copies are applied for on the same date and 
obtained on 5-3-1935 and an appeal is preferred on the same date. Is the appeal in 
time? Oil the principle and method of calculation referred to in illustration 2 
above, the appeal would be barred if the “time requisite” for obtaining the copies 
is taken to be the period from 1-3-1935 to 5-3-1935 both inclusive. There is, 
however, a difference of opinion as to whether in a case such as the above, where 
it is impossible for the party to apply for copies before the re-opening day, the 
“time requisite” should not be taken to include the whole vacation also. See 
Note 21 to section 12. 

11. Section 4 and Section 31 (repealed) of the Act, — 
There was a conflict of opinions as to whether the period allowed by 
S. 31 (now repealed) was a “ prescribed ” period within the meaning 
of S.4; in other words, whether if the period allowed by S. 31 for a 
proceeding expired on a day on which the Court was closed, such 
proceeding could he taken on the re-opening day. It was held in the 
tindermentioned cases^ that the word “prescribed” in S.4 meant only 

for copies on 1-6-1936, the opening day—Copies obtained on 2-6-1936 — 3rd June 
being again a holiday, appeal preferred on 4-6-1936—if appeal was within time.) 

(’97) 19 All 342 (347): 1897 All W N 76 (DB), SuiadaUin-nissa v. Md. Mahmud. 
(1900) 2 Bom L R 221 (223) (DB), Sitavam v. Pamji. 

(■26) 13 AIR 1926 All 111 (112) : 89 I. C. 956, Megh Baran Singh v. Rama Das. 
(T4) 1 AIR 1914 All 303 (304) : 23 Ind Cas 874, Budhu v. Sultan. 

(’01) 25 Bom 584 (586) : 3 Bom L R 143 (DB), Tnkaravi v. Pandurang. 

(’01) 25 Bom 580 (58S) : 3 Bom L R 244 (DB), Pandharinath v. Shankar, 

(’26) 13 AIR 1926 Lah 121 (122) : 89 Ind Cas 437, Nanian v. Gurditta. 

(’30) 17 AIK 1930 Lah 216 (216, 217) : 11 Lah 111 : 120 Ind Cas 169 (DB), Mt. 
Attri V. i?rtm Kishan. 

(’29) 16 AIR 1929 Rang 96 (96) : 6 Rang 743 : 115 Ind Cas 667 (DB), Ma Dan v. 
Tan Chong San. 

(’20) 7 AIR 1920 Pat 818 (819) : 60 Ind Cas 493, Farzand Ali v. Abdul. 

(’15) 2 AIR 1915 Nag 117 (118) : 11 Nag L R 104 : 29 Ind Cas 833, Kashibai v. 
Kannoo. 

[See also (’38) 25 AIR 1938 Lah 707 (708, 709): 182 I. 0. 108, Mahomed Zaman 
V. Hans Raj Shah. (In this cose, on the day on which the application for 
copy of decree was made the period of limitation for the appeal had expired bat 
owing to the intervention of holidays, the appeal could have been filed on that 
day under this section — It was contended that under these circumstances the 
time taken to get copy of the decree could not be excluded but it was held that 
ns the appeal could have been preferred under this section on the day on which 
the application for copy was made, such application was in time and the appel¬ 
lant was entitled to deduct the time taken for getting copy of the decree — It is 
submitted that there is no period of limitation for an application for copy of 
decree ns was assumed in this case and such application is not also required 
under S. 12 to be made within the period of limitation for the appeal.)] 

5. (’35) 22 AIR 1935 P C 85 (87): 155 I. C. 205 : 62 Ind App 80:57 All 242 (PC). 

Note 11 

1 . (’12) 15 Ind Cas 439 (440) (Oudh) (DB), Rahniatul Fatinie v. Ashraf Ali. 
(Section 10, General Clauses Act, was however held to apply.) 

(’ll) 12 Ind Cas 811 (813) (Bom) (DB), Sheodas Doulatram v. Narayan Asaji. 
(Section 10, General Clauses Act, also will not apply.) 
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the periods prescribed by the first schedule to the Act, that the period 
allowed by s. 31 was therefore not a "prescribed period" and that 
S. 4 could not be applied so as to validate the proceeding taken on the 
re-opening day. A contrary view was taken in the cases cited below,^ 
namely that the word "prescribed" meant prescribed by the Act, i.e., 
prescribed primarily by the first schedule but computed, altered or 
substituted by the sections of the Act, that consequently the period 
allowed by S. 31 was a " prescribed " period within the meaning of s. 4 
and that if such period expired on a day on which the Court was closed, 
the proceeding might be taken on the day on which the Court re-opened. 
In view of the repeal of S. 31 of the Act, this conflict would no longer 
be of any importance and even otherwise would now be taken to have 
been set at rest by the decision of the Privy Council in Maqhul Ahmad 
V. Onkar Pratap Narain SinghA to the effect that the date of the 
expiration of the prescribed period must be ascertained by considering 
the sections along with the period primarily prescribed by the first 
schedule. See also Notes 7 to 10 . 


12. “ When the Court is closed.” — The question whether 
in any particular case the Court is closed is one of fact which must 
depend upon the practice which prevails in the particular Court.^ 
There may be a vacation; yet the Court may be open for certain classes 
of business, such as admission of plaints, filing of written statements 
and hearing of short cases.^ A Court cannot be deemed to be closed 
within the meaning of this section during a vacation, if for the purpose 
of the particular business in question the office of the Court is open.^ 


(’30) 17 AIR 1930 Lab 127 (128, 129): 10 Lah 681 : 122 InO Cas 86 (DR) Jai Dev 
Sxngh v. Abdul Rahman. (Section 6, Punjab Loans Limitation Act corresponded 
to Section 31 of this Act — Section 4 of this Act assumed not to apply but S 8 
Punjab General Clauses Act, I of 1898, corresponding to S. 10, Indian General 
Clauses Act| was applied.) 

(’ll) 12 Ind Cos 810 (811) : 7 Nag L R 176, Balkrishna v. Tima. 

1924 Oudh 385 (387); 81 Ind Caa 484 (DB), Dana Bahadur Singh 

y. Sahalraj Kuar ( Prescribed’ means prescribed by the Act. and not merely by 
the first schedule.) ^ * j j 


^ nn (1258):ll.jIndCa8 609, Narasayyay.Krishnamurthy. 

( Period of limitation prescribed means prescribed by the drst schedule but cnl- 
culted in the manner provided by the sections of the Act.) 

(’14) 1 AIR 1914 Mad 6^3 (603) : 21 Ind Cas 770 (DB), Murugesa Mxidali v. 
Bamasamy ChetUar. (Section 31 prescribed a period of limitation — ‘Prescribed’ 

eYof grace or otherwise.) 

(’12) 14 Ind Cas 164 (155) : 34 All 375 (DB), Hira Sinnh v Amarti 
^82( 19 AIR 1982 Mad 139 (141) : 135 Ind Cas 587 T 65^ Mad ^6 (DB). JVa^anna 
V. Krishnamurthy. (Words the period of limitation prescribed for any suit* etc. in 
8. 4 enough to include a period of time contained in Schedule 1, Liinita^ 

tion Act, but computed with the aid of one or more of the sections of the Act.) 

P C 86 (87. 88) : 165 Ind Cas 205 : 62 Ind App 80 : 57 All 


Note 12 

1. (’27) 14 AIR 1927 Bom 480 (482) : 103 Ind Cas 640 : 61 Bom 848 (DB), 
Dharamai Morarjt Chemical Co. Ltd. ▼, OccJiavlal Hargovayvdaa. 

2. (’24) 11 ALB 1924 Bom 144 (147) : 89 Ind Cas 629, Tata Industrial Bank v. 
Abdul Hussein. 


3. (’27) 14 AIR 1927 Bom 480 (481) : 103 Ind Cas 640 : 61 Bom 848 (DB), 
Dharamai Morarji Chemical Co., Lid. v. Oeehavlal Hargovandas. 

(’88) 1888 All W N 264 (264) (DB), Hijab Banu v. Muhammad Shafi, 
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Accoi-ilin.iij to the }>vevaili]ig practice in the Bombay High Court, suits 
on the Original Side can he filed in the summer vacation and therefore 
the Jioiiil'jiy High Court Original Side is not closed in the vacation 
vitliin file nieuning of S. 4.'* 

■\Vhpn a Court was adjourned for the recess, and during the recess 
tlie oflicc was open twice a week for the purpose of receiving papers 
under the rules framed by the High Court in that behalf, an appeal, 
the time fur which had expired during the recess, was held to be time- 
barred, when presented on the day the Court re-opened after the 
recess.^ But when tlie day on which the period of limitation expired 
for an ai)peal is a ga-cited holiday, and the District Judge holds Court 
on that day, a in*esentation of papers on the next following day is not 
barred.® The reason is that a Court is deemed closed for purposes of 
this .section on a gazetted holiday, in spite of the fact that the Judge 
holds Court on that day.^ 

A ( ourt is not closed within the meaning of this section, if the 
officer authorised to receive plaints is absent from headquarters and 
is in camp.® 

Where the Court was in vacation, but there was a notification in 
the Gazette providing that “plaints, execution applications and other 
papers will be received only on the days on which the Judge sits,” and 
further providing for the sitting of a vacation Judge on Wednesdays 
and Thursdays, it was held that the Court was not closed.® 

Where the period of limitation prescribed for a suit expired when 
the Court was closed for vacation and the Court did not sit on the 
re-opening day, but on a later day, it was held that the suit was within 
time, if it was filed on the day that the Court actually re-opened.'® 

Where the Court was open, but so far as the act, namely, depositing 
purchase money, which a party desired to carry out through the Court, 
w’as concerned, he w’as refused facilities so as not to enable him to 
carry it out on the day in question, it was held that the Court must 
be considered to have been closed." 

[See also (’21) 61 Ind Gas 714 (715) (Cal), Sana Sheikh v, Naib AH. (Limitation 
for criminal appeal expiring during Court’s civil vacation—Vacation Judge 
sitting but appeal not filed in time due to want of notice of time and place where 
vacation Judge was to hold his sittings—Appeal filed on re-opening day should 
be admitted.)] 

4. (’27) 14 AIR 1927 Bom 480 (482) ; 103 Ind Cas 540 : 51 Bom 848 (DB), 
Dharamsi Morarji Chemical Co., Ltd. v. Occhavlal Hargovandas. 

5. (’82) 6 Mad 189 (193) (FB), Nachiyappa v. Ayyasami. 

6. (’97) 20 Mad 469 (469) (DB), Boyamma v. Balaji Bau. 

7. (’03) 13 Mad L Jour 316 (317) (DB), Ghoiise \\VenkatachaIa 7 t 1 Pillai. 

8. (’16) 3 AIR 1916 Mad 3 (4) : 38 Mad 295 : 29 Ind Cas 449 (FB), Beceiver of 
Nidadai'ole Medur Estate v. Smaparazu. 

9. (’23) 10 AIR 1923 Mad 435 (436) : 46 Mad 938 : 70 Ind Cas 888 (DB), 

India Steam I^avxgation Co. v. Sharafally. 

10. (’75) 1 All 263 (265) (DB), Bishan Chand v. Ahmed Khan. 

11. (’26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Baotmal v. A?Harsin^7i. 
(Extension of period under S. 151, C. P. C.) 
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In an earlier case, where the Chief Court of the Punjab was in Section 4 
vacation but by an arrangement of the Court it was kept open for Notes 12-13 
reception of i^etitions by the Deputy Registrar of the Court, an appli¬ 
cation, the period of limitation for which expired during vacation, was • 
held to be validly presented on the re-opening of the Court.But the 
trend of later decisions is to the contrary effect. Where the Court was 
in vacation, but the Court office was open, to which appeals could be 

presented during the vacation, it was held that the Court was not 
closed.^® 

The Subordinate Judge of S used to sit for a week every month 
at L. During his absence from S, the plaintiff presented his plaint at 
S, which was accepted by the Naib-Sheriff of the Court, who was not 
authorised to receive plaints and no other arrangement existed for 
reception of plaints at S, It was placed before the Subordinate Judge 
on his return from L, who dismissed it as time-barred. It was held 
that the Court at S should be deemed to have been closed during the 
time that the Subordinate Judge was absent from 

13, “Court** means the proper Court, — There was a 
conflict of opinion as to whether the words “tlie Court” mean the 
proper Court (that is, the Court in which tlie suit ought to have been 
instituted), or the Court in which the suit liappen.s to bo filed, 
whether it is the proper Court or a wrong Court. According to tlic 
High Courts of Allahabad, Calcutta, Madras and Lahore, tlio word.s 
“the Court” meant only the i^roper Court. Where therefore on the date 
of the expiry of the period of limitation for a suit, the proper Court 
was open and another Court was closed and the suit was filed in the 
latter Court on its re-opening day, the period between tlio expiry of 
the period of limitation and the re-opening of tlio wrong Court could 
not, according to the said High Courts, be saved under this section, iji 
addition to the period which may be deducted under S. 14 of the Act.‘ 

12. (’91) 1891 Pun Re No. 29, Ganpat Rai v. Ilira Singh. 

13. i‘21) 8 AIR 1921 Lah 237 (238) : 60 Iiid Ciis 737 (DB), Fntteh M nhainmad v. 

Chothu liani. (Appeal under Lettern Patent, rjahorc, cl. 10.) 

[See also (’33) 20 AIR 1933 Lah 239 (239) : 142 Ind Cus 307, lliia Lai v. Sojan 
Chand. (Merc nbHcnce of presiding officer of Court on leave i.s not tantamount 
to Court being closed where the office of the Court i.s oiicn and theestablisbnient 
of the Court is present.)] 

[See however (’39) 26 AIR 1939 Pat 667 (677) : 19 Pat 123 : 185 Ind Caa 353 
(FB), Lachtneshwnr Pratad v. Girdhari Pal. ('fhe office of the Court is merely 
the hand with which the Court i)erforrn8 some of its functions—The fact tlmt 
the office of n Court remains open while the Court itself is closed for judicial 
business will not deprive a litigant of the extended time for doing an act to 
which H. 10, General Clauses Act, applies—Per Agarwala, J.)} 

14. (’34) 21 AIR 1984 Lah 622 (622) : 15 Lah 308 : 152 Ind Cas 618, Nnr 
Muhammad v. Ghulaman. 

Note 13 

I, (’10) 3 AIR 1916 All 222 (223) : 36 I. C. 292 (DB), Makund Ram v. Ramraj. 

(Limitation expiring on holiday—Plaint filed in wrong Court onnextday—Plaint 
returned—Plaintiff is not entitled to exclusion of extra day on ground that it was 
a holiday.) 

(•76) 24 Suth W R 26 (27, 28)(DB), Abhoya Churn ChuckerbuUi/ v, Gonr Mohutt. 
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The High Court of Bombay,^ on the other hand, held that such period 
should also be deducted on the ground that, otherwise, the result 
would be inequitable. The conflict has now been set at rest by the 
•decision of the Privy Council in Maqhul Ahmad v. Onkar Pratap 
Narain in which their Lordships observed as follows: 

“ Tlie lanj'uftjK? of S. 4 is such that it seems to their Lordships to be impossi- 
l)le to apply it to a case like the present. What it provides is that, where the 
period of limitation prescribed expires on a day when the Court is closed, the 
application ma}* be made on tlie day when the Court re-opens. In their Lord- 
chips’ view that means the proper Court in which the application ought to have 
been made.” 

As has been seen in Note 2 the principle on which this section is 
basi^d is that the law does not compel a man to do that which he 
cannot possibly i)erform. It cannot be said that he cannot possibly 
file the suit in the proper Court when that Court is open, just because 
he is under a mistake as to the Court in which the suit is to be filed. 
Sec also tlie cases cited below.* 

Where a party is entitled to file a suit or make an application in 
two Courts of concurrent jurisdiction and one of the Courts in which 
he wishes to file his suit or make an application is closed on the last 

(’13) 18 lod Gas 121 (122) (Cal) (DB), Hari Das Roy v. Sarat Chandra Dey. 

(’ll) 12 Ind Ca-s 58 (60) : 36 Mad 131 (DB), Mira Mohideen v. Nallaperunial 
Pillai. (Although the word ’Court’ in S. 4 is not qualified by the adjective‘proper’ 
as it is in other parts of the Act, it would be unreasonable to take account of the 
closing and re-opening of any other Court than that in which the suit was rightly 
instituted.) 

(’19) 6 AIR 1019 'Sind 845 (845, 846) : 47 Ind Cas 624 (DB). Bamalvigavtiyer v. 
Subbaier. (Section 4 can be availed of only if the suit etc., is filed in the proper 
Court when the time for doing .so has expired on a holiday.) 

(’21) 8 AIR 1921 Mad 654 (655) : 44 Mad 817: 63 I. C. 924 (DB). UmwiafAw v. 
Patkumma. (Court closed on the last day of limitation — Plaint presented in 
wrong Court on re-opening day—Plaint presented in proper Court subsequently— 
Suit time-barred.) 

(’23) 10 AIR 1923 Mad 114 (115, 116): 69 I. C. 724 (DB), Govindasami Padayachi 
V. Sauii Padayachi. (Liberal construction of S. 4 cannot be taken, when to do 
so, would involve disregard of the words of the statute.) 

(’12) 14 I.C. 157 {IbS): BQMad 4S2(DB), SeshagiriPaov.VajraVelayiidam Pillai. 
(’29) 16 AIR 1929 Lab 425 (426) : 116 Ind Cas 314 : 11 Lah 12 (DB), Dharman 
B/im hadha Payn v. Ganga Pam. 

(’20) 7 AIR 1920 Lah 346 (347) : 55 Ind Cas 55, Banomal v. Banmnal. 

2. (’21) 8 AIR 1921 Bom 379 (380) : 45 Bora 443: 59 Ind Cas 743 (DB), Basavan- 
appa V. Krishnadas Goverdhandas. (Plaint returned for presentation to proper 
Court—The plaintiff is entitled to take advantage of those days during which the 
first Court was closed for the vacation, and the calculation should be made in the 
same way as if the second Court had been closed for the vacation. 12 Ind Cas 58 
(Mad) dissented from.) 

3. (’35) 22 AIR 1935 P C 85 (88): 155 Ind Cas 205: 62Ind App 80: 57 All 242 (PC). 

4. (’36) 41 Cal W N 956 (957) (DB), Anil Prokash Chalterjee v. Dhirendranath. 
(’37) 24 AIR 1937 Lah 464 (465) : 173 I. C. 740, Firm Bugamal Govindamal v. 

Mukia Parshad. (What is necessary in view of the wording of S. 4, Limitation 
Act, is that the plaint must have been presented to the proper Court — Where, 
therefore, a plaintiff presents a plaint to a wrong Court of first instance, he is not 
entitled to any deduction on account of holidays under S. 4.) 

(’37) 24 AIR 1937 Nag 215 (216): 170 Ind Cf^ 798: I L R (1937) Nag 217, Waman 
Poo V. Uvirao. (Period of limitation expiring during summer vacation — Suit 
instituted on opening day in Court of Sub-Judge, First Class — Plaint returned 
for presentation to proper Court — Suit instituted in the Court of Sub^Judge, 
Second Class, next day—Section 4 has no application as suit is not filed in proper 
Court on opening day—Suit held barred by time.) 
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day of limitation, the party is entitled to the beiieht of this section 
notwithstanding that the other Court is open at that time.® 


14. Suit, appeal or application may be instituted, pre- 

fcrred or made.”—Order 4, n. i, sub-rule (i) of the Civil Procedure 

Code provides : Every suit shall he instituted hy presenting a plaint 

to the Court or such officer as it appoints in this behalf.” Order 4 i 

Rule 1 sub-rule (l) of the same Code provides: “ Every appeal shall be 

preferred m the form of a memorandum signed hy the appellant or 

his pleader and presented to the Court or to such officer as it appoints 

m this behalf.” As regards proceedings other than suits and 

appeals s 141 of the same Code provides ; “ The procedure provided 

in this C<^o m regard to suits shall be followed, as far as it can be 

made applicable, m all proceedings in any Court of civil jurisdiction.” 

The explanation to section 3 of this Act also provides that a suit 

18 institiUed. in ordinary cases, when the plaint is presented to the 
proper officer. 


It follows from the above that a suit, appeal or application is 
iMtituted, preferred or made when it is presented to the proper 
officer. A proceeding presented to a wrong Court^ or to an officer who 
IS not authorised to receive plaints^ is not a valid institution of such 
proceeding. But where according to the practice of the Court petitions 
are used to be thrown in a box kept for that purpose, the act of 
throwing an application into such box is a valid presentation. ‘ 

A proceeding presented on an insufficient stamp is not validly 
presented. But if the Court grants time to make good the deficiency 
and the deficiency is made good within that time, then under s. 149 


5. (*40) 27 AIR 1940 Mad 495 (496) : ILR (1940) Mad 684. Subba lUio v. Kandrc- 

gula Naraiah. (District Munsifs Court clo.sed during vacation_Person having 

right to sue in that Court is entitled to benefit of S. 4—Fact that Village Munsifa 
Court under Madras Village Courts Act has concurrent jurisdiction and is open 
during vacation does not deprive plaintiff of benefit of S. 4.) 

(’40) 27 AIR 1940 Cal 443 (444) : I L R (1940) 1 Cal 323 : 191 Ind Cas 52, Srital 

Singhania v. Anant Lai. (Pronote executed at A but payable at li _ On bust date 

of limitation Court at A 0 [)en but at IS closed for vacation — Suit instituted at B 
on rc-opening day—Suit held within time.) 

(’38) 25 AIR 1938 Bom 209 (209) : 175 Ind Cas 221, Veernppa Channappa v. 
Iratappa Malagi. (Decree transferred to Collector for execution —Limitation for 
application to set aside execution sale expiring on day when Civil Court was closed 
but Collector's Court was open—Application ina<le to Civil Court after it opened is 
in time — Order 21, R. 91A, C. P. C. (Bombay A inendmenl) doc*s not com|)el him 
to apply to the Collector.) 

Note 14 

1. (’27) 14 AIR 1927 Bom 480 (481):103 Ind Cas 540:51 Bom H48(DJJI, Ulinramsi 
Morarji Chemxcal Co.^ Ltd. v. Occhavlal Hargovandas. 

2. (’21) 8 AIR 1921 Mad 654 (655) : 44 Mad 817:63 Ind Cas 924 (DB). Ciumathii 
V. Pathumma. 

3. (’69) 6 Bom H C R A C J 254 (256), Nandvallabh v. Alibhai. (Plaint wa.s 
proeented to a karkun left in charge of a Court during vacation.) 

(’23) 10 AIR 1923 Pat 150 (161) : 71 Ind Cas 426 : 2 Pat 264, Anand Rata 
Pranhana v. Ratngulatn Sahu. (Appeal presented to officer not authorized to 
receive papers.) 

4 . (1900) 1900 Pun L R No. 138, Kaim Din v. Nifial Singh. 
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Section 4 of the Civil Pt’ocedure Code, it shall have the same effect as if the full 
Notes 14—16 stamp had been )>aid in the liist instance.''* 

A memorandum of aj^poal must, under 0.41,R.l, sub-rule (l) of 
the Civil rrocedure Code be accompanied by a copy of the decree 
aj'pe.ilcd from and (unless the appellate Court dispenses there'vsdth) 
of ihe iud.i’inent on which it is founded. A memorandum of appeal 
not so accompanied is not a valid appeal. (See Note 6 to s. 3.) 

An ai)poal otherwise ]n’ 0 ]ierly presented will not be too late, 
simi)ly because it was presented after the hour fixed by the Judge for 
the reception of paper.s; for, a Judge is not empow'ered to assign by 
rule certain hours of the working day to certain kinds of business, so 
as to deprive a suitor of any portion of the period within which he is 
entitled by law' to do a particular act.® 

15. “Day that the Court re-opens.” —“Day” here means 
tlie day on which the Court actually re-opens. Where the period of 
limitation prescribed for an application expired during the vacation 
and the Court re-opened on the I8th November 1903, but the application 
was made on the lOth November 1903, for that was according to the 
rules of i)racticc the day for motions, it w'as held that the re-opening 
day was the day on which the Court actually re-opened, and not the 
first day after re-opening on which the Court in the ordinary course 
took motions.' Where, liowever, the period of limitation prescribed for 
filing an apiilication for the substitution of the heirs of a deceased 
ap])ollant expired during Easter holidays and the office of the Court 
re-opened on 3rd April 1937 but the application W'as made on the 5th 
April 1937 w'hich was the fir.st date on which the Registrar was sitting, 
it was held that the application was wdthin time as it had to he moved 
before the Registrar.^ 

16. Fact of the Court having been closed, whether 
should be mentioned in the pleading. — Where the period of 
limitation for a suit expired on a Gazetted holiday and the plaint was 
presented on the day the Court re-opened, it was held that it was not 
necessary for the plaint to state explicitly under o. 7, B. 6 of the Civil 
Procedure Code, that on the day on w'hich the period of limitation 
expired, the Court was closed.' 

5. (’10) 4 Ind Gas 603 (505, 506) : 32 Mnd 305 (FB), Gavaranga Sahii v. Boto 
Krishna Pairo. (Insufficiently stamped plaint is not void ah inifio.) 

6. (’84) 1884 Pun Re No. 140, Shivdial v. Aladia. 

Note 15 

1. (’04) 31 Cal 150 (153) : 8 Cal W N 97, JJinga Bibee v. Bihee. 

2. (’37) 24 AIR 1937 Cal 454 (455):ILR (1937) 2 Cal 612 :174 Ind Cas 1009 (DB), 

Khirode Chandi'a v. Baviani (41 C W N 492 followed.) 

Note 16 

1. (’20) 7 AIR 1920 Nas 200 (202) : 16 Nag L E 198 : 56 Ind Cos 926, Teh Chand 
V. Mt. Paito. (Under S. 57 (9), Evidence Act, the Court is bound to take judicial 
notice of public holidays notified in the Official Gazette.) 

(■37) 24 AIR 1937 Pesh 41 (41) : 168 Ind Cas 384, Ghtdam Hussain v. Ghulafn 
Sarwnr. (Do.) 
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17, ^djudica.tion of debtor as insolvent on re-opening 

— Effect, — ^Vhere limitation for a debt expires on a day on 
■which the Court is closed and the debtor is adjudicated insolvent on 
the day on which the Court re-opens, the debt is one to which the 
debtor is “subject” at the time of his adjudication, within the meaning 
of s. 40(3) of the Presidency Towns Insolvency Act and is provable 
in the Insolvency Court. The reason is that the creditor could have 
sued for the debt on the re-opening day under this section.^ 

See also section 3 Note 30. • 


5 .* Any appeal or application for a review of 

Extension of judgment or for leave to appeal or any 

fa'in^s'es application to which this section 

am cases. made applicable by or under any 

enactment for the time being in force may be admitted 
after the period of limitation prescribed therefor, when 
the appellant or applicant satisfies the Court that he 
had sufficient cause for not preferring the appeal or 
making the application within such period. 

Explanation. — The fact that the appellant or 
applicant was misled by any order, practice or judg¬ 
ment of the High Court in ascertaining or computing 
the prescribed period of limitation may he sufficient 
cause within the meaning of this section. 


• Act of 1877 : S. 5, para. 2, and S. 5A. 

(2) Any appeal or application for a review of judgment may be admitted after 
Prnmsrt fo/T«- the period of limitation pre.«cribed tberefor, when the appellant 
/t«/7 n'n'niirlj appl>cant satisfic.s the Court that he had sufficient cause 
^i<ms for reWew. ' P>'^enting the appeal or making the application 

5A. Whenever it is shown to tlie satisfaction of the Coui t that an ai)i>eal or 
an application for a review of judgment was presented after the expiration of the 
period of limitation prescribed for such appeal or application owing to the appel¬ 
lant or applicant having been misled by an order, or practice, or judgment of the 
High Court of the Presidency, Province or District, such appeal or application, if 
•otherwise in accordance with law, shall for all purpo.ses be deemed by all Courts to 
have been presented within the period of limitation prescribed tbei'efor. 

Act of 1871 : S. 5 (b). 

(h) Any appeal or application for a review of judgment may be admitted after 
/»« tfi nn. pcriod of limitation prescribed therefor, when the appel-' 

neals and anvlic^ applicant satisfies the Court that he liad sufficient 

cause for not presenting the appeal or making the application 
tt07i8 jor renew. yfHiiin auch period. 

Act of 1859. 

No corresponding provision. 


Note 17 

1, (’82) 19 AIR 1982 Mad 287 (287) : 65 Mad 630 
Bi V. Nagoor Khan. 


136 Ind Cas 822 (FB), Fatina 
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Section 5 


Synopsis 


1. History of the section. 

2. Scope of the section. 

3. Section applies to appeals and 

certain specified applications. 

4. Section applies only to matters 

for which limitation is pres¬ 
cribed by this Act. 

5. Applicability to cases arising 

under Court-fees Act. 

6. “Sufficient cause.” 

7. Exercise of discretion, when 

sufficient cause shown _ 

General principles. 

8. Reasonable diligence in prose¬ 

cution of proceeding. 

9. Existence of circumstances con¬ 

templated by section 14. 

10. Negligence of party. 

11. Negligence of parly’s agent. 

12. Mistake of fact of party or his 

agent. 

13. Mistake of law of party or his 

agent. 

14. Amendment of decree. 

15. Illness of party. 

16. Minority, if sufficient cause. 

17. Fraud. 

18. Poverty or want of funds. 

19. Subsequent decisions altering 

law. 

20. Imprisonment of party. 

21. Non-availability of court-fee 

stamps. 

22. Mistake of Court or its officers 

— Explanation. 

23. Discovery of fresh evidence. 

24. Party misled by declaration as 

to holidays. 

25. Party being a woman or a par- 

danashin lady. 

26. Party being Government or body 

corporate. 


27. Importance of matter, 

28. Being engaged in important liti¬ 
gation. 

29. Application for leave to appeal 
in forma pauperis. 

30. Application in revision treated 
as appeal. 

31. Two appeals against same 
decree—One decree copy filed. 

32. Failure of Court of Wards to file 
proceeding, if sufficient cause. 

33. Delay in filing copy of first 
Court’s judgment in second 
appeal, or the copy of the 
judgment in review. 

34. Unforeseen circumstances caus¬ 

ing delay. 

35. Other cases of delay. 

36. Admission ex parte — Right of 

other person to re-open it. 

37. Burden of proof. 

38. Exercise of discretion, when 

binding on appeal. 

39. Order under section 5, if open 

to revision. 

40. Question of exercising discre¬ 

tion, when arises. 

41. Order under section 5 must give 

reasons. 

42. Valuation of application under 

section 5. 

43. Formal application, if necessary. 

44. Order under section 5, if “judg¬ 

ment” within the meaning of 
the Letters Patent. 

45. Order under section 5, whether 

one “passed on appeal.” 

46. Section 5 and .Madras High 

Court Original Side Rules, 
Rule 356. 

47. Appeal on behalf of or against 

dead person. 


Other Topics 
Applicability to applications under Pro* 
vincial Insolvency Act. See Note 4. 

Applicability to case.s under Companies 
Act. See Note 4. 

Applicability to criminal appeals. See 
Note 3. 

Applicability to special or local laws. 
S^ Note 4. 

Defective vakalatnama. See Note 12. 

Duty of appellant. See Notes 7, 8 and 
37. 

Duty of Court. See Note 7. 

Judgment not pronounced in open 
Court and notice of judgment not 
given. See Note 22. 


(miscellaneous) 

Mistake or negligence of counsel or his 
clerk. See Notes 11, 12 and 13. 

Only admission—Not granting or allow¬ 
ing application or appeal. See Note 2. 
Proceedings in wrong Court through 
hona fiile mistake. See Note 9. 
Reasonable diligence antecedent tocause 
for delay — Whether jwirty bound tor 
show. See Note 8. 

Sudden accident. See Notes 8,15 and 34. 

Sufficient cause — Question of law or 
fact. See Notes 6 and 38- 
Unsuccessful proceedings. See Note 9. 
Wrong proceedings in good faith and 
not in good faith. See Note 9, 
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27.J 

1* History of the section. 

Before the Act of 1859 — 

There was a provision in Bengal Regulation, XXVI of 1814, that a 
petition for review should be presented within three calendar 
months, provided that if the parties preferring the same should 
be able to show just and reasonable cause for not having preferred 
it within the time limited, such review should be allowed.' 

Act of 1859 — 

The Limitation Act of 1859 provided limitation only for suits and 
not for appeals or applications for review. But under the Code 
of Civil Procedure (Act VIII of 1859) limitation was provided for 
such proceedings with a proviso that the Court may extend the 
period under certain circumstances. Section 333 of the Code 
provided as follows: 

“Appciils shall he made in the form of a memorandum which shall be 
presented to the api)ellate Court within the period hereinafter specified, 
unless the appellant shall show sufficient cause to the satisfaction of the 
appellate Court for not liaving presented it within such limited period.” 

And section 377 provided as follows : 

” An application for review of judgment shall be made within ninety days 
from the date of the decree, unless the party preferring the same shall 
be able to show just and reasonable cause to the satisfaction of the 
Court for not having preferred such application within the limited 

period.”2 

Acta of 1871 and 1877 — 

The provisions for limitation as to appeals and applications for 
review which occurred in the Code of Civil Procedure, 1859, were 
incorporated in the.se Acts, and s. 5 thereof corresjwnding to this 
section ran as follows: 

” Any appeal or application for a review of judgment may l>e admitted alter 
the pcrip<l of limitation prescribed therefor, when the appellant or 
applicant satisfies the Court that he liad sufficient cause for not pre¬ 
senting the appeal or making the apx)licution within such period.” 

The section did not refer to ai)plication8 for leave to appeal, and 
it was held that such applications could not he treated as “appeals” 
within the meaning of that section.' The section did not also contain 

Section 5 — Note 1 

1 . See (1857-59) 7 Moo Ind App 283 (305) : 3 Suth W U 45 : 1 Suthcr 325 : 1 Sar 
645 (PC), Maharajah Moheshur Siiujh v. The liengal Government. 

2. See (’66) 2 Bom H C R 270 (274), Edalji Shapurji v. TuUidas Sundardas. 

3. (’79) 2 Mad 230 (231) : 3 Ind Jur 452 (DB), Lakshtni v. Atuinta Shanbaga. 
(In the Act it wu« intended to' draw clear distinction between aypLxcations and 
appeaU.) 

(’03) 80 Cal 790 (793); 8 Cal W N 906, Saral Chandra Deg BrojeshwariDassi. 
(’89) 12 All 79 (83) : 1890 All W N 25 (FB), Parbaix v. Bhola. 

(’81) 1881 All W N 130 (130) (DB), (Janga Gxr v. Balwanl Gtr. 

(’98) 1898 All W N 80 (80) (DU), In the matter of Anthoney Derridon. 

[See aito {'90) 12 All 461 (487); 1890 All W N 149 (FB), Bechi v. Ahsanullah. 
(’92) 16 All 14 (19) : 1892 All W N 152 (DU). In re Sita Bam Kesho. (l>euve to 
appeal to Privy Council.) 

(’06) 28 All 391 (393) : 1906 All W N 66 ; 3 All L Jour 165 (DU), Shib Singh v. 
Qandharp Singh. (Do.) 

.(*96) 19 Bom 801 (802) (DU), Moroba liamchandray.OhanasItam Nxlkant {Do.)} 
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Section 5 
Notes 1-2 


any provision corresponding to the explanation in the present section. 
But in Uio year 1892 hy the Amending Act vi of that yeaa- a new s.5\ 
was inserted, whicli coiresi)onded to the ijresent explanation. 


A< i i' i 


1ft uS 


tiu- section was enlarged so as to include within its scope, applica¬ 
tions for leave to ajiiieal, and also any other application to which 
it may be made applicable "by any enactment or rule for the time 
being in force.” Tlie section was amended by Act x of 1922 by 
substituting the words “by or under any enactment” for the 
words “by any enactment or rule.” 


2. Scope of the section, — The general rule is that every suit 
instituted, appeal preferred or application made after the period pre¬ 
scribed therefor by the first schedule shall be dismissed (s. 3 ). This 
section is one of the provisions to which the general rule is subject, 
and provides for tJio extension of time in the case of appeals and 
certiiin specilied ajiidications under the circumstances referred to in it, 
namely, tlmt tlio appellant or applicant, as the case may be, satisfies 
the Court that he had “sufficient cause” for not filing the proceeding 
within the period prescribed. 


But mere proof of the existence of sufficient cause for not filing 
Uie proceeding within the prescribed period does not, under the section, 
ipso facto compel the Court to extend the time. The Court has a 
discretion to admit or refuse to admit the proceeding, even if sufficient 
cause is sliown, as i.s made clear by the words “may be admitted.” In 
Bnj Indar Singh v. Lala Kanshi Bamf their Lordships of the 
Privy Council (pioted with approval the observations of Plowden, J., 
in Karm Baksh v. Danlat Bam^ to the following effect: 

All that the section requires in express terms as a condition for the exercise 
of the discretionary iwwer of admission of an appeal presented after time is 
sufficient cause for not presenting the appeal within the prescribed period. If such 
can be shown, the Court may in its discretion, which is, of course, a judicial and 
not an arbitrary discretion, admit the appeal.’* 

The existence of sufficient cause for not filing the proceeding in 
time is thus merely a condition that must be satisfied before the Court 
can exercise'its power of granting or refusing to grant the extension 
of time.® If the condition is not satisfied, there is no room for the 
applicability of the ixjwer to excuse delay. Thus, where no cause has, 
at all, been shown, that is, where no explanation has been given for 
filing the proceeding out of time, there arises no opportunity of con¬ 
sidering the sufficiency or otherwise of the reasons for that fact, and 
there cannot be any room for the exercise of the discretion given by 
the section.* If the condition is satisfied, then the Court gets a discre- 


Note 2 

'■ = •'' = 1917 1*““ «« 

2. (’88) 1888 Pun Re No. 183 (FB). 

^PP 218 : 1917 Pun Re 

A A. A V. Kanshi Bam. 

( 20) 7 AIR 1920 Cal 207 (208); 56 Ind Cas 551 (DB), Abdid Sheikh v. Md. Auab, 
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tionary ix)wev to grant or refuse the prayer for extension of time.^ 
It may in its discretion refuse to extend the time even though there 
may he sufficient cause for the delay.® The extension of time is thus 
a matter of concession or indulgence to the applicant and cannot be 
claimed by him as a matter of absolute right? The principles guiding 
the exercise of this indulgence or discretion are discussed in the 
subsequent Notes. 

The section deals only with the admission of appeals and appli¬ 
cations after time. But to admit an appeal or application is not to 

( 19) 6 AIR 1919 Cal 958 (959) : 47 Ind Cas 677 (DB), Prosunno Kumar Paidua 
V. Ram Chandra De. 

(’ll) 10 Ind Cas 210 (210) : 5 Sind L R 47 (DB), Topandas v. The Manaqer 
Encumbered Estates. * 

(’25) 12 AIR 1925 Oudh 371 (372) : 28 Oudh Cas 378 : 86 Ind Cas 270, Mumtaz 
AH V. Ugraj Singh. 

(’33) 20 AIR 1933 Pat 134 (135) : 142 Ind Cas 599, Munshi v. Bansrovan 
(’30) 17 AIR 1930 Cal 422 (424) : 57 Cal 148 : 124 Ind Cas 817 (DB), Janikinath 
Singha v. Nirodbaran Hag. 

(’25) 12 AIR 1925 Cal 735 (736) : 52 Cal 342 ; 89 Ind Cas 277 (DB), Kamruddin, 
Hyder v. N. Miiter. 

(’69) 11 Suth W R 22 (22) : 5 Beng L R A C 318 (Note) (DB), Mahomed Gazee 
Chowdhury v. DooUub Bebce. (9 Suth W It 181 followed.) 

(’77) 1877 Bom P.T 188(188), v. Krishnarav. (2Ind AppoS followed ) 

(’74) 2 Ind App 58 (68, 69) : 14 Beng L R 373 : 3 Sar 437 (PC), Luchmini Singh 
■ V. Shunshere Singh. (8 Suth W R 184 approved.) 

(1864) 1864 Suth W R (Gap) 287 (287) (DB), Gossic Doss v. Na rain Das. 

(1864) 1864 Suth W R (Gap) 91 (92) (DB), Kasheenath Roy v. Luchccnarain. 

(’75) 24 Suth W R 294 (294) (DB), Goar Pershad v. Anjub AH. 

(’72) 18 Suth W R 286 (286) (DB), Srecnaih Choudhry v. Kritato Moyec. 

(’72) 17 Suth W R 230 (231) (DB), Jhubhoo Sahoo v. Mt. Jusoda Koocr. 

(’70) 13 Suth W R 33 (33) (DB), Assur AH v. Woolf uloonissa. 

(’12) 17 Ind Cas 99 (100) (Cal) (DB), Hem Chandra liakshi v, Jadub Chandra. 
(’69) 12 Suth W R 94 (95) (DB), Kristo Gobind Joardar v. Jugobundhoo Sircar. 

(Admission without reference to sufTicient cause for delayis without jurisdiction.) 
(’84) 1884 All W N 330 (331) (DB), Kuber Singh v. Patch Singh. 

(’76) 1876 Pun Re No. 114, Hyat v. Rahim-ud-dm. 

(’76) 1876 Pun Re No. 101 (FB), Mt. Fnito v. Lashkar Khan. 

ISee also (’69) 11 Suth W R 130 (131) : 2 Beng L R App 35 (DB), Omra Nushyo 
V. Gugun Sootur. 

(’25) 12 AIR 1925 Mad 709 (709) : 88 Ind Cas 278 (DB), Janakiramayya v. 
JJrahmayya. 

(’31) 18 Alii 1931 Nag 101 (101, 102) : 122 Ind Cas 257, Mahadya v. Emperor. 
(No cause for delay was even alleged.) 

(’17) 4 AIR 1917 Lah 436 (437) : 41 Ind Cas 918 : 1917 Pun Re No. 67, Dhanpat 
Mat V. Mela Mai. (Copy of judgment filed after expiry of limitation.)] 

5. (’38) 25 AIR 1938 Bom 408 (409) : ILR (1938) Bom 704 : 177 Ind Ca.s 734 
(DB), Maria P. Almeida v. Ramchandra Santuram. 

(’38) 25 AIR 1938 Pat 413 (421) : 17 Pat 507 ; 177 Ind Cas .564 (DB), Krisingha 
Charan Handy v. Trigunand. 

(’24) 11 AIR 1924 Bom 399 (404) : 48 Bom 442 : 80 Ind Cas 862 (SB), Nagindas 
MoHlal V. Nxlaji Moroba. 

(•17) 4 AIR 1917 Low Bur 74 (76) : 8 Low Bur Rul 560 : 37 Ind Cas 815 (DB), 
Ma Mai Gale v. Maung Tun Win. 

[See (’15) 2 AIR 1915 Low Bur 145 (146) : H Ix>w Bur Rul 146 : 27 Ind Cas 829 
(DB), Mg. Tun U v. PalaniapiM Chetty.'] 

6. (’35) 22 AIK 1935 All 620 (624): 57 All 983 : 157 Ind Cas 347 (FB), Mt. S/mm- 
zadi itcgiim v. Atakh Nath. 

[See also (’17) 4 AIR 1917 P C 156 (168): 45 Cal 94 : 44 Ind App 218 : 1917 Pun 
Ro No. 104 : 42 Ind Co-s 43 (PC), iSrij Indar Singh v. Lala Kanshi Ram.'] 

7. ('85) 22 AIR 1935 All 620 (624): 57 All 983 :157 I. C. 347 (FB), Mt. Shamzadi 
Begum \. Alakh Nath. 

(’10) 6 AIR 1919 Cal958 (959): 47 I. C. 077, Prosunno Kumar v. Ram Chandra. 
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Section 5 
Notes 2-3 


EXTENSION OF TERIOD IX CERTAIN CASES 

grant or allow the ai.poal or application in favour of the appeUaut or 
ppheant. lo admit the proceeding is merely to entertain it and not 
^sm.ss ,t »» lian-ed hy limitation. It has been held by the Lahore 
High Court that this .section only applies to the original institution 
of an appeal and not to the addition of parties to an appeal already 
instituted and that when a ponson is sought to be added as a party to 
an appeal after the period of limitation for an appeal against him has 
expired, this section cannot be made use of to excuse the delay." 

3. Section applies to appeals and certain specified 
applications,^ The spclion applies only to_ 

1. Appeals, 

2 . Application foe review of judgment, 

3. Application for leave to appeal, 

4. Any other api>lication to which this section is made 

applicable hy or under any enactment for the time 
being in force. 

An aiiplication not falling within the above classes cannot be 

entertained after the period prescribed therefor. See the cases cited 
below.‘ 


®643 ?pcf • 3 Seth W B 45 ; 1 Sather 325 : 1 Sar 

9 riol 97 ATR V. The Bengal Government. 

hin. (Followfng A I b'‘i938 

, Note 3 

1. L/oes not apply to_ 

Suits. 

^ H*! ,^934 Nag 145 (146) : 30 Nag L R 294 : 149 Ind Cas956, Model Mills, 

ffpfo Ltd. V. Hxralal Bamgopal. (Suit for damages for breach of contract — 
ijme between letuia of plaint and its presentation to proper Court prayed to be 
excluded—^TeW section inapplicable.) * 

{ 19) G AIR 1919 Lah 25 (26) : 52 Ind Cos 587 ; 1919 Pun Re No. 86 (DB), Mt. 
Hii&%ain Dili y. Hakim. (Pre-emption suit—Oae of several vendees dying before 

institution of suitLegal representative brought on record after limitation_ 

hection held inapplicable.) 

Application under Order 9, Rula 4. C. P. C. 

(■29) IG AIR 1929 All 127 (128) : 51 All 487 : 113 Iml Cas 767. Kali Prasad 
lewari v. Parmeshwar Prasad Martoari. 

air 1928 Mad 556 (557) : 110 Ind Ca^s 47, Yeerai/ya v. Srccsalam. 

( 33) 20 AIR 1933 Pat 557 (558) : 147 Ind Cas 179, E. CyD'Cruz v. Mrs. L. T 
Pitts. 

Application under O. 9 R. 9, C. P. C., fexcept In Bombay). 

(’Ijns AIR 1931 Cal 319 (320) : 129 Ind Cas 778, Madhn Paw v. Mt. Tiqxio 

(■02) 1902 Pun Re No. 83. Sahib Pitta v. Poda. 

[See (’79) 1879 Pun Re No. 141, Main v. Jiuau.] 

Application under Order 9, Rule 13, C. P. C. 

^ B%ZtnL sara,!^ ‘ ^ ''' ■' 

(’33) lo'AIR^^gsa^Raf^^in (DB). Tara Sankar v. NasaruddL 

Saldeo SUigT " * ^ ^ Cheitiar v. 
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(10) 6 Ind Cas 901 (902) (Bom), Abdool Hooscxn v. Esmailji Ahdool Hossexn. 

( 10) 8 Ind Cas 616 (618) (Bom), Shai'afcsJia Rattcniji v. Hunk HoaartU 
(’25) 12 AIR 1925 Rantj 187 (188) : 2 Rang 655 : 85 Ind Cas 324, Ma Naw v 
Som asundaravt. 

(’35) 22 AIR 1935 Rang 466 (471) : 13 Rang 595 : 159 Ind Cas 945 (DB), K. P. 

L. S. S. Chettiar v. O^^cial Beceiver, Bavinad. 

(’25) 12 AIR 1925 Oudh 446 (446) : 89 Ind Cas 482, Ml. Sitaba v. Main Din. 

See also Article 164 Note 9. 


Application for execution* 

<’41) 28 AIR 1941 Rang 56 (57) : 1940 Rang L R 725 : 193 Ind Cas 318 (DB), 
Subramaman Chettiar v. L. N. Chettiar Firm. 

(’32) 19 AIR 1932 All 601 (602) 

Mt. Raxndeyi Knnxvar. 

(’26) 13 air" 1926 All 345 (345) 

(’18) 5 AIR 1918 All 401 (402) : 

(’14) 1 AIR 1914 Cal 691 (691) 


138 Ind Cas 692 (DB), Stthhiiandan Swgh v. 


: 93 I.C. ^Q2,RamRajDa$sundhi x. Mt.Uviraji. 
45 Ind Cas 531, Sundar Lai v. Ranarasi Das. 

A ATT» X -240(DB),S/jc?fajn5rtriv.Ram Kximav. 

(17) 4 AIR 1917 1 at 132 (132, 133) : 44IndCas570(DB),il/i«<?na2X)rc2rt7/njif7n?i 
Co. V. Deputy Commissioner of Maribhum. 


Application to set aside execution sate. 

(’39) 20 AIK 1939 Cal 310 (311) : I L R (1939) 1 Cal 452 : 184 Ind Cas 453, Amal 
Chandra v. Ram Sivariiy. 

(’19) 6 AIR 1919 Lah 422 (422) : 50 Ind Cas 610, Asa Nand v. Jhangi Ram. 

(’19) 6 AIR 1919 Lah 152 (l54): 51 Ind Cas447, Rns/jiRam v. fl'ossan 
(’34) 21 AIR 1934 All 314 (314) : 151 Ind Cas244(DD),i^aro/am Dasv. R/moaan. 
(’25) 12 AIR 1925 Oudh 411 (412) : 87 Ind Cas 72'2, Ram Antar x. Sheo Piary Lai. 
(’34) 21 AIR 1934 Pesh 25 (26) : 148 I. C. 10H2, RhagChandx. Mt. NajnbSultan. 
(’26) 92 Ind Cas 839 (839) (Lah), Vmi'ao Singh v. Jieni Pershad. Mchr Chand. 
AppUcotton under O. 21, R. 2, C. P. C. 

(’39) 26 AIR 1939 Mad 163 (164) : 180 Ind Cas 437, Kailasa Padaynchi x. 
Duraiappa Kachirayar, 


Application under O. 21, R. 95, C P. C, 

(’32) 19 AIR 1932 Cal 75 (76) : 134 Ind Cas 1188 (DB), Anarjan Ribix.Chandra^ 
mani Shaha. (Reversed on another point in A I R 1934 P C 134.) 

See also Article 180, Note 5. 


Application to bring logot reprefentatire on record. 

(’22) 9 AIR 1922 Lah 131 (131) : 65 Ind Cas 121 (DB), Shah Muhammad v. 
Chondhri Karain Ilahi. 

(’14) 1 AIR 1914 All 94 (95) : 36 All 243 : 25 Ind Cas 48 (DB), Secretary of 
State V. Jawahir Lai. 

See also Article 177 Note 7. 


Appl/e.t/on under O. 41, R. 20, C. P. C. 

(’38) 25 AIR 1938 Lah 35 (37) : I L R (1037) Lah 746 : 175 Ind Cas 819 (DB), 
Hayat v. Mutalli. 

Appllcetlon for final decree. 

(’35) 22 AIR 1935 P C 85 (88) : 155 Ind Cns 205 : 62 Ind App 80 : 57 All 242 
{VG),Maqhul Ahmadx.Onkar Pariah Narain Singh. (Execution of preliminary 
decree in mortgage suit dismissed—Suh.sequent application for final decree for 
sale—Execution period cannot be excluded.) 

Application for leave to defend summary suit. 

(1900) 5 Cal W N 259 (262), Quazie Mahumdar Rohman v. Saral Chandra Dull. 

AppJ/catlen governed by Article 16$, Limitation Act. 

(’83) 20 AIR 1933 Rang 96 (98) : 142 I. C. 185(DB), iWa5cin v. A'. 7’. R. M. Finn. 

(’26) 91 Ind Cos 168 (169) (Lah) (DB), Devi Das x. Anant Ram. (Court cannot 
exercise its inherent powers as that would be tnntuinount to overriding express 
statutory provisions.) 

(’89) 1889 All W N 161 (161) (DB), Uhundar Tewari v. ThaJeur Texvari. 

Application to ««t atida mvrord. 

(’14) 1 AIR 1914 Cal 723 (724) : 17 Ind Cas 7 (DB), Stirya Naraixi v. Danwari. 

(’27) 14 AIR 1927 Lah 273 (273) : 8 Lah 274 : 100 Ind Cos 955, Devi Dilta v. 
Bobu Ram. 

Application under Schedule II Paragraph 20, C, P. C. 

(’16) 2 AIR 1916 All 369 (371) : 38 All 85 : 31 Ind Cas 899 (DB), Ram Vgrah 
Pande v. Achraj Nath Pande. 


Section 5 
Note 3 



‘280 


EXTENSION OF PERIOD IN CERTAIN CASES 


Section 5 
Notes 3-4 


Application for leave to appeal : 

Tlie wor^is “leave to aippcal” arc wide enough to include leave 
to appeal as a pau])cr.- The contrary view^ is, it is submitted, not 
correct as it seems to unduly curtail the meaning of the words “leave 
to appeal.” The section applies to an application for leave to appeal 
under s.-iiOlc) of the Criminal Procedure Code.* 

''Any other application to irhich . iji force': 

Tiie following arc examples of applications to which this section 
has heen made applicable by other enactments : 

1 . Application under O. OR. 4, Civil Procedure Code, in Bombay. 

2 . Application under o. 9 R. 13, Civil Procedure Code, in Bombay, 

Madra.s-’* and Nagpur. 

3. Application under o. 9R. 9, Civil Procedure Code, in Bombay.® 

i. Application under o. 22 R. 9, Civil Procedure Code.^ (See 0. 22, 

R. 9 sub-r. (3).) 


4, Section applies only to matters for which limitation. 
is prescribed by this Act, — Section 29 shows that this section 

2. {’28)15 AIR 1928 All 499 (499) : 111 Ind Cas 655 (DB), Earn Charan v, 
Banshular. (A I R 1915 All 310 distinguished.) 

3. (’40) 186 Ind Cas 161 (161) : 15 Luck 390 (DB), Batjt Pheran v. Sri Rani. 

^ HVI « 320, Sabiiddin v. Piindlik. (Following 

SO Cal 790 which was decided under the. old Act. In view of amended section this 
decision cannot be supported.) 

4. (’27) 14 AIR 1927 Cal 307 (309) : 54 Cal 52 : 101 Ind Cas 657 (DB), Gallagher 
V. Emperor. 

( t7) 4 AIR 1917 Mad 957 (957) : 32 Ind Cas 975, Sennimalai Goundan v, 
Palani Goundan. 

(’25) 12 AIR 1925 Mad 14 (17) : 80 Ind Cas 877 : 47 Mad 824 (FB), Krishnama- 
chariar v. Sri Rengammal. 

(’22) 9 AIR 1922 Mad 186 (187) : 45 Mad 628 : 66 Ind Cas 104 (DB), Sudalai- 
vuiihu Kuduniban v. Audi J^ddiar. (Full amount of decree not paid within 
time—Court can excuse delay,) 

See also Article 164 Note 9. 

6. (’29) 16 AIR 1929 Bom 262 (263, 264) : 53 Bom 453 : 122 Ind Cas 76 (DB), 
Pandarinath Kikalalv. Thakoredas Shankardas. 

7. (’40) 1940 All W R (CC) 120 (120), Bhagwan Din \. Muru. 

(’39) 26 AIR 1939 All 717 (718, 719): I L R (1939) All 892:185 Ind Cas 402 (DB), 
Gokaran Singh v. Brij Bhukan Singh. 

(’39) 26 AIR 1939 Cal 310 (311) : I L R (1939) 1 Cal 452 : 184 Ind Cas 463, Antal 
Chandra v. Ram Swarup. 

(’20) 7 AIR 1920 All 284 (285) : 42 All 640 : 59 Ind Cas 903, Lachmi Narain v. 
Muhammad Yusuf. (C. P. Code, V of 1908, O. 22, R. 9 (3) — Scope of sub-r. (3) 
is wider than this section.) 

(’32) 19 AIR 1932 All 459 (460) : 54 All 280 : 135 Ind Cas 159 (DB), Lakshmi 
Chand v. Behari Lai. (Ignorance of death of the party in absence of negligence 
is sufficient cause.) 

(’32) 19 AIR 1932 All 698 (699): 143 Ind Cas 35 (DB), Badri Nath v. Raja Ram. 
(’28) 15 AIR 1928 Mad 404 (406) : 108 Ind Cas 288, Ramachandran v. Sabapatht/ 

Mudalinr. (Abatement of suit by minor through next friend, his mother_Suit 

conducted by aged father of next friend — Ignorance of law pleaded as excuse_ 

Delay was excused.) 

(’22) 9 AIR 1922 Cal 335 (336) : 49 Cal 62 : 67 Ind Cas 917 (DB), Sarat Chandra 
Sarkar v. Maihar Stone iO Lime Co. Ltd, 

(’35) 22 AIR 1935 Lah 443 (444), Budhu Ram v. Shah. 

(’2l) 8 AIR 1921 Mad 650 (651): 62 I. C. 795 (DB), Vaithinatha Iyer v. Govinda- 
swamy Odayar. (Pleader’s mistake niay be sufficient cause to excuse delay.) 

( 25) 91 Ind Cas 560 (561) (Oudh), Muhammad Mohsin v. Muhammad Abid. 

(’38) 25 AIR 1938 Bom 6 (9) : I L R (1938) Bom 64 : 172 Ind Cas 919, Khodadad 
Mundegar v. Bai Jerbai. 
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does not apply to i)ei*iods of limitation prescribed by any special or 
local law different from that prescribed by this Act. Thus, it has been 
held that this section cannot be applied for the purpose of extending 
time for applications under s. 18 of the Rangoon Rent Act,^ or under 
the Registration Act,^ or under s. 17 of the Press Act of 1910,^ or under 
s. 108 of the Oudh Rent Act,^ or under the Burma Courts Act,® or under 
the Martial Law Ordinance, l of 1922.® Similarly, the period of limita¬ 
tion prescribed by the rules of the High Court for Letters Patent 
appeals cannot be extended by applying the provisions of this section 
if there is no power under the said rules to extend it.^ See also the 
undermentioned cases.® 

But, though by virtue of the Limitation Act itself this section 
does not apply to special or local laws, such special or local laws may 
expressly or by necessary implication make this section applicable to 
applications under those laws. Thus, S. 5 has been made applicable to 
appeals and applications under s. 78 of the Provincial Insolvency Act.® 

Note 4 

1. (’24) 11 AIR 1924 Rang 377 (377): 84 I. C. 284 (DB). F. Mires v. R. R. Khan. 
(Application to Small Cause Court under S. 18 of Rangoon Rent Act is not appeal.) 

2. (’38) 42 C W N 1174 (1177), Ma/izur Rahman v. Jamila Khatun. 

(’06) 5 Cal L Jour 188 (191), IJaban Sahai v. Uudit Naraxn. 

3. (’14) 1 AIR 1914 Lah 8 (9) : 1914 Pun Re Cr No. 16 : 22 Ind Cas 1006 (SB), 
Abdul Uaq v. Emperor. (Even if Court holds that sufficient cause for delay is 
established.) 

4. (’01) 4 Oudh Cas 182 (188) (DB), Raghuhar Dayal v. Sheo Charan. 

5. (’72-92) 1872-92 Low Bur Rul 338 (340), M. Ramasamy Pillai v. E. Manuel. 

6. (’23) 10 AIR 1923 Mad 95(95): 711. C. 217 (DB), In re Mittcor Moideen Hajee. 

7. (’28) 15 AIR 1928 All 708 (708) : 50 All 865 : 110 Ind Cas 719, Baijnath v. 
Doolarey Hajjam. 

ISee also (’17) 4 AIR 1917 Cal 494 (495): 34 Ind Cas 584 (DB), Adwaitya Charan 
Chowdhuri v. Sorajranjan Chondhury. (The High Court cjctcnded the lime 
having regard to the unusual circumstances of the case.)] 

B, (’18) 5 AIR 1918 Mad 213 (216, 218) : 41 Mad 169 : 44 Ind Cas 805 (FB), TAn- 
<jayya v. Chinnarayana. (The general provisions of the Limitation Act including 

8. 5 are not applicable to petHions under the Provincial Insolvency Act of 1907.) 
(’27) 14 AIR 1927 Pat 3.33 (334) ; 103 Ind Cas 295, Kristo Singh Sardar v. Secre¬ 
tary of State. (Not applicable to proceedings under Lund Acquisition Act.) 

(’’33) 20 AIR 1933 Cal 132 (133) : 60 Cal 618 : 142 I. C. 280(]>B), Manmathanath 
V. Emperor. (Doe.s not apply to Bengal Emergency Powers Ordinance of 1931.) 
(’36) 23 AIR 1936 Cal 388 (388) : 166 Ind Cas 493, Gajendra Nath Mandal v. 
Ktinja JJehari Mistri. (Does not apply to application under Bengal Tenancy Act 
VIII of 1885, S. 26F.) 

(’36) 23 AIR 1936 Cal 343 (346) : 63 Cal 1079 : 166 I. C. 641, Oadadhar Sarhhel 
V. Oopal Chandra Das (Do — Obiter.) 

(’38) 20 AIR 1933 Cal 124 (125, 126) : 60 Cal 571 : 143 Ind Cas 802 (DB), Nil 
liatan Oanguli v. Emperor. (Doe.s not apply to Ordinance II of 1932.) 

(’26) 13 AIR 1926 Mad 657 (658) : 49 Mad 419 ; 93 I. C. 341 (DB), Ahmed Koya 
V. Aisamma. (The Limitation Act does not apply to iwriods pre8cribe<l by the 
Laccadive Islands and Minicoy Regulation I of 1912.) 

(’87) 24 AIR 1937 Lah 876 (876) : ILR (1938) Lah 229 : 176 Ind Cas 171 (DB), 
Merchants Mohini Flour Mills Ltd. v. Commissioner of Income-tax. (Does not 
apply to applications under S. 66, Income-tax Act.) 

9. (’39) 26 AIR 1939 Cal 310 (311) : I L R (1939) 1 Cal 452 : 184 I. C. 453, Amat 
Chayidra v. Ram Swamp. 

(’34) 21 AIR 1934 Lah 33 (34) : 149 I. C. 935, Mangat Rai v. Lain Mohan Lai. 
(’24) 11 AIR 1924 Mad 400 (400): dOI.C.376, KaruthianChettiar v. ItamanChefty. 
(’24) 11 AIR 1924 Mod 345 (346) : 47 Mad 673 : 79 Ind Cos 395 (DB), Anantha- 
narauana Iyer v. Ramasubba Iyer. 

(’87) 24 AIR 1937 Rang 283 (283, 284) : 172 Ind Cas 253 (DB), V Tha Yun v. 
Messrs. Sobhraj Sons. 


Section 5 
Note 4 



282 


Section 5 
Notes 4-6 


EXTENSION OF PERIOD IN CERTAIN CASES 

Ifc may be noted tbat an insolvency 'petition is not an “application” for 
the purpose of extondin^i time under s. 5 as provided by s. 78.^® Section 5 

has bepii held to apply hy implication to cases arising under the Indian 

Coinpiinies Act.^^ 


5. Applicability to cases arising under Court-fees Act, 
—This section has no application to cases under the Court-fees Acti 
ls,o, inidor which a review application presented on or after the 
ninetietli day of the judgnient must be stamped with the full court-fee 
leviable on the plaint, Thus, where a review application is filed on 
the innetjoth day because the eightyninth day was a holiday, fuU 
stamp cannot be excused by any reference to section sA 


6. Sufficient cause.” — As has been seen in Note 2, the 
existence of sufficient cause is a condition precedent for the exercise 
of tlio discretion under this section. The expression “sufficient cause” 
IS not defined but it has been held that it must mean a cause 
which is heiiond the control of the party invoicing the aid of the 
sectionf A cause for delay which, by due care and attention, the 
party could have avoided cannot be a “sufficient cause.”3 The test, 
tlierefore, whether or not a cause is sufficient is to see whether 
it could have been avoided by the party by the exercise of due care 
and attention : in other words, whether it is a bojia fide cause, inas¬ 
much as nothing shall be deemed to bo done bona fide or in good 
faith which is not done with due care and attention.^ Subject to the 
above tost, the words “sufficient cause” should receive a liberal 
construction so as to advance substantial justice. The leading case on 

(114) : 135 Ind Cas 613, VaWiinntha Aiyer v. 

Vaithinatha Ai^ar, 

(’28) 15 AIR 1928 Siud 177 (178) : 112 Ind Cas 646 (DB), Buloinal Variomdl v. 
Stnnar Khan. 

(’32) 19 AIR 1932 Mad 352 (356) : 55 Mad 766 : 137 Ind Cas 740 (DB), Ganajee 
Premjec & Co. v. O. L. K. K. N. Firyn, Colombo. 

(’23) 10 AIR 1923 Mad 462 (463): 72 Ind Cas 488 (DB), Aiyapparaju v. Venhata^ 
krishnayya. 

[See also (’30) 17 AIR 1930 Lab 417 (418) : 127 I. C. 215 (DB), Hazara Sinah v. 
Ditta Bam. (Doubting.)] 

II. (’29) 16 AIR 1929 Nag 185 (189) : 116 Ind Cas 427 (DB), Kawdu^. Berar 
Ginning Co. Ltd., Akot. 

Note 5 

1. (’12) 15 Ind Cas 455 (456, 457) (Cal) (DB), Sayera Bihi v. Bhutnath Haidar 
(’79) 1879 Pun Re No. 39, Buldn Mai v. Sobha. 


Note 6 


1. (’21) 8 AIR 1921 All 23 (26) : 43 All 660 : 63 I. C. 338 (DB). Bhairon Ghulam 

V. Bam Autar Sinqh. (Appellant’s failure to obtain and file copy of judgment_ 

Cause beyond control, not shown— Held, extension could not be grantedd 

2. See (’38) 25 AIR 1938 Bom 408 (410) : I L R (1938) Bom 704 : 177 Ind Cas 
734 (DB), Maria F. Almeida Bamchandra Santnram. (Want of care and 
attention or want of due diligence negatives the existence of sufficient cause.) 

V 1|40 Kang 14 (16) : 1939 Rang L R 639 : 186 Ind Cas 715, Firm 
B. M. A. L. V. Ko Shan. (In considering what is “sufficient cause” within the 
mining of S. 5, the good faith with which a person must be shown to have acted 

will appropriately be taken to mean that variety which presupposes due care and 
attention rather than mere “honesty.”) 

See Section 2 sub-section (7), 
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the point is Krishna v. Chathappan^ decided by the High Court of 
Madras in the year 1889. Their Lordships observed that the words 
“sufficient cause** should receive “a liberal construction so as to 
advance substantial justice when no negligence, nor inaction, nor 
7vant of hona fides is imputable to the appellant." And this view 
has been generally followed.^ 

In Kichilippa v. Bamanujam,^ the same High Court observed : 

“ ‘Sufficient cause* is evidently something more than ‘legally sufficient’ or 
‘ sufficient according to the rules laid down in the law of limitation’ ; for, if any 
case fell within these rules it would be governed thereby as in the case of suits, 
and there would be no scope for the application of S. 5. ‘Sufficient cause’ seems 
to mean not only those circumstances (such as the Courts being closed, or time 
being spent in obtaining copies, or the party being a minor or insane) which the 
law expressly recognizes as extending the time, but also such circumstances as are 
not expressly recognized but which may appear to the Court to be reasonable 
looking to all the facts of the case.” 

The question of the existence of ‘ sufficient cause ’ is thus one of 
fact to be decided from the facts and circumstances of the particular 
case.^ The various circumstances, which may or may not amount to 
sxtfficient cause, have been discussed and illustrated in the Notes below', 

7. Kxercise of discretion, when sufficient cause shown 
—General principles.— It has been seen in Note 2 that the existence 
of a “sufficient cause” for the delay is only a condition w'hich must 
exist before the i)Ower to exercise the discretion under this section 
comes into play, and that it is not enough merely to show' the existence 

4. (’89) 13 Mad 269 (271) (FB). (Error in law can be sufficient cause within 
meaning of this section.) 

5. (’38) 25 AIR 1938 Bom 408 (409) : I L R (1938) Bom 704 ; 177 Ind Cas 734 
(DB), Maria F. Almeida v. Bamchandra Santuram. 

(’ll) 12 Ind Cas 677 (678, 679) (Cal) (DB), Stotdar Koer v. Baghunath Sahoi. 
(’07) 9 Bom L R 893 (894) (FB), Emperor v. Shiva Adar. (Delay in filing of 
appeal ought not to he excused unles-s there arc special circumstances.) 

(’96) 11 C P Ii R 3 (4), Gopnl Modi v. Mt. Oangn. (Decree — Judgment-debtor 
applying for permission to appeal in forma pauperis — Application dismissed — 
Fresh appeal on payment of court-fees but after i>ericKl of limitation had expired, 
wa.s allowed.) 

(’13) 19 Ind Cos 931 (932, 933) (Cal) (DB). Balchal Chandra Ghosh v. Ashufosh 
Ghosh. {Bona /idcmistakecomniitted by pleader incalculating i)eriod of limitation, 
in consequence of which appeal is filed out of time, may constitute sufficient cause.) 
(’09) 1 Ind Cas 73 (76) (Mad) (DB), Krishnasxcamy Banikundar \. Bamasamy 
Chetliar. (Want of funds or entrusting work to iQcoini)etent agent is not ‘‘suffi¬ 
cient cause.”) 

(’01) 4 Oudh Cas 372 (373), Jang Bahadur Singh v. Baghuraj Singh. 

(’97) 19 All 348 (351) ; 1897 AM W N 86 (FB), Brij Mohan Das v. Manuu Bibi. 
(’15) 2 AIR 1915 All 459 (460) : 31 I. C 876, (Uirprasad Singh v. Bam Saxnajh 
Singh. (Memorandum of appeal unaccompanied by copy of decree api>ealed against 
but accompanied by a copy of decree in connected case where whole procedure of 
appellant was too slack— Held, this section did not apply.) 

(’18) 5 AIR 1918 All 229 (232): 43 Ind Cas 490: 40 All 68, Khurshed Alam Khan 
V. Rahmat Ullah Khan. — 

6. (’02) 25 Mad 166 (170, 171) : 11 Mud L Jour 406 (DB). 

7. (’83) 20 AIR 1933 Oudh 523 (525): 9 Luck 193 ; 146 Ind Cas 127 (FB). Mitlioo 
Lai V. Jamna Prasad. (Erroneous advice of pleader cannot always betaken as 
“sufficient cause.”) 

(’18) 19 Ind Cas 931 (033) (Cal), Rahhal Chandra Ghosh v. Ashutosh Ghosh. 

(’08) 12 Cal W N 25 (27, 26) (DB), Bishendui Tewari v. Namfan Pershad. 
(•92-96) 1892-96 Upp Bur Rul 452 (453), Ma Hmon v. Ma Shue Me. 
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of sufticieiit cauHo” in oi-dci’ to claim, as of n«ht, that the time should 

be extended. What then are the limits of this discretion? It is of 

course, a general principle of law that whenever a Court is vested with 

a discretionary power, such discretion must be exercised, not in any 

arntrary, vague or fanciful manner, but on jzidicial principles^ 

Adverting- to the danger of giving a rigid definition of these principles 

jlowen. L. J.. in In re Manchester Economic Building Society^ 
observed as follows : 

" It seems to me that to attempt in any one case to lay down a set of iron 
rails on which the discretion of the Court of Appeal was always to be obliged to 
run. and to say that the leave of the Court would never be granted except in 
cci tain special circumstances, and in a defined way, would be very perilous. The 
rules leave the matter at large. Of cour.se it is to be exercised in the way in which 
judicial power and the discretion ought to be exercised upon principles which are 
well understood, but which had better not be defined in a case except so far as 
may he necessary for the decision of that case, otherwise there is great dan^^er os 
It seems to me. of crystallising into a rigid definition that judicial power and 
discretion which the Legislature and the rules of the Court have, for the best of 
all reasons, lott uudelermined and unfettered.’* 

yee iilrio the unclermcntionetl cases^ expressing the same view. 

But, without defining the principles there may be general rules 
of guidance laid down for the exercise of the discretion.^^ In Brij 
Indar Singh v. Lala Kanshi Bajuf Lord Dunedin in delivering the 
judgment of the Privy Council observed as follows i 

. -f b® learned Judge says that each case depends upon its own circumstances. 
Ibis IS true. But lie seems to treat this truism as if it was destructive of the idea 
that there van lie a general rule. There is no inconsistency in the position. There 


Note 7 

: I L R (1938) Bom 704 : 177 Ind Cas 734 
\ ’ -Vana F . Ahneula v. Ramchandra Santuravi. 

( 38) 25 AIR 1938 Pat 413 (417, 421) ; 17 Pat 507 : 177 Ind Cas 564 (DB), 
Nnsmgha Charan Bandy v. Trxgunand. 

(’17) 4 AIR 1917 Low Bur 74 (76) : 8 Low Bur Rul 566 ; 37 Ind Cas 815 (DB), 

Ma Mat dale v. Manng Tnn Win. (Discretion must be based on materials 
]u<licjal]y cognizable.) 

(’14) 1 AIR 1914 Upp Bur 49(50): 27 Ind Cas 967, Nga Po Kan v. Nga Shwe Dat. 
(Discretion when applied to a Court of law means discretion guided by law.) 

( 26) 13 AIR 1926 Cal 677 (678) : 92 Ind Cas 1031, iJawid/iaiii A/t/chi v. Khak- 
shardas Tati. 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB), AfiWoo 
Lai y. Jainna Prasad. (Liberal construction must be with reference to judicial 
principles having regard to the respondent’s side of the question.) 

(’25) 12 AIR 1925 Sind 60 (61) : 17 Sind L R 306 : 78 Ind Cos 953 (DB), Nur 
Muhammad v. Hassomal. 


2. (’83-84) 32 W R (Eng) 325 (328) : 24 Ch D 488 : 49 L Tim 793. 

3. (’ll) 12 Ind Cas 677 (678) (Cal) (DB), Sunder Koer v. Eaghunath Sahai. 

(’12) 16 Ind Cas 425 (427) (Cal) (DB), Bonamali Gaontia v. Padma Lochan. 

(’13) 19 Ind Cas 931 (933) (Cal) (DB), Eakhal Chandra Ghosh v. Ashutosh Ghosh, 

{Bona fide miscalculation by pleader may constitute ‘sufficient cause’ bavin" 
regard to all facts and circumstances of a case.) ^ 

(’32) 19 AIR 1932 Cal 589 (496) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan Rai v. Mohendra Nath Bancrjce. 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Tnd Cas 127 (FB), Mithoo 
Lai V. Jamna Prasad. (.Affirming AIR 1930 Oudh 49.) 

3a. (’32) 19 AIR 1932 Cal 589 (596): 59 Cal 781: 140 Ind Cas 662 (DB), Surendra 
Mohan Rui v. Mohendra Nath Banerji. 


4. (’17) 4 AIR 1917 P C 156 (159) : 45 Cal 94 
No. 104 ; 42 Ind Cas 43 (PC). 


: 44 Ind App 218 : 1917 Pun Re 
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may be a general rule as to the exercise of discretion but eacl\ case must, novernie- 
less, be examined as to its own circumstances, to see whether they make it fall 
within or without the terms of the general rule.” 

The fundamental rule, which has been universally recognised as 
the true rule of guidance for the exercise of discretion under the section, 
is to see whether the party claiming the indulgence has been reasonably 
diligent in prosecuting his appeal or application.^ 

5. (’38) 25 AIR 1938 Nag 156 (161): ILE (1938) Nag 409 : 173 Ind Cas 369 (DB), 
Krishna Hao v. Trimbak. (Period for preferring an appeal cannot be extended 
simply because the appellant’s case is hard and calls for sympathy, nor will the 
Courts extend the period of limitation merely out of benevolence.) 

(’17) 4 AIR 1917 P C 156 (158, 159) : 45 Cal 94 ; 44 Ind App 218 : 1917 Pun Re 
No 104 : 42 Ind Cas 43 (PC), Brij Indar Singh v. Lala Kanshi Bam. 

(’25) 12 AIR 1925 Cal 291 (292, 293) ; 92 Ind Cas 563 (DB), Gobind Lai Diitl v. 

OfficialAssigneeof Calcutta. (High Court decree in favour of A and against B _ 

A not filing requisition for drawing up of decree as per High Court rules_ B, who 

could in such a case have filed a requisition, not doing anything_Delay caused 

in not drawing up the decree cannot be excused.) 

(’19) 6 AIR 1919 Cal 374 (378) : 52 Ind Cas 582 (DB), Pramatha Nath Boy v. 

W. A. Lee. (Per Chltty, J_No application or steps whatever, towards procuring 

copy of order appealed from—Appellant cannot be allowed after limitation ex¬ 
pires, exclusion of time requisite for ‘obtaining copy’.) 

(’25) 12 AIR 1925 Oudh 371 (372) : 28 Oudh Cas 378 : 86 Ind Cas 270. Md. 
Mumtaz AH Khan Ugrnj Singh. (Unnecessary laches—No discretion can be 
exercised in applicant’s favour.) 

(’25) 12 AIR 1925 Sind 60 (61) : 17 Sind L R 306 : 78 Ind Cas 953 (DB), Knr 
Muhammad v. Hassomal. 

(’24) 11 AIR 1924 Bom 399 (409) : 48 Bom 442 : 80 Ind Cas 862 (DB), Nof/iu(7a.<i 
Molilal V. Nilaji Moroba Naik. (Applicant’s application for leave to uppenJ to 
His Majesty in Council was out of time by aV»out a fortnight, owing to legal 
adviser not knowing recent change in law — Held delay should be excused.) 

(’29) 16 AIR 1929 All 351 (352) : 119 Ind Cas 447, Lachmi Chand Babu Lai v. 
Unkar Mai Chote Lai. 

(’32) 19 AIR 1932 All 459 (460) : 54 All 280 : 135 Ind Cas 159 (DB), Lakshmi- 
chand v. Bchari Lai. (Ignorance of death in absence of negligence is .sufficient 
cause for extension.) 

(’20) 7 AIR 1920 Oudh 42 (43) ; 22 Oudh Cas 379 : 55 Ind Cas 837, Ilahibullahw 
Banarsi Das. 

(’36) 23 AIR 1936 Oudh 9 (10, 11): 158 Ind Cas 19, Gaya Charan Misrav. Jagan 
Nath. (Appeal filed without copy of decree—Copy not applied for till after filing 
of apical—Delay pleaded due to mistake—Delay held not condonable as appellant 
was not diligent.) 

(’13) 21 Ind Cas 306 (308) : (1913) 1 U B R 175, Mi Ein Zi v. Mi Ni. (Appeal 
filed against deceased person — Application to substitute names of his legal 
representatives after expiry of time for filing appeal was not allowed.) 

(’12) 13 Ind Cas 714 (715) (Lab) (DB), Lai Sinr/hw Bala Singh. (Plea that appeal 
is strong on merits is no ground for granting indulgence of this section.) 

(’32) 19 AIR 1932 Cal 534 (535) : 59 Cal 1052 : 138 Ind Cas 754 IDB), Nandalal 
Qanguli v. Dasarathx Muherjee. (Que-stion of bona /ides should be taken into 
account in proof of "su/ ficient cause".) 

(’30) 17 AIR 1930 I.ah 216 (217) : 11 Lah 111 : 120 Ind Cas 169 (DB), Mt. Attri 
V. Bamkishan. (Copies of judgment and decree sent to lawyer for advice lost in 
transit—New application made on la.st day of limitation and copie.s obtained on 
expiration and appeal filed immediately — Extension under this section was 
granted.) 

(’23) 10 AIR 1923 Lah 208 (209) : 79 Ind Cas 812, Mt. Nazko v. Mt. Gopal. 

(Inches disentitles party to benefit of this section.) 

(’27) 14 AIR 1927 Lah 747 (748) : 105 Ind Cas 689 (DB), Mathra v. Bam Singh. 
(Last date of limitation was 20th July—Appeal filed on 18th July, but without 
necessary copy of judgment—Copy of the judgment applied fpr on 19th July, was 
delivered to appellant on 20th July and was filed on 23rd July— Held, there was 
no sufficient cause for delay.) 

<’27) 14 AIR 1927 Lah 717 (717) : 103 Ind Cos 498 (DB), George Gowshala v. 
Balak Bam. (It is appellant’s duty to explain every day’s delay.) 
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The basis of tiie above rule of guidance would seem to lie in the 

lact that when tlie time foi- appeal or applying is once past, a very 

valuable i igl.t is secured to the successful party of which he should not 

be deprived hglitly.- In CoU, and Havenshear. In rej Collins. M. R, 

•luofed With approval tlu- observations of Davey. L. J.. in In re Ilelshii * 
to the following effect : ’ 

■■ ri-en the <|uestiou whether time ought to be entemlerl, speaking for myself 
I am incline,1 to a.lupt the view of the late James, L. J., that a i>arty has a vested 

(■27111 Allt i:r27 Lah 1!I2 (ItfJ) : 100 Ind Cas 854. Babic Si,ink v. Mannat Bui 

(Delay in ob aining copy of judgment—Time not exlenderl.) ^ ^ 

T'' c’"^ Lah o9 (otl, ( 10 ) ; 90 Ind Cas 942, B. B. <£■ C. I Ri, Co v 

-Ex^etiou <d Hii'ie'™^ fBufficiently explained 

^^hadur v. Abezar. (Death of party 

me but w ttX7 death-Application by representative be^nd 

allowed) ^ dili^ence-Extension of time for setting aside abatement was 

‘V Cas 874, Budhu v. Sultan. (Judgment on 

V 'i VT. 3-10-13_Re-opened on 3-11-13—Copies allied for 

' 7 /W^ Muzaffarnagar—Appeal filed at Meerut on 15-11-13 

—//W*/, Iheio was reasonable diligence.) 

^ clement of good faith is necessary to bring a case within the 

pUlVlG\\ Oi O. ^*7 

('88) 1888 Pun Re No. 183 (FB), Karm Daksh v. DaulatBam. 

(410) : I L R (1938) Bom 704 : 177 Ind Cas 
lUlib Maria F. Almeida v. Ramchandra Santuram. (Ignorance of the 
legal representatives of a deceased domiciled in a Native State or a foreign place 
may l>e sufficient cause for excusing delay in seeking to set aside an abatement, 
unless tiiere is clear negligence or carelessness or unnecessary delay.)) 

6. (’38) 25 AIR 1938 Nag 156 (161); I L R (1938) Nag 409: 173 Ind Cas 369 (DB), 

(’14) 1 AIR 1914 All 521 (522, 523) : 25 Ind Cas 30, Deioan v. Budhu. (Appeal 
beyond time—-Explanation being that papers were returned by counsel after time 

—Explanation held insufficient within this section.) 

( 16) 3 AIR 1916 Bom 153 (154, 155) : 41 Bom 15 ; 36 Ind Cas 439 (DB), Babu 
(>anesh v. Sitaram Martand 
(’2-3) 12 AIH 1925 Sind 60 (61) 

Muhammad v. Hassomal. 

(’ll) 10 Ind Cas 210 (210) : 5 Sind L R 47 (DB), Topandas v. The Manaacr 
Encumbered Estates. 

(’13) 20 Ind Cas 513 (515) (Cal) (DB), Band Bahadur Singh v. JDeo iVmidmi. 
(\yhen appeal is admitted under this section, ex parte order can be re-opened on 
objection of respondent.) 

(’13) 18 Ind Cas 37 (40) : 1913 Pun Re No. 59 (DB), Fakir Chand v. The Muni¬ 
cipal Committee of Hazro. 

(’ll) 12 Ind Cas 677 (679) (Cal) (DB), Sunder Koer v. Baghunath Sahai. 

(’28) 15 AIR 1928 Lah 216 (218) : 9 Lah 76 : 104 Ind Cas 281 (DB), Secretari, of 
State V. Tirath Bam. (Misconstruing law is not sufficient cause.) 

(’23) 10 AIR 1923 Lah 144 (144) : 73 Ind Cas 910, Lakhinidas v. Mehar Chand. 

(Case good on merits is not sufficient cause for excusing delay.) 

(’22) 9 AIR 1922 Lah 390 (392) : 3 Lah 215 : 77 Ind Cas 541 (DB), Md. Din v. 
yit. 2eb-un-nissa. 


17 Sind L R 306 : 78 Ind Cas 953 (DB), Nui 


[See however ('12) 16 Ind Cas 425(427) (Cal)(DB), Bonamali Gaontia v.Padma 
Lochan Gaontxa. (Acquisition of valuable right is made subject, by Legislature 
to judical discretion in Court to affect such supposed right by its order in inter-^ 
est of substantial justice.) 

(’20) 7*AIR 1920 Lah 241 (242) : 1 Lah 508 : 59 Ind Cas 556, Surta Singh v. 
Emperor. (Criminal appeal presented to wrong Court—Re-presentation to proper 
Coort—In such ^ (JUse it could not be said tliat there was a ‘successful liti^ant^ 
who had secured ‘valuable right’_Delay excused,)] ” 

7. (1907) 1 K B 1 (5) : 76 L J K B 27 : 95 L T 750 : 23 T L R 32. 

8. (1894) L R 1 Q B 742 (746) : 63 L J Q B 265 : 70 L T 144 ; 42 W R 218. 
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right in an order of the Court in his favour and ought not to be deprived of an 
advantage given him by the rules, ‘unless there has been on his part, some conduct 
raising an equity against him'." 

In Karsondas Dharmsey v. Bai Gangahai^ Sir Lawrence 

Jenkins, C. J., observed : 

" When the time for appealing is once past, a very valuable right is secured 
to the successful litigant and the Court must therefore be fully satisfied of the 
justice of the grounds on which it is sought to obtain an extension of the time for 
attacking the decree and thus perhaps depriving the successful litigant of the 
advantages which he has obtained." 

In Sakarchand Hathisingh v. Manilal Bewadas,'^^ the same 

learned Judge observed : 

" The law prescribes that an appeal must, apart from special circumstances* 
be presented within a limited time, and if eSect is not given to the provisions of 
the law, a successful litigant may be wrongly depri%ed of the .benefit which has 
been secured to him by the adjudication of the first Court.” 

It is thus necessary before a party can claim indulgence under 
this section that he should prove not only the existence of ‘sufficient 
cause’ for the delay but also that lie was reasonably diligent in 
prosecuting his proceeding.^^ Where, though Aere may be said to be 
sufficient cause, the party has not been reasonably diligent in pro.se- 
cuting his proceeding, time will not be extended in his favour.(See 
Note 8 for further discussion.) In some cases,however, the existence 
of sufficient cause has been regarded, without any advertence to the 
other element of reasonable diligence, as sufficient to enable the Court 
to extend the time in favour of the appellant or the applicant. It is 
submitted that this view is not correct. 

8. Reasonable diligence in prosecution of proceeding._ 

Want of due diligence in prosecuting his proceeding aftcr the cause for 
the delay is removed, will disentitle the party to any indulgence under 
this section. In Bam Narain Joshi v. Parameswar Narain Mahta} 
the appellant had, owing to a mistake in the valuation of the suit, 
presented his appeal to the District Court instead of to the High Court 
and when the mistake was discovered the limitation period for the 

9. (’06) 30 Bom 329 (330) : 7 Bom L K 965. 

10. (*04) 6 Bom L R 373 (374) (DB). 

11. (’29) 16 AIR 1929 Cal 240 (241) : 119 Ind Ciis 383 (DB), Kamiruddin Mtillik 
V. ISishxipriya. 

(■83) 20 AIR 1938 Oudh 83 (84) : 142 Ind Ciis 826 (DB), Abid AH Khan v. Kidar 
Nath. (Party prosecuting cose in good faith and with due diligence—Delay satis* 
foctorily explained—Delay of four years excused.) 

12. ('08) 80 Cal 309 (311, 812, 816): 30 Ind App 20: 8 Sar 431 (PC), Itam Narain 
Joshi V. Parmeswar Narain Mahta. 

(’29) 16 AIR 1929 Cal 240 (242) : 119 Ind Cas 383 (DB), Kamirnddin MulHck v. 
liishupriya. 

13. (’34) 21 AIR 1984 All 867 (368) : 66 All 691 : 148 Ind Cas 290 (DB), Gaart 
Hhankar v. Kashi Nath. (Limitation expiring on 26tb — Applicant ill for 3 or 4 
(lays—Men sent on 26th Application found barred — Afiidavit and petition by 
applicant on 30th—Four days were condoned.) 

('28) 10 AIR 1923 All 636 (686): 76 Ind Cas 375 (DB), Deo Indar Sintjix v. Khushi 
Ham, (Sudden illness of party on way held sufficient cause.) 

Note 8 

1. ('08) 80 Cal 809 (811, 812, 810): 30 Ind App 20: 8 Bar 431 (PC). 
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appeal liad expired. Tiie High CoTU’t of Calcutta in refusing to extend 
the time under this section observed as follows : 


A « « V 




* * I I 

it"* ... . - " c»uii Venice vt'‘ 

(rcot,.> n. a sujjxcxcnt cause lor not having filed this appeal within time still 
th, ... ai.oll.er circumManco which, we think, would preclude the applicant from 
....wng ihi.s rule made aWolnte. and that is, that although he became aware of 
tliH mistake on the 0th August he made no application to this Court until 

ihc 10th of September or more than five weeks afterwards and then only in the 

mrm of the application to whicli we have referred. There was no reason whatever 

why flio application could not have been made within a few days of the discovery 
oi ilic mistake. ^ 


That being so, wc are of opinion that due diligence was not shown in making 
this application.” ® 

On appeal to the Privy Council, their Lordships observed that 
they could not interfere with the decision of the High Court unless 
they wore .sati.sficd that the refusal to admit the appeal after time 
was wrong, andjhat tlioy were not so satisfied. See also the under- 
mentioned cases* to the same effect. The question whether there was 
due diligence exercised, after the cause for the delay was removed 
wofild depend upon the facts and circumstances of the case.® A delay 
of eighteen days after the cause for delay was removed was considered 
in the case cited below"* as not unreasonable in the circumstances of 
the case and as not showing want of due diligence. In another case® 
a delay of twenty tlu-ee days in applying for copies for appeal after 
the previous mistaken proceeding w^as dismissed, was considered 
reasonable time having regard to the circumstances of the case. 

Tliere is a difference of opinion as to whether the party is bound 
to show reasonable diligence even during the period antecedent to the 

2. (’33) 20 AIR 1933 Cal 462 (463) : 145 Ind Cas 116 (DB), Khajeh HdbiluUah v. 
Abdul Karim. (Appeal filed out of time by two days—Pleader’s clerk inquired from 

stamp reix)i ter’s office about last day for filing appeal and then filed appeal_ 

Held extension conid not be granted.) 

(’03) 30 Cal 655 (659)(DB), Shabiuddin v. Deemoorai Koer. (Application to prefer 
an appeal not thought of until very late—No due diligence.) 

(’26) 94 Ind Cas 121 (121) (Nag) (DB), KuUutb-ud-din v. Giilam Rahhani. (Appel- 
lant filing liis application on the very last possible day, even according to mis¬ 
taken view of his pleader is not entitled to benefit of Section 6.) 

(’21) 8 AIR 1921 Nag 141 (142): 61 Ind Cas 889, Gandaji v. Kisan. (An appellant 
who does not display promptitude must suffer if his calculation is wrong.) 

[See (’23) 10 AIR 1923 Pat 417 (418) ; 2 Pat 168 : 84 Ind Cos 1001 (DB), Mt. 
Bihi Khojaima v. Official Liquidator 

3. (’29) 16 AIR 1929 Cal 240 (242) : 119 Ind Cas 383, Kamiruddin Mullick v. 
Bishuprixja. (Application to adduce further evidence rejected and final order 
made against applicant—Appeal only against order rejecting application toadduce 

further evidence in bona fide belief that whole relief would bo granted_Appeal 

dismissed—Subsequent appeal against final order preferred out of time_Extension 

under this section w'as granted.) 

■4. ( 29) 16 AIR 1929 Cal 240 (242) : 119 Ind Cas 383, Kamiruddin Mullick v. 
JBishupriya. 

5, (’16) 3 AIR 1916 Cal 670 (671, 672) : 31 Ind Cas 705 (DB), Sudhakar Bautv. 
Sadasiv Jhatap Singh. (Appellant’s minors residing in out-of-way village—Their 
father’s death during hearing of appeal by lower appellate Court — Review by 

them of judgment passed against them rejected — Appeal afterwards though out 
of time was registered.) 

[See also (’35) 22 AIR 1935 Oudh 30 (32, 33) : 10 Luck 250 : 152 Ind Cas 419 

(DB), Gokul Prasad v. Kunivar Bahadur. (Time considered reasonable for 
preparation of appeal.)] 
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cause for the delay. The general view is that he should show diligence 
during such period also. It proceeds on the principle that every litigant 
is expected to know the last date for filing the appeal or application 
and that he should not wait till the last moment to find that by some 
mistake or unforeseen circumstance he is out of time * Thus, in Jaliar 
Mai V. Pritchard^ where the party was inactive till almost the last 
day of limitation, when he fell ill, which prevented his filing the ax^peal 
in time, Dawson-Miller, C. J., observed as follows: 

“ There is one other matter I should like to draw attention to. It is a matter 
which is continually being brought to the notice of the Courts in this country, and 
that is this : It almost invariably happens that one party or the other intending 
to appeal or to take some other step in the course of an action for which a time 
limit is prescribed by the rules, waits until the very last moment before taking 
that step. Sufficient time in all these cases is granted to the parties for doing 
whatever may be necessary for furthering their suit, and if they choose to put off 
until the very last minute either the filing of the appeal or the taking of any 
other steps which are a necessary part of the prosecution of their case, they run 
a very great risk, and it docs not seem to me that it is sufficient for a party to 
come to Court and say that if everything had gone absolutely smoothly, and if no 
unexi>ectcd accident bad happened, he would have been in time in taking the 
steps required for his appeal. One is not entitled to put tilings off to the last 
moment, and hope that nothing will occur which will prevent them from being in 
time. There is always the chapter of accidents to be considered, and it seems to 
me that one ought to consider that some accident or other might happen which 
will delay them in carrying out that part of tlieir duties for which the Court 
prescribes a time limit, and if they choose to rely upon everything going absolutely 
smoothly and wait till the very last moment, I think they have only themselves 
to blame if they should find that something has happened which was unexpected 
but which ought to be reckoned with, and are not entitled in such circumstances 
to the indulgence of the Court.” 

In Kedariiath v. Zumher Lal,^ a decree was made on 28th Marcli 
1910, but copies were applied for only on the 2nd May 1916 and were 

6. (’19) 6 AIR 1919 Cal 585 (585) : 46 Ind Cas 480 (DB), Gurit Charan v. Kashi 
Chandra. (Mistake in calculating period of limitation is not sufficient cause.) 

(’20) 7 AIR 1920 Pat 594 (595) : 55 Ind Cas 17 (DB), Jalcswar Dayal Smgh v. 
Ram Hari Sahu. (Papers handed over to clerk for engaging vakil — No enquiry 
made until the last moment os to what had happened to the papers — Discovery 
at the last moment that clerk had fallen ill—No excuse.) 

■(1864) 1804 Suth W R (Gap) Misc 13 (13), Krishiopt oshad v. Iladahanto. (Party 
not caring to apply for copies until within three days of expiry of limitation of 
ninety days—No diligence after getting copies—No ground to excuse delay.) 

'(’02) 5 Oudh Cas 183 (185, 186), Ilardwar Prasad v. Raja Pratab Bahadur. 

(Want of funds to file appeal is not sunicient cause.) 

^(’23) 10 AIR 1923 Lah 96 (97) ; 68 Ind Cas 777, Madan Gopal v. Malawa Ram. 
(Judgment delivered on 21st April—Period of ninetydays allowed, expiring on 20th 
July — Application for copy of judgjnent made on 4th July — Copy obtained on 
11th July—Appeal filed on 12th October—Court did not show indulgence.) 

'(’16) 3 AIR 1916 Bah 407 (407) : 1916 Pun Re No 79 : 3.5 Ind Cas 233, Gnrau, 
Rdkha V. Bindraban. (Where the last day of limitation expired on ji holiday 
and the appellant applied for copies on the re-opening of the Court and filed his 
appeal as soon as be got them, held, that'as the api>ellant had not shown due 
care and diligence, he was not entitled to any indulgence.) 

‘(’25) 12 AIR 1925 Oudh 643 (644) :90 Ind Cas 115, Sripat v. Ifubdar. (Judgmeut 
pronounced on day preceding last working day before vacation — Copi&s applied 
for on day Court opened after vacation— Held there was sufficient cause for delay 
and further that requiring copies to be sent by post doe.s not involve forfeiture 
of indulgence.) 

7. (’19) 6 AIR 1919 Pat 503 (505) : 52 Ind Cps 225. 

-S. (’10) 3 air 1916 Nag 39 (40) : 37 Ind Cas 503 ; 12 Nog L R 171. 

2.Lim.l9. 
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Note 8 


obtained on tlio Dili June 1910. 'Die la^b day of limitation was the 
26th of July 1910. The a}»ijc:il was filed on the 27th of July 191G. The 
explanation «iven was tliat owing to a river across the way being in 
flood, ho was able to roac-h Akola only on 26th July, too late to catch- 
the train to Nagpur that day. Stanyon, A. J. C., in refusing to extend 
tlie time observed as follows : 

“I tliink it is necessary that the Courts should apjJy the law so as not to 

cncouni”0 elevcuth hour proceauro of the kind followed in this case.The 

law is clear, and S. 5. Indian Tamitation Act, 1908, was not provide<l to encourage 
negligence, procrastination and laxity. I enunciate nothing new. As far back as in 
18S0, in Hulunn Chanrl v. J. naxlcii,^ this Court laid down that inability to get 
stamps, on (he last day allowed by law for instituting a suit, is not one of the 
conditions under which the time allowed by the limitation law can be extended. 

I follow the same principle wlien I rule that an appellant, who wilfully leaves the 
preparation and presentation of his appeal to the last day of the period of limita¬ 
tion prescribed therefor, is guilty of negligence, and is not entitled to an extension 
of time, if .some unexpeetod or unforeseen contingency prevents him from filing 
the appeal within time.” 

See also the undermentioned cases to the same effect.®'^ 


A contrary view has, however, been taken in some cases. In 
Karali Charan Sarma v. Aptirha Krishna Bajpai^^^ Graham, J., 
observed : 


“ If no explanation whatever is forthcoming why the appeal was not filed 
during the major portion of the period of limitation, an explanation designed 
merely to explain why it was not filed on the last day before it became time-barred 
would, as it seems to me, be insufficient.” 

Mitter, J., expressed a contrary opinion. He observed : 

” It has been argued strenuously for the opposite party that as no explana¬ 
tion has been given as to why the appellant waited for the last possible moment 
to file the appeal, sufficient cause has not been shewn for extending the period 
of limitation. I do not think that in the circumstances of the present case bis 
antecedent inaction or negligence should at all be taken into account. The appel¬ 
lant has a right to say that he put the papers of his case in the bands of his 
advocate within the period of limitation, and bis appeal would have been in time 
but for the slip made by the advocate, and that he is therefore bound to explain 
only the delay of one day by which the appeal was out of time. The law allows 
him ninety days to file the appeal, and if he files it on the ninety-first day he has 
only to explain how the delay of one day should be accounted for.'* 

Suhrawardy, J., before whom the case was laid by reason of the 
difference between Graham and Mitter, JJ., agreed with Mitter, J., 
and held that the words “w’ithin the period” used in the section do 
not mean ‘‘during such period” but mean “within the period which 


9. (’80) Digest of Civil Rulings of the Court of Judicial Commissioner, Central. 
Provinces, Part IV, Ruling No. 9. 

9a. (’38) 25 AIR 1938 Nag 156 (159): ILR (1933) Nag 409 ; 173 Ind Cas 369 (DB). 
Xrw/inrt Boo v. Tritnbak. 

(’24) 11 AIR 1924 Lab 599 (600) : 75 Ind Cas 1055, Afa Muhantviadv. Pir Khan. 
(Communication between client and pleader interrupted by heavy rain. It was 

allege<l that this resulted in one day's delay in filing appeal_No due diligence 

during the period prescribed.) 

(»30) 17 AIR 1930 Nag 121 (121, 122): 119 I. C. 679, Hakimia v. J. C. Gammon. 
(Revision application four days beyond time—Delay due to sudden attack of asthma 
—Delay was not excused.) 

10. (’31) 18 AIR 1931 Cal 298 (299, 301, 302, 303): 58 Cal 549 : 132 Ind Cas 169. 
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ends with the last clay of the pvesci-ibed peviocl.” He further observed 
as follows : 

“ It seems to me that the language of S. 5 as it stands, is capable of only 
one construction, namely, that the right to present an appeal extends up to the 
very last day, and if on account of some sufficient cause it could not be presented 
on that day.the period may be extended.” 

The view of the Calcutta High Court in the above case was 
followed by Curgenven, J., in Natesa Mudali v. Vedachala Naickeyi}^ 
He observed : 

“One cannot therefore insist that a party should file his appeal before the 
last date of filing it or impute a lack of diligence if he does not do so. Accordingly, 
it is enough if the petitioner satisfies the Court that he was prevented from filin'^ 
it on the last day.” ® 

The same view was expressed also in the undermentioned case of 
the Rangoon High Court.^^ It is submitted that this view cannot be 
supported on i>rinciplo and is against the view of their Lordships of 
the Privy Council as expressed in Ram Narain v. Parmeswari 
Narain}'^ The attention of the learned Judges in Karali Charan v. 
Apurha Krishna^^ does not seem to have been drawn to the necessity 
of showing reasonable diligence in prosecution of proceeding in addition 
to tlie existence of the sufficient cause. They have simply proceeded 
on the footing that “sufficient cause” means sufficient cause for not 
filing the appeal on the last day of the prescribed period. 

The question whether the party was diligent, antecedent to tiio 
happening of the cause for the delay, is also one that has to be deter¬ 
mined in the circumstances of each casc.^^ 

9. Existence of circumstances contemplated by S. 14. 
— Section 11 provides that in computing the period prescribed for 
any suit or application, the time during which the iilaintiff or the 
applicant has been prosecuting in good faith and with due diligence 
another civil proceeding in another Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable to entertain it, 
shall bo excluded. That section is not directly applicable to appeals, 
but in exerci.sing the discretion under this section the principle of s. ii 
has been held to be applicable by analogy to appeals also.^ In Kumvar 

11. (’31) 1931 Mad W N 1131 (HO-2). 

12. (’28) 16 AlH 1928 Hang 136 (135) : 3 Rang 571 : 119 Iml Cas 21-6, Ma Thein 
Khin y.Ma U Byu. (Appellant unwell in last portion of limitation and filing his 
appeal two days later—Two days delay should be excused.) 

13. (’03) 80 Cal 309 (311, 312, 316): 30 Ind App 20: 8 Rar 431 (PC). 

14. (’31) 18 AIR 1981 Cal 298 (299, 300, 301, 302, 303): 58 Cal 549 : 132 Ind Cas 
139. (Suhrawardy, J., on difTcrence between Graham and Mitter, J.I.) 

15. See (’14) 1 AIR 1914 All 303 (304) : 23 Ind Cos 874, Biulhu v. Sultan. (One 
working day only between date of judgment and beginning of holidays—Application 
for copy fite^l on re-opening day—No want of due diligence.) 

{See also (’24) 11 AIR 1924 All 867 (868) : 78 Ind Cos 677, Parbhu Dayal v. 
Murli Dhar.'] 

Note 9 

I. (’87) 24 AIR 1937 P C 276 (278) : 81 Sind L R 672 : 169 Ind Cas 739 (PC), 
liajendra Bahadur v. Bajeahwar Bali. (Suit under 8. Ill (3), U. P. Land, 
^▼enae Act, disroissod — Applicant appealing to District .Tudge within limitation 
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Picijendra Bahadur Shiah \. Bai Baje^hwar Bali}^ their Lordships 
of tlic Privy Council ohsorvod that in applyin-,' s. 5 to cases where delay 
has heon caused I>y taking a wrong proceeding, “the analogy of S. 14 
(wliicli a])plie.s to suits) is an argument of considerable weight.” The 
existence of circumstances contemplated by s. 14 has consequently 
been regarded as a gi*ound for excusing the delay caused by the wrong 
proceeding.- For this purpose, the existence of such circumstances has 


actin'? oil nnstakon but bonc^t view of his counsel as to valuation—Appeal dismis- 
sc.l oil point of valuation and appeal to Chief Court beyond limitation preferred— 
Piineiple of S. 14 held should he applied to such a case.) 



(■22) 9 AIR 1922 Cnl 247 (217, 248) : G8 In.I Cas 573 (DB). Kumuclini Rau v. 
7v a waia K an t Sen . 

('ll) 11 Ind Cas H14 (SI-',) (All). Kniain Singh v. Bihram Singh. (Section 14 is 
not made npplirablc to appeals also only because of wider discretion already 
ronferred on ap^x-llato Courts by this section.) 

[But see ( l.p 20 Ind Cas 513 (514) (Cal), Band Bahadur Singh v. Deo Nandan 
Puisad.^ (It was remarked that S. 14 does not furnish any analogy in acting 
under S. 5—This is clearly not correct in view of the Privy Council decisions 
referred to above.)] 

la. (’37) 24 AIR 1937 P C 276 (27ft) : 31 Sind L R 672 : 169 Ind Cas 769 (PC). 

2. (’35) 22 AIR 1935 All 92 (93) : 152 Ind Cas 939 (DB), Sudama v. Visheshar. 
(’29) 16 AIR 1929 Cal 240 (241) ; 110 Ind Ca.s 383 (DB), Kamirnddxn Mallik v. 
Bishupriya. (Section 14 however is not exhaustive of all circumstances that 
may go to constitute sufficient cause within the meaning of this section.) 

(’14) 1 AIR 1914 Upp Bur 49 (50) : 27 I. C. 967, Bga Po Kan v. Baa Since Dat. 
07) 29^All 638 (640) : 4 All L Jour 515, Anjora Kunwar v. Babu. 

0.1) 2o Mad 160 (178) : 11 Mad L Jour 406 (DB), Kichilappa Baickar v. 
Bamanujam PiUai. 

( 90) 13 Mad 269 (271) (DB), Krishna v. Chathappan. 

(’88) 10 All 524 (527, 530) : 1888 All W N 218 (DB), Jaglalv.HarNarainSingh. 
(’17) 4 AIR 1917 P C 156 (157, 158, 159) : 45 Cal 94 : 44 Ind App 218 : 1917 
Pnn Re No. 104 : 42 Ind Cas 43 (PC), Drij Indnr Singh v. Lain Kanshi Bam. 
(Approving 1888 Pan Re No. 183 (F B), 5 All 691 and 7 Suth W R 529 (F B) — 
Prosecution of review application where appeal was the proper course.) 

(’37) 24 AIR 1937 All 466 (467) : 170 Ind Cas 874 (DB). Krislnia Chandra v. 
Emperor. (Appeal against conviction under S. 124A, Penal Code, preferred to 
Sessions Judge instead of High Court—Subsequent appeal to High Court but 
beyond time— Held there was sufficient cause for extension of time under this 
.section.) 

(’36) 23 AIR 1936 All 366 (366, 367) : 161 Ind Cas 52, Zahur Hussain v. Chura 
Singh. (Jurisdiction question difficult—Revision instead of appeal and then 
appeal in proper Court but out of time— Held time could be extended under this 
section.) 

(’30) 17 AIR 1930 All 15 (16) : 120 Ind Cas 125 (DB), Pam Khclatran Singh v. 
Maharajah of Benaras. (Prosecution of appeal before wrong Court.) 

(’28) 15 AIR 1928 All 144 (144) : 108 Ind Cas 123, Probhu Barain Singh v. Jai 
Mangal Singh. (AIR 1922 All 490 (F B) followed.) 

(’27) 14 AIR 1927 All 758 (758) : 101 Ind Cas 777, Bam Lai v. Mush/aq Ali. 

- (AIR 1922AH 490 (F B) followed—Appeal filed in Court of Commissioner instead 
tr of in Court of District Judge due to wrong advice given by pleader—Litirnint mis¬ 
taken—Time should be extended.) * 

( 26) 13 AIR 1926 All 252 (253) : 91 Ind Cas 865, I?ajn Bup Agrahri v. Baik 
Bam. (High Court in second appeal will not interfere with discretion of lower 
appellate Court.) 

( 25) 12 -AIR 1925 All 567 (569) : 85 Ind Cas 627, Islijcar Prasad v, Bishunath 
Prasad Singh. (Appellants not appealing in time owing to omission on part of 
trial Court in not mentioning their names in decree— Held delay in appealing 
should be excused.) 

(’24) 11 AIR 1924 All 867 (868) : 78 Ind Cas 677, Prabhu Dayal v. Mnrli Dhar. 
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been regavclecl as being “sufficient cause” for the delay. The party will 

also be ordinarily deemed to have acted with reasonable diligence, 

(’23) 10 AIR 1923 All 36T(365) : 79 Ind Cas Akbari Begam v. Sh^i 

Zamin Ali. (Appeal filed in wrong Court owing to doubtful point of law_Time 

was extended.) 

(’17) 4 AIR 1917 All S7 (88) : 37 Ind Cas 818 (DB), Mahahat Bai v. Bharaddwaj 
Damodar Das. 

(’16) 3 AIR 1916 All 296 (297) : 33 I. C. 546, Moghul Ahyned v. Murla. (Appeal 
to Commissioner instead of to Additional Judge — Memorandum returned and 
then presented to proper Court but beyond limitation—Time was extended.) 

(’23) 10 AIRl923Cal291(291):68I.C.200(DB), PurnaChandra w.Mabub Balcsh. 
(’31) 18 AIR 1931 Lah 258 (259) : 12 Lah 488 : 130 Ind Cas 526 (DB), Mxhan 
Chand v. Ishar Das. (Appeal to District Judge—District Judge after considering 
remand report of subordinate Judge returning memorandum of appeal for pre¬ 
sentation to proper Court—Appellant promptly complying with order_Extension 

■ was allowed.) 

(’24) 11 AIR 1924 All 915 (915) : 82 Ind Cas 594, Chob Singh v. Daryai Singh, 
(Suit for ejectment dismissed by Assistant Collector — Appeal preferred to Com¬ 
missioner instead of to District Judge—Memorandum returned and then pre¬ 
sented to proper Court— Held, circumstances justified extension ) 

(’27) 14 AIR 1927 All719(719): 1011.C. 750:49 All555 (DB), KishanLal v. Tilca, 
(’21) 8 AIR 1921 Bom 302 (302, 303) : 45 Bom 607 : 60 Ind Cas 744 (DB), Dalta^ 
traya Sitaraui v. Secretary of State. (Tn good faith’ means 'honestly though 
negligently’.) 

(’18) 5 AIR 1918 Bom 228 (220, 230) : 42 Bom 205 : 46 Ind Cas 14 (DB), Bai 
Hemathti v. Dai NematuUo.bit. 

(’22) 9 AIR 1922 Cal 247 (247; 248) : 68 Ind Cas 575 (DB), Kumudini Bay v. 
Kamnla Kant. 

(’18) 5 AIR 1918 Cal 986 (987) : 46 I. C. 116 (DB), Buya Thakurani v. Kuuiud^ 
nath KarmaUar. 



(’96) 23 Cal 526 (531,532) (DB), Bafarant Bhramatar BaySham Sunder 2^arcn> 
dra. (Prosecution of appeal in wrong Court owing to bona fide doubt.) 

(’19) 6 AIR 1919 Oudh 91 (91) : 58 I. C. 995 (DB), Hewlett v. Behari Lai. (Judg¬ 
ment altered—Revision by opposite party dismissed—Appeal from decree following 
upon altered judgment—Appeal beyond time but within time if limitation counted 
from dismissal of revision—Delay held excusable.) 

(’26) 13 AIR 1926 Cal 378 (379) : 91 Ind Cas 9 (DB), Jogendra Nath v. Bhagahat 
Das. (Suit for pos.ses.sion and mesne pvofit.s prior to suit valued at le.ss than 

Hh. 5000_Decree passed for more than Rs. 5000—Appeal lies to High Court and 

not to District Judge — Delay caused by proceedings in District Court excused.) 
(’32) 19 AIK 1932 Cal 713 (713, 714) : 138 Ind Cas 848 (DB), Nxtamoni Pal v. 
Dahahinewar Pal. (.\ppeal preferred against decree based on modified award 
under bona fide belief that appeal lies — Appeal can he convcrte<l into one from 
order modifying award and exten.sion can bo granted.) 

(’30) 17 AIR 1930 Put 307 (308) : 129 Ind Cas 660 (DB), Jiwan Bam v. Hazari 
Lai. (Objection to attachment dismissed — Suit filed instead of appeal — Suit 
rejected us being not maintainable—Then appeal filed—Time was extended.) 

(’97) 21 Bom 552 (555) (DB), Dadahhai ./amsetji v. Afancksha Sorabji. 

(’87) 12 Bom 320 (323) (DB), Sitaram Parajiv. Nimha liarishct. (Mere ignorance 
of law cannot be recognized a.ssuflicient re;ison for delay ujider this section.) 

(’13) 20 Ind Cas 647 (648) (All) (DB), Nanhc v. Mangat Bai. 

(’13) 20 Ind Cas 3 (6, 7) (Lah) (DB), Alt. Husaina v. Alt. Sahib Nur. (Prosecu¬ 
tion of application under Ss. 151 and 152, C. P. C.) 

(’28) 15 AIR 1928 Lah i:36 (137) : 106 Ind Cas 812 (812), Alania Baksh v. Udham 
Singh. (Presentation of appeal in wrong Court—Court taking time in considering 
that appeal does not lie to that Court — Subscrpient pre.sentation to proper Court 
l>oyond time— Time was extender!.) 

(’74) 22 Suth W R 79 (79), KuUer Singh v. Jeevan Singh. (Prosecution of appli¬ 
cation for review is suflicient cause for delay in filing appeal.) 

(’71) 15 Suth W U 61 (61) (DB). Poresh Nath Boy v. CJoi>al Krislo Deb. (2 Suth 
W U 36 (FB) followecl—Time during which ai)plication for review is landing is 
not to be taken into account within ninety days altowc^l for apiKsal.) 

(’66) 5 Suth W R Act X Rul 44 (44), Modhoo Soodun Mojoomdar v. Tirojonath 
Koond (Jhoudry. (Case under H. 333, C. P. C. of 1H59.) 

(’80) 1880 Bom P J 345(345)(DB),7’riwibnAfm> v. GeneralTrafficAlannger, G.I.P. 
• Bailtcay. {Bona f ide prosecution of review may be a sufficient cause for delay.) 
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f "-'>611 the whole period between the 
date_ort^lcc,(.o appealed against and the date of presenting the 

(C> .o’J £’'■'^’'^'>'‘''8 “ "ithin piescribort pciioci.) “ 

w>ong Court, .„ ..noranco of .he provision of law, may ^constitute a sufficient 

priso:;- m"? 

to'Xv^Tl^ '‘r f' othe/ lik?e?use is unible 

fAilLtion hfi ? Gas467, Ghulam Qazamy.Qutabuddin. 

tApplicntion hy judgment-debtor under O. 21 R. 2, C. P. C. — Ev varte ordpr 

seTun« prosecuting application for 

Coftnl M^Va JV \ appeal from original order.) 

fALrlh J. = ^2® I"® 1^®- Mulkhraj v. Gu,ditto. Shah. 

itim. 1 ■ * ^ ‘"°i "' ®°“‘' "PPdcation for review — Review granted but dis- 

foln « P“‘“‘ law-Time was extended.) ® 

fiJu^® ®®- ■'■'£■"£ '•• Ootipa ^a’“. 

(1 losecuting infructiious application for review is sufficient cause to condone delay 
in filing appeal.) ucu^mj. 

(’33) 20 AIR 1933 Lab 541 (542) : 14 Lab 206 : 149 Ind Cas 968 (DB), Ghulam 

AlnUammad v. Usman. (Appeal presented to wrong Court on mistaken but bona 

/lac advice by pleader — Time during which appeal remained pending was 
excluded.) * o 

(’83) 5 All 591 (593) ; 1833 All W N 142 (DB), Bahvant Singh v. Gumani Bam 

( 33) 20 AIR 1933 Oudb 231 (233) : 8 Luck 646 : 150 Ind Cas 533 (DB). Mahabir 

'*■ (Time spent by bona fide mistake of advocate ) 

f <®®) = ^®® '“'I ®®® (DB). Ahmed Shah y.Atta Khan 

Court through mistake of counsel—Time was extended ) 

( 36) 23 AIR 1936 Sind 43 (44) : 30 Sind L R 301 : 162 Ind Cas 257 {DB},Pevibai 
V. JUatuynal Kalachand. (Period taken by appellant in applying for review can be 
excluded in computing period of limitation for appeal.) 

( 25) 12 AIK 1923 Lah 534 (534) : 88 Ind Cas 328, Muhammad v. Muhammad 

ixos/ian. (Time spent in well-founded review should be excluded from limitation 
for appeal.) 

A“‘’ ^ : ^®®^ ®®’ '•• Deo jit. (Appellant 

honestly thinking appeal lay toCommissionerfilingitbetorehim—.Apeal returned 

®"‘’se beyond time—Admission not improper T 
( 93) 8 C P L R 121 (123), Seth Nurbuda Prasad v, Nathuram 111 

( 31) 18 AIR 1931 Sind 3 (4) : 25 Sind L R 242 : 130 Ind Cas 545 (DB). Pridhan- 
™s^xcl^dedr “PP’'™*"’" "‘ll* <l«e diligence—Time taken by review 

^®® Hayarappa Nambiar v. 

Veetul Kamatan. (Delay due lo repre.sentatiou in wron*. Court 1 

sZ°darZ ;Lja Iyengar v. 

r’A’V'J? ’■• <1 ‘o file appeal in High Com! which on^hf to 

(•15^2 AIR 1015 On *■* district Court should be excused.) 

{15) 2 AIR 1915 Oudh 74(74, 75): 30 Ind Cas ill.SheoPalSingh y. Mt.Kripala. 
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a,ppeal does not, after excluding the j^eriod of the wrong proceeding, 
exceed the period prescribed by law for presenting the appeal.^ In 
Brij Iiidai' Singh v. Ka7ish,i Bam* their Lordships of the Privy 
Council cited with approval the following observations of the Full 
Bench of the Punjab Chief Court in Kai'a^n Baksh v. Daulat Bam ^: 

“ We think further that he ought ordinarily to be deemed to have acted 

with reasonable diligence, when the whole period between the date of the decree 

appealed against, and the date of presenting the appeal does not, after excluding 

the time spent in prosecuting with due diligence a proper application for review 

•of judgment, exceed the period prescribed by law for presenting the appeal. 

* 

We also agree with the High Court of Allahabad in the case of Balvant 
Singh v. Gumani Ram,^ that the circumstances contemplated in S. 14 of the 
Limitation Act should ordinarily constitute a sufficient cause within the meaning 
of section 5.” 

But the existence of the circumstances contemplated by s. 14 
involves — 

1. that the wrong proceeding has been prosecuted bo7ia fide 
(i.e., with due care and attention) and with reasonable 
diligence.®^ and 

(’19) 6 AIR 1919 Oudh 185 (185) : 52 Ind Cas 235, Mahabir Singh v. Bchari 
Singh. (Appeal preferred to wrong Court in good faith and under legal advice— 
Time spent in prosecuting appeal should be excluded.) 

(’99) 1899 Pun Re No. 47, Mt. Intizavi Begavi v. Mt. Waziran. 

(’15) 2 AIR 1915 Lab 181(183): 28 Ind Cas 926 (DB), Winkley v. Singh, 

(’03) 1903 All W N 32 (33), Wazir AH Khan v. Zainab. 
iSee (’16) 3 AIR 1916 Cal 231 (231) : 28 Ind Cas 211 (DB), Beni Singh v. 
BarJiam Deo Singh. 

(’15) 2 AIR 1915 Lah 269 (270): 28 Ind Cas 142, Gayiesha Singh v. Shankar Lai. 
(’24) 11 AIR 1924Mad 225(226): 76 I.C. 786, Lakshuinana Iyengar Narayayia 
Iyengar. (Want of knowledge of defect in decree—Application for amendment 
of decree immediately after knowledge — Dismissal of ai)plication on technical 
grounds_ Held application could be treated as review and delay excused.)] 

\See also (’36) 23 AIR 1936 All 659 (661) : 164 Ind Cas 1059, Mt. Jafri Bcgam 
V. Asghar AH Khan. (Court dismissing suit in case where explanation to O. 17 
R. 2, C. P. C., applied—Plaintiff filing application under O. 9 R.9—Application 
granted — Opposite party going in revision — Result of interference in revision 
likely that plaintiff would go in appeal against order of trial Court, claiming 
benefit of this section—High Court should not interfere in revision.) 

(’25) 12 AIR 1925 Bom 137 (137) : 49 Bom 149 , 85 Ind Cas 191 (DB), Nariman 
Rustomji v. liasham Ismayal. (Time taken up for review in good faith, should 
be excluded.) 

(’85) 1885 Bom P J 152 (152) (DB), Kamalahai v. Mohamed Saheh. (Prosecuting 
application to set aside ex yartc decree may be sufficient cause.)] 

3. (’17) 4 AIR 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC), Brij Indar Singh v. Lala Kanshi Ram. (Approv¬ 
ing 1888 Pun Re No. 183 (FB).) 

(’67) 7 Suth W R 529 (530): Beng L R Sup Yol 728 (FB), Brojendra Coomar Roy 
Chowhdury In re. 

(’24) 11 AIR 1924 Kang 148 (152) : 1 Rang 584 : 77 Ind Cas 385, Tin Tin Nyo v. 

Maung Ba Saing. (Following 1888 Pun Re No. 183 (FB).) 

(’19) 6 AIR 1919 Pat 238(240): 52 Ind Cas 959 (DB), Ramcharita v. Ram Narain. 
(’82) 1882 Pun Re No. 89, Mt. Oanga v. Madho. 

4. (’17) 4 AIR 1917 P C 166 (168) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cos 43 (PC). 

5. (’88) 1888 Pun Ro No. 183 (FB). 

6. (’83) 5 All 691 (593) : 1883 All W N 142 (DB). 

6a. (’26) 13 AIR 1920 Cal 077 (679) : 92 Ind Cas 1031, liamdhani Mnchi v. 
Khakzhar Das Tali. (Issue of notice is sufficient evidence of reasonableness of 
filing review application—Prospect of success is no test.) 
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2 . that tlio Court in which such proceetling is instituted is 

unahle. hy ronson of defect of jnriadiction or other cmi^c 
of liho nature, to entertain it. 

WlR.re there are no rca.^ojiable (/rounds at all for prosecuting the 
wrung proceeding, it cannot he said that it was prosecuted in good 
faith (i.e., with due care and attention) and cannot furnish a ground 
ior e xcusing the delay.' See al so the undermentioned cases^^ for other 

^ 0«‘lh Crts 265 Sankram v. Pratab Naraijt SUigh. (Suit for arrears 

r' ^ TT l>istnct Judge’s decree to Board of lievemie instead of to 

Judicial Commissioner—Mistake bona fide and in r/ood faith — Presentation of 

(’88) 10 All 524 (.550) : IftSy) All W N 218 (Tim 7nn t ni at 

(I>B).’i?o7nin-an Mai v. Chand Mai. 

V TKa i-rJ 4Ii ' V- Mahomed AH 

moiiW OF S ' \ app ication is not sufficient causewithiii the 

(Mli rio M-mf/V ""rV hehadreasonablegroundsforreview.) 

( 11) 10 Ind Ca-> 1»9 (1.10) (Lah), Ganda Singh v. Jatoala Sinah. (Time snent in 

review application in lower Court when there were no reasonablegroundsfor such 
application cannot be deducted.) ^ wwimsioi suco 

I 00) 2 Ind Cas 961 (962) (Cal) (DB), Haradhan Chattopadhaya v. Parankishna 
(lUniew on ground that applicautwas entitled tonfinding on question of limitation 
— This question did not at all arise in case — Application made with no other 
object than that of gaming time—7/eW application was not bona fide one and time 
for appealing could not be extended.) 

{ 21) 64 Ind Cas 516 (516, 517) (Rang), Maung Daw Na v. Ma Kija. (Application 
for lev icw presented sixtjoight days after passing of decree on grounds which were 

merely grounds of appeal.) 

(10) 8 Ind Cas 1156 (1156, 11-57) : 1910 Pun Re No. 100 (DB). Mnsadi Lai v. 


) 

Chandra v. 


/•O-I grounds which were merely grounds of appeal. 

7 / ^ 786 (DB). Kaxlash 

Dejoy Chandra. (Do.) 

l-oai u ^ ^^o,nng Lun v. Maung Dun. 

94 18 Bom 84 (85) (DB), Pundlik v. Achut. 

( 88) 1888 Pun Re No. 183 (F B), Karam Baksk v. Daulat Bam. (Mere pendency 

ot an application for review is not a sufficient cause—It must be a reasonable and 
proper application.) 

(’ 27 ) 14 A I R 1927 Bom 221 (222) : 101 Ind Cos 432 (DB), Seshagtri Naravan v 
V enkatesh Laxman. (AIR 1925 Bom 137 and AIR 1917 P C 156 distinguished* 
18 Bom 84 and 15 Cal 242 followed.) 

(1900-02) 1 Low Bur Rul 313 (316), Maung Po Lu v. Maung Eyin 

7a. (’25) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924 (DB), Elahi Newaz Khan 
y. Biseswaf* Baisj/a. (Illness in family and negligence.) 

(’91) 14 Mad 81 (81), Gori7ic?a v. Bhandari. (All grounds of review being merely 
grounds of appeal.) ^ 

(’04) 6 Boiu L R 373 (374, 375) (DB), Sakarchand Hathisingh v. Manilal Bciva- 
das. (Review application knowingly filed beyond time without excuse.) 

(’88) 15 Cal 242 (243, 244) (DB), AshanuUa v. The Collector of Dacca. (Grounds 
of review all being grounds of appeal only.) 

(’16) 3 AIR 1916 Cal 670 (671): 31 Ind Cas 705 (DB). Sudhnkar v. Sadasiv (Do 1 
(’06) 1906 Pun Re No 78, Ga7ics;7a Singh v. ^7 m7* Singh. (Application for leave to 
. appeal in forma pauperis filed though it was barred by time ) 

(®>'Ounds of review being same as grounds of anneal ) 

( 09) 4 Ind Cas 1002 (1003) (Lah) (DB). .Sera Datt v. The Collector of Lahore. 

‘^Delay ernnot“"::S." fu.nfshed later 

(’04) 28 Bom 235(237)(DB), Daudbhai v. Emnabai. (Prosecuting appeal in wrong 
Court while knowing that appeal lay in anotlier Court ) ^ ^ 

* ^ 27 Ind Cas 967, Nga Po Ran v. Nga Since 

^ Court through ignorance.) 

in wi A (BB), ^iTianf Appaji v. Lakshimibai. (Prosecution 

in wiong Court — Apiiellant getting knowledge of mistake within the period for 
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instances of wrong proceedings taken without due care and attention. 
Again, where it is clear that the appellant has not been diligent in 
prosecuting the wrong proceeding, the delay w'ill not be excused.^^ 

Where hoo remedies are open to a party and he elects one of them 
and fails on the merits, the time during which it was sought cannot 
be excused for the puri^ose of seeking, thereafter, the other remedy.^ 
The reason is that in such a case the second condition involved for the 
application of s. 14 is not satisfied.® It is only the delay caused by the 
wrong proceeding (i.e., the period during w'hich it was pending) that 
can be excused on the analogy of S. 14. Where the period from the date 
of the decree to the date of the appeal, even after deducting the time 
spent in the wrong proceeding, exceeds the period allowed by law for 


filing appeal bat not taking steps to do so until after limitation expires_Not 

sufficient cause.) 

(’08) 1908 Pun Re No. 118 : 1908 Pun W R No. 197. Sant Singh v. Qaim. (In- 
excusable negligence or oversight in instituting an appeal in a wrong Court.) 

(’36) 23 AIR 1936 Lah 672 (673) : 165 Ind Cas 661, Ladha Ram v. Barkat AH. 
(Application under S. 151, C. P. C., is not competent when some other provision 
of law is available—Delay caused by wrong prosecution ofsuch application cannot 
be condoned.) 

(’81) 1881 Pun Re No. 115, Narain Singh v. .Vt/finnnnad Amir Khan. (Dismissal 
of suit for want of jurisdiction—Rejection of second suit in same Court — Appeal 
from orders of dismissal in both suits—Sufficient cause for delay not shown.) 


(’93-1900) 1893-1900 Low Bur Rul 515, U Pgin Ni/n v. Maung Tun. (Indul¬ 
gence will not be granted when appellant has not pre.sented his application for 
review till after the expiry of the period allowed for appeal, appeal having been 
• filed after rejection of application for review.) 

(’84) 8 Bom 260 (263)(DB), Ghtilam TIusein v. Sayad Musa Miija. (Mere pendeiicy 
of second appeal is not a sufficient cause for delay in applying for review.) 

(’68) 9 Suth W R 301 (304): 5 Wym 195 (DB), L. T. Lucas v. W. Stephen. (Do.) 
(’34) 21 AIR 1934 Lah 349 (351) : 155 Ind Cas 503, Kashmiri Lai v. Chuni Lnl. 
(Surety for appearance of judgment-debtor — Execution petition «lismissed for 
default of decree-holder and surety discharged — Application for le.storation also 

dismissed_Extension of time spent in prosecuting application for restoration 

cannot be allowed.) 

7b. (’18) 6 AIR 1918 Lah 91 (92) ; 1018 Pun Re No. 107 : 46 Ind Cas 23 (DB), 
Azizuddin v. Bhag Mai. (Grounds for review being same as grounds of appeal.) 


8. (’38) 25 AIR 1938 Bom 459 (459, 460) : 178 Ind Cas 307, Jotiba Limhaji v. 
Ramappa Jotiha. (Proceedings to set aside ex-parfe decree—Time spent in those 
proceedings cannot be excluded in computing periml of limitation for ap[)eal 
against ex parte decree.) 

(’32) 19 AIK 1932 Cal 558 (561) : 59 Cal 1057 : 138 Ind Cas 748 (DB), Rnjendra 
Nath V. Kamal Krishna. (Time siojiit in pro.-eeuting ai>pHcation to set aside 
ex parte decree under O. 9 R. 13 which failed on merits cannot be deducted from 

time nllowe<l for apiKjal.) . , 

(’96) 23 Cal 325 (327) (DB), Ardha Chandra llai y. Matangini Jjassi. (Deductioji 
of time during which applicant was endeavouring to have decree sot aside was 
not allowed.) 

(’28) 15 AIR 1928 Pat 265 (266, 267): 113 Ind Cas580 IDB). Vpendra Chandra v. 
(Jinesh Chandra. (Pendency of application for amendineiit did not prevent applica- 
tion for leave to appeal being made and therefore did not furnish suflicient cause.) 
(16) a AIR 1916 Pat 852 (353) : 34 Ind Ca.s 44 (DB), Duarka Singh v. Lagakat 
AH Khan. (Review and appeal both lying — Review alone sought — Apiieut tile<l 
later—Delay not excused.) 

(’30) 17 AIR 1930 Rang 41 (42) : 124 Ind Cjw 266, Ko Tha Lin Bunn v. Iln Hla 
Kye. (Time spent in applying to set aside ex parte decree and in upixMiling from 
the order refusing to set it aside cannot bo excused.) 

(1865) 2 Suth W H Mi «0 35 (35): Beng L R Sup Vol 349: Bourke A O C 38, Nohbn 
Kissen Singh v. Kaviinve Dossec. (Suit instituted instead of api)esi!.) 

9. (’96) 23 Cal 325 (327) (DB), Ardha Chandra Rai v. Matangini Dnssi. 
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5 

10 


proterriiig the appeal, sufficient cause and clue diligence must he shown 
in respect of tlic period in excessd^ 

See also Note 5 to S. i-i and Note 9 to Art. 152. 

10. Negligence of party.—It has been seen in Note 6 that the 
words sufiiciont cause” mean some cause beyond the control of the 
2 >arty A cause arising from tlie neglioence of the party cannot be said 
to bo beyond the control of the party and cannot be sufficient cause 
wi^th^moan^g of t he section.^ There c an be no difference in 

(Ihe delay occnninK between tlie date on which the appeal is returned by the 

L’^expli^inc!/)^"'^ * ^yinch it is presented in the proper Court should 

(’HOy^SOBom P J 8-15 (315) (DR) rrim6a7.-amy v. General Tragic Manager, 

i /An/^Q.te ‘eiinination of previous proceeding.) 

( 26) 12 AIU 192b All 2.,-2 (259 : 01 In,! Cas SCS.flum i?„p Agrahri y Na,k Bom! 

o5i)hiPiii'''^!lHav') appeal—Absence of affidavit 

^ (DB), Kamir,Mm MuUick v. 

JJxshuprxija CJiouahrani. 



was over.) 

{'26) 13 AIR 1926 Cal 457 (458): 85 Ind Cas 996 (DB), KrisJma Dass Acharjee v. 
Bahtmnanncftsa Bibi. (Do.) • 

( 84) 7 Mad 584 (.>86) (DB), Vasudeva v. Chinnasami. (Presenting application for 
con*d^Gd )^*^ iippeal on no reasonable grounds — Delay ought not to be 

( 83) 1883 1 un Re No. 166, Sahibu v. Hira. (Where there was great delay between * 
^e termination of the review proceeding and the presentation of the appeal — 
Delay was not excii.sed—1882 I»im Re No. 89 followed.) 

( 88) Ad 587 (594) : 1888 All W N 258 (DB), Bainjiwan Mai v. Chand Mol. 
{See also { 11) 10 Ind Cas 129 (130) (Lab), Ganda Singhv. JaivalaSingh. (Review 
application in lower Court dismissed and appellant not filing appeal in reason¬ 
able time thereafter—Delay not excused.)] 

Note 10 

1. (’34) 21 AIR 1934 Oudh 131 (131) : 151 Ind Cas 529 (DB), Ganesh Das Varma 
V. Uari Chand. 

(’40) 1940 All W E (C C) 120 (121, 122), Bhagwan Din v. Muru. (Application 
to set aside abatement of appeal — Ignorance of death of respondent due to 
negligence—No sufficient cause.) 

(’38) 25 AIR 1938 Mad 218 (218, 219) : I L R (1938) Mad 275 : 174 Ind Cas 951 
(DB), Secy, of State v. Vinjamuri Kistnamacharynlu. (Ignorance of death of 
respondent, in absence of negligence, is sufficient cause.) 

(■38) 25 AIR 1938 Rang 214 (215, 216) : 177 Ind Cas 364, Kotig Hiplon and Co. 

V. C. A. M. A. L. Firm. (Appeal filed by counsel on behalf of party _ Court 

doubting genuineness of power of attorney and directing party to attend in person 
to ascertain if be had signed the power—Party failing to attend in person on 
ground of personal inconvenience and party’s agent offering to sign the power 

after expiry of limitation for the appeal—J/cfd S. 5 cannot be resorted to in such 
a case.) 

(•29) 16 AIK 1929 Sind 206 (207) : 24 Sind L K lOS : 118 Ind Cas 212 (DB) 
Jhamandas v. Bibi Aishan. ' '' 

(’07) 6Cri L Jour 221 (223) : 9 Bom L R 893 (DB). Emperor v. Shiva Adar. 
(Appeal by Government against acquittal—Delay due to want of clearness in com- 
munications between District Magistrate and Government—Delav not excused ) 

( 23) 10 AIR 1923 Lah 208 (208, 209) : 79 Ind Cas 812, J/f. EaZ v ™o^. 

—DeUy not'excLS') - Negligence in re-presenfation of ap^ 

(’02) 5 Oudh Cas 183 (186), Mardwar Brasad v. Baja Pratab Bahadur Singh. 
(Poverty and want of means to file appeal within time — Appellant’s difficulties 
from his own procrastination-Considerable inaction and want of due diligence.) 
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this respect between a private party and a party which is a body 
corporate.^ 

11. Negligence of party’s agent, — The negligence of a 
party’s agent is, in law, the negligence of the party himself and will 
not furnish a sufficient cause for delay.^ A party’s i)leader or pleader’s 
clerk will, for this purpose, stand on the same footing as an agent and 
consequently his negligence will, on principle, have the same conse¬ 
quences as the negligence of the party himself and will not furnish a 

<’21) 8 AIR 1921 All 23 (26) : 43 All 660 : 63 Ind Cas 338 (DB), Bhairon Ghnlain 
V. Bam Autar Singh. (Mere failure of appellant to obtain at)d die copy of judg¬ 
ment, cause for delay in filing proper appeal—Cause beyond control not shown — 
Time was not extended.) 

(’23) 10 AIR 1923 Lah 95 (95, 96), Mt. Bajan v. Kurria. (Appeal returned for 
copy of judgment—Negligence in re-presentation of appeal — Delay cannot be 
excused.) 

(’27) 14 AIR 1927 Lah 118 (118) : 99 Ind Cas 619, Gujjar Singh Kahan Shigh. 

(Omission to implead a person as respondent by carelessness is not sufficientcause.) 
(’25) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924 (DB), Elalnncwaz Khan v. Ris- 
eswar Baisya. (Delay of two months — Allegation that serious illness in family 
caused delay—Cause held insuflicient for extending period under this section.) 
(’ll) 9 Ind Cas 381 (382) (Lah) (DB), Ashiq Jfussain v. AH Bahsh. (Proper appli¬ 
cation for copies made after expiry of period for appeal — Appellants guilty of 
negligence—Time for appeal was not extended.) 

(’75) 24 Suth W R 105 (106) : 15 Beng L R 272 (FB), Jagarnath v. Shewratan. 
(’20) 7 AIR 1920 Lah 224 (224) : 59 Ind Cas 965, Kanhaya v. Nur Muhammad. 

(Delay caused by applying for translation of judgment is not sufficientcause.) 

(’36) 22 AIR 1935 Lah 478 (478) : 155 Ind Cas 610 (DB), Pir Bahsh v. Kidar 
Naih. (Delay in not bringing legal representative on record within time due to 
ignorance— Held, it was not adequate ground for extension of time.) 

(’36) 23 AIR 1936 Lab 793 (794) : 165 lod Cas 154 (DB), Atma Bam v. Harnam 
SHigh. (Appellate Court informing appellant about wrong person being impleaded 
and giving time to implead right person — Right person not imideacled within 
time—No sufficient cause.) 

(’32) 19 AIR 1932 Oudh 167 (167, 168) : 136 Ind Cas 838, Sh. Mahommad Baza 
V. Qanga Devi. (Limitation expiring on 9th December — Appeal filed on 19th De- 
cember—Appellant contended that he misread 9 in letter of counsel’s clerk ns 19 

_Letter not produced— Held, no sufficient cause made out.) 

[See (’24) 11 AIR 1924 Mad 713 (715) : 80 Ind Cas 397 (DB), Seshamma v. Fee- 
ranki Peda Venkata Bao. 

(’40) 27 AIR 1940 Cal 530 (531) : 191 Ind Cas 701, llari Pada Mukherjee v. 
Shaila Bala Devi. (Appeal filed with deficit court-fee — Court by order fixing 
time for payment of balance — Order communicated neither to party nor to his 

pleader_Appeal rejected in default of payment — Appellant held not entitled to 

indulgence under S. 6 iuasmueh ns it was his or his pleader’s business to a.scer. 
tain date fixed for depositing deficit court-fee.) 

(’38) 25 AIR 1938 Bom 408 (410) : I L R (1938) Bom 704 : 177 Ind Cas 734 (DB), 
Maria F. Almeida v. Bamchandra Santuram. (Ignorance of the legal repre- 
sentatives of a deceased domiciled in a Native State or a foreign place may be a 
Hufficient cause for excusing delay in seeking to set aside an abatement, unless 
there is clear negligence or carelessness or unuecessury delay.)] 

2. (’30) 123 Ind Cas 83 (84) (Lah), District Board, Sargodha v. Shamas Din. 

Note 11 

1. (’24) 11 AIR 1924 All 176 (176): 76 Ind Cas 254, Ml. Mahlab v. Mt. Birhmo. 
(’20) 7 AIR 1920 Pat 694 (695):65 I. C. 17 (DB), JaUsuar Dayal \. Bam Bari. 
(’19) 0 AIR 1919 Pat 603 (605) : 4 Pat L Jour 381 ; 62 Ind Cas 225 (DB), Jahar 
Mai V. G. M. Pritchard. 

(’ll) 10 Ind Cos 866 (869) : 7 Nog L R 67, Paraahravi v. Likhan. (Carelessness of 
agent_Party must suffer.) 

(’10) 7 Ind Cas 891 (392)(Cal), Tiartni Kumar DuH wGo^esuar Pal Choudhury. 
(Case nndor O. 22 R. 4 and R. 9 (2), C. P. C.) 
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sufficient causethough if the party suffers from such negligence of 
his agent, tljo latter may be liable to the former in dama^^es.^'^ In 


: I b R (1038) Nag 409 : 173 Ind Cas 369 
(DI> . K.iJina Bao V Trimbuk. (Appellant solely relying upon information 
oarclc’:s!y civcii by pleader s clerk about duration of vacation of Court ) 

(’20) 10 AIU 1920 Sind 200 (207. 20S) : 24 Sind L R 108 : 118 Ind Cas 212 (DB) 

Jhamnufias v. Bihi Axshnn. (Negligence on the part of the pleader’s clerk is 
negligence on the part of the party.) 

(X5) 2 AIU 191.-, All 34 (35) : 37 All 267:23 Ind Cas 265 (DB), Budhu v. Vewan. 

( 32) 10.12 Mad ^V N 323 (320), Poongavntia Gra 7 na 7 ii v. Manika Goundan 
(Negligence of vakil's clerk in supplving papers.) 

(■27) 14 AIK ’i’-yp-''* -'*2 <232, 233) .-'lOl Iml Cas 448 (DB), Gopal Patwa v. 
Jhfjmnhhar Stnqh. (Negligence of pleader’s clerk was regarded as ne^li^encc of 
agent winch is equivalent to the negligence of the party himself.) “ ° 

( bt) 24 Ind Cas 077 (977) : 7 Sind L R 201, Alladadshah v. Muhhduni ..“Imin 
Muha^nmad. (Negligence of pleader’s clerk in not filing appeal.) 

271 (DB). Sheikh Palat v. Sarwan 

oanu. (Gross carelessness of pleader in not filing vakalalnatna with appeal.) 

(’18) 5 air 1013 J’at 336 (338) : 3 Pat L Jour 434 : 46 I. C. 509 (DB), Jodhan v. 
i\uMA/n/. (Appeal filed with insufficient stamp —No vakil acting with reasonable 
care and intelligence could have imagined that such stamp was sufficient— Vakil 
must be taken to have acted with wanton negligence — Delay not excused.) 

(■15) 2 AIR 1915 Low Bur 66 (66):27 Ind Cas 639, Ma Kya Nya v. Mg. Tun Ilia. 
(Costs and fees sent in nunie of ab.seut member of advocate’s firm—Other member 
knowinj^ of receipt of costs and fees failing to file appeal — Appellant's 
delay m not sending earlier — Delay was not excused.) 

( 14) 1 AIB 1914 Lab 304 (305) : 23 Ind Cas 86 (DB), Mahoinda v, Ladha Singh. 
(Appeal filed in wrong C'ourt through gross carele.ssness of pleader—Re-presenta- 
tion to proper Court —mistake could not be excused.) 

(’24) 11 MR 1024 Lah 401 (401): 71 Iml Cas 736, S/mAadaf v. TIukmn Singh. 
(.*\pp(al filed without order appealed against being stamped — Mistake due to 
carole.-.sne.'^s of pleader’s clerk.) 

( 27) 14 AIK 1927 Lah 884 (385) : 102 I. C. 615, Gursara^i Das v. District Board 
Jullundnr. (Appeal filed with deficit court-fee—Mistake due to gross negligence 
of party’s counsel—Deficit made good beyond time—Delay was not excused.) 

( 92-96) 1802-1896 Vpp Bur Rul 450(450), S.S. Maniktim v. Maung Scin Htnou. 
(”23) 10 AIR 1923 iMud 482 (483, 484) : 72 I. C. 308, Siindaram Djer v. M^ithii- 
I'ajualiugn. (Copy of decree appealed against not filed along with memorandum 
of appeal—Delay of fifty-three days in filing the copy afterwards—Delay due to 
negligence of Dewan of party—Delay was not excused.) 

(’20) 1(5 air 1929 Sind 32 (33, .34) : 114 Ind Cas 101 (DB), ML TJvtmakulsum v. 
Ghulam Basul. (Memorandum of appeal as originally filed did not include name 
of one of the defendants as co-respondent—Name brought on record after limi¬ 
tation for filing appeal had expired—Mistake due to inadvertence of legal advisers 
—Delay was not excused.) 

(’37) 24 AIR 1937 Nag 97 (98) ; I L R (1937) Nag 507 : 170 Ind Cas 118, Abdcali 
V. Vistrnnath Sittgh. (Legal representatives not brought on record within period 
uliowed by law—No explanation offered for this—No sufficient ground for holding 
that there has been no negligence or ignorance—Mistake of counsel—Delay was 
not excused.) 

(’01) 4 Oudh Cas 303 (313) (DB), Shafueshar Dat Mahadco Prasad. (Not pre- 
.senting appeal in legal manner—Mistake of pleader—Delay was not excused.) 

(’31) 18 AIR 1931 Rang 80 (80) : 131 Ind Cas 507, Mau'ng Po Chin v. Po Tha. 

(Appeal filed tweutysix days beyond time—Gross negligence on part of pleader_ 

In view of particular circumstances of case delay was not excused.) 

(’25) 91 Ind Cas 425 (426) (Oudh), Babiilal v. Bauiidicr Singh. (Wrong application 
•for copy of decree — Subsequent correct application — This mistake of pleader 
resulting in filing of appeal beyond time—Delay was not excused.) 

[_See (’40) 27 AIR 1940 Cal 5.30 (531) : 191 Inil Cas 701, Bari Pada Mukherjee 

Shaila Bala Devi. (Appeal filed with deficit court-fee_Order for making 

good deficiency within time fixed—Appeal rejected on default—Extension cannot 
be granted under S. 5 on ground that order fixing time for payment of deficit 
court-fee was not communicated either to appellant or to his pleader.)] 

2a. (’15) 2 AIR 1915 All 34 (35): 37 All 267: 28 I. C. 265 (DB), Budhu v. 
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Poongavana Gramani v. Maniha Goundan? Jackson, J., observed as 
follows: 

“Imay observe that this is not a question of discipline, where the Court 
has to be vigilant on behalf of public interests. A delay in presenting a second 
appeal does not affect the public. It is essentially a question between the parties. 
A Court acting under section 5 of the Indian Limitation Act takes from one party 
what it gives to another; for it renders subject to appeal a decree which would 
otherwise be final. 

As between party and party, one side is fully justified in holding the other 
side responsible for its agent’s acts. And, of course, to hold that so long as the 
principal commits no laches the acts of the agent are immaterial, would be to 
absolve vakils and vakils’ clerks from the obligation to obey rules. From any lache.s 
on their part they could take shelter behind the principal’s correctitude.” 

In the cases cited below^ it was however held that the negligence 
of the agent is not always the negligence of the party, that if the 
party was diligent though the agent was negligent, it cannot be said 
that the party was negligent, but that if the party simply relied upon 
the agent without anything more, the neglect of the one will be the 
neglect of the other. It was also held in the undermentioned cases® 
that an honest, though negligent, mistake of the pleader is a sufficient 
cause. It is submitted this view is opposed to principle and is not 
correct and has been dissented from in other cases.** 

12. Mistake of fact of party or his agent, — A hona fide 
mistake of fact on the part of the party will be a sufficient cause.' The 


3 . (’32) 1932 Mad W N 328 (320, 330). 

4. (’29) 16 AIR 1929 All 351 (351) : 119 I. C. 447, Lachmi Chand v. Vnlcarmal. 
(.Judgment on 24th Mavcb 1926—Cost for obtaining copy of decree paid to clerk on 
25th March 1926—Application for copy on 26tb March and copy obtained on 23rd 

April 1926 _Clerk got mixed up and forgot that he had received copy — Party 

enquiring all the time about copy and filing appeal as soon as copy was obtained 
_ Delay in filing was excused.) 

(’19) 6 AIR 1919 Mad 581(582) :50I. C. 518(DB), Kadir ^lohideen\. Abuhahhar. 
' (Negligence of vakil in not paying printing charges in time—But party otherwise 
diligent—Delay excused.) 

5. (’22) 9 AIR 1922 All 490 (491):44 All 636:681.C.812(FB),S/<i5Drt//a/v.Jrtj7rtna«;/. 

(’*25) 12 AIR 1925 Mad 462 (462) : 86 Ind Cus 114 (DB), Kandasamy Mudaliar v. 

Artinachnlla Chetty. (Delay due to careless arithmetical mistake of vakil.) 

(’26) 13 AIR 1926 Nag 503 (504) : 96 Ind Cas 857, Baban v. Emperor. (Honest 
though cureless mistake in calculation held sufficient cause.) 

6. (’33) 20 AIR 1933 Oudh 523 (525) : 146 Ind Cas 127:9 Luck 193 (FB), .VWioo 

(is) 22 AIR lOas'^Oudh 108 (lOO) : 153 Ind Cas 161 (DB). mayican v. ^^tri 
(’01) 4 Oudh Cas 303 (313), Shameshar Singh v. Mahadeo Prashad S%ngh. (The 
fact that party was diligent is irrelevant if the pleader or agent has acted without 

duo care and attention.) 

Nnte 12 


1 (’31) 18 AIR 1931 Cal 606 (507): 58 Cal 793 : 1331. C. 332 (DB), Corporation of 
Calcutta v. A. C. Pal. (Appeal after period of limitulion — Dale of order not 
known and could not be known—Time was extended.) 

(’26) 13 AIR 1926 Lah 609 (510) : 92 Ind Can 319 (DB), Bamor Singh v. Sccy. of 
State. (Api)ellant paying in«ufficient court-fee due to bona fide mistake.) 

(’16) 3 AIR 1916 Oudh 267 (263) : 82 I. C. 380, Ghannhyam Das v. Mt. Hardei. 
(One judgment and two decrees in two suits — Appellant confus^l by this and 
'lying for copy of one judgment and decree—Mistake found too late wlien copy 

was obtained—Delay ought to be excused.) jxn j /t> ^ j 

(’111 9 IndCaa607(607)(Lah),3/o7Miu Jkim V. IfM/mwimod Khuda.{l}ona f\dc mis¬ 
take 08 to date of completion and delivery of copy of decree held sufficient cause.) 


Section 5 
Notes 11-12 
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test of hnna i.s wliotlier it "v^-as one committed in spite of due 

care and attention.- A mistake arising from nc(jli(jence? or committed 
witliont any real excuse,^ or which could have been averted by proper 
eiKjniry'^ cannot be said to be hona fide and cannot be a sufficient 
cause. Itut a mistake, which might occur even in the most carefully 
conducted business, cannot bo .said to be a negligent mistake.® 

On the principles referred to in Note 11 the mistake of the agent 
of the party cannot stand on a higher footing than the mistake of the 
party himself.' Thus, the mistake of the agent cannot be a sufficient 
cairse unless it is committed hona fide, i. e., unless it is one that has 
occurred in spite of due care and attention.® A mistake of the agent, 
which might occur oven in spite of due care and attention, may bj 
a sufficient cause.® Thus, where the pleader’s name is omitted by 
oversight in the vakalatnama or in the memorandum of appeal, it 
has been lield to be a sufficient cause.^® As to further instances, see 

f 20) 7 AIR 1020 Lab 508 (509) : 67 Ind Cfis 306 (307), Kartar Singh v. Balia. 
(Le^al repre-sentalivcsnot brought on record within time throughboaa/irfc mistake 

in copy of judgment—Time was extended.) 

(13) 21 Ind Gas 441 (445) (All), Habecb v. Naush Ali. (Party not signing vakalat.) 

{ 38) 25 AIR 1938 Mad 218 (218, 219) : ILR (1938) Mad 275 : 174 I. C. 951 (DB), 
Seerctarg of State v. Kistnamacharynlu. (Ignorance of death of respondent—No 
negligence in setting aside abatement.) 

2. See Section 2 sub-section (7). 

3. See Note 11. 


4. ( 28) 15 AIR 1028 Cal 249 (240) (DB), Soneswar Das v. Kanakram. 

(’76) 1 .\][ 250 (252), ^aibulnissa Bibi v. Eulsum Bill. (Error in the calculation 
oi the time allowed, held no sutlicicnt cause for delay.) 

5. ( 09) 1 Ind Cas 901 (905) : 5 Nag L R 25, Vithia v. Saldiya. (Incorrect entry 
by clerk.) 

[See however (’26) 13 AIR 1926 Sind 215 (216) : 20 Sind L R 90 : 95 Ind Cas 
31G (D13), Ocrimal v. Shcivaram.'\ 

6. ( 13) 21 Ind Cas 444 (445) (All), Hdbeeb v. Naush -4fi. (Memorandum of appeal 
signetl by pleader whose vakalatnama was not signed by appellants.) 

[Sec also (’88) 1888 All W N 58 (59) (DB), Jamna v. Ibrahim. (Accidental 
clerical error.)] 


7. (’25) 12 AIR 1925 Oudh 189 (189) : 82 Ind Cas 484, Ganesh Dat v. Hirde 
Bchari. (Delay not excused on ground of mistake of clerk—Apparently the mis¬ 
take was a negligent one.) 

8. (’27) 101 Ind Cas 363 (363) (Rang), Ma Ngtce Yvn v. Ma Pu. 

(’25) 12 AIR 1925 Oudh 374 (374) : 85 Ind Cas 693, Mt. Dilan v. Bam Bharosey. 
(Delay caused by forgetfulness of pleader.) 

(’19) 6 AIR 1919 Cal 585 (585) : 46 Ind Cas 480 (DB), Guru Charan Chose v. 
Kashi Chandra Ohose. (Foolish mistake of agent in calculation of time.) 

(’28) 15 AIR 1928 Lah 488 (489) : 110 Ind Cas 374, ML Pana Bibi v. Mahla. 

(Mistake of counsel’s clerk is not sufficient ground for extension of time.) 

(’17) 4 AIR 1917 Lah 407 (407) : 37 Ind Cas 828 (DB), Jaidal Mai v. Amar Nath. 
(Mistake through want of good faith in that the party relied on an unauthorised 
publication known as “Legal Diary" and preferred an appeal beyond limitation.) 

9. ( 13) 21 Ind Cos 444 (445) (All), Habeeb v. Naush Ali. (Memoiandiim of appeal 
signed by pleader whose vakalatnama was not signed by appellants.) 

( 32) 19 AIR 1932 Mad 142 (144) : 135 I. C. 737, Batnji Das v. Knmarakalathi 
Mudali. (Challan being mislaid by a hona fide mistake of vakil’s clerk.) 

10, ( 32) 19 AIR 1932 Lah 134 (135) ; 134 Ind Cas 114, Mangal Singh v. Bobu 
oin^li. (Counsel presenting appeal — Power of attorney without counsel’s name 
butsign^ by counsel and api>ellant — Defect rectified after limitation — JTWrf 
appeal filed within time.) 

( 21) 8 AIR 1921 All 210 (211) : 43 All 392 : 61 Ind Cas 410, Shambhu v. Badri. 
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the undermentioned cases.'^ Section 5 

There is, however, this difference in effect between a hona fide Notes 12-13 
mistake of the party and such mistake of his agent, namely that if the 
party has acted without due care and attention in relying upon the 
agent, the mistake of the latter even though bona fide, will not be a 
sufficient cause.^^ 

13. Mistake of law of party or his agent, — A mere mistake 
or ignorance of law is not per se sufficient reason for asking the Court 
to exercise its discretion under s. 5.^ But a mistake of law which is 

(’30) 17 AIR 1930 All 112 (113): 121 Ind Cas 546 (DB), Muhammad Qamar Shah 
Khan v. Mohammad Salamat AH Khan. 

(’27) 14 AIR 1927 All 816 (817) : 102 lad Cas 255, LoJmath Misir v. Sheo Saran 
Misir. (Vakalatnatna signed by vakil but his name not entered in body.) 

( 21) 63 Ind Cas 726 (727) (Lah), Salwant Singh v. Sundei' Singh. (Omission to 
sign memo of appeal.) 

(’23) 10 AIR 1923 Lah402(403): 84 I.C.518(DB), Mathra Das v. Bam Lai. (Do.) 

(’27) 14 AIR 1927 Lah 618 (619) : 103 Ind Cas 537. Bam Lai y. Budho Mai. 

(Vakalatnama not properly signed.) 

(’37) 24 AIR 1937 Nag 65 (65) ; I L R (1937) Nag 404 : 160 Ind Cas 117, Bamdeo 
Tilakchand v. Lalu Natha. 

(’34) 21 AIR 1934 Pat 290 (292): 149 Ind Ca.s 596 (DB), Mt. Binda Kuer v. Lalita 
Prasad. (Vakalatnama in two sheets, purporting to be on behalf of four parties 
—One sheet signed by one and other byother three—Pleader staling that vakalat¬ 
nama was on behalf of all four—Vakalatnama was heltl proper at least for 
extension of period under this section.) 

11. (’20) 7 AIR 1920 All 290 (291) ; 59 Ind Cas 937 (DB), Shco Mohan v. Kali 
Prasad. (Mistake in calculation on assumption which was not unreasonable.) 

(’32) 19 AIR 1932 Mad 142 (143): 135 Ind Cas 737, Bamji Das v. Kumarakalathi 
Mxidali. (Challan mislaid by clerk, held, bona fide mistake and delay excused.) 

(’07) 12 Cal W N 25 (27) (DB), Beshandut Tewari v. Nandan Pershad Dube. 

{Bona fide mistake of pleader in calculation.) 

(’13) 21 Ind Cas 444 (445) (All), Ilabeeb v. Naush Ali. (Mistake which might occur 
in the most carefully conducted business.) 

(’30) 17 AIR 1930 Sind 252 (253) : 25 Sind L R 63 : 130 I. C. 554, Goverdhandas 
V. Mt. Bijhibai. 

(’28) 16 AIR 1028 Lah 043 (GiG) : 108 Ind Cas 619, Nizam Din v. Muhammad 
Iqbal. (Mistake of vakil’s clerk resulting in filing appeal lute by one day—Delay 

WfWi OXCUKCd •) 

(’33) 20 AIR 1933 Lah 1 (2) : 140 Ind Cas 495, Thakar Singh v. Jagat Singh. 

(Mistake in not filing decree appealed from.) 

(’34) 21 AIR 1934 Lah 1011 (1012) : 165 Ind Cas 893, Kanshi Bam v. Municipal 
Committee, Moga. (Vakalatnama not containing names of parties—Defect might 
bo condoned and time extended.) 

(’34) 21 AIR 1934 Lah 444 (445) : 150 I. C. 731, Dost Muhammad v. Sardar Ali. 

(Counsel A having no authority presenting appe^il instead of counsel B who was 
authorised to present the same— Bona fide mistake—Time was extended.) 

12 . (’33) 20 AIR 1933 Cal 462 (463) : 145 Ind Cjis 116 (DB), Khajeh IlabihuUah 
V. Abdul Karim. (Reliance placed on the wrong calculation of a stranger who is 
neither the pleader nor the pleader’s clerk.) 

Note 13 

1 . (’17) 4 AIR 1917 P C 166 (169) : 45 Cal 94 ; 44 Ind App 218 : 1917 Pun Ite 
No. 104 : 42 Ind Cos 43 (PC), Brij Indar Singh v. Kanshx Bam. 

(•32) 19 AIR 1932 Cal 171 (170, 177) : 144 Ind Caa 661 (DU), Secretary of State 
V. Hindustan Co-operative Insurance Society Ltd. (Party applying for review 
after dismissal of appeal is not protected by this section.) 

(*88) 12 Bom 320 (321) (DB), .Sifaram Parajx v. Nxmba. (Mistake of law as to 
deduction of time spent in another litigation in respect oT same subject-matter.) 

('ll) 9 Ind Cos 222 (223) (Lah) (DB), Mt. Masum Begam v. Madan Mohan Lall. 

(Copy of decree filed after time— Pardanasbio lady not knowing that decree was ■ 
required to be filed with appeal.) 
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comniittecl houa fide, i.e., in spite of duo care and attention, has been 
regarded as a sufUcient cause in tliis country.- In Brij Indar Singh 

r\i) 1 AIR lOM Lah 123 (124): 1015 Pun He No. 41-21 1. C. 951 (DB). Hadu 
I.aht. (In an appeal, application to brin*^ on record the heirs of defendantl 

respondent uiadc six juontlis after respondent’s death due to ignorance of law_ 

Dalav was not excused.) 

('25) 12 AIK 1025 Lah 602 (0021:87 Ind Cas 052, Ramji Lai v. Ldksftmi Chaml. 
(Application for leave to appeal as pauper filed beyond time due to ignorance of 
law — Delay was not excuse 1.) 

( 20) 10 AIU 102:1 Nag 74 (75) : 117 Ind Cas 282, Nandn v. Dhuwanoo. (Statutes 
of limitation must be strictly construed against claimants.) 

[.SVc also (’28) 15 AIU 1028 Mad 600 (004) : 110 Ind Cas 837 (DB), Suf/mrsiran 
Chanar v. Samntaiviri CUettinr. (The expression “sufficient cause” in the 
context must bo icgarded as meicly indicating that the Court must be satisfied 
that the delay was an excusable delay.) 

(’26) 13 AIR 1926 Oudh 206 (206, 207):91 Ind Cas 867 (DB). ML Hasib^nn-Nisa 
V. Bistinnf/i. (Agent misconstruing order of Court — Delay not condoned.)] 

2. (’13) 18 Ind Cas 37 (40. 41) : 1913 Pun Re No. 59 (DB), Fakir Chand v. 
Mnuxciital Commitk’c of llazro. 

(’37) 24 .\TR 1037 Rang 190 (200): 169 Ind Cas 398, Law v. Chinese Kwan 
(•32) 10 AIR 1032 Cal 589 (597) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Molmn Rai v. Mohemha Nath Danerjee. 

( 00) 1 Ind Cas 902 (902) (X\\), Oanga Sakai v. Mt. Rai Kunwar. {Bona fide 
mistake as to forum of appeal.) 

(•251 12 AIR 1925 Cal 684 (684) : 94 Ind Cas 929 (DB), Krishna Mohan Ghose v. 

Snrapati Banerjee. [Bona fide ignorance of law is sufficient cause.) 

(’12) 15 Ind C:\s 140 (141): 1912 Pun Re No. 115 (DB). Dhan Singhv.Kahn Singh. 

(Appellant misled by the Court framing two decrees instead of drawing up one.) 
(’23) 73 Ind Cas 788 (790, 791) (Pesh), .l/«Wi Mai v. Vaishno Ditta. (Deficiency in 
court-fees in partition suit—Mistake deliberate—Extension cannot be granted.) 
(’86) 13 Cal 266 (267) (DB), Ilurro Chundcr Rop v. Surna Moxjei. (Wrong 
impression about forum of appeal was held sufficient cause to grant extension.) 
(’24) 11 AIU 1924 Rang 148 (149):1 Rang 584: 77Iud Cas 385 (DB), Tin Tin Ngo 
V. Mating Bn Sning. 

(’36) 23 AIR 1936 Nng 246 (247) : 167 Ind Cas 260, Oangaprasad Rajaram v. 
Mt. Banaspati. (This rule is subject to qualifications that there must be no 
negligence, no inaction and no want of good faith.) 

(’18) 5 .MR 1918 Mad 703 (704) : 39 Ind Cos 975 (DB), Soundararaja Ii/engar v. 

Chariar. (Preliminary order not capable of being mistaken for final — 
Delay in such case, in filing appeal would not be excqsed.) 

(’99) 3 Oudh Cas 13 (17) (DB), Jagan Nath v. Roe Madho Parshad. (Ignorance of 
Jaw is not sufficient cause where applicant docs not inform his pleader that 
opposite party was dead nor takes any trouble to enquire and ascertain what steps 
should be taken consequent on the death of the opposite party.) 

(’91) 1891 Pun Re No. 66, Mt. Qhauhar v. Khan Muhamtnad. (Memorandum of 
appeal received and retained by wrong Court — Mistake by oversight—Presenta¬ 
tion to proper Court beyond time—There is sufficient cause for delay.) 

(’25) 12 AIR 1925 Lah 381 (383) : 6 Lah 233: 86 Ind Cas 1 (DB), Raghhir Saran 
V. Mt. Sohan Debi. (Delay in filing appeal — Appellant doubtful whether order 
appealed against was order or decree and therefore paying insufficient court-fee— 
Delay was excused.) 

(’36) 23 AIR 1936 Lah 168 (170) : 161 Ind Cas 251 (DB). Hira Lai v. Khizar 
Hat/at. (Decree of lower Court was not clearly worded and its exact meaning was 
also not beyond doubt—Appellant misled by this, filed appeal in wrong Court — 
Time was extended.) 

{See (’89) 1889 Pun Re No. 184 (FB), Sardar Prafab Singh v. Lala Karam Sixtgh. 
(Presentation of appeal within the period of limitation prescribed therefor to a 
wrong Court in ignorance of the provision of law may constitute a sufficient cause.) 
(’24) 11 AIR 1924 Lab 41 (42) : 4 Lah 122 : 74 lud Cas 451 (DB), Muhammad 
Hassan-ud-din v. Saif Ali. (Rule, that in addition to copies specified in O. 41, 
R. 1, C. P. Code., memorandum of api)eal should be accompanied by a copy of 
judgment of Court of first instance, newly published—Delay caused by ignorance 
of rule is sufficient excuse.) 

(’23) 10 AIR 1923 Lah 513 (514) : 77 lud Cas 416, Muhammad Aslam v. Jodh 
Singh. (Appeal filed in time — Court-fee paid beyond time but under order of 
Court— Held, mistake was bo«a fide and time coaid be extended.) 
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V. Kci7ishi where the delay was due to a wrong proceeding Section 5 

being taken on a bona fide mistake of law, their Lordships of the Note 13 
Privy Council observed as follows : 

“Now if the matter were entirely open, inasmuch as a mere mistake in law 
is not per se sufficient reason for asking the Court to exercise its discretion under 

S. 5 (instances of which are given in some of the cases cited by the learned Judge), 
there would be a good deal to be said in argument in favour of making the rule 
universal, and upholding in its entirety the ruling given in the case of BamjUvan 
Mai V. Chand Mai,* above cited. But the matter is not open. To interfere with 
a rule which, after all, is only a rule of procedure, which has been laid down as a 
general rule by Full Benches in all the Courts of India, and acted on for many 
years, would cause great inconvenience, and their Liordships do not propose so to 
interfere.” 

On the principles stated in Notes 11 and 12, a mistake of law 
committed by a party’s legal adviser will stand on the same footing as 
a mistake by the party himself. If the mistake of the lawyer is one 
that can be condoned under the section and the party has acted on his 
advice, the party is not prevented from relying upon it for claiming the 
indulgence under this section. In Sunderhai v. Collector of Belgaum,^ 
their Lordships of the Privy Council observed as follows : 

“The fact that the defendants had acted on mistaken advice as to the law 
in appealing to the High Court in 1910 did not preclude them from showing that 
it was owing to their reliance on that advice that they had not presented the 
appeal to the Court of the District Judge within the prescribed period of limitation. 

See Brij Indar Singh v. Ka7ishi JRam.^" 

See also the undermentioned cases.^ 

(’33) 20 AIR 1933 Lab 264 (265) : 144 Ind Cas 184, Bhagwan Das v. TiJmya 
Bam. (Honest belief of appellant i-cgarding adequacy of court-fee while present¬ 
ing memorandum of appeal—Delay in giving adequate court-fee was condoned.) 

(1900) 1900 Pun L R No. 206 (207) (DB), Pala v. Jshar. 

(’28) 15 AIR 1928 Mad 404 (406) : 108 Ind Cas 288, Ba^nchandran v. Sabapathg 
Mudaliar. (Per Venkatasubba Rao, J.; following Bramwell, L. J., in Collins v. 

Vestry of PaddingUnt, (1880) 5 Q B D 368.) 

(*90) 13 Mod 269 (270) (DB), Krishna v. Chathappan.'] 

Sec also cases cited in Note 9 which arc all case.s of mistakes of law. 

3 . (’17) 4 AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC). 

4. (’88) 10 All 587 (594, 596) : 1888 All W N 258 (DB). 

5. (’18) 5 Am 1918 P C 135 (137): 43 Bom 376:46 Ind App 15:52 I. C. 897 (PC). 

6. (’17) 4 AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Rc 
No. 104 : 42 Ind Cas 43 (PC). 

7 . (’37) 24 AIR 1937 P C 276 (278) : 31 Sind L R 672 : 169 Ind Cas 769 (PC), 

Bajendra Bahadur v. Bajeshwar Bali. (Mistaken advice given bya legal practi¬ 
tioner may, in the circumstances of a particular cn.se, give rise to sufficient cause 
within the section.) 

(’27) 14 AIR 1927 All 768 (759) : 101 Ind Cas 777, Bam Lai v. Mitslaq Alt. 

(’30) 17 AIR 19Q0Cal426{427):l2Gl.C.7SliDli),JnanadaProsadv.G.M.Falh7ier. 

(’07) 29 All 638 (640); 1907 All WN 219:4 A. L. J. 515, Anjora Knnuar v. Bobu. 

(’06) 28 All 414 (416):1906A11WN67:3 A.L.J.218(DB),XKrrt MalwBam Nath. 

(’03) 1903 All W N 82 (83) (DB), Wazir AH v. Zainab. 

(’16) 3 AIR 1916 Lah 202 (203) : 33 Ind Cas 808, Azam AH \. Ahhtar Hussaht. 

(’33) 20 AIR 1933 Lah 641 (541, 642) : 14 Lah 206 : 149 I. C. 968 (DB), Ohulam 
Muhammad v. Usimoh. (Mistaken but bona fide advice given by pleader—Acting 
on this, appellant filing appeal in wrong Court—Appeal returned and re-presented 
to proper Court—Time extended.) 


2.Liu:i.20. 
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It is not, however, every wrong advice by the legal adviser that 
will amount to a sullicient cause"^^ entitling the party to claim the 
indulgence under this section. Acting upon wrong advice will amount 
to a “sutheient cause” — 

(1) when the advice was itself given hona fide, i.e., after the 

exorcise of due care and attention/*^ and 

(2) the party himself has acted with due care and attention in 

seeking and relying upon such advice. 

Thus, where the wrong advice given by the legal adviser is honest 
and bona fide, but it is based on an untrue statement of facts made 
by tlie party to the pleader, the party cannot be said to act with due 
care and attention, and acting upon the advice so given cannot be 
sufficient cause.'^ Similarly, where the party consults legal practitioners 
of inferior standing and little experience and acts upon the advice 
given by thorn, he cannot he said to have acted with due care and 
attention.^ Sec also the undermentioned cases.®^ 

Tn considering when an advice by the legal practitioner may 
he relied upon as an excuse for extending the time, Brett, L. J., in 
Ilifjhton V. Treherne,^^ observed as follows : 

“ In cases where a suitor has suffered from the negligence, or ignorance or, 
gross want of legal skill of bis legal adviser, he has his remedy against that legal 
adviser, and meantime the suitor must suffer. 13ut, where there has been a bona 
fide mistake, not through misconduct nor through negligence nor through want 
of reasonable skill, but such as a skilled person might make, I very much dislike 
the idea that the rights of the client should be thereby forfeited.” 

Tliis view has been generally followed by the High Courts in 
India.Tims, if the mistake proceeds from the culpable negligence of 


7a. (’37) 24 AIR 1937 P C 276 (278) : 31 Sind L R 672 : 169 Ind Cas 769 (PC), 
jRnjendra Bahadur v. Bajcshivar Bali. (There is no general doctrine which saves 
parties from the results of wrong advice.) 

(‘32) 19 AIR 1932 Cal 589 (597) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Bai V. Mohendra Nath Banerjee. 

(’02) 5 Oudh Cas 384 (389, 390), Gajadhar Parshad v. Mt. Lachmin. (Merely 
acting on wrong advice is not sufficient cause.) 

(’26) 13 AIR 1926 Nag 162 (163) : 92 I. C. 33, Sadashiv v. Bapu. 

7b. (’27) 14 AIR 1927 Rang 20 (21) : 4 Rang 265 : 98 Ind Cas 417 (FB), J. N. 
Surly V. T. S. Chettyar Firm, 

8. (’19) 6 AIR 1919 Pat 38 (42) : 49 Ind Cas 1000 (DB), Ml. Bibi Fakirunnissa 
V. RambhaJan Singh. 

9. (’13) 20 Ind Cas 3 (6, 7) (Lab) (DB), Ml. Husaina v. Ml. Sahib Nur, 

9a. (’40) 27 AIR 1940 Cal 150 (152) : 187 Ind Cas 416 (DB), Amulya Krishna v. 
R. P. Co-operative Bank. (Cross-objection not filed by party within time—Wrong 
impression of his legal adviser regarding cross-objection would not entitle him to 
extension of time.) 

(’26) 13 AIR 1926 LaU 693 (693) : 98 Ind Cas 514 (DB), Tchhar Singh v. Natha. 
(Appeal filed one day late through oversight of counsel's clerk—Time extended.) 

(’33) 20 AIR 1933 Cal 796 (797) : 146 Ind Cas 359 (DB), Bcriodini Choudhurani 
V. Jagabandhu Boy. (Wrong advice as to time for appeal — Appeal filed within 
such time, though after the correct period of limitation, but without any stamp* 
at all—Delay not excused.) 

10. (1878) 48 L J Ex 167 (168) : 39 L T 411 : 27 W R (Eng.) 245. 

10a. (’38) 67 Cal L Jour 107 (109) (DB), Phani Bhusan Pal v. Sni. Nalinibala. 

(’38) 25 AIR 1938 Pat 413 (418) ; 17 Pat 507 : 177 Ind Cas 564 (DB), Nrisingha 
Charan Nandy v. Trigunand Jha. (Party acting on advice of lawyer who was 
known to be a cai’eful advocate—Lawyer's advice not unreasonable and lawyer* 
not careless or negligent—Delay should be excused.) 
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the legal adviser, it is not a sufficient cause.^‘ If it is not hona f ide, i.e., not 
one committed in spite of due care and attention^^ or is one which could 

(*33) 20 AIR 1933 Oudh 523 (524) : 9 Luck 193 : 146 lud Cas 127 (FB). Mithoo 
Lai V. Jamna Prasad. 

[See also (’32) 19 AIR 1932 Cal 589 (589) : 59 Cal 781 : 140 Ind Cas 662 (DB) 
Surendra Mohan\. Mohendra Nath. (Citing (1878) 48LJEs 167 and observing 
that this furnishes the true rule of guidance.)] 

11. (’38) 67 Cal L Jour 107 (110) (DB), Phani Bhusan Pal v. Sm. Nalinibala 
(’38) 25 AIR 1938 Nag 156 (159) : I L R (1938) Nag 409 : 173 Ind Cas 369 (DB) 
Krishna Rao v. Trimbak. 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB), il/i/7ioo 
Lai V. Jamna Prasad. 

^ AIR 1929 Bom 393 (395) : 122 Ind Cas 64 (DB), Bijuboo v. Bajaballi. 

(AIR 1924 Rang 148 and 34 Cal 216, followed.) 

(’34) 21 AIR 1934 Nag 52 (54) : 144 Ind Cas 41, Nareshwar v. Chahildas (Mis 
take of pleader in failing to notice Full Bench decision of High Court in province 
where the pleader practised—Extension under this section cannot be cranted \ 
(’30) IV AIR 1930 Rang 209 (210) : 127 Ind Cas 379, Batin v. Osi Ullah. (Advo¬ 
cate himself not looking into question of time for appeal but accepting statement 

of his clerk that eight days were allowed for obtaining copies_Advocate himself 

not examining papers to see if statement is correct.) 

(’33) 20 AIR 1933 Nag 219 (220) ; 145 Ind Cas 760 : 29 Nag L R 295, Ramarao v. 
Sani^shrao. (Pleader whose power to appear had expired with trial Court, pre¬ 
senting appeal in ignorance but not taking steps to find out whether appeal was 

properly presented though mistake in form brought to his notice_Delaying in 

the hope that irregularity might escape detection— Held, there was no proper- 
cause for delay in filing appeal.) 

(’26) 13 AIR 1926 Lah 343 (344) : 92 Ind Cas 991, Puran Chand v. Emperor. 
(Negligence of party and counsel in not paying deficit court-fee ordered to be paid 
—Time cannot be extended.) 

[But see (’28) 15 AIR 1928 Cal 468 (471, 472) : 55 Cal 798 ; 111 Ind Cas 708 
(DB), Amhxka Ranjan v. Manikganj Loan Office. (It was held that where 
party acted bona fide on advice negligently given, there may be a sufficient 
cause—It is submitted that this view is not correct.) 

(’20) 7 AIR 1920 Lah 241 (242) : 1 Lah 508 : 59 Ind Cas 556, Surta Singh v. 
Emperor. (Through want of due diligence of counsel, criminal appeal, instead 
of being filed in Sessions Court, was filed in High Court—Appeal re-presented 
in Sessions Court after limitation— Held, accused should not be deprived of his 
appeal being heard on merits merely because his counsel had been somewhat 
careless—Delay excused—Submitted wrong.)] 

12. (’40) 27 AIR 1940 Rang 14 (16) : 1939 Rang L R 639 :186 Ind Cas 715, Firm 
R. M. A. L. v. Ko Shan. (Litigant asking his advocate to file appeal and leaving 
it entirely to him to take nece.ssary steps—Advocate filing appeal in wrong Court 
_Litigant cannot claim to have acted in good faith unless lawyer so acted ) 

(’39) 26 AIR 1939 Oudh 245 (247) : 14 Luck 701 : 183 Ind Cas 436 (DB), Nazir 
Hasan Khan v. Ganga Din. 

(’23) 10 AIR 1923 Lah 612 (614) : 72 Ind Cas 732, Vmrao Baksh v. Malik 
Aluhaynxnad Khan. 


(’32) 19 AIR 1932 Cal 589 (600) : 59 Cal 781 : 140 Ind Cas 6G2 (DB), Surendra 
Mohan v. Mohendra Nath. 

(’18) 6 AIR 1918 Bat 330 (338) : 40 I. C. 509 (DB), Jodhan v. Nankhu. (Appeal 
filed with stamp which no vakil exercising due care and intelligence could have 
imagined was sufficient—Delay caused in supplying full fee when alone the appeal 
becomes valid, not excused.) 

(’24) 11 AIR 1924 Rang 148 (149) ; 1 Rang 584 : 77 Ind Cas 385 (DB), Tin Tin 
Nj/o v. Maung Ba Saing. (Per Pratt, J.) 

(’33) 20 AIR 1933 Oudh 623 (625) : 9 Luck 193 : 146 Ind Cas 127 (FB), Mithoo 
Lai V. Jamna Prasad. 

(’07) 34 Cal 216 (219, 220): 5 Cal L Jour 380 (DB), Sarat Chander v. Sarastvati. 

(’26) 93 Ind Cas 876 (877) (Lah), Labhn Ram v. Mohammad Din. (Mistake of 
counsel not due to ignorance but to want of due care and attention.) 

(’18) 6 AIR 1918 Lah 67 (67. 68) : 43 Ind Cas 817 : 1917 Pun Re No. 95 (DB), 
Resal Singh v. Shadi. (Revision application filed in place of appeal—On applica¬ 
tion of party, revision converted into appeal at a time when period for appeal bad 
expired—Mistake not shown to be botia fide —Extension of time was not granted.) 
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have been avoidetl by tine care and attention,’^ it is not a sufticienfccause. 
If it is dm) to want of reasonable skill on the part of the legal adviser, 
it will stand on the same footing as negligence. A normal standard of 
(dliciency is oxiiocted of a legal adviser,and where an advice isgiven which 
no legal adviser of reasonable skill would be expected to give, it must be 
considered that the adviser acted negligently; in such a case there is no 
sullieient cause.’* An obvious mistake cannot bo said to be bona fide}^ 

(’• 2 .S) IS air 19-2B Dah 216 (218) : 9 Lab 76 : 104 Ind Cas 281 (DB), Secretary 
of S/n/e I irafli Itaiu. (Alteration of law proved to be known to Secretaiy of 
Stats* tliroiii'li hi^ law on'icer.-?—Extension urged on ground that effectofalteration 


( 


was not fully appreciated —lletd extension could not be granted ) 
':V.i) 20 AIR 198.8 I,ah r,eH (r,69): 144 Ind Cas 627 (DB). Cttam C 


Chand v. Vishetn 


Has. (rrefevring appeal to wroii" Court after consulting coimscl.) 

( 36) 23 AIR 19.86 Lab 93d (936) : 167 I. C. 756, Ohulaui ^luhaininad v. liarhat 
Ali. (Deficient court-fee—Application for extension of time to make up deficiency 
not made till after about seven months after its discovery—Appeal barred during 
that lime—Extension was not Lrranted.) 

( l.sj 5 AIK 1918 T.iah 3-">-) (856) : 45 Ind Cas 542, Aluned Hussain v. Mt. Sha)n- 
suhiisa. (Mistake is not bo)ia fide when appeal is presented to Court having no 
jurisdiction.) 

(’12) 15 Ind Cas 170 (171) (Lali) (DB). Mt. Harnam Kaur v. Sohan Singh. (Pro¬ 
bate-Appointment of receiver—Appeal to Divisional Court—Subsequent appeal 
to High Court preferred out of time—Mistake due to carelessness—Time was not 
extended.) 

(’38) 25 AIR 19.88 Lab 81 (82) : I L R (1938) Lab 379 : 178 Ind Cas 510, Avirit 
Lnl V. Phonl Chand. 

[See also (’08) 30 Cal 809 (314, 315, 316) : .80 Ind App 20 : 8 Sar 431 (PC), Bam 
Narnin Joshi v. Par)nesn-nri Narain MaJita. 

( li) 11 Ind Cas 812 (813) (Rang), Salvador v. Meyer d) Co. (Mistake of law 
owing to lack of ordinary diligence.) 

(’29) 16 AIR 1929 Mad 91 (92) : 112 Ind Cas 307 (DB), Lahshmihanthamma v. 
Banganaynhulu. (Insolvency matters discussed in proceeding before District 
DIunsif acting in exercise of original jurisdiction—Vakil’s affidavit not saying 
that he advised that an appeal lay only under S. 75, Provincial Insolvency Act, 
and not under S. 47, C. P. C. — Appeal filed in sub-Court beyond time as an 
atterthought—Delay not excused.)] 

13. (’09) 1 Ind Cas 904 (905, 906) : 5 Nag L R 25, Vithxa v. Sahhya. (Test is 
whether the wrong action was taken under an honest though mistaken belief 
formed with due care and attention.) 

(’ll) 12 Ind Cas 677 (678, 679)(Cal)(DB),5?m£/rtr .ffocr v. Baghunath Sahai. (Do.) 
(’24) 11 AIR 1924 Nng 279 (280) : 78 Ind Cas 154 (DB), PadamraJ Fhnlchand v. 
il/ifs/a Bushayi Kesha Ltd. (Ignorance of lawyer as to shortened period of limi¬ 
tation which could have been avoided with due care and attention is not a 
sufficient cause.) 

(’28) 110 Ind Cas 533 (5.84, 535) (Lab) (DB), Muhammad Amin v. Chanan Mai. 
^86) 13 Cal 62 (65, 66) (DB), Bhopal Chandra Lahiri v Solomon. (Vakil not hav* 
ing read the document is no sufficient cause.) 

14. (’38) 67 Cal L. J. 107(110)(DB),P/iani Bhusan Pal v. Sm. Kalinihala Dasi. 
(’23) 10 AIR 1923 Pat 140 (141, 142) : 63 Ind Cas 278 (DB), S. C. Dey v. Mt. 

BajwantxKner. (Where a mistake is such that it could not have been committed 
by a practitioner with ordinarv exi)erience, delay will not be excused.) 

(’32) 19 AIR 1932 Cal 171 (176, 177) : 144 Ind Cas 561 (DB). Secy, of State v. 
Hindustan Co-operative Insurance Society, Ltd. (Advice which no resi)onsible 
lawyer could have been expected to give — Wrong proceeding on such advice — 
Delay was not excused.) 

15. (’24) 11 AIR 1924 Rang 148 (149, 153) : 1 Rang 584 : 77 Ind Cas 385 (DB), 
Tin Tin Nyo v. Maung Ba Saing. (No care at all was taken to consider forum 
of appeal.) 

(’06) 3 Cal L Jour .^3n (s N), Diem Sana v. Gunendra Nath. (Valuation obviously 
over Rs. 5000 — Appeal preferred to District Court — Case of negligence — No 
indulgence.) 

(’07) 34 Cal 216 (220, 221) : 5 Cal L Jour 380 (DB), Sarat Chandra Bose v. 
Saraswati Debi. 
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But where the advice is given after due care and attention,or 
proceeds on a mistake which even a practitioner possessing reasonable 
skill is likely to commit, then the mistaken advice would be a sufficient 
cause.^® In Nagindas v. it was held that the delay caused by 

(’29) 16 AIR 1929 Mad 91 (92) : 112 Ind Cas 307 (DB), Ijalcshmikanthamma v. 
Rengaiiayakiilu. (Where the mistake is both stupid and unaccountable, the sus¬ 
picion of ulterior motive can hardly be said to have been displaced.) 

15a. (’40) 27 AIR 1940 Rang 14 (15) : 1939 Rang L R 639 : 186 I. C. 715, Finn 
R. A. L. V. Ko Shan. 

(’38) 25 AIR 1938 Pat 413 (415) : 17 Pat 507 : 177 Ind Cas 564 (DB), Nrisingha 
Charan Nandy v.Trigunand. (Pleader filing appeal rightly in his view_Antici¬ 

pation regarding Judge's view on valuation of suit difficult — Lawyer should be 
deemed to have used due care.) 

(*13) 20 Ind Cas 3 (6, 7) (Lah) (DB), Fakhur Ali v. Mt. Sahib Nur. (Senior 

pleader giving advice after due deliberation — Due diligence also shown_Delay 

was excused.) 

(’26) 133 Ind Cas 877 (878) (Lah) (DB), Parja v. Dinnanun. (Mistake in failing 
to get fresh power of attorney from legal representatives.) 

(’13) 19 Ind Cas 931 (933) (Cal) (DB), Rakhal Chandra Ghose v. Ashutosh Ghosc. 

(Mistake in calculating period of limitation.) 

(’30) 17 AIR 1930 Oudh 49 (50) : 124 Ind Cas 362 (DB), Chhotey Lai v. Mt. Devi 
Brij Rani. (Mistaken advice by counsel.) 

(’06) 10 Oudh Cas 291 (294) (DB), Nawab Mirza Muhammad Bakar Ali Khan 
V. Muhammed Bakar. (Do.) 

(’16) 3 AIR 1916 Lah 268 (269) : 32 Ind Cas 640, Azifn UUah v. Gokal Chand. 

(Mistaken advice by counsel due to change in law.) 

(’17) 4 AiR 1917 Low Bur 74 (76) : 8 Low Bur Rul 560 : 37 Ind Cas 815 (DB), 
Ma Mai Oali v. Mating Tun Win. 

16. (’38) 25 AIR 1938 Pat 413 (415): 17 Pat 507: 177 Ind Cas 564 (DB), 

Charan Nandy v. Trigunand. 

(’ll) 12 Ind Cas 677 (679) (Cal) (DB), Sunder Kuer v. Raghunath Sahai. 

(’23) 10 AIR 1923 Pat 140 (141, 142) : 63 Ind Cas 278 (DB), S. C. Dey v. Mt. 
Rajwantx Kuer. 

(’26) 13 AIR 1926 Cal 688 (689) : 95 I. C. 245 (DB), Dabendra Nath v. Nagendra 
Nath. (Conflicting authorities—No want of due diligence in giving wrong advice— 
Delay excused.) 

(’12) 16 Ind Cas 425 (426, 427) (Cal) (DB), Bonomali Gaontia v. Padma Lochan 
Qaontia. (Mistake not obvious or inexcusable—No negligence.) 

(’12) 13 Ind Ca.s 116 (117) (All) (DB), Abdul Ghanx v. Abdul Majid. (Mistake not 
unnatural under the circumstances—Delay excused.) 

(’12) 16 Ind Cas 940 (942) (Cal) (DB), Ranjxt Mxssxr v. Ramiidar Singh. (Mistake 
as to forum due to conflict of judicial decisions.) 

(’09) 1 Ind Cas 687 (688): 12 Oudh Cas 31, Kxshen Dayal v. Raja Singh. (Mistake 
in spite of due care and attention on doubtful point— Held, sufficient cause.) 

(’22) 9 AIR 1922 All 490 (491) : 44 All 636 : 68 Ind Cas 812 (FB), Shtb Dayal v. 
Jagannath. (Mistake of pleader in mtif/astl about High Court practice.) 

(’13) 17 Ind Cas 155 (156, 157) (Cal) (DB), Prosonno KumarDebxv. RamChandra 
Singha. (Decree obtained before filing appeal—Decree not filed with appeal owing 
to accidental mistake.) 

(’98) 2 Oudh Cas 133 (135), Lai Bahadur v. Mir Bakar Husain. (Point of law of 
some difficulty—Picker’s mistaken action supported by some authorities—Exten¬ 
sion of period under this section wa.s allowed.) 

(’07) 1907 Upp Bur Rul 3rd Quarter Lim 1 (2), Nga Po An v. Nga Nyun Bu. 
{Bona /ide mistake of law is sufficient cause where there is no want of diligence or 
bona /idea and there was some reason for entertaining the mistaken view of law.) 
(’33) 20 AIR 1933 Rang 96 (98) : 142 I. C. 185 (DB), Ma Sein v. 6’. T. R. M. Firm. 
ISee (’13) 19 Ind Cas 438 (439): 1913 Pun Re No. 85, Harjas Mal v. Mt. Kahni. 
(Decree obtained before filing appeal — Decree not filed with appeal owing to 
occidental mistake.) 

(’96) 11 Cal 767 (776), Oopal Chandra Lahri v. Solomon. (Botia fide mistake — 
Party diligent after mistake was discovered—Delay excused.)] 

17. (’24) 11 AIR 1924 Bom 399 (406, 407) : 48 Bom 442 : 80 Ind Cos 862 (DB). 
[See however (’25) 12 AIK 1925 Nog 193 (193) : 75 Ind Cas 878. Gopal Ganesh 
V. Wal^idas Santukiram. (Ignorance of change, of which auffxcxent notice has 
been given, is not sufficient cause.)] 
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the wrong advice of the legal adviser not knowing a recent change in 
the law curtailing the period of limitation was a “sufficient cause” for 
the delay. It was observed that the English authorities were to the 
same eiVect. Where the wrong advice amounts ’to a sufficient cause, it 
must further he shown that the appellant or applicant has otherwise 
been reasonably diligent in prosecuting his proceeding, before the 
discretion can be exercised in his favour.’® See also Note 7. 

Where extension is claimed on the ground of mistake of the legal 
adviser, there ought to be proper evidence establishing the fact that 
there was a mistake and that it was bona fide. The legal adviser 
should file an affidavit to that effect.’^ 


14. Amendment of decree. — The amendment of a decree 
under S. 152 of the Code of Civil Procedure does not give a fresh starting 
point of time for appeal.’ But such an amendment may be a “sufficient 
cause” under this section for not filing the appeal within time,’^ though 
every amendment does not necessarily entitle a party to claim an 
extension of time iinder this section.”' Whether there is a sufficient 
cause for such extension will depend upon the circumstances of the 
case.“ If the grounds on which the appeal is based are intimately 

18. (’24) 11 AIR 1924 All 867 (868): 78 ^PrahhuDayalw.MurliDhar. 

(’27) 14 AIR 1927 Cal 829 (829, 8H0) : 105 Ind Cas 217 (DB), Promotha Nath v. 

Bhahataran Ganguly. (Wrong advice beld sufficient cause — Diligence shown — 
Delay was excused.) 

ISce (’32) 19 AIR 1932 Cal 534 (535) : 59 Cal 1052 : 138 Ind Cas 754 (DB), 
Nandalal Ganguli v. Dasarathi Mukerji. (Party acting on wrong advice — 
Delay was excused on the ground that he had been shown to be diligent.) 

(’25) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924 (DB), Ilahi Newaz Khan v. 
Bisvswar Baisya."] 

19. (’18) 5 AIR 1918 Cal 53 (55) : 45 I. C. 725 (DB), Iswar Chandra v. Arjan. 
(■18) 5 AIR 1918 Lab 67 (67) : 1917 Pun He No. 95 : 43 Ind Cas 317 (DB), Besal 

Singh V. Shadi. 

Note 14 

1. (’06) 3 Cal L Jour 188 (191) (DB), Brojolal Bai v. TaraPrasanna. 

(’36) 165 Ind Cas 53 (55) (Cal), Kedar Nath Moyra v. Gollam Hos^in Mollah. 
(’29) 16 AIR 1929 Cal 676 (677) : 57 Cal 549 : 122 Ind Cas 634 (DB), Nagendra 
Nath V. Amhica Charan. 

[But see (*31) 18 AIR 1931 Cal 578 (579) : 133 Ind Cas 671 (DB), Soudamini 
Dasi V. Nabalak Mia Bhuia. (Submitted not correct.)] 

See also Authors’ Commentary on the Civil Procedure Code, 3rd Edn., Section 152 
Note 14. 

la. (’31) 18 AIR 1931 Cal 578 (579) : 133 Ind Cas 571 (DB), Soudamhii Dasi v. 
Nabalak Mia Bhuia. (Mortgagor allowed to redeem on payment of certain sum 
—Sum subsequently reduced—Appeal questioning right of redemption preferred 
within limitation of amended decree but after limitation from original decree— 
Extension was allowed.) 

(’29) 16 AIR 1929 Cal 676 (678) : 57 Cal 549 : 122 Ind Cas 634 (DB), Nagendra 
Nath V. Ambica Charan. 

(’35) 22 AIR 1935 Oudh 461 (462) : 11 Luck 413 : 157 Ind Cas 810 (DB), Md. 
Yasin Khan v. Mt. JIansa. 

[See also (’01) 24Mad646(649) (DB), Visvanathan Cheltgx. Pamanathan Chetiy, 
(’19) 6 AIR 1916 Lah 250 (251) ; 51 Ind Cas 712 : 1919 Pun Be No.64(DB),.ffor 
Kishan v. Lahore Bank, Ltd. (One party applied for amendment of decree within 

time allowed for appeal—Another party thereafter preferring appeal_Time for 

appeal can be extended.)] 

lb. (’06) 3 Cal L Jour 188 (192) (DB), Brojalal Bai v. Tara Prasanna. 

2. (’06) 3 Cal L Jourl88(192)(DB),Broja?afi?aiv. Tara Prasanna. (Grounds of 
appeal directed against decree only in so far as it has been amended — Extension 
was allowed.) 
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•connected with the amendment of the decree, or if the grounds are Section 5 

directed against the decree only in so far as it has been amended, the Notes 14-15 

Court should exercise in the appellant’s favour the discretion vested in 

it under S. 5.® There is a difference of opinion as to whether, when the 

grounds of appeal have no reference to the amendment, the discretion 

under S. 5 can be exercised in favour of the appellant. On the one 

hand it has been held in the undermentioned cases'* that the discretion 

cannot be exercised ; while it has been held in the cases noted below® 

that even in such cases circumstances may appear which may amount 

to sufficient cause. Where the appellant is under a hona fide mistake 

that time runs from the date of the amendment and he is not shown 

to be negligent or guilty of any laches, time may be extended. 

Where after an appeal is preferred the name of a defendant which 
had been omitted in the decree is added by way of amendment, and 
the appellant gets such name substituted in the appeal but after the 
expiry of the period of limitation, it would be a sufficient cause within 
the meaning of section 5.® 

See also Article 15G Note 8. 

15, Illness of party.—A mere plea of sickness is not a sufficient 
cause for excusing the delay in filing an appeal or application,^ unless 
the effect of the illness was such as, in the circumstances, will afford 

('21) 8 AIR 1921 All 60 (61) : 43 All 380 : 61 Ind Cas 69 (DB),Gajfidhnr Suigh v. 

Basant Lai. (Amendment unconnected with grounds of appeal—Time was not 
extended.) 

<’32) 19 AIR 1932 Cal 534 (535) : 59 Cal 1052 ; 138 Ind Cas 754 (DB), Nandalal 
V. Dasaraihi. 

3. (’06) 3 Cal L .Tour 188 (192) (DB), Brojalal Jlai Choxidhnnj v. TaraPrasanna 
Bhattacharjee. (22 Mud 364 and 32 Cal 908 followed.) 

(’32) 19 A I U 1932 Cal 534 (535) : 59 Cal 1052: 138 Ind Cas 754 (DB), Nandalal 
V. Dasaraihi. 

(’36) 165 Ind Cas 53 (55) (Cal), Kcdar Nath Moj/ra v. Oollavi Uossain Mollah. 

(’19) 6 A 1 It 1919 Oudh 91 (91) : 58 Ind Cas 995, Hevdett v. Behari Lai. 

P30) 17 A I R 1930 Pat 142 (143) : 117 Ind Cas 187 (DB), Mt. Clopi Bibiv.Chanti 
Prasad. 

4. (’20) 7 A I K 1920 Pat 622 (624. 625) : 57 Ind Cas 236 (FB), Gohib v. Janki 
Kuer. (3 Cal L .Jour 188 followed.) 

(’21) 8 A I K 1921 All 60 (01) : 43 All 380 : 61 Iiid Cas 69 (DB), Gajadhar Singh 
V. Basant Lai. (Do.) 

(’30) 17 A I U 1930Oudh 403 (405): 129 I. C. 171, Deep Singh v. Ttnghunath Singh. 

5. (’32) 19 A I R 19.32 Cal 534 (535): .59 Cal 10.52 : 138 I. C. 754 (DB), Nandalal 
V. Dasarathi. (3 Cul D .Tour 188 and AIR 1921 All 60 dissented from.) 

(•16) 3 A I R 1916 Cul 348 (349) : 34 Ind Cas 5.50 (DB), Satikanta Jianerjee v. 
i?am Chandra Chatterjec. 

(’36) 165 Ind Cos 53 (55) (Cul), Kedar Nath Motjra v. Gollain Uossain Mollah. 

6. (’36) 23 A I U 1936 All 666 (667, 668) : 164 Ind Cas 1066 (DB), Mt. Kulsoom- 
un-nissa v. Nur Mohammad. 

Note 15 

1. (1864) 1 Suth W R (Misc App) 23 (23) (DB), Mmcom Ali v. Panchoo Bibee. 

(’22) 9 AIR 1922 Pat 47 (49): 64 I. C. 55 (DB), Md. Abdul Kasim v. Chaturbhuj. 

(Illness of agent of party.) 

(’25) 12 AIR 1925 Cal 175 (178) : 79 Ind Casv924 (DB), Elahinetvas v. Bisestvar. 

(Illness in party’s family.) 

(’86) 23 AIR 1936 Rang 183 (184) : 14 Rang 155 : 162 Ind Cas 664 (DB), S. M, 

Ally V. Mating San Nyein. 

[But see (’04) 1904 Pun Re No. 21 : 1904 Pun L R No. 145, Maharaj Narain * 

V. Mt. Banoji.] 
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question whether the effect of 
Notes 15-16 the sickness is such that it afforded sufticicnt cause for failure to 

present tJie appeal or application within the prescribed period is one 
of fact to be decided in the circumstances of the particular case.^ 
JOvcn whore the sickness may bo said to be sufficient cause, it is 
further necessary for the party to show that he was reasonably 
diliiicnt in prosecuting his aiipoal till the day when he fell ill. If he 
negligently waited till the last moment and then found himself ill, 
the delay will not be excused.'* In Ma Thein Khin v. ^la U 
the High Court of Rangoon held that antecedent diligence need not bo 
sliown and that the illness, without more, will afford a sufficient 
ground for excusing the delay. In the undermentioned cases,° time 
was extended on the ground of illness, but the question of previous 
diligence by the party was not adverted to. On the principles discussed 
in Notes 7 and 8 it is submitted that the view of the Rangoon High 
Court is not correct. 

Tlie illness of a party after the expiry of the period of limitation 
will, in any case, not be a sufficient cause for extending the time 
under this section/ 

16. Minority, if sufficient cause. — In respect of suits and 
applications for execution of decrees, S. C recognises minority as a 
ground for extension of time. There is no such absolute right to the 
extension of time on the ground of minority so far as appeals and 
other applications are concerned.^ In Banco Brijobuttee v. Pertaub 
Sinyh,^^ where an appeal on behalf of certain minors had been 
dismissed by the Privy Council for non-prosecution and the appellant 
applied for restoration of the appeal, Lord Justice Knight-Bruce 
observed as follows : 

2. (’36) 23 AIR 1936 Rang 183 (184) : 14 Rang 155 : 162 IndCas664(DB), S. M. 
Alb/ V. Maung San Nyein. 

(’83) 1883 Piin Rc No. 25, Laxma 7 i v. Atyna. (Appeal presentea out of time — In 
this case illness of party was held sufficiently good cause.) 

3. (’36) 23 AIR 1936 Rang 183 (184) : 14 Rang 155 : 162 I. C. 664 (DB), S. M. Ally 
V. MatnigSan Nycin. (Dissenting from 2 Upp Bur Rul 451, where it was held that 
proof of entire disability, such as paralysis, is necessary to be proved.) 

[See also (’15) 2 AIR 1915 Lah 176 (176) : 27 Ind Cas 703, Kalu v. Sowaria. 
(Application to re-admit petition for review — Under the circumstances, held 
that illness of petitioner was no ground for extending time.)] 

4. (’30) 17 AIR 1930 Nag 121 (121, 122) : 119 Ind Cas 679, Hahbniya v. J. C. 
Ganivion. (Steps not taken to file application before applicant was attacked with 
serious illness—Time not extended.) 

(’19) 6 AIR 1919 Pat 503 (505) : 52 I. C. 225 (DB), Jahar Malv.G. M. Pritchard. 
(’20) 7 AIR 1920 Pat 594 (594, 595) : 55 Ind Cas 17 (DB), Jaleswar Dayal Singh 
V. Ram Hari Sahu. (Illness of party’s servant.) 

5. (’28) 15 AIR 1928 Rang 165 (165): 6 Bang 571 : 119 Ind Cas 215. 

6. (’34) 21 AIR 1934 All 367 (368): 56 All 591: (DB), GowriS/irtnAar 

(’23) 10 AIR 1923 All 536 (537): 761. C. 375 (DB), Deo Indar Singhw Khushi Ram, 

7. ' (’34) 21 AIR 1934 Lah 464 (465) : 148 I. C. 818, Chaianw DinDaijal. 

Note 16 

V/'l. (*18) 5 AIR 1918 Oudh 163.(165, 166) ; 46 Ind Cos 68 (70) (DB), Nare^idra 
Bahadur Singh v. Oud)i Commercial Bank of Fyzabad. 

See also Section 6 Note 13. 

-*la. (1860) 8 Moo Ind App 160 (161, 162) : 3 Suth W R PC36: 13MooPC465:l 
Suther 408 : 1 Sar 740 (PC). 
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“ The delay, in various vrays, has been so considerable that ... it is probable, 
to say the least, that if Baboonan's personal interests had been alone concerned in 
this matter, the application now made would have been wholly unsuccessful. 
Their Lordships, however, cannot but give some degx'ee of consideration to the 
circumstance that there are infants concerned whose interests were confided to 
him. Now, their Lordships do not mean to go to the length of saying, that where 
infants ai'e concerned any degree of delay may be considered justifiable, or 
excusable, or such os may be passed over ; as there may be circumstances so 
strong os even to prevent infancy from being an apology or an excuse. Their 
Tjordships, however, after much consideration, do not view the present case in 
that light, and considering the apology, or excuse of infancy, and considering the 
manner in which the interests of minors are involved ; and the state in which 
the part of India from whence the case comes was, in and after the year 1857, 
they are of opinion, that on certain terms this application may be acceded to.” 

The principle of this decision would seem to apply to the excuse 
" of delay in filing appeals and applications on behalf of minors. There 
is, however, a difference of opinion on the point. In Bab-ii Ganesh - 
V. Sitaram? it was held that where infants are concerned they ought 
not, when they can be protected consistently with fairness to other 
people, to be prejudicially affected by the negligence or omission of 
their adult relations. In Kursondaa Dharmsey v. Bai Gangabaii^ 
where the guardians of the minors acted with propriety in consulting 
pleaders and not filing the appeal on their advice, it was held ^ 
that there was no sufficient cause for extending time. In Prabh \ 
Dial V. Isher Devi* it was observed that a minor is in no better 
position than his guardian would be if he were the appellant and that 
the minor has his remedy against the guardian for loss suffered 
through his neglect. In Umrao Begum v. Itahmat Ilahif^ it was y 
held that minority is a factor to be taken into account when consider- t 
ing circumstances which justify the application of this section. It was 
further observed that applications for the extension of time under the 
section should be more liberally construed in favour of minors than 
other litigants. In Cursandas NaUm v. Ladkavahoof where the 
guardian’s failure to api^eal was due to his having a strong personal 
motive for not appealing which was opposed to the interests of the 
minor, it was held that it was a sufficient cause for extending time. 
In the undermentioned case,® where a decree-holder died pending 
execution proceedings and his legal representatives were minors who 
could not obtain execution without a succession certificate being 
obtained and such certificate was obtained after three years, it was 
held that the circumstances amounted to sufficient cause for extending 

2. (*16) 3 AIR 1916 Bom 163 (154) : 41 Bom 15 : 36 Ind Cas 439 (DB). (8 Moo 
Ind App 160 and 30 Bom 329 referral to.) 

[See also (’90) 12 All 461 (480) : 1890 All W N 149 (FB), Bechi v. Ahsnn Ullah. 
(’26) 12 AIR 1925 Sind 60 (62) : 17 Sind L R 306 : 78 Ind Cas 953 (DB), Nur 
Muhamvt^ v. Hassomal.'] 

3. (’06) 30 Bom 329 (331, 332) : 7 Bom L R 965 (DB). 

4 (’06) 1906 Pun L R No. 164, p. 644 (645). (Laches of guardian — Delay cannot 

4^ (*89)^'AIR 1939 Lah 439 (445) : I L R (1939) Lah 433 : 186 I. C. 77 (DB). 

5. *(’96) 20 Bom 104 (108, 109) (DB). 

6. (’24) 11 AIR 1924 Oudh 83 (84): 26 Oudh Cas 244 : 73 Ind Cas 215, S. Akhlar 
Husain v. Qudrat AH. 
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Note 16 
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time for the application to be impleaded as the legal representatives. 
See also the undermentioned cases^ in which time was extended. 


17. Fraud-Where the appeal was not presented owing to the 

deliberate fraud of the vakil’s clerk in running away with the money 
and tlio jdeader could not be said to be negligent and the party 
implicitly trusted him, it was held that it was a sufficient cause for 
extending the time for filing the appeal under this section^ Where an 
appeal filed in a representative suit was returned for some corrections 
but was fraudulently not re-presented by the appellants, and the 
persons represented ai^plied that they should be allowed to prosecute 
the appeal, it was held that the application must be regarded as a fresh 
appeal, and that the delay should be excused.^ 


A mere threat, however, used against the applicant is not a 
sufficient cause for the delay in filing the application.^ 

18, Poverty or want of funds, — The poverty of a party or 
his want of funds is not a ‘sufficient cause’ within the meaning of this 
section. In Moshatillah v. Ahmedtdlali} their Lordships of the Calcutta 
High Court observed : 

“ The grounds assigned by the appellant for special indulgence under S. 5 of 
the Limitation Act were then stated to be that he had not sufficient funds to 
proceed in the regular iuanner within the time prescribed by law, and it is now 
objected that this is not a sufficient cause. We think that the objection is fatal. 
If such ground be accepted os sufficient cause for a special order of this description, 
there would be no limit to the pei'iod for extending the usual term of limitation to 
presenting an appeal.” 

And this view has been followed in a number of cases.^ 


7. (’16) 3 AIR 1916 Cal 670 (671.672): 31 Ind Cas 705 (706) (DB), Sudhakar Rant 
V. Sadasiv Jhatap Singh. (Appellants minors residing in out-of-way village were 
allowed to file appeal beyond limitation.) 

('04) 1904 Pun Re No. 21:1904 Pun LB No. 145, Maharaja Narain v. Mt. Banoji. 
(Time occupied in applying for review and conducting proceedings for declaration 
of majority and time spent in prison held sufficient cause to file appeal beyond time.) 

Note 17 

1. (’.34) 21 AIR 1934 Lah 986 (987) : 155 Ind Cas 135 (DB), Allah Wadhaya v. 
Haji Md. Ramzan Amiruddin. 

2. (’28) 15 AIR 1928 Mad 456 (458) : 108 Ind Cos 298 (DB), Kwnaraswami v. 
Lakshmana Qotindan. 

3. (’15) 2 AIR 1915 Mad 132 (133) : 26 Ind Cas 472, Kandasamy v. Murugappa. 

Note 18 

1. (’86) 13 Cal 78 (79) (DB). 

2. (’09) 1 Ind Cas 73 (75) (Mad) (DB), Krishnasamy Panikundar v. Ramasamy 
Chettiar. (Confirmed on appeal to Privy Council : A I R 1917 P C 179.) 

(’14) 22 Ind Cas 884 (885) : 7 Low Bur Rul 90 (DB), v. O. M, M, R, 

M. Chetty Firm. 

(’02) 6 Oudh Cas 183 (186), Hardwar Parshad v. Baja Pariah Bahadur Singh, 
(’87) 9 All 655 (659) : 1887 All W N 185 (DB), Busaini Begam v. Collector of 
Muzaffarnagar. (Appeal under Cl. 10 of Letters Patent.) 

(’90) 12 All 461 (491. 492) : 1890 All W N 149 (FB), Bechi v. Ahsan Ullah Khan, 

(*19) 6 AIR 1919 X^h 252 (253) : 49 Ind Cas 871, Mt. Amtul Quadir v. Muhatn^ 
mad Tusiif. 

(’89) 3 C P L R125(126), C/m?MOO Sao v.Mt. Ooji Kalarin, (Poverty even though 
accompanied with circumstance that the appellant is a widow would not be 
sufficient cause.) 
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19. Subsequent decisions altering law. — The fact that Section 5 
subsequent to a decision given against a party, the High Court or the Notes 19-20 
Privy Council has given another decision which has the effect of 
modifying the law or practice is not a sufficient ground for extending 
the time for filing an application for review of the judgment.' “It 
is neither consistent with the law nor reason that questions, which 
have been long ago finally decided by competent tribunals, are to be 
re-opened at any period of time however remote, in consequence of a 
decision either in this Court or in the Privy Council, which is supposed 
to modify the law or practice which prevailed at the time of such 
decisions.”^ In Shamacharan Chuclcerbutty v. Bindahun Chunder 
Boy^ Sir Barnes Peacock in delivering the judgment of a Full Bench 
of the Calcutta High Court observed as follows : 

“Now, let us see what would be the consequence of holding that the new 
decision or the new exposition of the law by the Full Bench was a sufficient excuse 
for not having applied for the review of judgment within the i)eriod of ninety days. 

If it was a sufficient excuse for not having applied within the period of niuety 
days, it would be a sufficient excuse for applying to review every judgmeht which 
has been given on resumption suits within the last fifty years, and consequently 
almost all the titles which depend upon decrees in resumption suits would be 
altogether upset; because if we hold that there were sufficient grounds to apply 
for a review of the judgment, in consequence of that decision, we must also hold 
that there would be sufficient ground for applying for the review of every judgment 
of the same character which has been passed within the last fifty years. No title, 
therefore, would be safe which depends upon a decree in a resumption suit.” 

Still less would such ground be sufficient for excusing the delay in 
filing an appeal against the judgment.* 

20. Imprisonment of party. — The imprisonment of a party 
may constitute a sufficient cause for excusing delay in filing an appeal 
or application.' But the mere fact that the party was in jail without 
anything more is not necessarily a sufficient cause for extending the 
time.^ In the undermentioned case^ it was held that in the case of 

Note 19 

1. (’68) 10 Suth W R 26 (26) (DB), Pran Kiahen Bhultachrjee v. Buhshee Cazee. 

(’70) 13 Suth W R 120 (120) (DB), Jio?/ Goodur Suhai/e v. Achebur Ball. (Reversal 

by Court of appeal of any decree or order in another case is no ground for 
admitting review after prescribed period.) 

(’72) 17 Suth W R 163 (163), Bolakee Ball v. Monjee Ball. 

(’72) 18 Suth W R 317 (318) : 9 Beng L R 1B7 (DB), Piinchanun v. Oooroodoss. 

(’73) 19 Suth W R 189 (190). Jadnh Ram Deb v. Barn Bochun Mtfdduck. 

<’71) 1871 Pun Re No. 51, Hurree Singh v. Mukha. (But ^yhen application ha.s 
been granted on good cause shown then exposition of law laid doNvn since date of 
judgement sought to be reviewed may properly govern case.) 

2. (’66) 6 Suth W R 167 (168) (DB), Onoop Chttndcr Paul v. Ekhowree Singh. 

3. (’68) 9 Suth W R 181 (18.5) : Beng L K Sup Vol 892 (FB). 

4. (’68) 10 Suth W R 178 (179): 2 Beng L R A C 184n (DB). Motvree Beiva v. 

Soorundarnath Roy. 

Note 20 

1. (’04) 1904 Pun Be No. 21:1904 Pun LR No. 145, ^faha^■aj Narainv. Ml.BanoJi. 

2. (’16) 2 AIR 1916 All 240 (240, 241):291.C. 976(976) (DB), Jau/fi v. Parmeahwar. 

(Defendant in jail when ex parte decree passed — Application under O. 9 R. 13, 

C.P.C.,made after five years when releiwed—Munsif granted appli(»tion—.WWci 
application barred by time and proceedings irregular and order without jurisdiction.) 

(’01) 4 Oudh Cos 803 (812) (DB), Shameahwar Dal Singh v. ^fahadeo Perahad. 

(As Act makes no distinction between prisoners and other persons.) 

3. (’91) 1891 All WN 10(10)(DB),<3t<«rn-£nipreMv. (Provisions of Act 

are to be appli^ with as much strictness to criminal as they are to civil cases.) 
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criminal offences it is not a sufficient cause for the convict to say that 
he fiifl not know lie had a right of appeal or that he thought his 
relations -would prefer an appeal. 


21, Non-availability of court-fee stamps. — If a party is 
pi‘e\ e]ited from tiling his appeal within time by difficulties encountered 
iii procui-ing tlic necessary court-fee stamps, he may rely upon the 
ditliculties as constituting “sullicient cause” for the clelay.^ But, as has 


been seen already in Note 8, the party must have been reasonably 
diligent in order to claim the indulgence under this section. If he was 
reasonably diligent, the delay will be excused," otherwise not.^ Where 
an appeal was filed in time with stamps of the value of Rs. 8 which 
was the fee required by law but instead of a single stamp of Rs. 3 two 
stamps of Rs. 2 and Re. l were affixed and it was shown that at the 
time of filing the appeal no single court-fee label of Rs. 3 was procurable, 


it was lield that time should be extended.^ 


22, Mistake of Court or of its officers — Explanation. 

— I'lider tlie Act of 1877, there was a specific section, S.5A, providing 
for the matter dealt with in the explanation, with this difference that 
its provisions were mandatory,* while the present explanation gives a 
discretion to the Court to excuse the delay in such cases. The principle 
on which this explanation is based is that an act of the Court or of its 
officers shall prejudice no man, the maxim being. Actus curits neminem 
f/ravabil. Where the appellant is misled by a doubtful point of practice, 
or by a change of practice, the delay generally amounts to sufficient 
cause.^ Similarly, where the party is misled or prevented from filing 

Note 21 

1. (’17) 4 AIR 1917 Pat. 701 (701): 1 Pat L Jour 163 : 37 I. C. 211, Kesko Prasad 
Singh v. Harhans Baut. 

(’17) 4 AIR 1917 Pat 26 (27) : 42 I. C. 675 (DB), Ram Saray v. Lakshmi 
Narain.] 

2. (’17) 4 AIR 1917 Pat 701 (701) : 37 Ind Cas 211, Kesho Prasad v. Harhans. 

3. (’17) 4 AIR 1917 Pat 26 (27) ; 42 Ind Cas 675 (DB), Ram Sahay v. Lakshmi 
Narain. (Appellant deliberately paying insufficient court-fee—He cannot get 
time to make good deficiency.) 

4. (’87) 1887 All W N 212 (212) (DB), Bansi Lai v. Raghunath Sahai. 

Note 22 

1. (’96) 20 Bom 736 (743) (DB), Shrxmant Sagaji Rao v. S. Smith. 

2. (’16) 3 AIR 1916 Pat 267 (268): 35 I. C. 868 (FB), Bam Asray v. Sheonandan. 
(’25) 12 AIR 1925 Pat 765 (770) : 4 Pat 448 : 93 Ind Cas 129 (DB), To/a Lai Das 

V. Moinuddin Mirsa. (One plaintiff dying during suit—Plaintiff misled by Court’s 
order and hence not applying to bring proper legal representatives on record— Held 
there was sufficient cause.) 

(’21) 8 AIR 1921 Pat 175 (176) : 62 Ind Cas 649 (FB), Jofindranath v. Lodna 
Collierxf Co. Ltd. (Overruled on another point in A I R 1936 Pat 45 (FB).) 

(’17) 4 AIR 1917 Pat 239 (239) ; 39 Ind Cas 542 (DB), Gulab Chayid v. Abbas AH. 
(Delay in presenting appeal on account of conflicting decisions of High Court — 
Held sufficient cause.) 

(’19) 6 AIR 1919 Pat 238 (239, 240) : 52 Ind Cas 959 (DB). Rajneharita Sahu v. 
Rama Harain Sahu. (Appeal against e.v parte order under O. 21, R. 90, C. P. C. 

— Delay due to prosecution of application under O. 9, R. 9_Previous practice 

that O. 9 was held applicable to execution — Appellant misled by practice— Held 
sufficient cause.) 

(’27) 14 AIR 1927 Cal 718 (720) : 104 Ind Cas 456 (DB), Rajani Kanta v. BisUxy 
Moni Dassi. (Decision of High Court givingdifferingopinionsof two Judges about 
limitations—Appellant probably misled—Time should be extended.) 
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an appeal -within the time by a mistaken order of Court,^ or by the Section 5 
omission to give timely notice of the time and place at which the Note 22 

vacation Judge proposed to hold his sitting,it will be a suflicient 
cause. Where the delay is attributed to the copyist department and 
not to the party himself, it may be a sufficient cause.'* Where, under 

(’12) 15 Ind Cfts 59 (62): 39 Ci\l 76C (DB), Harish CJtandra v. The Chandpur Co. 

Ltd. (Misled by Full Bench judgment of the High Court.) 

(’20) 7 AIR 1920 Cal 304 (305): 5S Ind Cas 408 (DB), NibaranChandrav. Martin 
<0 Co. (Attorney misled by practice of Court.) 

<’25) 12 AIR 1925 Mad 725 (726) : 48 Mad 631 : 88 Ind Cas 443 (DB), Bhimasetm 
Bao V. Venugo 2 )al Mudali. (Misguidance bv rules of Court.) 

<’27) 14 AIR 1927 Nag 247 (248) ; 102 Ind Cas 123, jVMfranrf Bao v. BagJio Mali. 

(Party misled by judgment of High Court in computing period of limitation.) 

(’07) 10 Oudh Cas 201 (203, 204) (DB), Shamhhu Batan v. Sheo Balak. 

(’90) 1890 All "W N 122 (123) (DB), BaJchshi Bam Narain Lai v. Bakhshi Avadh 
Barain Lai. (Time givenby High Court for giving deficit in court-fee paid within 
time but beyond limitation being misled by Court’s order granting time.) 

3. (’12) 14 Ind Cas 244 (244) (Lah), Imam Din v. Banshi Bam. (Appeal filed 
without copy of decree — Appellant directed to file copy on next date—Copy filed 
on that date after expiry of period of limitation —Held there was sufficient cause 
for extension of period under this section.) 

(’23) 10 AIR 1923 Oudh 238 (239): 26 Oudh Cas 56: 74 Ind Cas 253, Beni Madho 
Lala V. Shamsad AH Sj/cd. (Civil Court returning plaint to be presented to 
Revenue Court—Revenue Court returning the same to be prc*sented to Civil Court 
— Civil Court on re-presentation holding that suit was barred by rc$ judicata — 

Party then appealing after time against the first order returning plaint — Held 
delay was due to Court’s order which the party was only obeying—Due diligence 
also shown — Therefore delay excused.) 

(’23) 10 AIR 1923 Oudh 93 (95): 26 Oudh Cas 24: 74 Ind Cas 214 (DB), Bhagiratt 
Prasad v. Achhaibar Singh. (Application for leave to appeal to Privy Council — 

Wrong dismissal of application for review after granting review — Time taken 
must be deducted in computing period of limitation for appeal from original 
order.) 

(’30) 17 AIR 1930 Rang 182 (183): 127 Ind Cas 167, U Po ThH v. Hank Pet. 

(Copy of decree not obtained as no decree was on record — Appeal filed without 
decree stating circumstances — Appellate Court dispensing with the copy of the 

decree_Later on copy filed but after time — Appellants can claim tliat they were 

misled by order of Court.) 

(’24) 11 AIR 1924 Nag 271 (275) : 20 Nag L R 131 : 78 Ind Cas 996, Panda \. 

Bajcsvmr. (Court’s neglect to do its duty.) 

(’24) 11 AIR 1024 Lah 692 (693) : 75 Ind Cas 903, Kidar A'af/t v. Wazxr Chand. 

(Misled by wrong entry of dead man’s name in decree.) 

(’37) 24 AIR 1937 All 82 (89, 90) : 167 Ind Cas 405, Ahrar Jfnsain v. Ahmed 
Baza. (Per Sulaiman, C. J., and Niamatullah, J.; Smith, J., Contra—Misled by 
frame of decree.) 

(’14) 1 AIR 1914 Mad 418 (420) : 22 I. C. 919 (DB), Numberxivial v. Krishnajee. 

(’14) 1 AIR 1914 Oudh 3.32 (333): 24 Ind Cas 113, Som Nath v. Baxn Bilas. (Delay 
due mostiv to decree being incorrect.) 

(’30) 17 AIR 1930 Rang 235 (235) : 126 Ind Cas 641, Maung Po Iftaing v. Ma 
Phee. (Appeal filed without copy of decree — Mistake not brought to notice of 
appellant and subsequently appeal dismissed as time-barred — Held there was 
sufficient cause for extension.) 

(’30) 17 AIR 1930 Rang 67 (68) : 126 Ind Cas 543. V Po Thaw v. Ma Tint. (Ap¬ 
pellant was misled by the date actually entered on the decree, which was diflerent 
from date of judgment.) 

{See (’26) 13 AIR 1926 Lah 509 (510) : 92 Ind Cas 319 (DB). Banzor Singh v. 

Sec]/. of State. (Appellant misled by error of Court and therefore paying insuffi¬ 
cient court.fee.) 

3a. (’21) 61 Ind Cas 714 (715) (Cal) (DB), iSona Sheikh v. Naib AH Sheikh. (Cri¬ 
minal appeal which had to be presented in person.) 

4. (’39) 26 AIR 1939 Lah 492 (492) ; ILR (1940) Lah 447 : 185 Ind Cas 877 (DB), 

Salig Bam v. Charan Doss. 

(’88) 26 AIR 1938 Nag 287 (288): ILR (1940) Nag 312 : 177 Ind Cas 538, Ml. Hira 
Bai V. Indra Bahadur Singh. 
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the law, the Court was houud to inform the parties of the date of 
delivery of judgment, tlio delay caused by the failure to give such 
information will be a sufficient cause,^ but, where no such notice need 
bo given, a imrty cannot ask for extension of time by reason of the 
failure to give such information.® 

Though a party may claim an extension of time on the ground 
of being itiisled by an order of the Court, or by the act or negligence of 
its officer-s, it will bo necessary for him to show that he acted with due 
care and caution. Where the advocate of the party merely relied upon 
tlie words of a clerk that no application for copy would be received 
until the decree was prepared, it was held that the advocate did not 
act with clue care and caution in placing such reliance upon the words 
of the clerk, and that it was not a sufficient cause.^ Similarly, where 


(’:16) 23 A I R 193G Lah 670 (072) : 161 Ind Cas 215 (DB), Ahdtd Ghani v. Maida 
Bahsh. {Delay due to action of copying department in not following the rules 
preseril)ei.l.) 

(’36) 23 AIR 1036 Lah 132(132): 161 Ind Cas 457, Ghxdam Basul v. Ali Bhakhsh. 
(’14) 1 A I R 1014 Oudh 146 (147) : 25 Ind Cas 26, Daljit v. Ram Ratan. (Grant 
of incorrect copies by mistake is good ground for extension.) 

(’30) 23 AIH 1036 Lab 603 (694) : 165 I. C. 516, Manx Singh v. Anand Parkash. 
(’36) 23 A I R 1936 Lah 550 (550) : 163 Ind Cas 223, Piare Lai v. Karta Ravi, 
(Dilatory methods of copying department.) 

(’36) 23 A I R 1936 Lah 200 (201) : 159 Ind Cas 178, Rura Mai v. Ram Chand. 
(Delay in copying department due to wrong practice — Copying department is not 
agent of applicant — Delay in filing appeal due to delay in copying department — 
There is sufficient cause.) 

(’26) 13 AIR 1920 Lah 458 (458) : 7 Lah 447 : 94 Ind Cas 959 (DB), Mt. Bhiiri v. 
Mt. Askhari. (Copy of trial Court’s judgment applied for within time but not 
filed in time witli memo of appeal owing to inordinate delay in its preparation — 
Time was extended.) 

(’26) 13 A I R 1926 Lah 84 (84) : 91 Ind Cas 6, Madan Singh v. Puran Singh. 
(Applicant not informed when copy of decree would be ready — Applicant an 
ignorant villager—Delay in producing copy excused.) 

(’31) 18 AIR 1931 Oudh 314 (315) : 132 Ind Cas 777 : 6 Luck 578, Rahim Biix v. 
Mnikn. (Application for copy of judgment and decree dismissed for insufficient 
fee and deficiency in folios — Applicant receiving no such information owing to 
Court practice—Appeal time-barred—Such delay should be condoned.) 

(’99) 3 Cal W N 55 (56) (DB), Didali Betva v. Saroda Kinker Pandit. (Informa¬ 
tion not given by copying office as required by rules—Delay caused thereby.) 

(’12) 13 Ind Cas 943 (943) (All) (DB), Bahmikand v. Kundan Lai. (Delay due to 
copying department delaying to send the copy by post.) 

(’12) 13 Ind Cas 850 (851)(Lah), Sarkharav. l^awab. (Omission of copying depart- 
jnent to inform party of date when copy would be ready.) 

5. (’17) 4 AIR 1917 L. B. 90 (90): 38 I. C. 575, MaBla Dun v. Maiing Shwe Ya. 
(’15) 2 AIR 1915 L. B. 108(109): 27 I. C. 784, Ma Me Thin v. Maung San Lun. 
(’19) 6 AIR 1919 Lah 102 (103) : 51 Ind Cas 239:1919 Pun Re No. 27 (DB), Lalli 

V. Sain Ditla. (Judgment reserved and subsequently delivered on 2nd July — 
Absence of intimation of delivery of judgment as required byO. 41 R.30, C. P. C. 

_On 13th October appellant’s pleader discovered fact of delivery of judgment — 

Thereafter acting promptly appeal was filed on 26th November— Held, there was 
sufficient cause.) 

6 . (’03) 1903 Pun Re No. 22 : 1903 Pun L R No. 91, C. v. C. (Plea that delay be 
excused on the ground that neither the appellant nor his counsel was given any 
notice of the date when judgment was to be pronounced — Held that appellant 
had not made out any sufficient cause.) 

7. (’29) 16 AIR 1929 Rang 116 (116, 117) : 7 Rang 18 : 117 Ind Cas 251, Maung 
Po Kyaxo v. Ma Lay. 

(’98) 1 Oudh Cas 47 (48), Ghafiir Baksh v. Tilochan. (Appellant misled by a 
subordinate official who failed to follow a judgment of the High Court, cannot 
claim benefit of Section 5.) 
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the practice of the Court is clear, a party cannot claim tliat he was Section 5 
misled by the practice of another High Court.® Notes 22-25 

See also the undermentioned cases.® 

23. Discovery of fresh evidence, — In Indrarajbhau v. 

Sitaram} it was observed : 

** There is no warrant for supposing that this sufficient cause mentioned in 
S. 5 of the Limitation Act may not include the late discovery of the new evidence 
on which the application for review was granted. I will not go so far as to say 
that where there are good grounds for granting review on the discovery of new 
evidence, those grounds will always be also sufficient for admitting the application 
after the period of limitation, provided that there has been no delay in making 
the application after the discovery. Bul^ I do hold that the grounds for granting 
review on account of the discovery of fresh evidence may, in certain cases, be a 
ground for also extending time under S. 5 of the Limitation Act.” 

See also the undermentioned case.^ 

24. Party misled by declaration as to holidays._Where 

a particular day was gazetted as a public holiday and subsequently 
another day was substituted in its place, and the appellant was misled 
thereby, it was held that there was sufficient cau.se for extending the 
period for presenting the appeal.^ 

25. Party being a woman or a pardanashin lady,— The 
fact that the appellant is a woman or a widow and not in good 
circumstances is not a sufficient cause for not presenting the appeal 

{See also (’35) 22 AIR 1935 Nag 109 (110) : 155 Ind Cas 588, Balwant Bao v. 

Balmultand. (Where delay in filing appeal is due to the supply of wrong in¬ 
formation to the copyist department, time cannot be deducted as of right. He 
must satisfy the Court that the wrong information was given under circum¬ 
stances for which he was not responsible and if satisfied, Court will extend time 
under Section 5.}] 

8 . (’20) 7 AIR 1920 Pat 267 (270) ; 57 Ind Cas 312 (DB). Mahadeo v. Gajadhar. 

(Practice that where there are two appeals although they are decided by one 
judgment there are two decrees and you cannot by one petition seek leave to 
appeal to His Majesty in Council from two decrees.) 

9, (’33) 20 AIR 1933 Lah 938 (939) : 147 I. C. 13 (DB), Waeira. v. Mt. Natidan. 

(Decree not properly drawn up — Appeal accompanied by judgment and such 
decree—Proper decree filed later—Appeal is not barred.) 

(’28) 15 AIR 19*28 Lah 737 (738) : 11*2 Ind Cas 455, Johaga v. Bir Chand. (Value 
of court-fee incorrectly given in copy of judgment—Appellant consequently failing 
to pay proper court-fee in time—Extension of time was granted.) 

(’32) 19 AIR 1932 Lah 183 (185) : 135 Ind Cas 221, Kayishi Bam v. Bama Mai. 

(Time during which memorandum of appeal remained in ai)pellate Court through 
mistake of Court, was excluded in calculating period of limitation.) 

(’08) 1908 Pun W R No. 71, Mela Mnl v. Nalha Singh. (Box kept for depositing 
appeals misleading parties into the belief that presentation in person is not 
noccesary—It is sufficient cause.) 

(’90) 1890 Pun Re No. 101, Sukh Diyal v. Jey Singh. (Do.) 

Note 23 

1, (’21) 8 AIR 1921 Nog 174 (176) : 78 Ind Cos 527. 

2. (’18) 5 AIR 1918 Cal 888 (889) : 86 Ind Cas 651 (DB), Chandrakanta v. 

Tjakshan Chandra. (Discovery of fresh evidence which was the ground of review 
was held to be sufficient cause.) 

Note 24 

1. (’18) 6 AIR 1918 Lah 396 (397) : 42 Ind Cos 343:1917 Pun Re No. 77 (DB), 

Nand Singh v. Oulli. 
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within time.* The fact tliat the appellant is a pardanashin lady, may, 
no doubt, in sonic cases, furnish ^(rounds for exercising the discretionary 
])o\vei' contained in the section," but the gi’ound can be available only 
wlioiv tliis fact has prevented the party from presenting the appeal 
herself or from retaining counsel to do so. The mere fact that the 
appellant is a -panlanashi)i lady is, by itself, not a sufficient cause.^ 


26, Party being Government or body corporate. —. In 
the undermentioned case* where it was held that the Act makes no 
di.stinction between Government and a private individual, but that 
nevertheless, in considering an application under S. 5 a distinction 
must be made, it was observed as^ follows : 

“ A i^rivato person has only himself to consider and must be presumed to be 
familiar with every aspect of his case. Government has to consider the public 
interest and cannot be expected to know the fact of each individual case. They 
require time for inquiry and consideration before taking action and must consult 
the local ofYicers, to whom they cannot delegate their powers. It follows that 
a time which may be ample for a private litigant may be none too great for 

Government.Wc think, then, that though any delay is evidence of laches 

in the case of a private individual, the same cannot be said of Government.” 

The fact that a party is a body corporate cannot make any 
difference in the requirement of due diligence under this section (see 
Note 10). But, as in the case of the Government, a delay which may 
be evidence of laches in the case of a private individual may not be 
so in the case of a body corporate. 

27, Importance of matter. — The fact that the matter is 
important or that the value of the subject-matter of the litigation is 
considerable cannot have any weight in the consideration of the 
question whether the discretion vested under this section should he 
exercised in favour of the appellant.* 


28, Being engaged in important litigation. — The fact that 
the party had been engaged in important litigation and could not filo 
his appeal or application earlier is not a sufficient cause for extending 

time.* _ 

Note 25 


V. 


The 


1. (’90) 3 C P L R 125 (125), Chamoo v. Mt. Ooji Kalnrin. 

2. (’86) 9 All 11 (18, 19) : 1886 All W N 245 (DB), Hicsaini Begum 

Collector of Muzaffarnagar, 

3. (’33) 20 AIR 1933Cal 796(797):146 IndCas 359 (DB),Benodini v.Jagabandhu, 
(Memorandum of appeal filed without stamp and out of time by twentyonedays— 
Time was not extended even though litigant was a pardanashin lady.) 

(’87) 9 All 655 (659) : 1887 All W N 185 (FB), Hnsaini Begu7n v. The Collector 

of Muzaffarnagar. 


1. (’29) 16 AIR 1929 Sind 211 (211) : 125 Ind Cas 43 (DB), Secretary of State v. 
Gurmukhdas. 

[See how^ever (’07) 6 Cri L Jour 221 (223) : 9 Bom L R 893 (DB), Emperor v. 
Shiva Adar. (Appeal by Government against acquittal — Delay due to want of 
clearness in District Magistrate’s letter to Government — Delay not excused.)] 

Note 27 


1. (’13) 20 Ind Cas 513 (514) (Cal) (DB), Band Bahadtir v. Deo Nandan. 

(’86) 1886 Pun Be No. 92, Gharxh v. Pohlomal. (Goodness of cause.) 

Note 28 

1. (’72) 4 N W P H C R 74 (76) (DB), George v. Hamilton Brown Co. 
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29, Application for leave to appeal in forma pauperis. Section 5 
— It was provided in S. 582A of the Civil Procedure Code, 1882, that in Notes 29-30 
cases of appeals and applications for revieto the Court could, where 
the proceeding had not been stamped properly, extend the time for 
furnishing the necessary stamp. That provision did not apply to 
applications for leave to appeal in forma pauperis. In such cases, 
where the appellate Court refused such leave, but granted time to pay 
the necessary court-fee and such court-fee was paid within the time 
so allowed, it was held that the Court could extend the time under 
S. 5 of the Limitation Act.^ Section 149 of the present Civil Procedure 
Code corresponds to section 582A of the old Code, but applies to all 
proceedings. Consequently, it is not necessary to apply s. 5 to cases 
such as those stated above.® 

Where an appeal is filed with deficient court-fee and on the 
appeal being returned the party applies that he should be permitted 
to appeal as a pauper and it is then beyond the time prescribed, the 
time may be extended if there is sufficient cause for the delay. Thus, 
where a party was advised that a stamp of Rs. 2 was sufficient for 
the appeal and he filed the aj^peal with such stamp, but subsequently 
the appeal was returned calling upon him to pay a larger amount of 
court-fee, and the appellant thereupon applied for permission to apply 
as a pauper, it was held that there was sufficient cause under this 
section for extending the time.'^ 

See also Note 6 to Article 170 and Note 12 to section 3. 

30. Application in revision treated as appeal. —Where an 
application for revision is filed in a case in which an appeal lies, the 
Court may treat the petition as an appeal, provided the same is filed 
within the time prescribed for filing the ap])eal,* and provided the 

Note 29 

1. (*99) 26 Cal 925 (928, 929, 9H0) (DB), Ditrga CUaran Naskar v. Dookhiravi 
Naakar. (Appeal as pauper — Appellant subsequently getting pioi>erty and 
paying court-fee — Delay is due to suflicicnt cause.) 

(’04) 26 All 329 (331) ; 1904 All W N 24 (DB), Oiruarlal v. Lakshminarain. 

(’97) 22 Bom 849 (861), Bai Ful v. Desai Jihavanulas. 

(’12) 13 Ind Cos 73 (73) (Lali) (DB), Shadikhnn v. Mt. Umdan Begum. (ApjKal 
in forma pauiicria — Bubsequent acquisition of property — Appellant held not 
a pauper — Court-fee paid within time fixed —Delay should be excused.) 

•(’04) 1904 Pun Re No. 84, Buta v. parmanand. (Apjieul in forma pauiuiris — 

Permission refused but time granted to file appeal on proper stamxi —Stamp paid 
in time allowed but after limitation for apiical — Held, there was a jiroxicr case 
for exercise of Court's discretion under Section 5.) 

iSee also (’10) 7 Ind Cos 944 (944) : 34 Bom 589 (1) B), Chinlaman v. Bam- 
chandra. (If application for leave to appeal in forma pauperis l>e treated as 
fulling under B. 6, it would be an appeal and (3ourt could excuse delay.)] 

2. (’16) 8 AIR 1016 Lah 6 (6):36 Ind Cas 84:1916 Pun Re No. 74 (DB). Bhngiran 
Das V. Mt. Balwanii. (Application to appeal as pauper rejecte<l after limitation 
— Full court-fee paid — Time extended.) 

3. (’28) 15 AIR 1926 All 499 (600): 111 I. C. 655 (DB), na}}icharan v. Bansidar. 

Note 30 

1. (’32) 19 AIR 1932 Bom 77 (78): 135 I. C. 812, Abdul Oafur v. Md. Mukaram. 

•(’84) 21 AIR 1934 Pat 281 (282) : 160 Ind Cas 703, Mt. Prabhawaii Kuer v. 

Phulmanx Bibi. (Suit dismiss^ as Against one defendant—Objection by such 

defendant to attachment by decree-holder rejected—Revision does not He_But 

revision can be converted into appeal.) 


2.Lim.21. 
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Notes 30-32 


propel* court-fee is In a case where the time for filing the appeal 

has ex]ure(l on the date when the revision is converted into an appeal^ 
the Conri h.is iliscretiun under this section to excuse the delay, if any,- 
in tin- 1 lesrntation of aiipoal.'"^ But where the party has acted negli- 
f-ehily and without due care and caution, the delay will not be excused.'* 


31. Two appeals against same decree—One decree copy 
filed.—Where two ai^poals were filed against the same order but only 
one copy of the order was filed, and a second copy was furnished on 
reijuisition by the Court hut after the period of limitation expired, the 
High Court of Patna excused the delay in the circumstances of that 
case.^ In similar circumstances the High Court of Madras^ observed as 
follows: 


“An appellate Court would ordinarily, no doubt, do well to exercise the 
discretion vested in it by law to excuse the delay in the presentation of an appeal, 
if copies of the lower Court's judgment were made available somehow for the use 
of the Court and ol tbe respondent at a reasonable time before the date fixed for 
tlic hearin*' of the :ip[ieul, though no copy was filed with the appeal memorandum 
]novideil that a connected appeal had been filed in time.” 

See also the undermentioned cases.® 


32. Failure of Court of Wards to file proceeding, it 
sufficient cause. — Where a decree against a ward under the 
superintendence of the Court of Wards was not appealed against by 
the Court of Wards, and after the release of the estate from the 
superintendence of the Court of Wards the ward applied for leave to 
appeal to the Privy Council but after the expiry of the period 
l>rescribed, it was held that there was no sufficient cause to extend the 
The Oudh Chief Court observed as fo llows: _ 

(’ll) 10 Ind Ciis 542 (543) (Cal) (DB), Tarabati v. Gagdeo Narain. 

(’15) 2 AIR 1915 Cal 268 (271) : 27 I. C. 294 (DB), Arjwtdas v. Gunendra Nath. 
(’84) 7 Mad 555 (556) (DB), Venhatamma v. Chengalrayap-pa. (Revision appli¬ 
cation against order directing cancellation of certificate granted to collect debts 
of deceased person was treated os appeal.) 

(’27) 14 AIR 1927 All 120 (120, 121) : 98 Ind Cas 993 : 49 All 178, Sahdeo Singh 
V. Melhn Singh. (Cose filed as second appeal—.Judge admitting it as revision— 
At the hearing it can be treated again as appeal even by the admitting .Judge.) 
(’19) G AIR 1919 Mad 358 (358) : 60 Ind Cas 931, Mathara&appa v. ^£uthu. 

2. (’10) 7 Ind Cas 481 (483) (Cal) (DB), Golap Khan v. Bhola Nath Marick. 

(’99) 23 Mad 101 (104) : 9 Mad L Jour 350 (DB), Sridharan v. Puramathan. 

3. (’20) 7 AIR 1920 Lah 450 (451) (DB), Mohamud v. Jatcahar. 

(’18) 5 AIR 1918 Lah 67 (68) : 43 Ind Cas 3J.7 : 1917 Pun Re No. 95 (DB), 

4. (’*22) 9 AIR 1922 Lah 233 (234) : 2 Lah 1 (DB), XJvied AH v. Municipal Com¬ 
mittee. (Revision converted into appeal— Held there was no sufficient cause for 
extending time.) 

Note 31 

1. (’32) 19 AIR 1932 Pat 349 (349): 12 Pat 36: 141 tnd Cas 37 (DB), Domi Lai v. 
Bijoy Prasad. 

2. (’15) 2 AIR 1915 Mad 493 (494) : 25 Ind Cos 28 (DB), Avudai v. Ganapathy. 
(Delay was not, however, excused, as there was no substance in the appeal.) 

3. (’24) 11 AIR 1924 Lah 731 (731) : 82 Ind Cas 609, Khan Muhammad v. Mt. 
Nur Jahan. (Filing copy of order referred to as part of judgment after time— 
Delay may be excused if judgment is filed in time.) 

(’22) 9 AIR 19*22 Lah 93 (93), Lakshmi Das v. Ishar Das. (Do.) 

Note 32 

1. (’18) 5 AIR 1918 Oudh 163 (166) : 46 Ind Cas 68 (DB), Narendrav. Oudh 
Commercial Bank. 
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“The conclusion at which we arrive is that, inasmuch us the Court of 
Wards had the authority to apply for leave to appeal on the applicant’s behalf, 
as it was their duty to consider whether such an appeal was for the benefit of 
their ward, as the Court of Wards abstained from applying for leave to appeal, 
and as in addition, and this is the most important point, the legal personality of 
the applicant must be considered as absorbed in the personality of the Court of 
Wards during the period that his property remained under their superintendence, 
it cannot be said that the applicant had sufficient cause for not makin" the 
application within the period. We thus do not consider that the provisions of S. 5 
of Act IX of 1908 can be utilised on behalf of the applicant.” . 

33. Delay in filing copy of first Court’s judgment in 

second appeal, or the copy of the judgment in review. _ 

Where a review application is filed, it is not necessary that a copy of 
the judgment reviewed should be filed along with the application. But 
where under the practice of the Court such a copy should be filed, and 
is filed subsequently on requisition by Court, the delay, if any, may be 
excused under S. 5.^ Where in calculating the time for a second appeal 
the time requisite for obtaining a copy of the judgment appealed 
against only is excluded, but under the rules of the High Court the 
memorandum of appeal should be accompanied by a copy of the first 
Court’s judgment also, and a delay is caused in obtaining the first 
Court’s judgment, the delay may be excu-sed under this section if the 
party can be said to have acted bona fide.^ But delay caused by 
obtaining copy of a judgment which is not required to be filed, but 
which is obtained merely for puiq^oses of consultation, cannot be 
excused.* 

34. Unforeseen circumstances causing delay.—An unfore¬ 
seen circumstance which causes delay may be a “sufficient cause.” 
And if the party has been reasonably diligent in the prosecution of his 
appeal, the discretion should be exercised in his favour. Where the 
appeal as filed lay to the Commissioner, but the subsequent filing of 
the cross-objection raised questions which made the appeal to the 


Section 5 
Notes 32-34 


Note 33 

1. (’35) 22 AIR 1935 Pat 486 (487, 488) : 157 Ind Cas 965, Mahabir v. Baldeo, 

2. (’28) 15 AIR 1928 All 416 (416) : 115 Ind Cas 880, Tianke Lai v. Bhola Nath. 
(’36) 23 AIR 1936 Lah 1007 (1008) : 169 Ind Cas 176, Mt. Ghulain Axshan Bxhi v. 

Md. Sharif. 

(’25) 12 AIR 1925 Rang 344 (344, 345) : 3 Hang 310 : 90 Ind Cas 910 (DB), 
Maung Po Aung v. 17 Bya. (Delay was however not excused on other grounds.) 
(’12) 16 Ind Cas 488 (488, 489) (Lab) (DB),i7i6i Path v. Jdtvala Devi. 

(’27) 14 AIR 1927 Lah 92 (92) : 94 Ind Cos 629 (DB), Amha Prasadv.JvralaDat. 
(Delay due to mistake of pleader.) 

(’26) 13 AIR 1926 Lah 458 (458) : 94 Ind Cas 959 (960) : 7 Lah 447 (DB), Mt. 
R/iuri V. Mt. Asghari Begam. (Copy of trial Court’s judgment applied within 
tim® hut not filed in time with memo of appeal owing to inordinate delay in its 
preparation—Time was extended.) 

(’19) 6 AIR 1919 Lah 42 (43) : 63 Ind Cas 137 : 1 Lah 8.3, Bhan Singh v. Gokal 
Chand. (Attaching of copy of first Court’s judgment with appeal was not a rule 
of Court but was merely a practice which was observed and insisted upon—Delay 
was excused under this section.) 

[But see (’34) 21 AIR 1934 Lah 464 (466) ; 148 Ind Cos 818, Qumri Charan 
V. Din Dayal. (Copy of trial Court’s judgment obtained before expiry of limita¬ 
tion _Time in obtaining it cannot be deducted in calculating limitation.)] 

3. (’26) 12 AIR 1925 Rang 361 (362) : 92 Ind Cas 786, Chan EUiatn v. Neo 
Thein Theong. 
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Section 5 
Notes 34-35 


Commissioner iiicompotont and at that time the period of limitation 
for appealin^^ to the District Judge had expired, it was held that the 
time should ho extended.^ Where, however, the party has not been 
diligent, the happeuting of an unforeseen circumstance at the last 
niument will not be a ground to exercise the discretion in his favour. 
See Note S. 

35. Other cases of delay. — Sec the undermentioned cases.1 


Note 34 

1. (*23) 10 AIR 19*23 All 170 (171) : 77 I. C.^9b,Bha(ju'anDas\.Mo]inhbatShah. 

Note 35 

1. Cll) 28 AIR 1941 Pat 108 (100) : 190 Ind Cas 671, Gajadhar Bhagat v. Moii 
Chnn<h (Appeal monio filed on last date of limitation with deficit court.fee 
rejected without caHing ui)on appellant to make up deficiencj*—Application under 
O. 41 R- 19, C. P. C., also rejected — Fre.'^h memo of api>eal with application 
under S. 5 filed on Court’s advice also rejected—Rejection of memo is invalid— 
A])pellant held entitled to benefit of S. 5.) 

(‘39) 26 AIR 1939 Mad 293 (293) : 189 Ind Cas 320, Venhataraynlu v. Venhata 
Ilatta)nma Sfiidu. (Application for copy of the order on 10th August 1922— 
Memorandum asking decree to be drafted and copy of it to be furnished filed on 
3rd September 1922—Delay in asking copy of decree held could not be excused.) 

(■38) 2o AIR 1938 Lab 836 (837) : 181 Ind Cas 248 (DB). HaTtirn Bax v. Ganga 
Ham. (Agreement between parties to end litigation and accept High Court’s 
decree as final—One party resiling and filing application for leave to appeal— 
Application for leave filed by other party some days out of time —Held there was 
sufficient cause for extending time.) 

(’•20) 7 AIR 1920 Cal *207 (208) : 56 Ind Cas 551 (DB). Abdul Sheihli v. Mxthamed 
Aifab. (Application for review of judgment of Small Cause Court—Requirements 
of S. 17 of Provincial Small Cause Courts Act must be complied with—Applica¬ 
tion on last date without deposit or security—Time granted to make deposit— 
Application bold not properly made w'ithin time—Time not extended as there was 
no .sufficient cause.) 

(’07) 6 Cri L Jour 221 (223) : 9 Bom L R 893 (DB), Etuperor v. Shwa. (Appeal 
l)y Government against acquittal—Delay due to want of clearness in communi¬ 
cations between the District Magistrate and Government—Delay not excused.) 

(’90) 14 Bom 365 (369) (DB), Thucker Vussonji v. Cayiji Purbhut. [(i) Two 
different suits but involving a common question—Decrees in both suits based on 
the same view’ as to this question—One of the decrees reversed in appeal—This 
is no ground for excusing delay in filing appeal against the other decree, (ii) 
Executors of wills arc not entitled, as such, to any special consideration in regard 
to the excusing of delay under S. 5.] 

(’37) 24 AIR 1937 Lab 691 (692) : 171 Ind Cas 812, Baricat AH v. Munici 2 )al 
Committee, Gujrat. (Copy not given owing to negligence of copying department— 
Appeal filed after copy given on fresh application—Time held could be extended.) 

(’14) 1 AIR 1914 Sind 83 (84) : 8 Sind L R 235 : 28 Ind Cas 82 (DB), Karachi 
Trading Co. V. Firm Tejbhandas Jethanand. (Uncertified copy of decree wrongly 
dated_Appellant’s pleader, hence, misled as to date of decree—Appeal, conse¬ 

quently filed out of time —Held there was no sufficient cause within meaning 
of this section.) 

(’27) 14 AIR 1927 Lah 734 (734) : 100 Ind Cas 19, Pir Baksh v. Channan Din. 
(Accidental loss of copy of judgment on the day the appeal was to be filed—Delay 
caused thereby—This was sufficient cause.) 

(’28) 15 AIR 1928 Lah 263 (264) : 112 Ind Cas 797 (DB), Narsiugh Das v. Secre¬ 
tary of State. (In this case filing of a copy of award was allowed at the time of 
hearing argument—Time was extended under the peculiar circumstance of the 
case —Compare AIR 1928 Lah 216.) 

(’17) 4 AIR 1917 Lah 13 (14) : 42 Ind Cas 54 (DB), Mt. Nikki v. Gujar Mai 
(Review'—Cross-review—Time for, should be extended.) 

(’16) 3 AIR 1916 Mad 869 (871) : 31 Ind Cas 38 (DB), KyroonBeev. Adminis¬ 
trator General of Madras. (The fact that two of the applicants were quarrelling 
between themselves is not sufficient cause to excuse delay under S. 5 read with 
O. 22 R. 9, C. P. C.) 

(’83) 1883 Pun Re No. 145, Mt. Dyakour v. Mt. Amraokour. (Time taken for 
translating judgment.) 
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36, Admission ex parte — Right of other person to re¬ 
open it.—Where an appeal or application filed beyond time is 
admitted ex parte after excusing delay, without notice to the opposite 
party, the latter is entitled, at the hearing, to object to the admission 
and the Court can re-open the question and decide whether there is 
sufficient cause for admitting the appeal or application beyond time.^ 
The leading case on the point is Krishnasami v. Bamasami,'^ where 
their Lordships of the Privy Council observed as follows : 

“ It has been argued that the admission of the appeal by Sankaran Nair, J., 
was final, and that the Division Beneh had no jurisdiction at the hearing of the 
appeal to re-consider the question whether the delay was excusable. Rut this 
order of admission was made not only in the absence of Kamasamy Chettiar, the 
contesting respondent, but without notice to him. And yet in terms it purported 
lo deprive him of a valuable right, for it put in peril the finality of the decision 
in his favour, so that to preclude him from questioning its propriety would 
amount to a denial of justice. It mast, therefore, in common fairness be regarded 
as a tacit term of an order like tlie present that, though unqualified in expression, 
it should be open to re-consideration at the instance of the party prejudicially 
affected ; and this view is sanctioned by the practice of the Courts in India.” 

It was held in the undermentioned case'* that where an appeal 
is admitted ex parte, the resi)ondcnt cannot wait till the hearintj, but 
must apply by motion as early as possible to set aside the order. This 


Note 36 

1. (’17) 4 AIR 1917 P C 179 (180) : 41 Mad 412 : 45 Ind App 25 ; 43 Ind Cas 493 
(PC), Krishnasami Panihondar v. liamasami Chettiar. 

(’29) 16 AIR 1929 All 31 (32) : 111 Ind Cas 816, Ramcharan Lai w Ghafoor. 

(’18) 5 AIR 1918 Cal 53 (54) : 45 Ind Cas 725 (DB), Iswar Chandra v. Arjan. 
(Party making ex parte ai>plication for extension must cull attention of Court to 
matters for and against order extending time for filing appeal.) 

(’14) 1 AIR 1914 Bom 111 (111) : 38 Bom 613 : 25 I. C. 369 (1^0), Raoji Keshao 
V. Krishnarao Anandarao. 

(’27) 14 AIR 1027 Bom 445 (446) : 103 I. C. 109 (DB), 2\uriiddin v. Kmperor. 
(’01) 1901 Pun L R No. 159, p. C06 (608), Ml. Murad fJibi v. Manohar Lai. 

(’15) 2 AIR 1915 Mad 634 (534): 25 Ind Cas 746 (DB), Malli Reddi v. Peddakka, 
(’20) 7 AIR 1920 Mad 320 (320) : GO I C 212 (DB), Krishnaswattu/ v. Veerappa. 

{Ex parte order excusing delay in re-presenting pauper uijpeal.) 

(’23) 10 AIR 1923 Mad 482 (483, 484): 72 Ind Cas 308, Sundaram iper v. Muthu- 
ramalimja Sethujyathi. 

(’36) 23 AIR 1936 Mad 600 (602) : 165 Ind Cas 471, Rnjammal v. Parthnsarathi/. 
(’36) 23 AIR 1936 Oudh 9 (11) : 158 Ind Cas 19, Gat/a Charan v. Jayannath. 
(Court condoning delay and admitting npi>ca! ex parte —Transferee Court on 
objection at hearing disinissing appeal as barred.) 

(’75-77) 1 All 34 (37) (PJJ), iJubeif Sahai v. Ganeshi. (Api>cal udijiilte<l ex parte 
by single Judge—Division Bench hearing api^eal dismissing appeal as barred.) 

(’81) 1881 All W N 88 (88) (DB), Mitler Sen v. Jiarekidlah. 

(’87) 0 All 11 (15, 16, 19): 1886 All W N 245 (DB), llussaini Uegam v. Collector 
of Muza/farnagar. 

(’86) 9 Mad 450 (451) (DB), Venkatarai/adn v. Sagndu. 

(’86) 13 Cal 78 (79) (DB), Moshaullah v. AhmeduUah. 

(’90) 14 Bom 594 (596, 597), Mulna Amad v. Krishnnji Ganesh. 

(’13) 20 Ind Cas 513 (515) (Cul), Dand /Jahaditr Singh v. Deo Narain Prosad. 
(’12) 16 Ind Cas 407 (408) : 40 Cal 259 (DB), lihxsmadeo Das v. Sxta Nath Roy. 
(Admission of appeal by District Judge on ex parte stuteinent by ux)pcllant—Trans¬ 
fer of apix-al to Sub-Judge—Sub-Judge, on hearing, can dismiss apixuil os barred.) 
(’22) 9 AIK 1922 Pat 47 (48) : 64 Ind Ca.s 55 (DB), Md. Abdul Kasim v. Chatur- 
bhuj Sahai. (Apijeal admitted subject to objection—Proce<lure is irregular.) 

(’83) 12 Cal L Rep 541 (545) (DB),iVobia Chunder Roy v. fJrojendro Kumar Roy. 

2, (’17) 4 AIK 1917 P C 179 (180, 181) : 41 Mad 412 : 45 Ind .4i>p 25 : 43 Ind 
Caa 493 (PC). 

3. (’28) 10 AIR 1923 Mad 82(82): 701.C. 827,v. 


Section 5 
Note 36 


826 


EXTENSION OF PEEIOD IN CERTAIN CASES 


Section 5 
Note 36 


view was however rlissented from in a later case of the High Court 
of Madrns^ as hcing opposed to the decision of the Privy Council in 

(utcer But where at the hearing of the appeal the 
rtspouiUni did not object to the ex parte admission, the High Court 
will refuse to interfere in revision.^ 

As regards the practice itself of admitting such appeals or 
a])i)lic<vlion3 ex parte, their Lordships said in Kri^hnasami's caae^ : 

“ I'nt while this proceilure may have the sanction of usage, it is manifestly 
open to grave objection. It may, as in this case, lead to a needless expenditure of 
inonoy and an nnprofituhk* waste of time, and thus create elements of considerable 
eniliarrassment when the Court comes to decide on the question of delay. Their 
liordships, therefore, desire to impress on the Courts in India the urgent 
expediency of adopting, in place of this practice, a procedure which will secure at 
the stage of admission the final determination (after due notice to all parties) of 
any question of limitation affecting the competence of the appeal.” 

This last view was reiterated in the cases noted below.® 

When an a])peal or application is presented beyond the prescribed 
period of limitation, it has been held by the Privy Council that 
the proper order which a Judge should endorse upon it would be 
“presented for admission on the (date when the memorandum of 
appeal or application was handed into the office of his Court). Let 
notice go to the respondents (date of the order). 

A Court is bound to consider whether there was sufficient cause 
for extending the period of time. Where a review is admitted without 
such determination, the order passed is not only irregular but possibly 
without jurisdiction. The entire proceedings must be set aside.® 

It was held in the undermentioned case® that where an appeal filed 
after period of Ihnitation was admitted by the District Judge ex parte, 
and then the appeal was transferred to the Subordinate Judge for 
disposal, the latter bad no power to re-open the question of sufficient 
cause at the liearing. This view has not been followed in other cases. 


4 . (’36) 23 AIR 1936 Mad 600 (602) : 165 I.C. 471, Rajammal v. Parthasaraihy. 

5 . (’25) 12 AIR 1925 Oudb 148 (148): 80 Ind Cas 617, Bharat v. Basant. 

[See also (’20) 7 AIR 1920 Cal 574 (574) : 50 Ind Cas 374 (DB), Telendrajit v. 
Gunendrajit. (Appeal admitted subject to objection at hearing — In absence of 
objection by respondent Court cannot go behind the order admitting the appeal.)] 

6. (’18) 5 AIR 1918 P C 135 (136) : 43 Bom 376 : 46 Ind App 15 : 52 Ind Cas 897 
(P C), Snnderhai v. Collector of Belgauvi. 

(’30) 17 AIR 1930 All 815 (816) : 128 Ind Cas 753, Nathii i?am v. Ganga Bux. 

(Failure to do so is not only irregular but without jurisdiction.) 

(’19) 6 AIR 1919 Cal 585 (585):46 I.C. 480(DJ3),GMrii Charan v. Kashi Chandra. 
(’20) 7 AIR 1920 Cal 574 (575) : 50 lud Cas 374 (DB), Telendrajit Baj Kumar v. 
Gunendrajit. 

(’20) 7 AIR 1920Pat 280(281): 541. C. 36, ChaturbhuJSahaifx. Muhammad Habib. 
(’25) 12 AIR 1925 Cal 175 (175, 176): 79 I. C. 924 (DB), Elahineicas v. Biseswar. 
(’32) 19 AIR 1932 Cal 482 (484, 485): 59 Cal 388:138 Ind Cas 643 (DB), J7ianda- 
sundari Shaha v. Madhabchandra Mala. 

7 . (’18) 5 AIR 1918 P C 135 (136) : 43 Bom 376 : 46 Ind App 15 : 52 Ind Cas 897 
(P C), Sunderbai v. Collector of Bclgaum. 

8. (’21) 8 AIR 1921 All 23 (26) : 43 All 660 : 63 Ind Cas 338 (DB), Bhairon 
Ghulam v. Bam Autnr Singh. 

(’30) 17 AIR 1930 All 815 (816) : 128 Ind Cas 753, Nathu Bam v. Qanga Bux. 
(AIR 1916 All 240 followed.) 

9. (’80) 5 Cal 1 (2): 3 Shorn L R 81 (DB), Jhotec Sahoo v. Omesh Chunder Sircar. 
10 « (’98) 2 Cal W N 461 (463) (DB), Manick Dukajidar y. NaibuUa Sircar. 
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37. Burden of proof. — In JCrislinastvami v. Hamasami} Section 5 
their Lordships of the Privy Council observed as follows : Notes 37—38 

“ It is the duty of the litigant to know the last day on which he can present 
his apx>eal, and if through delay on his part it becomes necessary for him to ask 
the Court to exercise in his favour the power contained in S. 5 of the Indian 
Limitation Act, the burden i‘est$ on him of adducing distinct yroof of the 
sufficient cause on which he relies.” 

See also the undermentioned cases.^ 

In the cases cited below® it was held that every day’s delay must 
be properly explained. The mere fact that the delay is of OJte day only 
is not a sufficient explanation. The delay of one day is as fatal as a 
delay of fifty days.* 

38, Bxercise of discretion, when binding on appeal. _ 

The appellate Court will not interfere with the discretion exercised by 
the lower Court in admitting or rejecting the application for excusing 
delay unless it appears that it has not been exercised at all or has not 
been exercised on judicial principles.^ Where the lower Court held that 

(’90) 14 Bom 594 (596) (DB), Muhia Avind v. Krishnaji Ganesh. 

(’98) 21 Mad 228 (2.30) : 7 Mad L Jour 188 (DB), Krishna Dhatta v. Subrai/a. 

■(’97) 1897 All W N 15 (16), Wahid Nur Khan v. Ilagdad Khan. 

Note 37 

1. (’17) 4 AIR 1917 P C 179 (181) : 41 Mad 412 ; 45 I. A. 25 : 4H I. C. 493 (P C). 

2. (’38) 25 AIR 1938 Nag 156 (161) : ILR (1938) Nag 409 : 173 Ind Cas 369 (DB), 

Krishna liao v. Trunbak. (A I R 1917 P C 179 followed.) 

(’21) 8 AIR 1921 All 23 (26) : 43 All 660 : 63 lud Cas 338 (DB), Bhairon Ghulam 
V. Bam Autar Singh. 

(’19) 6 AIR 1919 Cal 585 (585): 46 I. C. 480(DB), Gurticharan v. Kashi Chandra. 

(’32) 19 AIR 1932 Cal 589 (596) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Afo^ian V. Mohendra Nath. 

(’33) 20 AIR 1933 Lah 681 (682) : 146 Ind Cas 45 : 14 Lab 656(DB), A'an/iya Lai 
V. Baldeo Das. (Appeal filed beyond time — Appellant has to show sufficient 
cause for delay.) 

(’36) 23 AIR 1936 Sind 169 (170): 30 Sind L R 242 : 165 Ind Cas 91 (DB), Tejmal 
Bhagwandas v. Murad. 

(’31) 18 AIR 1931 Sind 58 (58, 59) : 24 Sind L R 415 : 132 Ind Cas 473 (DB), 

Manghoojual v. Bibi Sardar Khatun. 

3. (’01) 25 Mad 166 (180) : 11 Mad L Jour 406 (DB), Kichilappa Naicker v. 

Bamanujam Pillai. 

(’09) 1 I. C. 73 (76) (Mad)(DB), Krishnasami Panikondar v. Bamasavii Chettiar, 

4. (’17) 4 AIR 1917 Sind 52 (53) : 38 Ind Cas 464 ; 10 Sind L R 165 (DB), Tola 
Bam V. Jaffer Khan. 

Note 38 

1. (’38) 26 AIR 1938 Bom 408 (410) : I L R (19.38) Bom 704 : 177 Ind Cas 734 
(DB), Maria F. Almeida v. Bamchandra Santuram. (Even if another Judge in 
the lower Court may have taken a different view.) 

(’38) 26 AIR 1038 Pat 413 (417) ; 17 Pat 507 : 177 Ind Cas 564 (DB). Nrisingha 
Charan Handy v. Trigunand. (If the lower Court misdirects itself on a jwint of 
law and refuses to extend the time upon the findings of fact which it arrives at, 
it will be sot aside by the superior Court.) 

(’36) 23 AIR 1930 Sind 169 (171) : 30 Sind L R 242 : 165 Ind Cas 91 (DB), Teju- 
mat Bhaivandas v. Murad. 

(’29) 16 AIR 1929 Nag 8 (10) : 114 Ind Caa 612, Shrikisan v. Secretary of State. 

(Exercise of discretion in a judicially unsound manner without proper materials 
to BUDPort its decision.) 

•(’17) 4 AIR 1917 ® 815(DB), Ma 

^ Mai Gale v. Maung Tun Win. 

(’17) 4 AIR 1917 Low Bur 90 (90, 91) : 38 Ind Cas 576, Ma Hla Dun v. Maung 
Shtoe 7a. 
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(’04) *26 All 320 (331) : 1004 All W N 24 (DH), v. Lakshvii Narain. 

(Lower upinllute Court acting \n>on a ruling of the High Court in which theques- 
tion of appii* of S. o wa*- not coiisideretl at all and not considering the sec¬ 
tion • ’ * 


VI 


13 Oil ]li Ca.-; 37 141). Knnliaiia Lai v. Bashir Ahmad 


* -• .. ' ^uourt concluuiiig 

Dial aj)plitanl liad suthcient cause on ground not urged bj him.) 

.S2) S Cal 251 (253) : 11 Cal L H 177 (DR), Chunder Doss v. Boshoon LallSoolnil. 
Ut is conipclcnt for the High Court on second appeal to look into the grounds 
upon which the Court below has admitted an appeal after the time prescribed by 
the Tjinitation Act.) 


( 


(’l(i) 3 AIK 1016 All 296 (207) ; 33 Ind Cas 546, Maqbid Ahmed v. Miirla. 

(••23) 10 AIR 1023 All 455 (456) ; 45 All 432 : 74 Ind Cas 1089 (DB), Ahmed Hus¬ 
sain V, Muhammad Hasih-ulla. 

(’26) 13 AIR 1026 All 252 (253) ; 91 Ind Cas 865, Bam Bup Nail: i?am. 

(•*20) 1C AIR 1029 All 31 (32) ; 111 Ind Cas 816, Bam Charan v. Ohafoor. 

(’30) 17 AIR 1030 All 131 (132) : 123 Ind Cas 824, Chaiuv v. Baijnath. 

(*•28) 15 AIR 1928 Rom 64 (65) ; 52 Bom 164 ; 108 Ind Cas 26 (DB), Daga Devji 
Paiil V. Emperor. 

(’26) 02 Ind Cas 724 (725) (Mad), Komarasami v. Snndar Mndaliar. 

(•04) 26 All 327 (328, 329) : 1904 All W N 23 (DB). Hamid AH v. Gayadin. 

( 02) 25 All 71 (73) : 1002 All W N 203 (DB), Tulsa Kmuvar v. Gajraj Singh. 

Suth W R 337 (337), BaJ Coomar Boy v. Shaikh Mahoined Wais. 

( 67) 7 Suth W R 296 (297), Boghoonath Singh v. Boy Mohan Lai Miiter. 

( 66) 6 Suth W H 100 (100) (DB), Bakhal Doss Mookerjee v. BaneeShttrnoMoyee, 
(Case under Section 377 of the Civil Procedure Code, 1859.) 

( 07) 31 Bom 33 (36) : SJiion\JjJ{ii6S{Dh), BhhnraoBami-aov. AyyappaYellaypa, 
(’82) 6 Bom 304 (307, 309) (DB), Banchodji v. Lallu, 

(’30) 17 AIR 1930 Lah 749 (749) : 126 Ind Cas 442, Nihal Chand v. Lai Dayal. 
{’12) 14 Ind Cas 59 (60) (All) (DB), Bikram Singh v. A’aratu. 

(’16) 3 AIR 1916 Pat 317 (318) : 35 Ind Cas 888 : 1 Pat L Jour 485 (DB), Deli 
Charan Lai v. Mehdi Hussain. 

(’96) 11 C P L R 3 (4), Gopal Modi Bania v. Mi. Ganga Bania. 

(’17) 4 AIR 1917 Lah 463 (464) : 36 Ind Cas 614: 1916 Pun Re No. 92, Bardhan 
V. Bam Chand. 


(’16) 3 AIR 1916 Lull 202 (203) : 33 Ind Cas 808, Azam AH v. Akhtar Hussain. 

(Court in second appeal should interfere only in exceptional cases.) 

(’16) 3 AIR 1916 Lah 146 (148) : 35 Ind Cas 67 : 1916 Pun Re No. 88, Asa Ram 
V. Btidhu Mai. 


(’22) 9 AIR 1922 Lah 170 (171) : 69 Ind Cas 895 (DB), Municipal Committee, 
Chiniot v. Bashi Bam. 


(’26) 13 AIR 1926 Lah 542 (543) ; 95 Ind Cas 565 (DB), Bur Singh v. Firyn 
Jodha Bam Ilannn Bam. 

(’37) 24 AIR 1937 Lah 767 (769) : 174 Ind Cas 927, Mangal Bayn v. Sat Deo. 
(’85) 1885 Pun Re No. 106, Joti Pershad v. Chunnilal. 

(’17) 4 AIR 1917 P C 179 (181) : 41 Mad 412 : 45 Ind App 25 : 43 Ind Cas 49a 
(PC), Krishnasami Panikondar v. Ramasami Chettiar. 

(’31) 18 AIR 1931 All 28 (28): 130 Ind Cas 840 (DB), Rama Shankar v. Janki. 
(’33) 20 AIR 1933 All 294 (295): 144 I.C. 133 (DB), Badri Prasad v. Ajyijid AH. 
(’02) 25 Mad 166 (180, 181, 182) : 11 Mad L Jour 406 (DB), Kichilappa Naicker 
v.Ramanujam. (Mercdifference in view as to mode in which discretion conferred 
by section ought to have b^n exercised is in itself no ground for interference.) 
(’85) 1885 Bom P J 152 (152) (DB), Kamalahai v. Mahomed Sahib. (Total dis¬ 
regard of ground for extension.) 

(’73) 10 Bom H C R 397 (398), Surbhai Dayaiji v. Raghiinathji. (Time extended 
without any material.) 

(’991 23 Bom 613 (618) (DB), Parvati v. Ganpaii Rolcdaji. 

(’85) 9 Bom 452 (454), Raghunath Gopal v. Nilu Nathaji. (Reasons not given for 
refusing to excuse delay.) 

(’35) 153 Ind Cas 259 (259) (Lab), Khazana Mal-Bhagat Ram v. MangatRam. 
(’30) 123 Ind Cas 83 (83, 84) (Lah), Disfrici Board, Sargodha v. Shainas Din. 
(’19) 6 AIR 1919 Pat 503 (505) ; 4 Pat L Jour 381 : 52 Ind Cas 225 (DB), Jahar 
Mai V. G. M. Pritchard. 

(’22) 9 AIR 1922 Pat 47 (48) : 64 Ind Cas 55 : 6 Pat L Jour 444 (DB), Md. Abdul 
Kasim v. Chaturbhuj Sahai. (No discretion exercised at all.) 

(’26) 13 AIR 1926 Cal 677 (679) : 92 Ind Cos 1031, Ramdhani Mwhi v. Khak- 
shardas Tati. 



EXTENSION OP PERIOD IN CERTAIN CASES 


8‘29 


there was no general rule applicable for exercise of cliscretion under this Section 5 
section, when in fact general rules of guidance in such matters had Notes 38-39 
been laid down in various decisions of the High Court, the Privy 
Council interfered with the order of the Court and set it aside.^ 

Similarly, when the Court does not apply its mind to consider the 
explanation for the delay,* or has acted illegally in admitting the 
application,^ or the discretion is exercised in an arbitrary or fanciful 
manner, or upon a ground which is not material, the appellate Court 
will interfere.® It has been held in the undermentioned case‘s that the 
question whether the facts and circumstances constitute sufficient cause 
is one of law and not of fact and can be raised in second appeal. 

39, Order under sections, if open to revision.— An order 
refusing, in the exercise of its discretion, to excuse delay in presentation 
of an appeal is not open to revision even for the purposes of showing 
that the appeal was not really time-barred.' When an order has been 
])assed by the lower Court in exercise of its discretion allowing or 


(1900-02) 1 Low Bur Rul 313 (315), Maung Po Pu v. Mating Kyin. 

(’76) 1 All 250 (251) (DB), /iaibtdnissa Bibi v. Kulsiim Bibi. (No cause, whatso¬ 
ever, assigned for not presenting appeal within time—Still Courtexcused delay— 
Appellate Court reversed order of lower Court and rejected appeal as filed bej'ond 
time.) 

(’87) 9 All 244 (246) : 1887 All W N 29 (DB), Fatima Begam v. Hansi. 

(’26) 13 AIR 1926 Lah 445 (446) : 94 I. C. 396 (DB), Bachint Singh v. Harnaui. 
(’36) 23 AIR 19.36 Lah 742 (743): 166 I.C. 698, Ladha MaUBishen Daay. Nadar. 
(’76) 1876 Pun Re No. 114, liyat v. liahimuddin. 

(’86) 1886 Pun Re No. 92, Gharib v. Pohlomal. 
iSee (’26) 13 AIR 1926 All 111 (112) : 89 Ind Cas 956, Megh Baran Singh v. 
Bama Das.} 

2. (’17) 4 AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC), Brij Indar Singh v. Lala Kanshi Ram. 

ISee also (’21) 62 Ind Cas 957 (958) (Cal) (DB), Sm. Thakamani Dasi v. Pitam- 
bar Bhtiiya. 

(’23) 10 AIR 1923 All 455 (456) : 45 All 432 : 74 Ind Cas 1039 (DB), Ahmed 
Husain v. Muhammad FasihuUah. (AIR 1917 P C 156 followed.)] 

3. (’14) 1 AIR 1914 All 521 (523) : 25 Ind Cas 30, Dewan v. Buddhu. (Only 
explanation for delay being that papers were returned by counsel to whom they 
were made over after time for apiKjal had expirc<l—//e/d, explanation insufficient.) 

(’15) 2 AIR 1915 All 240 (241): 29 I. C. 975 (DB), Janki Prasad v. Parameshwar 
Din. (Defendant in jail when ex parte decree passed — Application under O. 9, 
11. 13, C. P. C., ma<le after five years when released—Munsif grante<l application 

_ Held, application barred and proceedings irregular and without jurisdiction.) 

(’18) 6 AIR 1918 Lah 396 (397) : 42 I. C. 343 : 1917 Pun Re No. 77 (DB), Nand 
Singh v. Gulli. (Particular day gazetted as public holiday and subsequently an¬ 
other day substituted in its place and appellant misled thereby — Lower Court 
failing to consider this reason for delay — guestion of delay was considered and 

excused in appeal.) , , , 

(’30) 17 AIR 1930 Lah 1008(1069): 122 Ind Cas 575, Muhammad Iqbal v. Labha 
Mai. (No proper thought given by the lower Court to the cause of presenting 

appeal out of lime_High Court interfered with discretion and extended lime.) 

(’83) 20 AIR 1933 Lah 260 (261) ; 145 Ind Cas 153, phara Singh v. Abdullah. 
(Failing to consider plea of extension of time is material irregularity.) 

4. (’89) 12 All 67 (60) ; 1889 All W N 197 (DB), Munro v. The Cawnpore 
Municipal Board. 

5. See cases in foot-note (1). 

6. (’82) 19 AIR 1932 Lah 183 (185): 135 Ind Cos 221, Kanshi Ram Munshi Itam 
V. Raman Mai Govind Ram. 

Note 39 

1. (’14) 1 AIR 1914 Ma<l 149 (149) : 24 Ind Cas 872, Thatulayuthapani v. 
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Section 5 
Notes 39-40 


refusing an ajiplication to extend time, it cannot be interfered with 
in revision." J^nt wlierc the Court has come to its conclusion on no 
evidence and has omitted to consider whether there was sufficient cause 
for d.-liiy in i>rosentiUion, it acts with material irregularity in the 
c\( ixi.-?e of its jurisdiction and the High Court will interfere.^ So also 
wliciv tlie Court rejects the appeal as beyond time without investigating 
tlio niatter as to the allegation of illness set up by the appellant as 
tiie reason wliy the appeal had not been preferred within time, i.e., 
witliout regard to S. 5 at all, it is a wrong and illegal exercise of 
jurisdiction and the High Court will interfere in revision.^ 

It is not tlio jiractice of the Patna High Court to interfere in 
revision in the exercise of discretion by the lower Court under S. 5 
even when the exercise of that discretion is founded on a mistaken 
view of the law.® 


40. Question of exercising discretion, when arises._The 

question of extending time under this section arises only when the 
ajipoal or application in respect of which the delay is to be excused is 
filed. The parties are not entitled to invite the Court to decide the 
(juestion of limitation before they actually file their proceeding.^ 
Similarly, the question will not arise until the period of limitation has 
actually expired,^ or until the computation of time has been made.* 
^Yhere a motion to present an appeal in forma pauperis was rejected 
on the ground of limitation and thereafter an application for extending 

2. ('H4) 35 PuQ L R 374 (374), Khazana Mai Bhagat Bavi v. Mangat Bam, 
(Lower u 2 )pcllate Court considering on merits that the review petition which the 
appellant had first made to the trial Court was not justified on the grounds on 
which it was based and refusing to excuse delay in filing the appeal—No sufficient 
ground for interference in revision.) 

(‘36) 23 AIR 1936 Pesh 97 (99) : 162 Ind Cas 416, Bundhelkhand M.<& C. Agency 
V. Peoples Bank of Korthern India Ltd., Lahore. 

(’22) 9 AIR 1922 Mad 193 (193):68 I.C. 910,Perumal Moopan v. Venkatachariar, 
(’G9) 11 Suth W R 56 (57):2 Beng L R A C 181 (DB), Aujoo7inissa Bibee v. Surjo 
Kant Acharjee. (Revision under Cl. 15 of the Charter.) 

(’30) 17 AIR 1930 Cal 426(427, 428): 126 Ind Cas 781 (DB), Jnanada v. Falkner, 
(’84) 7 Mad 584 (586) (DB), Vasu Leva v. Chinnasami. 

(’14) 1 AIR 1914 Mad 149 (149) ; 24 I.C. 872, ThandaytUhapani v. Chinnathal, 
(’14) 1 AIR 1914 Nag 60 (62) : 10 Nog L R 139 : 26 I.C. 819, Baghu v. Madhgia. 
(’70) 13 Suth W R 439(440):5Beng LR 316 (DB), Asrafan7iissa Begam v.Enayet 
Ilossci^i. (Revision under Cl. 15 of the Charter.) 

(’25) 12 AIR 1925 Oudh 148 (148) : 80 lud Cas 617, Bharat y. Basant. 

3. (’38) 25 AIR 1938 Pat 413 (417) : 17 Pat 507 : 177 I.C. 564 (DB), Nrismgha 
Chara^i Nandy v. Trigunand. 

(’14) 1 AIR 1914 Upp Bur 49 (51) : 27 I.C. 967, Nga Po Kan v. Nga Shwe Dat. 
(’23) 10 AIR 1923 Mad 603 (504) : 72 I.C. 137, Gopalasamy v. Bainacha7\,dra. 

(’25) 12 AIR 1925 Mad 494 (496) : 86 I.C. 905, Snhbaraya v. Govindaswami. 

4. (’88) 1888 All W N 126 (126), Narain Dai v. Shamli Prasad. 

[See also (’85) 7 All 345 (352, 353) : 1885 All W N 73 (DB), Ear Prasad v. 
Ja/ar AH.'] 

5. (’37) 24 AIR 1937 Pat 528(530):171 I.C. 700, Thakur Smgh v. Dina^iath Sah. 

Note 40 

1. (’26) 13 AIR 1926 All 555 (557) : 95 Ind C*rs 959 (DB), Bam Sughar Bai v. 
Dharam Baj Singh. 

2. (’34) 21 AIR 1934 Nag 145 (146) : 30 Nag L R 294 : 149 Ind Cas 956, Model 
Mills Ltd. V. Hiralal Bam Gopal. 

3. (*90) 12 All 461 (491): 1890 All W N 149 (FB), BecM v. Ahsan-iUlah Khan. 
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time under section 6 was presented, it was held that as there was no Section 5 
application for leave to appeal pending, the application under S. 5 Notes 40-43 
could not lie.* 

41. Order under section 5 must give reasons. _A Court 

passing an order on an application for extending time under s. 5 must 
give its reasons for the conclusion, so as to enable an Appellate Court 
to see whether it has properly arrived at its conclusions.' In the under¬ 
mentioned case,^ where the lower Court had accepted a copy of the 
decree after the expiry of the prescribed period, being satisfied on an 
affidavit by the party as to the delay in filing it, it was held that the 
Court must be taken to have exercised its discretion under this section 
and excused the delay. 

42. Valuation of application under section 5. _ Under 

the Allahabad High Court Rules, an application under S. 5 should be 
specifically valued and if such valuation is less than Rs. 200, a single 
Judge can hear the application.' 

43. Formal application, if necessary. —Where the appellant 
did not implead certain persons not mentioned in the decree as parties, 
but on the decree being subsecpiently amended by the addition of new 
Iversons the appellant got them added in the appeal, but after the 
expiry of the limitation from the date of the original deci’ee, and the 
appeal was dismissed by the District Judge on the ground that no 
formal application under s. 5 was made for excusing the delay, it was 
held by the High Court of Allahabad that the District Judge should not 
have dismissed the appeal.' In the undermentioned case^ it was held 
that where a petition was filed out of time, it must show on the face 
of it the reason for the delay and there must further be^ an express 
prayer for condonation of the delay under S. 5. 

4. (’33) 20 AIR 1933 All 308 (309): 144 I. C. 79, Ml. Shahzadi Berjain v. Alakh, 

Note 41 

1. (’29) 16 AIR 1929 All 101(101): 112 Ind Cas 246, Oajia Prasad y.Bam Sarup. 

(’83) 1883 Pun Re No. 4, Sardarni Raj v. Nahal. {Ap(>e!il presented after time— 

Reason for allowing extension on ground of sufficient cause should be recorded.) 

(’72-92) 1872-92 Low Bur llul 300 (501), Mating Kynuh Jjon v. Maxing Shxre. 

(’26) 13 AIR 1926 Cal 1105 (HOG) : 98 I. C. 748 (UB), Adarprxya v. linmprotap. 

(’20) 7 AIR 1920 Pat 280 (281) : 54 I. C. 36, CUnturbhnj v. Mahaxnmad Jfabxb. 

{See (’32) 19 AIR 19.32 Cal 482 (484) : 59 Cal 388 : 138 Ind Cas 643 (DB), 

Jnanadasundari Shaha v. Madhabchandra Mala.l 

2. (’97) 1897 All W N 15 (16), Wahid Nur Khan v. llaqdad Khan. 

Note 42 

1. (’36) 23 AIR 1936 All 139 (140) : 160 Ind Cas 876 (D B), Durga v. Lnkhpat 
Rai. (office cannot assi^me that valuation of application cannot exceed valuation of 
appeal.) 

Note 43 

1. (’36) 23 AIR 1986 All 666 (667, 668) : 164 Ind Cas 1066 (DB), Mt. Kiilsooviun- 
nissa v. Noor Mohammad. 

[See however (’38) 25 AIR 1988 Nag 233 (235): 176 Ind Cos 33, Chetanlal Par. 
ahottam v. G. S. Gupta. (Power of High Court to apply S. 6 to appeal in lower 
appellate Court — It is doubtful if High Court has such power in ahsence of an 
application in lower appellate Court.)3 

2. (’26) 18 AIR 1926 Pat 73 (76) t 4 Pat 766:92 Ind Cas 179, Laurentius Ekka ▼. 

Duichi Koeri. 
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Sections 44. Order under section 5, if “judgment" within the 

Notes 44-47 meaning of the Letters Patent. — Where the Court allows the 

appeal ur application to be filed beyond time, as a matter of concession 
or indiil.^fiico, it is not really deciding the rights of the parties nor 
adjudicating upon their rights and liabilities. It is therefore not a 
‘judgment’ within the meaning of the Letters Patent.^ But it has been 
held by a Full Bench of tlie Bombay High Court that an order passed 
by a Division Court rejecting an application to excuse the delay in 
presenting an ai)plicatiou for leave to appeal to the Privy Council is a 
‘judgment’ within the meaning of clause 15 of the Letters Patent.^ 

45. Order under section 5, whether one “passed on 
appeal." — An order dismissing an appeal as barred after refusing an 
application to extend time under s. 5 is an order “passed on appeal" 
within s. 109 (a) of the Civil Procedure Code.^ An order extendiiKj the 
time under S. 5 and admitting the appeal is not a “final order" within 
the meaning of s. 109 of the Civil Procedure Code.^ An order admitting 
an appeal by excusing delay is not adjudicating an ‘appeal’.® 

An order dismissing an appeal as too late is a decree open to 
appeal.'^ 

46. Section 5 and Madras High Court Original Side 
Rules, Rule 356. — A single Judge of the High Court sitting in the 
admission Court is competent to excuse delay in the presentation of an 
appeal under S. 5, whether the appeal is against a decree iiassed on 
the Original Side or is from the decree of a mofussil Court.^ 

47. Appeal on behalf of or against dead person.—Where 
an appeal w’as filed on behalf of a dead person and subsequently his 
legal representatives applied to continue the appeal, the Court treated 

Note 44 

1. (’35) 22 AIR 1935 All 620 (624):57 All 983:157 Ind Cas iFB),Mt.Shahzadi 
Bcijam V. Alakh Nath, (Clause 10 of Letters Patent, Allahabad.) 

(’29) 16 AIR 1929 Cal 214 (216):56 Cal 135:114 lud Cas 88{FB), Brojo Qoi)al Bay 
V. Ainar Chandra. (Clause 15 of Letters Patent, Calcutta.) 

(’36) 23 AIR 1936 Mad 387 (388) : 59 Mad 656:161 Ind Cas 416 (DB), Anantha- 
narayana Iyer v. Barichan. (Orders excusing delay and admitting appeal — As 
orders did not end any proceeding no appeal lies therefrom.) 

2. {’24) 11 AIR 1924 Bom 399 (403): 48 Bom 442 : 80 Ind Cos 862 (SB), Nagindas 
Motilal V. Nilaji Moroha. 

Note 45 

1. (’21) 8 AIR 1921 Cal 415(416,416): 621. C. 216(DB), PramothNathy. W. A. Lee. 
(’12) 16 Ind Cas 486 (486) (Mad) (DB), Krishnasami v. Baynasaini. {Assumed.) 
(’26) 13 AIR 1926 Pat 102 (102) : 90 Ind Cas 723 (DB), Pereira v. East Indian 

Bailway. 

[But see (’08) 32 Bom 108 (109, 110) : 9 Bom L R 666 (DB), Karsandas Dha- 
ramsey v. Gangabai. (Cose under the old Code of Civil Procedure — Such an 
order is not one “passed on appeal” within S. 595 of the Code of 1882.) 

(’36) 23 AIR 1936 Oudh 110 (112) : 11 Luck 599 : 159 Ind Cas 483 (DB), ML 
Karim Jehan Begam v. Girdhari Lal.l 

2. (’26) 13 AIR 1926 Pat 102 (102) : 90 I. C. 723 (DB), Pereira v. E. I.Bailway, 

3. (’13) 21 Ind Cas 96 (98) (Mad) (DB), Biithna Gramany v. Veerabudra Iyer. 

4. (’85) 9 Bom 452 (453) (DB), Baghunath Gopal v. Kilu Nathaji. 

Note 46 

1. (’13) 21 Ind Cas 96 (98) (DB) (Mad), Gramany Veerabudra Iyer. 
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the application as an appeal by the representatives themselves and 
excused the delay under this section.' Where an appeal is filed against 
a dead person under a hona fide mistake and if the time expires before 
the representatives are brought on record, the time may be extended 
under section 5.^ 


6 .* (1) Where a person entitled to institute a 
Legal disability, suit ov make an application for the 
execution of a decree is, at the time from ^yhich the 

• Act of 1877 : S. 7. 


7. If a person entitled to institute a suit or make an application be, at the 

J^caal Disability which the period of limitation is to be reckoned, 

^ '’a minor, or insane, or an idiot, he may institute the suit or 

make the application within the same period after the disability has censed, as 
would otherwise have been allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed. 

When be is, at the time from which the period of limitation is to be 
j, 1 t., ^ reckoned, affected by two such disabilities, or when, before 
uotioie ana Stic- disability has censed, he is affected by another disability 
ccssifc dxsabihUes. institute the suit or make the application within the 

same period after both disabilities have ceased, as would otherwise have been 
allowed from the time so jn'escribed. 

When his disability continues up to his death, his legal represeiUative may 
institute the suit or make the application within the same period after tlje death 
as would otherwise have been allowed from the time so prescribed. 

. .... > When such representative is at the date of the death affected 

Disability oj ^ such disability, the rules contained in the first two 

representative. paragraphs of this section shall apply. 

% m 0 * m • • • 


lUusiraiions. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at 
any time within three years from the date of his attaining majority. 

(c) A right to sue accrues to ^ during his minority. After the accruer, but 
while SS is still a minor, he becomes insane. Time runs again.st 2 from the date 
when his insanity and minority cease. 

{dj A right to sue accrues to A' during his minority. X dies before attaining 
majority and is succeeded by Y, his minor son. Time runs against Y from the 
date of his attaining majority. 

• •••••• 


Act of 1871 : S. 7. 

... 7. If a person entitled to sue l>o, at the time the right 

TiCgal axsaoiliiy. accrued, a minor, or insane, or an idiot, 

he may institute the suit within the same period after the disability ha.s 
censed, or (when be is at the time of the accrual affected by two disabilities) after 
lioth disabilities have ceased, o-s would otherwise have been allowed from the time 
presci'ibed therefor in the third coluiyn of the second schedule hereto annexed. 

When this disability continues up to his death, his representative in interest 
may institute the suit within the same period after the death as would otherwise 
have been allowed from the time prescribed therefor in the third column of the 
same schedule. 

lUusiraiions. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He comes of age four years after the accrual of the right. He may institute his 
suit at any time within three years from the date of his coming of age. 


Note 47 

1. (’08) 18 Mod L Jour 401 (461) (DB), SuhharatfU^u v. Lingayyn. 

2. (’86) 28 AIB 1936 Pesh 192(193): 1651. C. 201, v. .dc/iaraji?aMi. 
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period of limitation is to be reckoned, a minor, or 
insane, or an idiot, he may institute the suit or make 
the a]^plieation within the same period after the 
disalulity lias ceased, as would otherwise have been 
allowed from the time prescribed'therefor in the 
tliird column of the first schedule. 

(2) Where such person is, at the time from 
wliich the period of limitation is to be reckoned, 
affected by two such disabilities, or where, before 
his disability has ceased, he is affected by another 
disability, he may institute the suit or make the 
application within the same period, after both dis¬ 
abilities liave ceased, as would otherwise have been 
allowed from tlio time so prescribed. 

(3) Where the disability continues up to the 
death of such person, his legal representative may 
institute the suit or make the application within 
the same period after the death as would otherwise 
have been allowed from the time so prescribed. 

(4) Where such representative is at the d 4 te of 
the death affected by any such disability, the rules 
contained in sub-sections (1) and (2J shall apply. 

Illustrations. 

(a) The right, to sue for the hire of a boat accrues to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at 
any time within three years from the date of his attaining majority. 

(b) A right to sue accrues to Z during his minority. After the accruer, but 
while Z is still a minor, he becomes insane. Time runs against Z from the date 
when his insanity and minority cease. 

(c) A right to sue accrues to X during his minority. X dies before attaining 
majority, and is succeeded by Y, his minor son. Time runs against Y from the 
date of his attaining majority. 


Computation of 
period of Ixmxtation 
in case of legal dts- 
abilxty. 


Act of 1859 : Ss. 11 and 12. 

11. If, at the time when the right to bring an action first accrues, the 

person to whom the right accrues is under a legal disability, 
the action may be brought by such i>erson or his represen¬ 
tative within the same time after the disability shall have 
ceased as would otherwise have been allowed from the time 
when the cause of action accrued, unless such time shall 
exceed the period of three years, in which case the suit shall be commenced within 
three years from the time when the disability ceased; but if, at the time when the 
cause of action accrues to any person, he is not under a legal disability, no time 
shall be allowed on account of any subsequent disability of such person or of the 
legal disability of any person claiming through him. 

■U 77 ,/.# /o ha ^2. Tlic followiug persous shall be deemed to be under 

j legal disability within the meaning of the last preceding 

, ^ j % , f section — Married women in cases to be decided by English 

legal dxeah^UUj. lunatics. 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Relative scope of sections 6 

and 17. 

4. Retrospective effect of section. 

5. “Person.** See Notes 6 to 8. 

6. Whether section applies to 

incorporated body. 

7. Whether section applies to an 

unincorporated body or to a 
number of persons collectively. 

8. “Person entitled to institute a 

suit or make an application.” 

9. “Suit,” meaning of. See S. 2, 

clause 10. 

10. “Disability.” See Notes 3, 23, 24. 

27 and 28. 

11. Disability and incapacity. See 

Note 3. 

12. “Reckoned.” 

13. Proceedings to which section 

applies. 

14. Section applies only to the per¬ 

son entitled to sue or apply 
for execution at the com¬ 
mencement of limitation. 

15. Disability must exist at the 

time from which period of 
limitation is to be reckoned. 

16. Suit by after-born member of 

Hindu joint family to set aside 
alienation of joint family pro¬ 
perty. 

17. Suit by Hindu reversioner to 

set aside alienation or adop¬ 
tion by widow. 

18. Suit by reversioner under Pun¬ 

jab Customary Law to set 
aside alienation of ancestral 
property by collateral. 

19. Suit by reversioner or adopted 

son succeeding to an estate 
after a Hindu widow. 

20. Applicability of the section to 

periods fixed by special or 
local Acts. 

21. Applicability of the section to 

period of twelve years fixed 
by Section 48, Civil Procedure 
Code. 

22. Period fixed by Court cannot be 

extended under this section. 


23. Disabilities to which section 

applies. 

24. Minor. 

25. Section, whether applies to child 

in womb. 

26. Whether minority negatives 

knowledge. 

26a.Whether there can be adverse 
possession against a minor or 
other person under disability. 
See Note 24 under Articles 142 
and 144. 

27. “Insane.” 

28. “Idiot.” 

29. Onus of proof and evidence as 

to disability. 

30. Suit on behalf of Hindu idol. 

31. “Within the same period after 

the disability has ceased.** 

32. Section does not prevent 

running of limitation against 
person under disability. 

33. Privilege under section is not 

confined to proceedings insti¬ 
tuted after the cessation of 
disability. 

34. Acquisition of prescriptive title 

against person under disability. 

35. Effect of existence of guardian 

for person under disability. 

36. Estate of minor under manage¬ 

ment of Court of Wards. 

• 

37. Appointment of administrator 

to estate of person under 
disability. Sec Note 3. 

38. Estate of minor in hands of 

executor. 

39. Appointment of receiver to 

estate of person under dis¬ 
ability. 

40. Whether extension of time 

under the section can be 
claimed by assignee from per¬ 
son under disability. 

41. Whether period extended under 

this section is ‘‘period pres¬ 
cribed” for suit or application. 

42. Clause (3) : Death of person 
under disability. 

43. “Legal representative.” 

44. Clause (4) : Minority or other 
disability of legal representa¬ 
tive. 
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Olhcr Top\c$ 

Accrual of caiine of action. See Notes 14 
and lo. 

Acknowlcdj^mcnt when creditor is minor. 
Slc Notc> 11 and 15. 

Ai'e — Determination of. See Notes 24 
ami 25. 

Computation of period. See Note 31. 

Disalnlity—Wlietber confers exemption 
apart from statute. See Note 20. 

Idtij'iint sliould plead disability. See 
Note 2U. 

Mental weakness on account of injuries 
is not insanity. See Note 27. 


f'jniscdfancoNsJ 

Privilege under section is personal. See 
Notes 2, 16, 32 and 40. 

destitution application—Section applic¬ 
able. See Note 13. 

Section does not apply to appeals. See 
Note 13. 

Section not applicable to persons collec¬ 
tively. See Notes 7 and 8. 

Sections 6 to 8—Supplementary to each 
other and not mutually exclusive. See 
Note 2. 

Section 8, an exception to Ss. 6 and 7. 
See Note 2. 

Suit during disability not barred. See 
Note 3. 


1. Legislative changes. — This section corresponds to s. 7 in 
the Acts of 1877 and 1871 and to ss. li and 12 in the Act of 1859 . The 
changes made in the section in the various Acts may be reviewed 
under the following heads : 

i. M ho are to he treated as persons under legal disability : 

Lnder the Act of 1859 (s. 12 ), married women, in cases to be 
decided under the English law, were also persons under legal 
disability in addition to minors, lunatics and idiots. Married 
women were removed from the category of persons under dis¬ 
ability in the later Acts. (See Note 23.) 

S, Point of time at jchich disability should exist : 

Under the present section and the corresponding section (s. 7) of 
the Act of 1877, the point of time at which the disability should 
exist is the time from which the period of limitation is to be 
reckoned. But, under the Acts of 1859 and 1871, it was the time 
when the right to sue accrued, (see Note 15.) 

3. Proceedi7t(;s to which section applies : 

The Acts of 1859 and 1871 applied only to suits. The Act of 1877 
applied to suits as well as applications. But the present section 
applies to suits and applications for execution, (see Note 13.) 

Applicability to suits for pre-emption : 

The Acts of 1859 and 1871 applied to suits for pre-emption as 
well as to other suits. Such suits were excluded from the opera¬ 
tion of the section in the later Acts, (see Note 13 and section 8 .) 

5. Death before cessation of disability : 

The provision as to the death of the person under disability 
before the cessation of his disability did not occur in the Act 
of 1859, 

6. Simultaneotis and successive disabilities : 

The provisions as to these did not occur in the Act of 1859. 
The Act of 1871 introduced the provision as to simultaneous 
disabilities. It was the Act of 1877 that first provided for 
successive disabilities as well. 

7. Disability of legal representative in case of death of person 

under disability before the cessation of disability : 

The Acts of 1859 and 1871 did not contain any provision as to 
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this. In fact, the Act of 1859 did not provide for the contingency 
of a person dying before cessation of his disability, (see Note 44.) 
■6, Def inition of minority : 

The Act of 1871 contained a definition of minority. It said that a 
minor was a person who had not completed his eighteenth year. 
This definition was omitted in the later Acts, (see Note 24 .) 

Extended period, whether applicable to s^iit by legal representative 
of person under disability : 

Under the Act of 1859, it was provided that in case of the dis¬ 
ability of the person entitled to sue, he or his representative 
might sue within the extended period. In the later Acts, this 
privilege is confined to the person under disability, (see Note 40.) 

2. Scope of the section—The scheme of the Act is that, as 
a general rule, suits and other proceedings instituted after the lapse* 
of the period prescribed by the first schedule should be barred. But, 
this general rule is subject to the exception that, under certain special 
circumstances, which have been defined in the body of the Act, a suit 
or other proceeding though instituted after the lapse of the period so 
prescribed should not be time-barred.^ The provisions of the Act,* 
which are, thus, exceptions to the general rule and enable proceedings 
to be instituted after the lapse of the period prescribed by the fir.st 
schedule, may be classified as follows : 

(1) Where the prescribed period of limitation is not affected but the 

delay in the institution of the proceeding is condoned, (s. 4 .) 

(2) Whore the prescribed period of limitation is not affected but 

the Court is given the discretion to excuse the delay in the 
institution of the proceeding, (s. 5.) 

<8) Where the period of limitation is extended, i.e., an additional 
period is given to the litigant. (Ss. 6, 7, 19, 20 and 23.) 

(4) Where an absolute exemption from the law of limitation is 
given. (S. 10.) 

(6) Where a certain period is directed to be excluded in computing 

the period of limitation, (ss. 12 to 16 .) 
f6) Where the starting point of limitation is postponed, (ss. 17, 
18 and 24.) 

(7) Where the running of limitation is s^ispended for a certain 

period. (S. 9, Proviso.) 

This section is one of the luovisions which extend the period of 
limitation laid down by the first schedule. (See Notes 31 to 33.) 

The ground on which the extension is given is the disability of 
the person entitled to sue or apply. But the section does not contain 
the entire law on the subject. It enumerates the kinds of disabilities 
•on account of which limitation will be extended. But, the circum^ 
stances, under which and the extent to which, limitation will bo 
extended on such ground are dealt with not only in this section but 
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also in Ss. 7 and s. Thus, the three sections together constitute one 
unit and are supplcnientary to each other and not mutually exclusive.^ 

Tlie scheme of the sections is this. Section G lays down the geyieral 
rule in accordance with which the question of limitation must be 
determined in cases where the person entitled to sue or apply is under 
a disability. Section 7 provides a special rule for some of these cases 
and, consequently, if a case falls within the provisions of s. 7 , the 
question of limitation must be determined in accordance with them 
and not in accordance with S. G.^ Section 8 serves as an exception ,to 
botli sections G and 7 in two respects : 

(1) It exempts suits for pre-emption from the operation of both the 

sections. 

(2) It provides that sections G and 7 cannot operate so as to extend 

the ordinary period of limitation applicable to a case for more 

than tlirce years from the cessation of disability or the death 

of the person aft'ected thereby. 

The conditions for the applicability of S. G are as follows : 

(1) The person entitled to sue or apply must be under a disability. 

(2) The disability must be of a person entitled to sue or apply at the 

time from xohich limitation is to be reckoned, (see Note 14.) 

(3) The disability must exist at the time from which the period of 

liyniiation is to be reckoned. (See Note 15.) 

( 4 ) The disability must be of the kind specified in the section, viz., 

minority, insanity or idiocy, (see Note 23.) 

( 5 ) The proceeding in question must be a suit^ or an application for 

the execution of a decree. (See Note 13.) 

(6) The period of limitation for the proceeding must be fixed by the 

first schedule, (see Notes 20 to 22.) 

The privilege under the section is not confined to proceedings 
instituted after the cessation of disability. (See Note 33.) It extends 
also to proceedings instituted on behalf of the person under disability 
during the continuance of the disability. But, the privilege is personal 
and does not apply to an assignee from the person under disability, 
(see Note 40.) As to whether minority is a general principle of exemp¬ 
tion from limitation, apart from this section, see Note 20. 

3, Relative scope of Sections 6 and 17,—This section refers 
to cases where a person is under a disahilitxj to sue, while S. 17 refers 
to cases where there is no person in existence capable of suing. Where 
a cause of action accrxies in favoxir of a pex'son but he is, at the time 
of such accrual, a minor, or insane or an idiot, there is a disability to., 
sue. Where a right to sue accrues to the estate of a deceased person, but 

2. (’19) 6 AIE 1919 A11209 (210): 41A11435 : 491. C.990(DB), i2aU22aw v.27adar.. 

3. (’19) 6 AIR 1919 All 209 (210) : 41 All 435 : 49 Ind Gas 990 (DB), Bati 

V. Nadar. (Proceeding barred under S. 7 even as against person under disability 
on the ground that a discharge could have been given without his concurrence— 

It cannot be contended that under S. 6 the person under disability is entitled to 
extension of time so far as he is concerned.) 

4. Suits for pre-emption arc exempt from the application of the Section — See S. 8. 
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there is no person who is entitled to institute a suit in respect of such 
right to sue, it is a case of there being no person capable of stiing. In 
such cases, limitation does not begin to run at all until there is a person 
who is capable of suing.^ This is the principle on which s. 17 is based. 

Illustratioyis. 

1. A owes B money under a bond. The money is payable on 10th January 
1935. B dies in December 1934 leaving as his legal representative C who, however 
is an alien enemy residing in foreign territory at the time the right to sueaecmes! 
Under S. 83 of the Civil Procedure Code, C cannot institute a suit in the ferilish 
Indian Courts and is, thus, incapable of skiing. Where, however, the incapacity 
is removed, as for instance, by C coming and residing in British India with the 
permission of the Governor-General in Council, limitation will begin to run under 
S. 17 from the date when the incapacity is removed. 

2. A owes money to B under a bond under which the money is payable in 
January 1935. B dies intestate in December 1934 and is governed for the purposes 
of succession by the provisions of sub-s. (1) of S. 212 of the Succession Act, 1925 
Under that section, “no right to any part of the property of a person can be 
established in a Court of Justice unless letters of administration have first been 
granted by a Court of competent jurisdiction.” Unless, therefore, such letters have 
first been granted to the estate of B, there will be no legal representative capable 
of suing on the debt. Limitation will, under S. 17, begin to run only when such 
letters are granted to any person. 

It follows from the above that a disability to sue is, in law, a 
very different thing from an incapacity to sue.^^ In the former case, 
the starting point of limitation is not postponed but an extended period 
is given on personal grounds. In the latter case, the starting point of 
limitation is itself postponed, until there is a person in existence 
capable of suing. It is, therefore, clear that a person under disability 
cannot, on that ground alone, be considered as being incapable of 
instituting a suit within the meaning of S. 17, though it is possible to 
conceive of a case where a person is incapable of suing and is also under 
a disability, as where a legal representative is an alien enemy, as well 
as a minor. 

In liivett-Carnac v. Goculdas^^ the High Court of Bombay, 
however, expressed the view that a minor legal representative of a 
deceased person must, by virtue of his minority, be considered a person 
incapable of instituting a suit. The facts of the case were as follows : 
A partner in a firm, who was a Hindu, died intestate leaving a minor 
heir. Four years later, letters of administration to the estate of 
the deceased were granted to the Administrator-General of Bombay. 
Within three years thereafter, the latter filed a suit against the other 
partners of the deceased for an account of the profits of the partnership 
and for the share of the deceased in such profits. It was contended 
that under Art. 106 of the Limitation Act, the suit was time-barred as 
it was brought more than three years from the date of the dissolution 
of the partnership, which took place on the death of the partner for 
whose estate letters 6f administration had been granted. The contention 

Note 3 

1. Halsbury’B Laws of England, Vol. 19, pages 53 and 66. 

la. (’41) 28 AIK 1941 Mad 449 (466) (FB), VenhaUewara .Sarma v. Venkal€$a 
Ayyar. (See the observations of Abdur Kabman, J., at page 466.) 

2. (’96) 20 Bom 16 (40, 41, 42, 44) (DB). 
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Avas oveiTuloil and it was held that as the minoi* was not capable of 
suing within the meaning oi s. 17, time must be computed under that 
section from the date on which the letters of administration were 
granted to the Administrator-General, inasmuch as only then, there 
came into existence a legal representative capable of instituting a suit. 
The case went up on appeal to the Privy Council, Bhagioandos v. 
Itii'flt-Carnac:^ Their Lordships of the Privy Council confirmed the 
decision of the High Court that the suit was not barred by limitation, 
on the ground that tlie Administrator-General must be deemed to he 
suiuif on behalf of the minor heir. No reference was made to S. 17 or 
to the views of tlie High C’ourt on the interpretation of that section. 
If the .suit was on behalf of the 'nii}io)\ there was clearly no question 
of its being barred during his minority. The reasoning on which the 
Privy Council judgment is based is really inconsistent with the reason¬ 
ing of the High Court, although the actual decision w*as confirmed. 

U was, however, held in the undermentioned case** of the Calcutta 
High Court hy Mr. Justice Sale sitting as a single Judge, that in view 
of the confirmation of the decision of the High Court by the Privy 
Council in the case referred to above, their Lordships must be deemed 
to have upheld the view of the High Court that a minor is a person 
who is incapable of instituting a suit within the meaning of S. 17. It is 
submitted that, in view of the discussion above, this decision cannot be 
accepted as correct. The effect of holding that a person under disability 
is necessarily a person incapable of instituting a suit w'ithin the meaning 
of s. 17, will be to nullify the provisions of S. 6 and S. 8 and of making 
limitation begin to run only from the date when the disability ceases. 
The decision is also inconsistent wfith several cases, where suits were 
broiight on a cause of action which had accrued to the estate of deceased 
persons, who had died intestate, leaving minor heirs and in which the 
(luestion of limitation was determined purely by reference to Ss. G and 
7 and not to section 17.® 


4. Retrospective effect of section. — The corresponding 
section of the Act of 1877 (S.7) applied to all applications, whereas 
the present section applies only to applications for execution. Hence 
where a right to make an application (other than an application for 
execution) had arisen prior to the coming into force of the new Act, 
and had not become time-barred \inder the provisions of the old Act 
due to the operation of s. 7 of that Act, the question would arise as 
to the retrospective effect of the amendment of the section in the 

3. (’99) 23 Bom 544 (549, 550) : 26 Ind App 32: 3 Cal W N 186: 7 Sar 451 (P C). 

4. (’05) 9 Cal AV N 537 (641, 542), Mohit Lai Dutt v. Baj Narain Dutt. 

5. (’02) 25 Mad 26 (36, 40) (DB), Ahinsa Bibi v. Kader Saheb. (Suit for 

account of dissolved partnership by heirs of deceased partner—Section 7 applied.) 

(’17) 4 AIR 1917 Mad 197 (198) : 33 Ind Cas 564 (DB)r Bavachutiy v. Knnhi 
Pathumma. (Do.) 

(’19) 6 AIR 1919 Bom 78 (78, 79) : 51 Ind Cas 79 : 43 Bom 487 (DB). Ghtdam 
Goiis Mia Khot v. Shriram Pandnrang. (Mortgage by deceased—Suit for 
redemption hr his legal representatives—Section 7 applied.) 

(’29) 16 AIR 1929 All 142 (143, 144) : 116 Ind Cas 481 (DB), Mohammad Zahur 
Ahsan r. Mt. Maimnna. (Wife of Mahomedan pre-deceosing her husband—Suit 
by sons for share of her dower debt— Held S. 7 did not apply.) 
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new Act. In othev words, the question would be whether limitation 
for the application should be calculated according to the amended 
section or according to the old section. The calculation of limitatioii 
according to the amended section, in such cases, may lead to either 
of two results — 

(a) It may cut short the period within which the 

application can be brought. 

(b) It may make the application time-barred. 

In the first case, the effect of the amendment would not be to 
destroy any vested right, the principle being that there is no vested 
right in a period of limitation. Hence, under the principle discussed 
in the Preamble Note 15, the period of limitation should he calculated 
only in accordance with the amended section in such cases.^ 

In the second class of cases, the effect of the amended section, 
if such section is applied, would be to destroy a right which is^in 
existence and enforceable on the date of the coming into force of the 
new Act. But to such cases, the principle that where the Legislatui*e 
has indicated its intention that the Act should be retrospective the 
Act should be construed retrospectively, will apply. 

In the cose of the Limitation Act of 1908, there arc at least two 
indications showing that the Act is intended to operate retrospectively. 
The first is that though the Act is passed on the 7th August 1908, its 
commencement is postponed to the 1st January 1909, thus giving ample 
notice to those who would be affected by the changes made by it, to 
seek their remedies under the old law.'® The other indication is that, 
by S. 30 (now repealed), the Act provided a special period of two years 
from the commencement of the Act in the case of suits for which a 
shorter period has been fixed under the new Act than under the old one. 

Hence, even in the case of applications that would be time-barred 
on the date of the coming into force of the new Act, if the provisions 
of such Act were applied, it is only such provisions that should be 
applied and not the provisions of the old Act.^ In this view, the 
undermentioned decision^ is, it is submitted, not correct. 

Where an Act is passed, which removes from the applicability of 
this section, any class of suits in respect of which, up to the time of the 
coming into force of such Act, the beneficial provisions of this section 
would be applicable, the question would arise as to the applicability 

Note 4 

1. (’30) 17 A I B 1930 Cal 34 (35, 36. 37) : 56 Cal 1117 : 122 Ind Cas 201 (DB), 
Khondkar Mahomed Saleh v. Chandra Kumar Mukerji. 

la. (’10) 8 Ind Cas 648 (644): 35 Mad 678 (DB), Chidambaram Chetly v. Karup- 
pan Chetty. (Following 6 Ind Cas 420.) 

2. (’10) 8 Ind Cns 643 (543, 544) ; 35 Ma<l 678 (DB), Chidambaram Chetty v. 
Karuppan Chetty. (Application to set aside ex parte decree.) 

(’17) 4 AIK 1917 Lah 144 (146, 147): 1916 Pun Be No. 101 : .37 Ind Cas 292 (DB), 
Manohar Lai v. Mt. Sadiqa Begam. (Do.) 

(’18) 6 A I B 1918 Oudh 379 (385) : 48 Ind Cas 39 (DB), Kaniz Mehdi Begam v, 
RastU Beg. (Application to set aside execution sale.) 

3. (’ll) 11 Ind Cns 401 (402, 403) (Cal) (DB), Fazil Karim v. Ananda Mohan 
Bay. (Application to set aside execution sale.) 
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of the new Act to ca^es where the right to sue has already accrued 
before the coining into force of the new Act. In such cases also, if the 
application of the new Act does not altogether destroy the right of suit 
that is available on the date of the coming into force of the Act, the 
provisions of the Act must be applied, though their effect will be to 
curtail the period of limitation that would have applied otherwise. But 
if the effect of applying the new Act is to destroy the right existing 
on the date of the coming into force of the new Act, by making it 
tinie-liarred, then it must be held that the new Act does not apply 
on the principle that statutes should not be construed retrospectively 
so as to affect or destroy vested rights.^ But even vested rights can be 
extinguished by an Act of the Legislature and if the intention of the 
Legislature is clear, that rights existing under the old law should be 
put an end to, on the coming into force of a new' law', effect must be 
given to such intention.^ 

AVhere a right has already become barred by limitation under 
the existing law', the coming into force, subsequently, of an enactment, 
w'hich provides a longer period of limitation for similar cases, cannot 
l■evi^e the barred right. Thus, where a right accruing to a minor 
becomes time-barred under a law', w'hich makes no provision for 
extension of limitation in the case of minors, the coming into force, 
later on, of a statute, which confers such extended period in the case 
of minors, will not revive the barred right.® 

5. “Person.”—See Notes 6 to 8. 


6. Whether section applies to incorporated body. —This 
section provides for cases in which a “person” entitled to sue or apply 
for execution is under a disability at the commencement of limitation. 
The w'ord “person” is defined in the General Clauses Act, S. 3, Cl. 39, 
as including a body of individuals whether incorporated or not. But, 
as the definitions in the section are applicable only w'ben there is 
nothing repugnant in the subject or context to their adoption, the 
above definition w'ill not apply to the construction of this section if the 
subject or context makes the application of the definition inapj^ropriate. 

4. (’16) 3 A I B 1916 Mad 912 (913, 914, 916) : 30 Ind Cas 94 : 39 Mad 645 (DB), 
Bajah of Pittapur v. Venkata Svbha Row. (Letters Patent Appeal from A I B 
1915 Mad 1211 — Bight to sue for rent not aSected by provisions of Madras Act, 
I of 1908, making disability provisions of Limitation Act not applicable to such 
suits—Seshagiri Iyer, J., contra.) 

5. (’ll) 11 Ind Cas 912 (914) : 7 Nag L B 125, Shankargir v. Bamachandra. 
(C. P. Tenancy Act of 1898, S. 94(3) providing that S.7 of Limitation Act should 
not apply to suits for rent—Suits for rent accrued due prior to coming into force 

of the Act, whether affected by provisions — Hctd that they were affected_The 

general scope and purview of the Act must be taken into consideration if the 
statute is retrospective — Held in this case that the intention to make the Act 
retrospective was clear — Moreover, the right to sue for rent accrued under the 
Contract Act and not the Tenancy Act and so the provisions of the General 
Clauses Act, S. 6, cl. (c), are no bar to holding that the provision is retrospective 
—With reference to cl. (e) of the said section, the intention to make the provision 
retrospective is clear.) 

See Preamble Note 15. 

6. (’74) 22 Suth W B 17 (21) : 13 Beng L E 445 (DB), Thakttr Kopilnauth Sahi 
Deo V. The Oovernvient. {Held that the right to bring the suit having been 
extinguished by S. 9 of Act XXV of 1857 was not revived by repeal of the Act.) 
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In this view, the section clearly will not apply to an incorporated 
body of inaividuals. The reason is this. An incorporated body has a 
distinct existence in the eye of the law apart from the persons who 
constitute the body.^ The disabilities dealt with by the section are 
disabilities affecting the persons toho are entitled to sue or apply 
(Note 12 ). The section, therefore, cannot apply to an incorporated body 
unless the disabilities referred to in the section can be conceived of as 
affecting such body, apart from the members constituting the body. 
But. the disabilities dealt with in the section are in their nature such 
that they can affect only actual human beings and not fictitious 
entities, which have no existence except in the eye of the law,^ like 
incorporated bodies. Hence, the section will not apply to cases where 
the right to sue or apply for execution is vested in an incorporated 
body as distinct from the individuals who are its members, although 
such individuals may themselves be affected by the disabilities men¬ 
tioned in the section. 

7. Whether section applies to an unincorporated body 
or to a number of persons collectively. — It has been seen in 
Note 6 that notwithstanding the definition of the word “person” in 
section 3, clause 39 of the General Clauses Act as including a body of 
individuals whether incorporated or not, this section does not apply to 
an incorporated body. The reason for this view is that an incorporated 
body is a fictitious entity having no existence except in the eye of the 
law^ and the disabilities mentioned in this section cannot apply to 
such entity. 

But, the above consideration will not apply to an unincorporated 
collection of individuals. The reason is that such individuals do not, 
like an incorporated body, constitute collectively a fictitious legal 
entity which has an existence in the eye of the law. An unincorporated 
body of Iversons simply means a number of persons taken together. 
When such a body is spoken of as having rights and liabilities, the 
reference is simply to the fact that a number of i^ersons are entitled 
to certain common rights or are subject to certain common liabilities. 
An unincorporated body, thus, stands {or actual human beings. Hence, 
the ground on which it must be held that tlie section does not apply to 
an incorporated body, viz., that such body is only a legal person and not 
an actual person, cannot apply in the case of an unincorporated body. 

But, notwithstanding the above distinction between an incorpo¬ 
rated and an unincorporated body, it is clear that the section cannot 
apply to a number of persons collectively. It can only apply to persons 
separately and individually. The reason is that collectively a number 
of persons cannot be said to be “a minor or insane or an idiot” in the 
sense that they are affected by the identical (as distinguished from 

Note 6 

1. See Salmond’s Jurisprudence, 8th Edition, page 340. 

2. See Salmond’s Jurisprudence, 8th Edition, pages 336-337. 

Note 7 

1. See Salmond'a Jurisprudence, 8th Edition, pages 336-337. 
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sijnilnr) niinoi-ity or insanity or idiocy. Further, if, of these persons 
entitled to .<ue, one is a minor, another insane and the third an idiot, 
it cannot he said that collectively they arc under any one or more of 
the disabilities inontionod in the section. 


Further, the section provides that the suit or application may be 
instituted after the cessation of the disability. Where a number of 
persons are under the same kind of disability or each of them is under 
a different kind of disability, except in very rare cases (as for instance, 
in the case of twins who are minors), the disability of each of these 
persons will terminate at a different time. Hence, except in very rare 
cases, it will be impossible to say that the disability of such persons, 
as a body, comes to an end at any one time. Therefore, the question 
would be, from what point of time the extra period of limitation 
allowed under this section is to be calculated in such cases. It would' 
be very difiidiilt to answer this question satisfactorily. 


In the undermentioned case,^ however, the view has been expressed 
by iJhashyam Aiyengar, J., that in such cases, the time when the last 
of the persons under disability ceases to be under disability, should be¬ 
taken as the time when the disability of the persons entitled to sue- 
comes to an end. It is submitted that in view of the discussion above, 
this view is not correct and a similar argument with reference to 
another provision of the Limitation Act was rejected by the Madras 
High Court itself in the undermentioned case.^ In that case the argu¬ 
ment was with reference to Art. 44, which provides a period of three 
years’ limitation for a suit by a ward on attaining majority to set 
aside an alienation of property by his guardian, the starting point 
of limitation being specified as the time at which the ward attains 
majority. There were two wards who constituted a joint Hindu family 
and their property had been alienated by their mother acting as their 
guardian. The elder brother failed to sue within three years from the- 
date of his attaining majority. A suit was brought afterwards but 
before the expiry of three years from the attainment of majority by the 
younger ward. It was contended that the suit was time-barred. In 
reply to this, it was argued that under the article it was the date on 
which the younger ward attained majority that must be taken as the 
date on which the “ward” attained majority in the case, as the right 
to sue to set aside the alienation was vested in both the wards. But 
the argument was repelled. As pointed out in that case, it is difficult 
to see how a date on which one person attains majority can be treated 
as the date on which another person also attains majority when such 
other person really attains majority on some other date. 


2. (’02) 25 Mad 26 (37) (DB), A/niisa Bihi v. Abdul Kader Saheh. (According to 
the learned Judge, the latter part of S. 7 applies to cases where all the persons 
entitled to sue or apply are under a disability — But for this provision, he says, 
time will begin to run under S. 6, not from the time when one of them ceases to 
be under disability and becomes capable of giving a discharge without the con¬ 
currence of the others, but only from the time when the last of such persons has 
ceased to be under disability.) 

3. (’15) 2 AIR 1915 Mad 1201 (1201, 1202, 1203) : 21 Ind Gas 410 (411) : 38 Mad 
118 (DB), Doraisaiuy v. 
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8. “Person entitled to institute a suit or make an 
application.” — Section 7 of the Act of 1877, corresponding to tliis 
section, applied to cases where “a person entitled to institute a suit or 
make an application” was under disability at the time from which 
the period of limitation was to be reckoned. Section 8 of the Act, 
corresponding to the present S. 7, applied to certain cases where one 
of ‘‘several joint creditors or claimants” was under a disability. The * 
latter section was, however, held inapplicable to certain cases such as 
applications for execution by execution creditors,^ and suits where 
one only of the plaintiffs was under a disability and the others could 
not give a valid discharge without his concurrence.^ In such cases the 
applicability of S. 7 came to be considered and the question had to be 
decided on an interpretation of the words ‘‘person entitled to institute 
a sxiit or make an application.” According to the High Court of Madras, 
these words meant, where several persons were jointly entitled to make 
an application or to sue on a single cause of action, all such persons 
and not any single one of them, so that, it was held that unless all such 
Iversons were under disability at the time from which the period of 
limitation was to be reckoned, the section was inapplicable.® These 
decisions followed the English case of Perry v. Jackson* which was a 
case bearing on the interpretation of the proviso to S. 7 of 21 Jac 1, c. 16 
corresponding to the present section but with this difference tliat it 
expressly referred to “person or persons.” According to the High Court 
of Madras, the word “person” included “i)ersons” by virtue of Cl. 39 


Note 8 

1. (’02) 25 Mad 431 (441): 12 Mad L Jour 166(FB), Periasamiv. Krishna Ayyan. 
(’90) 13 Mad 236 (239, 240) (DB), Seshan v. Rajagopala. (Held, S. 8, Limitation 

Act, 1877, applied only to those eases in which the act of the adult joint creditor 
•was per se a valid discharge.) 

(1900) 22 All 199 (203, 204): 1900 All W N 8 (FB), Zaniir Hasan v. Sunder. (Do.) 
(’98) 20 Bom 383 (385) (DI3), Govindram v. Tatia. (Do.) 

(’04) 1 All L Jour 408n (408n) (DB), Liladhar v. Chaturbhuj. (Assumed.) 

(’04) 27 All 67 (68) : 1904 All W N 163 : 1 All L Jour 407, Jiwan Ram v. Ram 
Sarup Ram. (Do.) 

(’01) 28 Cal 465 (468, 469, 470) : 5 Cal W N 707 (DB), Snrja Kumar Dull v. 
Arunchander Roy. 

(’87) 14 Cal 50 (54): 11 Ind Jur 143 (DB), Anando Kishore v. Anando Kishore. 

2. (’93) 16 Mad 436 (438, 439): 3 Mad L .Tour 216 (DB). Vigneswara v. Bapayya. 
(One of several persons jointly entitled to sue being minor — Other.s not able to 
give discharge— Latter part of fi. 8 of Act of 1877 does not apply.) 

(’02) 25 Mad 26 (38, 38) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

3. (’02) 25 Mad 26 (36) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

(’02) 25 Mad 431(435,444,445.446): 12 M.L.J. 106 (FB), Periasamy v. Krishna. 
(■90) 13 Mad 236 (240, 241) (DB), Seshan v. Rajagopala. 

(’98) 16 Mad 486 (439) : 3 Mad L Jour 216 (DB), Vignesivara v. Bapayya. 

(’05) 28 Mad 369 (360)(DB), Paru v. Jlamari Menon. (Application for substitution 
of legal represcntativea.) 

(’05) 28 Mad 479 (484, 486) : 15 Mad L Jour 363 (DB), Johnson v. Madras 
Railivay Company. (Suit for compensation under Act XIII of 1855 for death of 
relative caused by railway accident.) 

(*96) 18 Mod 88 (39, 40) (DB), Moulin Kutty v. Beevi Kutty Ummah. 

(’18) 19 Ind Cos 12 (15): 36 Mad 544 (FB), Annapurnamma v. Akkayya. 

{See (’94) 4 Mod L Jour 60 (60,61) (Journal)(Critical Note on(1893) 16Ma<l 436.) 
(’94) 17 Mad 189 (192, 193): 4 Mad L Jour 79 (DB), Narayana v. Damodaran.'\ 

4. (1792) 4 Term Rep 516 (519) : 2 R R 452 : 100 E R 1150. 
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of S. 3 of the General Clauses Act, 1S97, and that the principle of the 
decision in Perry v. JacksotP would therefore apply in interpreting 
S. 7 of Uie Act of 1877.'* The other High Courts differed on this point 
and adojited the view that even where several persons were entitled 
to sue or a]>iily jointly, any one of them must be held to be a person 
entitled to institute a suit or make an application within the meaning 
of s. 7, and that conseipiently in cases not governed by s. 8, s.7 would 
he applicable where such person was under a disability at the time 
fiom which the period of limitation was to be reckoned.^ 

It was also held by the High Court of Madras that the word 
“entitled” in s.7 meant "entitled as of right" and that it did not 
include a right to apply with the permission of the Court, as in the 
case of an application for execution under o. 21 R. is of the Civil 
Procedure Code/ The other High Courts did not follow this view.® 
See also s.7 Note G. 


The abovementioned conflict of views does not appear to be of 
any importance now in view of the present wording of Ss. 6 and 7 . The 
latter section now provides for all cases where one of several persons 
jointly entitled to institute a suit or make an application is under a 
disability and there is no room for the applicability of section 6. The 
reason is, as has been seen in Note 2, that where a case falls within 
S. 7, it must be determined with reference to that section and not with 
reference to this. 

It has, however, been held by the High Court of Calcutta, in a 
case arising under the present Act, that S. 6 contemplates cases where 


5. (‘02) 25 Mad 431 (444, 445) : 12 Mad L Jour 166 (FB), Periasamy v. Krishna 
Ayyan. (28 Cal 465 dissented from.) 

6. (’01) 28 Cal 465 (468, 469, 470) : 5 Cul W N 767 (DB), Surja Kumar Dutt v. 
Arunchander Roy. 

(’07) 7 Cal L Jour 308 (309) (DB), Sheilxli Jamir v. Srimati Lai Bihi. 

( 87) 14 Cal 50 (54) : 11 Ind Jur 143 (DB), Anando Kishorc v. Anando Kishore. 
( 06) 9 Oudh Cas 269 (270) (DB), Nawah Ibn Husain Khan v. Hfunir Ahmeds 
(’96) 20 Bom 383 (384. 385) (DB), Govindram v. Tatia. 

(’04) 6 Bom L R 647 (648) (DB), Ganpat v. Seshagiri, 

(1900) 3 Oudh Cas 316 (319, 320) (DB), Lachiui Narain v. Ram Prasad. (Review 
application.) 

(1900) 22 All 199 (204) : 1900 All W N 8 (FB), Zamir Hasan v. Sundar, 

(’04) 1 All L Jour 408n (408n) (DB), Liladhar v. Chatiirbhuj. 

(’05) 27 All 67 (68) : 1904 All W N 163 : 1 All L Jour 407 (DB), Jitoan Ravi v. 
Ram Sarup. 

(’98) 2 Cal W N evi (evi, evii) (DB), Mnnmoiho v. Monahur. (Application for 
substitution as lei^al representatives of <lccGase(l wrson.) 

( 96) 23 Cal 374 (388) (DB), Norendra Kath v. Bhupendra 

(’93) 20 Cal 714 (716) (DB), hoUt Mohun J/isst’r v. Janoki Nath Roy. 

[But see (’09) 31 All 156 (159): 1 Ind Cas 824(825)(DB),Oanj7rt Dayal v. Mani 
Ravi. (25 Mad 431 followed.)] 

7. (’02) 25 Mad 431 (436,446): 12 Mad L Jour 166 (FB), Periaswaviy v. Kris7ina. 

8. (1900) 22 All 199 (204) : 1900 All W N 8 (FB). Zamir Hasan v. Sundar. 

(’07) 7 Cal L Jour 308 (309) (DB), Sheikh Jamir v. Srtmafi Lai Bibi. 

(’04) 1 All Ti Jour 408n (408n) (DB), Liladhar v. Chaturbhuj. 

(’05) 27 All 67 (68) : 1 All L Jour 407 : 1904 All W N 163 (DB), Jiwan Rain v. 
Ram Sarup Ram. 

(’01) 28 Cal 465 (468, 469. 470) : 6 Cal W N 767 (DB), Surja Kumar Dutt v. 
Arunchander Rcry. 

(’96) 20 Bom 383 (385) (DB), Govindram v. Tatia. 

(’04) 6 Bom L R 647 (648) (DB), Ganpat v. Seshagiri* 
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there is only one person entitled to sue or apply, and ho is under Section 6 

disability, or where all the persons entitled to sue or apply are under Notes 8-13 

a disability,® The observation was really obiter inasmuch as it was 

held that S. 7 applied to the case. It is submitted that the observation 

is not correct. As has been seen in Note 7 above, an unincorporated 

body of individuals collectively cannot be a minor or insane or an idiot. 

The section applies only to cases in which a person, who is entitled 
in his own right to institute a suit or make an application, is under a 
disability.^® It does not apply w^here such person is not under any 
disability, even though the suit or the application is for the benefit of 
another person who is under disability.On the other hand, where 
such person is under a disability, the section does not become inapplic¬ 
able merely because the suit would be for the benefit of a person not 
under disability.^® 

9. Suit,” meaning of. — See Section 2 clause (10). 

10. ” Disability.”— See Notes 3, 23, 24, 27 and 28. 

11. Disability and incapacity. — See Note 3 above. 

12. “Reckoned.” — The word “reckon” would seem to have 
the same meaning as the word “compute”^ used in other sections, e.g., 
sections 6 and 17. 

13. Proceedings to which section applies. — The section 
only applies to suits^ (other than suits for pre-emption : see S. 8) and 
applications for the execution of decrees.® It does not apply to any 

9. (’36) 22 AIR 1935 Cal 631 (631) : 158 Ind Cas 567 : 63 Cal 92 (DB), Abed 
Hossain v. Abdul Rahman. 

10. (’06) 28 Mad 479 (485) : 15 Mad L Jour 363 (DB), Johnson v. Madras RaiU 
•way Company. 

11. See Notes 35 and 38. 

[See also (’41) 28 AIR 1941 P C 6 (9): 67 Ind App 416 :193 Ind Cas 225 : I L R (1941) 

Bom 202 (PC), General A. F. and L. Assurance Corpn. \. Janmahomed. (Letters 
of administration granted to A in respect of estate in which B was beneficially 

interested — Administration bond executed by A in favour of officer of Court_ 

Suit on bond—The fact that B was a minor at the time when the bond was bro¬ 
ken i.e., the time from which limitation runs, does not make S. 6 applicable.)] 

12. See Note 30. 

Note 12 

1. Concise Oxford Dictionary. 

Note 13 

1. See (’06) 28 Mad 479 (486) : 15 Mad L Jour 363 (DB), Johnson v. Madras 
Railway Company. (Sections 6 to 8 apply to suits under Article 21 — Suits for 
compensation under Fatal Accidents Act, XllI of 1855.) 

2, (’18) 6 AIR 1916 Oudh 879 (385) : 48 Ind Cas 39 (DB), Kaniz Mchdi Begam 
V. Rasul Beg, 

(’24) 11 AIR 1924 Oudh 81 (81) : 26 Oudh Cas 206 : 80 Ind Cas 775, Ahhtar Hus¬ 
sain V. Qudrai AU. (An application for the continuance or revival of a previous 
execution proceeding struck off or suspended for no act or default of the decree- 
holder is substantially an application for the execution of a decree within the 
meaning of S. 6 of the Limitation Act.) 

[But see (’12) 16 Ind Cas 366 (867) : 6 Low Bur Rul 52 (DB), Ma Sein Hnyin 
y. Lutchman Cheity. (By virtue of S. 6 (1) of the Limitation Act, an application 
by a minor to be substituted as legal representative of a deceased party is valid 
if made during the period of minority—Submitted decision is not correct.)] 

See also Section 5 Note 16« 
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other proceeding. Thus, it does not apply to appeals,^ or to the 
following proceedings : 

(1) Ai^plication for final decree in mortgage suit.* 

(2) Application for personal decree against mortgagor under O. 34 r. 6, 
Civil Procedure Code,® 

(3) Application for restoration of suit or appeal dismissed for default.® 

(4) Application to set aside ex parte decree.^ 

(5) Application for setting aside execution sale.® 

(6) Application for bringing on record legal representatives.® 

( 7 ) Application for leave to appeal.^® 


But an application for restitution is an application for execution 
of a decree within the meaning of this section and the provisions of the 
section apply to such applications.” 

An application to file an award is not a siiit though it may be 

^ Bechiv. AksayiUUahKhan. 

/»nS! (1-^) (DB), I)i the matter of Brij ^Xohan Lai. 

*^oi\i H85 [HHd) (DB), Iia7nn7)itirthy Iyer v, S^ihra^iianiya Iyer. 
1002 (1003) (Lah) (DB), Seva Dait Pershad v. Collector of Lahore. 
(Section 7 of the old Act does not apply to application for pauper appeal made in 
name of minor hy his next friend.) 

( Oo) 18 Mad 484 (485, 480) (DB), T/ntmi Rajah v. Jainilahdeen Rotethan. (Appli- 
tioii for admission of appeal to Privy Council.) 

[See also (’10) 7 Ind Cas 944 (944) : 34 Bom 589 (DB), Chiniaman Vi/ankatBao 
V, Bamchandra Vyankat Bao. (Section 7 of the Act of 1877 will not apply toan 
application to appeal in forma pauperis if it be treated as an appeal.)] 

4. (’41) 28 AIK 1941 Bom 203 (203) (DB), Govindnaxkv. Basawannewa. 

(’33) 20 AIR 1933 All Cal 508 (508, 509) : 144 lud Cas 768 (DB), Pulin Chandra 
Sen V. Muzaffar Ahmad. 

(■18) 5 AIR 1918 All 76 (77) : 40 All 203:43 IndCas870(DB),2\7ai^aMuwfdmS;ia;t 
V. Bohra Bhim Sen. 

(’18) 5 AIR 1918 Nag 63 (63, 64) : 15 Nag L R 36 : 48 Ind Cas 934, VinayakRao 
V. Baijanath. (Section 6 of the Limitation Act is not applicable toan application 
to make a decree absolute which is governed by Article 181.) 

5. (’30) 17 AIR 1930 Cal 34 (35) : 122 Ind Cas 201 : 56 Cal 1117 (DB), Khondkar 
Mahomed Saleh v. Chandra Kumar Mukerjec. 

6. (’21) 8 AIR 1921 Bom 20 (20): 45 Bom 648 : 60 I. C. 919 (DB), SonuSui v. S/uraji 

Bao. (Application for the re-admission of an appeal under O. 41 R. 19, C. P. C.) 
See also Article 168 Note 8. 

7. (’17) 4 AIR 1917 Lah 144 (146) : 1916 Pun Re No. 101 : 37 Ind Cas 292 (DB), 
Manohar Lai v. Af^. Sadiqa Begam. 

(’10) 8 Ind Cas 543 (543, 544) : 35 Mad 678 (DB), Chidambaram v. Kanippan. 
(’21) 8 AIR 1921 Pat 69 (71, 72) : 5 Pat L Jour 460 : 57 Ind Cas 333 (DB), 
Harihar Prasad Singh v. Edul Smgh. 

See also Article 164 Note 9. 


8 . (35) 22 AIR 1935 Pat 450 (450): 159 lud Cas 253 (DB), Dholanath v. Mt. Saued- 
atunnissa Begum. 

See also Article 166 Note 17. 

132(133): 33 Ind Cas 438, Ma Min Thin v. Maung 
PoWyn. (Application under O. 22 R. 2, C. P. C., to bring on record legal repre¬ 
sentatives of deceased appellant.) or 

(’97) 1897 All W N 42 (42) (DB), Lachmi v. Baghii, (Application by guardian of 
minor appellant to bring on record representatives of deceased respondent.) 

bee also Article 176 Note 6 and Article 177 Note 7. 


^ (16^1 166) : 46 Ind Cas 68 (DB), Narendra 

Bahadur Singh v. Oudh Commercial Bank of Fyzabad 
See also Article 179 Note 4. 

11. (’17) 4 AIR 1917 Bom 210 (211): 41 Bom 625:41 Ind Cas 238 (DB), Eurgodi- 
gatma Lxngangauda v. Ningangauda Ningangauda. (Section 6 is an enabling 
section and should be construed liberally.) 
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required to be numbered and registered as a plaint. Hence, the section 
does not apply to such an application.^^ However, now see S. 37 of the 
Arbitration Act, 1940. 

The corresponding pxpvisions in the Acts of 1859 and 1871 applied 
only to suits. Hence, it was held \mder those Acts that persons applying 
for the execution of decrees were not entitled to any extension of time 
on account of their minority or other disability.''^ These decisions are 
no longer law^ in view of the express provisions of the section. 

The corresponding provisions of the Acts of 1859 and 1871 applied 
also to suits for pre-emption. The present section does not apply to 
such suits, (See S. 8.) 

The corresponding section in the Act of 1877 governed all appli¬ 
cations and not merely applications for the execution of decrees,'* 
while this section, as already said, does not apply to any application 
other than one for the execution of a decree. 

% 

14. Section applies only to the person entitled to sue 
or apply for execution at the commencement of limitation, 
—It is only the person who has a right to sue or make an application 
for execution at the time from which the period of limitation is to be 
reckoned, that can take advantage of the section. In otlier words, the 
section applies only to a person who is entitled to sue or apply for 
execution at the commencement of limitation. It does not apply to a 
person who is not entitled to sue or apply at the commencement of 
limitation but becomes entitled to do so suhseqtientlii.^ 

(’26) 13 AIR 1926 Oudh 199 (199, 200) : 92 Ind Cas 24 : 1 Luck 40 (DB), Sant 
Sahai v. Chhutai Kurmi. 

12. (’23) 10 AIR 1923 Rang 226 (226) : 1 Rang 256 : 76 Ind Cas 493 (DB), Ma 
Thein Tin v. Maung Ba Than. 

(’36) 23 AIR 1936 Pat 161{162):14 Pat 855: 161 I. C. 691 (DB), Panchi v. Gena. 
See also Article 178 Note 5. 

13. (’67) 8 Suth W R 137 (137) (DB), Tarucknaih v.Poorno Chunder. 

(’78) 20 Suth W R 53 (53) (DB), Muthoora Doss v. Shumboo Dutt. 

(’66) 5 Suth W R Misc 10 (10) (DB), Dotty Duinun v. Chunder Binode. 

[But see (’84) 10 Cal 748 (755, 756) : 8 Ind Jur 643 (DB), Jugmohun Mahio v. 
Luchmeshur. {Held suit included execution proceedings — 9 Suth W R 402, 
followed.)] 

14. (’98) 3 Cal W N 24 (25) (DB), Maharaj Kumar Ganeshwar Singh v. 
Jagatadri Persad Narain Singh. (Applications in landing suits.) 

(’87)9 All 411 (413) : 1887 All W N 58 (DB), Baldeo Singh v. Kishon Lai. 

(Application to set aside execution sale.) 

(’10) 6 Ind Cas 488 (488, 489) (Lab), Gujjar Mai v. Sita Dam. (Do.) 

.(’98) 21 Mad 494 (495, 496) : 8 Mad L Jour 75 (DB), Ratna Iyer v. Krishna Doss 
Vithal Doss. (Application by person dispossessed in execution.) 

(’87) 11 Bom 473 (474, 475) (DB), Vinayakarao Amrit v. Devrao Govind. 
(Application by execution purchaser for removal of obstruction to delivery of 
possession. Overruled in AIR 1933 Bom 457 (FB) on another point.) 

(’81) 1881 Pun Be No 103, Mt. Sarwar Jan v. Dina. (Application by the minor 
heirs of a deceased appellant for substitution of their names on the record.) 

(’85) 1885 Pun Re No. 91 (FB), Dihana v. Harditta. (Do.) 

(’86) 10 Bom 220 (221, 223) (DB), Bhikaji Chandra v. Purushotam. (Do.) 

[But see (’97) 1897 All W N 42 (42) (DB), Lachnii Prasad v. Raghu Prasad. 
(Section 7, Indian Limitation Act, 1877, will not apply to an application made 
by a guardian of minors, who are parties to an appeal, to bring on the record 
of the appeal the representative of a deceased respondent.)] 

Note 14 

1. (’41) 28 AIR 1941 P C 6 (9): 67 Ind App 416:193 Ind Cas 225: ILR (1941) Bom 202 
(PC),Ge«eraZi.F.t^ L. Assurance Corpn. v.Janmahonied. (Suit on administration 
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Illustration. 

A ri^ht to sue acciiies to J in 1910 and limitation for the suit commences to 
run ai-ainst .1 from that date. At that time, A has a minor son B. A does not 
sue during his lifetime. After A’s death, B sues on the right to sue derived by 
him from A. B cannot claim any extension of time under this section on the 
ground of his minority in 1910 when the period of limitation began to run. The 
reason is tliat, at that time, B was not a person entitled to sue. 

It will be seen that in the above illustration, as B sues on the 
same cause of action as A had in his lifetime, there is no fresh starting 
l)oint of limitation when B becomes entitled to sue on A’s death. Hence, 
even if B should be a minor at A's death, this section will not apply to 
him. In other words, where limitation begins to run against one person 
and thereafter another person becomes entitled to sue on the same 
cause of action, there is no fresh starting point of limitation and the 
disability of such person at the time of his so becoming entitled to sue 
is no ground for the extension of limitation under this section.^ 

Illustrations. 

1. B in in adverse possession against A from 1910. A dies in 1915 without 
having brought any suit for possession against B. A leaves a son, C, who is a 

minor at the time of his father’s death. C is not entitled to any extension of time 
under this section.3 


. bond given to officer of Court —Person beneficially entitled to estate, a minor at 
time of breach of bond—Bond subsequently assigned to him—S. 6 does not anulv ) 
(’25) 12 AIR 1925 P C 33 (34) : 52 Ind App 69 : 47 All 165 : 27 Oudh Cas 343: 86 
I. C. 249 (PC), Ita7io Dip Sinffh v. Parameshwar Pershad. (Alienation by Hindu 
coparcener — Subsequent birth of coparcener does not give fresh starting noint \ 
(’41) 28 AIR 1941 Mad 449 (461, 474) (FB), Venhatesivara Sarma v. Venkatesa 
Jifer. (Alienation for valuable consideration of mutt properties by manager of 
mutt — Suit tor recovery of such properties by successor — Limitation under 
Art. 134B runs from date of death of previous manager —Successor appointed to 
his office subsequently cannot claim benefit of S. 6 because of bis minority at time 
of death of previous manager — His appointment does not date back to death of 
previous manager. Per Abdur Rahman, J. — The appointment dates back to 
death of previous manager, by virtue of doctrine of continuous representation 
of the mutt by its managers and the successor can claim benefit of S. 6 if he was 
a minor at the death of previous manager though he was appointed to his office 

See also the further portion of the Note and the cases cited thereunder. 

2 . (’68) 3 Agra 389 (389) (DB), Mukoolnath v. Juawunt Lall 

(’13) 18 Ind Cas 306 (307) (Oudh) (DB), Kkanjan Sinqh v Bhikan Sinah 

(’12) 15 Ind Cns 679 (681) (Cal), Benode BehJi Bhadra v Bam Sar f 

.‘o®.?’ I^^'-,Uad V. Mand'il DaL 

C/miK?" ^ ^ ^ 17, Hemangini Dasi v. Nobin 

(;68) 9 Snth W B 251 (252) (DB), Bhiloo Mundid v. Motcc Ball. 

(144),li’i) m Bunt Chand Banna Lai v. KutdiaSinah 

( 17) 4 AIR 1917 Low Bur 100 (102) : 42 I. C 809 IDHi t>^L^ . t' 

[See rtfso (’09) 1 Ind Cas 759 (759) (All), Ram Charan y. Ram Z)ns.'’(Acknow- 

R haunng lifetime of ^ ^ dying subsequentlfrnd 

B, his minoi son, succeeding — H is not entitled to benefit of section V\ 

6 ;n;h r: fl' I t- son ns sncceeding 


( 


lambardar must sue within twelve veaS of can e in ) succeeaing 

/cilaf iCs'InB I?’/e", J' ("PP V. AH Mabotntnad 

J\XilOtL% (oOQ S suit lOl OlOctmput hmiifrKf a _i_ « •% x 


/Cwfaf. (Son s suit foi ejectment brought more than twelve years from the date 
of dispossession barred by limitation.) 

f’HsI l^^Cai 70^ Gnnes7i. (Vatandar.) 

vnlunbleeoIsWemt^„‘oni;butte^^^^ 
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2. B owes money to A on a bond which falls due in 1910. A dies in 1911 
■without having brought any suit and is succeeded by C, his minor son. C is not 
entitled to any extension of time on account of his minority.4 

3. JB is an agent under A in respect of a certain transaction. The agency 
terminates on the completion of the transaction in 1910 and limitation for a suit 
by A against B for moveable property received by the latter as agent commences to 
run in that year. A dies in 1911 without having brought any suit against B, A is 
succeed by his minor son C. C cannot have any extension of time on the ground 
of his minority 

4. A, the father of a joint Hindu family, alienates in 1910 joint family 
property under circumstances which make it liable to be set aside at the instance 
of other members of the coparcenary. At the time of the alienation there are in 
existence B and C, two sons of A. In 1912, D, another son, is born to A. D is 
also entitled to sue to set aside the alienation according to the law applicable in 
certain Provinces. D is not entitled to any extension of limitation on the ground 
of his minoi’ity. The reason is that he was not in existence in 1910 and 
consequently, was not entitled to sue in that year. See Note 16. 

5. A, a Hindu widow, alienates in 1910 certain property belonging to her 
husband’s estate under circumstances making the alienation not binding on the 
reversioners. At that time, the next reversioner is B. B does not bring any suit to 
have the alienation declared void beyond the lifetime of the widow. B dies in 1915. 
Upon B’s death, C, a reversioner of the next degree, becomes entitled to sue for a 
declaration. At that time he is a minor; but his minority does not entitle him 
to the benefit of this section. The reason is that he was not entitled to sue in 1910 
and there is not a fresh start of limitation in 1915 when he becomes entitled to 
sue, the principle being that there is a single cause of action for all the reversioners 
in such cases. See Note 17. 

6. Limitation for executing a decree starts against A, the decree-holder, in 
1910. A dies in 1911 without having applied for execution within the period of 
limitation, and is succeeded by his son, B, who is a minor at the time. B is not 
entitled to any extension of time on the ground of his minority.® 

7. Letters of administration are granted to A in respect of a certain estate 
in which B is beneficially interested. A executes in favour of an officerof fheCourt 
an administration bond for the due administration of the estate. After a breach of 
the bond takes place, the bond is assigned to B who institutes a suit on it. The 
fact that B was a minor at the time of the breach of the bond when limitation 
began to run does not make this section applicable.®^ 

But, where after limitation begins to run against A, a distinct 
cause of action accrues to B to sue the same defendant in respect of 
the same matter, there will be at the time of the accrual of such cause 

[But see (*68) 1 Beng L K (S N) 18 (b), Nur Mohammed v. Thakoor Bibi. (If 
the full period had not elapsed before the death of the predecessor, the successor, 
if he is a minor at the time, may sue at any time within three years of his 
attaining majority.)] 

4 . (’66) 5 Suth W R 169 (169) (DB), Nusheeram Roy v. Shushee Bhooshun Roy. 
(’73) 20 Suth W R 2 (2) (DB), Taruck Chunder Sen v. Doorga Churn Sen. 

5. (’29) 16 AIR 1929 Lah 883(884): 123 Ind Cos 878, Ramji Mai v. Gulzara. 

6. (’12) 16 Ind Cas 829 (829, 830) ; 36 Bom 498 (DB), Bhagwant Ramchandra v, 
Kaji Mohamad Abbas. (Application to set aside execution sale.) 

(’05) 1 Nag L B 180 (182), Sitaram v. Tukaram. 

(’86) 1886 All W N 49 (49) (DB), Lachman Prasad v. Bhagwan Singh, 

(’06) 27 All 704 (706): 2 All L Jour 453 : 1905 All W N 163 (DB), Bhagat Bihari 
Lai V. Ram Nath. 

(’06) 29 Bom 68 (70) : 6 Bom L R 639 (DB), Jivraj v. Babaji. (20 Cal 714, 
distinguished.) 

(1866)4 Suth W R Mi&o 21 (21) : 1 Ind Jar (NS) 81, Anundee Koonwar v. 
Thakoor Pandey. 

6 «. (’41) 28 AIR 1941 P C 6 (9): 67 Ind App 416 : 198 Ind Cas 226 : I L R(1941) 
Bom 202 (PC), Oeneral A. F. and L. Assurance Corpn. v. Janmahomed. 
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of action a fresh starti 
clisahility at siicli time. 


]:)oint of limitation and if B is under any 
he will he entitled to the benefit of this section. 


Ilhistrntions. 

1. In 1010, A (lisiwssesses a Hindu widow of certain land of which she is in 
as a Hindu widow. The widow die.s in 1915. Upon her death, she is 
survvvihd hy fj, the next revor.-^ioncr to her husband’s estate, who is a minor at 
tlie time. He can bring his .suit at any time within three years of his attaining 
majority. The reason is that B has an independent cause of action to sue for 
posse.ssion on the widow’s death and there is a fresh start of limitation on his 
succeeding to the estate. See Note 19. 


2. A Hindu widow adopts a son B who is a minor at the time of the 
adoption. Prior to the adoi)tion, C, a stranger, has been in adverse possession 
against the widow of a portion of the estate. B is entitled to the benefit of this 
section, the reason being that as in the case of the reversioner, so in the case of a 
son adopted by a Hindu widow, there is a fresh starting point of limitation on 
the adoption and tlic adopted son is not affected by the limitation that has run 
against the widow. Sec Note 19. 


It lias already been seen that where a cause of action accruing to 
A derived thereafter by B, the latter is not entitled to the benefit 
of this section by reason of his disability at the time when limitation 
originally began to run or at the time when he became entitled to sue 
on the cause of action. But, if for any special reason there is a fresh 
start of limitation in favour of the person deriving his right to sue 
from another, his disability at the time from which such fresh period 
of limitation begins to run will entitle him to the benefit of this 
section. Thus, where after the death of the original creditor but before 
the ex]>iry of the period of limitation, there is an acknowledgment 
of liability by the debtor in favour of the original creditor’s legal 
representative, such acknowledgment operates, under the provisions of 
section 19, as a fresh starting point of limitation, and if the legal 
representative is under any disability at the time of the acknowledg¬ 
ment, he can take advantage of this section.^ Similarly, where a 
decree-holder dies leaving a minor son and an application for execution 
is made on behalf of the minor but is dismissed, the minor gets a fresh 
start of limitation from the date of such dismissal (see Art. 182), and 
he is entitled to the benefit of this section.® 


(’90) 13 135 (138) (D B), v. Kotli(iiidctv(iwciyy(ir, 

(Entirely new period runs from date of acknowledgment.) 

(’33) 20 AIR 1933 All 100 (101):54 All 1019:142 Ind Cas 794 (DB), Chandrabhan 
V. Baj Kuviar. 

(’19) 6 AIR 1919 Lab 177 (178):52 Ind Cas 115, Bamji Lai v. Manva. 

(’12) 14 Ind Cas 694 (698) (Cal) (D B), Sarat Chandra Singh v. Sndhan Hari 
Mukerjea. (Per Bret, J.) 

See also Section 19 Note 37. 


8. (’36) 22 AIR 1935 Lah 144 (144), Dwni Chand-Panna Lai v. Knldii) Sinah 

(-07) 29 All 279 (280, 281) : 4 All L Jour 14-5:1907 All W N 45 (DB), sU Bam v. 
Het Bam. (Minor ontitletl to benefit of section, if he was entitled to apply at date 
of step-in^aia of execution•) 

(’0*2) 25 Mi^ 431 (436, 437): 12 Mad L Jour 166 (FB), Periaswamy v. Krishna 
Ayya7i. (For purposes of b. 7 the time from which the period of limitation is to 
be reckoned shoukl be the latest (applicable to the case) of the various dates 
referred to m the clauses of Art. 179 of the Act of 1877 (now Art. 182).) 

•( 93) 20 Cal 714 (716}(DB), LoUt Mohnn Misser v. Janokynath Boy. (Minority at 
any one of the points mentioned in Art. 182, which may apply to the particular 
case IS sufficient to attract the operation of this section.) 



LEGAL DISABILITY 


353 


IS. Disability must exist at the time from which period Section 6 
of limitation is to be reckoned. _ The section applies only Notes 15-16 
where the disability referred to therein exists at the time from which 
the period of limitation is to be reckoned.^ Hence, a disability which 
supeiwenes after the commencement of limitation is no ground for 
-extension of limitation under this section. Thus, where a decree-holder 
becomes insane after the decree is passed (the date from which limita¬ 
tion is to be reckoned), he is not entitled to the benefit of this section.^ 

Similarly, where after limitation commences to run against A, 

B becomes entitled to sue on the same cause of action, the disability 
of B at the time of his so becoming entitled to sue is no ground for 
■extending limitation under this section. The reason is that in such 
cases there is no fresh starting point of limitation at the time when 
B becomes entitled to sue and therefore the disability is not one 
■existent at the time from which the period of limitation is to be 
reckoned. See Note 14. 

But, where B’s right is based on a distinct cause of action, he 
will have a fresh starting point of limitation, and if he is under any 
•disability at the time from which there is thus a fresh start of limi¬ 
tation, he will be entitled to the benefit of this section. See Note 14 . 

Further (even in cases w'here there is no fresh cause of action), 
if under any special provision of law the person entitled to sue gets 
.a fresh starting point of limitation, his disability at the time from 
which there is thus a fresh start of limitation will entitle him to the 
benefit of this section. Thus, where there is an acknowledgment of 
liability by the debtor under s. 19, a fresh period of limitation is to 
be computed from the date of such acknowledgment. Hence, if the 
creditor is under a disability at the date of such acknowledgment, he 
will be entitled to the benefit of this section, (see Note 14 .) Similarly, 

Article 182 provides for various starting points of limitation for an 
application for execution. The disability of the decree-holder at any 
of these points (which may apply in the particular case) will entitle 
him to the benefit of this section. See Note 14. 

16, Suit by after-born member of Hindu joint family 
to set aside alienation of joint family property. — a, the 

(’96) 23 Cal 374 (388) (D B), Norendra Nath v. Bhupendra Narain Roi/. (Do.) 

<1900) 22 All 199 (204) : 1900 All W N 8 (F B), Zamir Hasan v. Sundar. (First 
application on behalf of minors dismissed — Second application made when they 
were still minors— Held this section applied.) 

<’96) 20 Bom 803 (386) (DB), Govindram v. Taiya. ) 

[See also (’07) 11 Cal W N 831 (832) (DB), Sheikh Abdul Lati/v.Rajani Mohun 
Roy. (Execution proceedings —Death of decree-holder pending stay of execution 
—> Right of minor to revive proceedings — Minor entitled to extension of time 
under this section.)] 

Note 15 

1. (’18) 6 AIR 1918 All 183 (184): 40 All 630:46 Ind Cos 584 (FB), Kalika Baksh 
^Singh v. Ram Charan. 

■ '('OS-IOOO) 1893-1900 Low Bur Rul 530 (532), Ma Nyein Aung v. Ma So. I 

.(’92) 20 Ind App 38 (46):20 Cal 660:6 Bar 283:17 Ind Jur 226 (PC), Syed Ashgar 
^ta\, Syed Mehdi Hossein Khan. t 

‘(’06) 27 All 704 (706) : 2 All L Jour 463 (D B), Bhagat Bihari Lai v. Ram Nath. 

2* (’06) 1906 Pun L R No. 72, page 218 (219), Aya Singh v. Gurdial. 

2.Lim.23. 
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fathei of a Mitakshara joint family, alienates-family property without 
any legal necessity in 1910. The alienee takes possession of the property 
immediately. At the time of the alienation, A has a son B who is an 
adult. The alienation is made without b’s consent. Under these 
circumstancos, B is entitled to sue to set aside the alienation. The 
limitation for such a suit is twelve years from the date on which the 
alienee takes possession of the property (Art. 126) and hence expires in 
1922. Subsequent to the alienation, c, another son, is born to A in 1912 , 
1 . e. before the expiry of limitation against B. According to certain 
schools of the Mitakshara law, c, the after-born coparcener, is abso 
entitled to sue to set aside the alienation under such circumstances.^ 
C sues to set aside the alienation in 1931 within three years of his 
attaining majority (claiming to be entitled under this section read with 
S.8 to an extension of limitation for three years from the time of his 
attaining majority). Is the suit in time? No. As C was not in existence 
ni 1910 at the commencement of limitation, he was not a person 
entitled to sue at the time from which the period of limitation is to 
be reckoned within this section, and hence, he is not entitled to any 
extension of time under this section on the ground of his minority. 
See Note 14. 

But the question may be asked whether on his birth in 1912 , 
c does not get a neio cause of action so as to be entitled to a fresh 
starting point of limitation in that year (in which case S. 6 will apply 
to him—see Note 14). On this question, it is established that c does not 
get a new cause of action on his birth and that there is no fresh 
starting point of limitation at his birth. The cause of action arising in 
favour of B, the existing coparcener in 1910, arises in a representative 
capacity for the benefit of himself and other coparceners that may be 
born subsequently. Hence, the right of C, the subsequently born son, 
is based on the same cause of action as that of B and limitation does 
not start afresh on his birth.^ 


Note 16 

1. (’40) 27 AIR 1940 Nag 94(95):185 Ind Cas mi,Nandlal v. DeoraoMariit Rao 
See Rlulla’s Hindu Law, 8th Edition, page 318. 

2. (’25) 12 AIR 1925 P C 33 (34) : 86 Ind Cas 249; 52 Ind App 69 :47 All 165 * 27 
Oudh Cas 343 (P C), Ranodip Singh v. Parnieshtiar Pershad. 

(’27) 14 AIR 1927 All 54 (54) : 97 Ind Cas 591, Deonandan v. Musafir. 

(’26) 94 Ind Cas 180 (181) (All) (DB), Bohra Natha Mai v. Jhunai Lai. 

(’25) 12 AIR 1925 All 563 (564) : 87 Ind Cas 662, Thakur v. Giilah 
(’25) 12 AIR 1925 All 247 (247):86 Ind Cas 704, Rani Kishen v. Baldeo. 

(’25) 12 AIR 1925 All 54 (55):82 Ind Cos 307, Sikandat' Singh v. Bachchu 
(’24) 11 AIR 1924 All 912 (914):79 Ind Cas 1019, Dhanraj v. Ram Naresji 
(;24) 11 AIR 1924 All 798 (799):46 All 882:83 I.C. 1052(DB). Si/a Ram v Cheddu 

■35 22 Im Infs 1010 sandt 

(;21) 8 AIR 1921 Oudh 229 (229):65 Ind Cas 404, Sheoambur v Ratiml 

Jo?? 330:64 I.C. 757, iJardeo. 

■89 I r^p T 14 WiM Suraj Bali. 

( 89) 2 C P L R 141 (144, 14o), Sardar Singh v. Ajtt Singh. 

[5cc (’20) 7 AIR 1920 Lab 39 (40) : 1 Lah 558 : 59 Ind Ca.s 678 (DB), LacJiman 
Das V. Sundar Das.] ' 

See also Article 126 Note 5. 
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In view of the principle abovementioned, viz., that the after-born 
son does not get a fresh cause of action on his birth, such son is not 
entitled to a fresh starting point of limitation on his birth even in 
cases which do not fall within the purview of Article 126. Thus the 
principle will be applicable where the alienation is not by the father 
but by some other coparcener,^ or where the alienee does not take 
possession of the property alienated.^ 

Hence, whether the suit of the after-born coparcener falls under 
Art. 126 or any other article, he is not entitled to any benefit under 
this section so far as any disability of his oion is concerned. 

Suppose, however, an alienation of joint family property is made 
by A, the father, in 1910. At that time he has a minor son, B, five 
years old. Another son, c, is born in 1912. It has been seen above that 
C will not be entitled to any extension of time under this section on 
account of any disability of his own, so that limitation for a suit by 
him to set aside the alienation will expire under Art. 126 in 1922 (unless 
he is entitled to an extension of time on any other ground). But, B, 
being in existence at the time of the alienation and being a minor at 
such time, he (b) is entitled to bring his suit at any time within three 
years of his attaining majority under this section road with s. 8. So, 
in the case of B, limitation will expire only in 1926. The question arises 
whether c can sue at any time within 1926. On this question there 
is a conflict of decisions. One view is that as C’s right is not an 
independent one but is only derived from B, c is entitled to sue at 
any time within the period that would have applied to a suit by B 
himself.® The other view is that c is not entitled to take advantage of 
the extension of limitation in b’s favour.® It is submitted that the 
former view does not seem to be correct. It proceeds on the footing 
that a person deriving his right to sue from a minor is entitled to the 
extension of limitation applicable to the minor himself under this 
section. Such a view is not correct, the right under this section being 
in the nature of a personal privilege which is not transmissible to 

3. ( 40) 27 AIR 1940 Nag 94 (95) : 185 Ind Cas 881, Nandlal JRam'praUxp v. 
Deorao Marut Rao. 

[See (’09) 1 Ind Gas 670 (674) (Cal), Banwa-rx Lai v. Sheo ShanJcar Misser, 

(’16) 2 AIR 1915 Nag 52 (65) : 32 Ind Gas 242 : 12 Nag L R 12, Asaravi v. 
Batansingh.} 

4. See (’28) 16 AIR 1928 Bom 383 (383, 384) : 113 Ind Gas 378 (DB), Ckintaman 
Bcdwant v. Bhagwan Oanpati. (Suit under Art. 120.) 

(•27) 14 AIR 1927 All 702 (702, 703) ; 60 All 163 : 106 Ind Gas 377 (DB), 
Bindeahri Upadhya v. Sital Upadhya. (Do.) 

5. (’32) 19 AIR 1932 Lah 605 (605) ; 13 Lab 620 : 140 Ind Gas 375 (DB), Jowala 
Singh v. Sant Singh. 

(’281 10 AIR 1923 Oudh 62(68):66 I.C. 938 (DB). Banodip Singh v. Rameshar Pd. 
(’26) 12 AIR 1926 All 54 (65) : 82 I. C. 307, Sikandar Singh v. Bachchu Pande. 
(’24) 11 AIR 1924 All 912 (914) : 79 Ind Caa 1019, Dhanraj Rax v. Ram Nareah 
Rai. (Pre-existing coparcener dying minor—After-born coparcener can sue within 
three years from the date on which the deceased would have attained majority if 
he had lived.) 

6 . (’20) 7 AIR 1920 Lah 39 (40) : 1 Lah 558 : 59 Ind Caa 678 (DB), Lachman 
Baa V. Sunder Baa. 

(’22) 9 AIR 1922 Lah 275 (277) : 3 Lah 99 : 63 Ind Gas 760 (DB), Ber Singh v 
Hcuara Singh. 
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others. Sec Note 40. Further, it is not correct to say that C derives 
his ri.uOit to sue from B. C’s right is independent.^^ 

7>ut. at tlio same time, if B sues and succeeds in such suit, C will 
l<o entitled to share in the relief, though at the date of the suit a suit 
hy c himself would have been time-barred." The reason is that B’s 
suit is in vindication of a right common to himself and c. 

It must also be noted that the fact that the suit is barred by 
limitation as against c, the after-born son, does not make it time- 
barred as against B, the pre-existing son who is entitled to an extension 
of limitation under this section."* This shows that the principle that 
when two i^ersons arc entitled to sue on a cause of action, the expiry 
of limitation as against one will make the suit time-barred as against 
the other also, does not ai)ply to cases where one of the persons is 
entitled to the special privilege of an extension of limitation under 
this section. 

Anotlier feature is that the suit by B after the expiry of limitation 
ns against c is not also liable to be dismissed for want of necessary 
parties on the ground that limitation having expired as against C, he 
cannot be joined as a party to the suit by B. The reason is that C is 
not a necessary party to the suit, the rule being that any coparcener 
can sue to set aside an unaxithorised alienation of family property on 
behalf of all the coparceners.® 

Where the pre-existing coparcener w'ho is under a disability at 
the time of the alienation dies before the cessation of the disability 
the after-born coparcener cannot be treated as the legal representative 
of the deceased so as to entitle him to sue within the extended period 
of limitation conferred by clause 3 of this section.^® 

The above are cases in which the after-born coparcener comes 
into existence before the expiry of limitation as against the pre-existing 
coparcener. Suppose, the after-born coparcener comes into existence 
after the expiry of limitation as against the pre-existing coparcener. 
In such a case, the after-born coparcener will not be entitled to sue at 
all (apart from the question of limitation), the reason being that the 
failure of the pre-existing coparcener to sue within the period of limi¬ 
tation extinguishes the right of the family to the property and thus, 
tlie very basis for a suit by the after-born coparcener is destroyed.“ 

6a. (’40) 27 AIR 1940 Nag 94 (95): 185 Ind Cas 881, Nandlal Rampratap v. Deo- 
rao Marul Rao. (After-born sons are entitled to avoid alienation of joint family 
property, not as the representatives of their father but in their own right.) 

7 . (’13) 20 Ind Cas 958 (965) : 40 Cal 966 : 40 Ind App 213 : 10 Nag L R 1 (PC), 
Ramliishore Kedarnath v. Jainarayan Rainrachpal. 

8. See (’13) 20 Ind Cas 958 (965) : 40 Cal 966 : 40 Ind App 213 : 10 Nag L B 1 
(PC), RamJeishore Kedarnath v. Jainarayan RamrachiJaL 

9. (’22) 9 AIR 1922 Bom 319 (320): 46 Bom 535 : 64 I. C. 972(DB), Bai Keval v. 
Madhu Kaln. (Suit brought three years after attaining majority of elder brother 
but within three years of attaining majority by younger brother not barred.) 

(’93) 16 Mad 436 (439) : 3 Mad L Jour 216 (DB), v. Bappayya. 

(’09) 1 Ind Cas 530 (532) (Cal), Dursan Singh v. Durhejoy Singh. 

10 . ('35) 22 A I E 1935 Mad 431 (432) ; 156 Ind Cas 83, Vdayamuthier x. Shu 
mugam Cheifiar. 

11 . (’16) 3 AIR 1916 All 356 (357) : 33 Ind Cas 913 : 38 All 126 (DB), LacJim 
Narain Pershad v. Kishan Ki$horechand. (10 Ind Cas 908 distinguished.) 
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17. Suit by Hindu reversioner to set aside alienation 
or adoption by widow. — Before the Privy Council decisions in 
Venkatanarayana Pillai v. SubbainiJiaP and Janaki Ammal v. 
Narayanastoamy Iyer? there was a conflict of decisions as to the 
question whether a suit by a reversioner questioning an alienation or 
an adoption by a Hindu widow w'as a representative suit on behalf of 
the entire reversionary body or not. One view was that such a suit 
was a representative one.^ The other view was that it was not a 
representative one and that the decision in a suit by one reversioner 
did not bind the other reversioners."* According to this view, each 
reversioner in such cases has an independent cause of action and 
consequently an independent starting point of limitation from the 
moment of his becoming entitled to sue.® The above Privy Council cases 
clearly established that a suit by a reversioner in sucli circumstances 
was a representative suit based on the same ca^lse of action with 
I’eference to all the reversioners. After this, the question again came 
up before a Full Bench of the Madras High Court in Varamma v. 


Note 17 

1. (’15) 2 AIK 1915 P C 124 (125, 126) : 38 Mad 406 : 42 Iiul Aim 125 : 29 Ind 
Gas 298 (PC). 

2. (’16) 3 AIR 1916 P C 117 (118) : 39 Mad 634 : 43 Ind Aim 207 : 37 Ind Cas 
161 (PC). 

3. (’90) 14 Bom 512 (515) (DB), Ghliaganramv. Bai TJotigavri. (Sale of property 
in execution of decree against widow — Suit by reversioner for declaration that 
sale does not affect reversionary interest — Cause of action is common to all 
reversioners.) 

(’01) 24 Mad 405 (407), Aiyadorai v. Solai Ammal. (Suit to set aside adoption.) 
(’02) 4 Bom L R 893 (908), Jamnabai v. Dharsey Takeraey. (Do.) 

(’81) 1881 All W N 83 (83), G'opi Nath v. Sri Narain. (Do.) 

[See (’76) 23 Suth W H 285 (286) : 15 Behg L R 9 (Note) (DB), Siddessur Dutt 
V. Sham Ckand Nundun. (Suit to set aside adoption.) 

(’06) 29 Mad 390 (411): 1 Mod L Tim 183 : 16 Mad L Jour 307 (FB), Chiruvolu 
Py/nnamma v. Chiruvolu Perrazu. (It was held in this case that in view of 
certain dicta of the Privy Council, the presumptive reversioner cannot be held 
to represent the remote reversioner in suits relating to alienations by qualified 
owners, but in suits to set aside an adoption the presumptive reversioner ought, 
on principle, to be held to represent the remote reversioner—It was further held 
that an unauthorized alienation gives rise to a cause of action for a declaratory 
suit from the date of the alienation to all the reversioners.)] 

[See also (*73) 10 Bom H C R 351 (352) (DB), Bhikaji v. Jagannath. (Distant 
reversioner can sue when nearer one has waived his rights.)] 

4. (’04) 27 Mad 588 (590), Sakt/ahani Ingle Rao Sahib v. Bhavani Bozi Sahib. 
(Overruled in AIR 1915 P C 124.) 

(’99) 22 All 83 (46, 47): 1899 All W N 159 (FB), Bhagwanta v. Sukhi. 

(*05) 82 Cal 62 (71) : 9 Cal W N 25 (DB), Abinash Chandra Mazumdar v. Hari 
Nath Shaha. (28 Mad 57 relied on.) 

(’05) 2 Cal L Jour 87 (96) : 9 Cal W N 795, Harek Chand v. Bejoy Chand. 

(’02) 4 Bom L R 140 (146) (DB), Manjunath v. Kaveribai. 

(’69) 11 Suth W R 468 (472) : 8 Beng L R A C 145 (DB), Tarinee Churn v. 
Saroda Soonduree. 

('17) 4 AIR 1917 Mad 80 (84) : 88 Ind Cos 270 (DB), Venkatarow v. Tulja Ram. 
(Overruled in AIR 1919 Mad 911 (FB).) 

(•16) 2 AIR 1916 Mod 800 (802, 803) : 20 I. C. 625 : 38 Mad 396 (DB), Narayana 
'Iyer v. Rama Iyer. (Do.) 

(*12) 16 Ind Cas 839 (842): 36 Mad 570 (DB), Veerayya v. Ganamma. (Do.) 

(’05) 28 Mod 67 (60, 61): 14 Mad L Jour 209 (DB), Govinda v. Thayammal. (Do.) 

5. See oases cited in foot-note (4). 
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Gopalada-<ia!/ya^' with reference to the point of limitation. It was 
decicled by the Full Bench that the effect of the said Privy Council 
decisions was that even Avith reference to the question of limitation, 
the reversioner entitled to sue at the time of the alienation or adoption 
must be held to represent the entire reversionary estate. Hence, there 
is onlj one starting point of limitation in the case of all reA'ersioners 
and not a fresh start of limitation as each successive reversioner 
becomes entitled to sue." The representative character of a suit by 
the reversioner in such circumstances has again been affirmed by a 
Full Bench of the Allahabad High Court.® But the High Courts of 
Calcutta® and Patna^® and the Lahore High Court in some of its 
decisions'*^ have held that the bar of limitation against one reversioner 
does not affect the rights of other reversioners. It is submitted that 
such a view cannot be supported in view of the clear pronouncements 
of the Privy Council already referred to. See also Article 120 Note 34 
and Article 125 Note 7. 

From the above, it is clear that where at the time of the alienation 
or adoption by a Hindu widow, there is a reversioner competent to 
sue and limitation begins to run against him, a reversioner who 
fijibseqnentbj beco7nes entitled to swe does not get a fresh starting point 
of limitation and hence, he is not entitled to the benefit of this section by 
reasonof any disability of his at the time of his becoming entitled to sue.*^ 

Suppose that at the time of the alienation by a widow, there are 
two persons A and B, who are reversioners of the same degree and 
constitute t he next re^'ersioners. Suppose a is a minor and B is an 

6. (’19) r> AIR 1919 Mad 911 (917, 920, 921) : 41 Mad 659 : 46 Ind Cas 202 (FB) 
(Overruling 28 Mad 57, 16 Ind Cas 839, AIR 1915 Mad SOOand AIR 1917Mad 30.) 

7. (’41) 28 AIR 1941 Bom 197 (198), Anna Bajaba v. Dadu Tukaravi. (Where 
the right of a prior adopted son to set aside alienation made by his widow mother 
is barred, no further right to sue accures to a subsequently adopted son.) 

(’19) 6 AIR 1919 Mad 911 (917, 920, 921) ; 41 Mad 659 : 46 Ind Cas 202 (FB), 
Varavtina v. Gopnladasaifi/a. (Failure of declaratory suit in widow’s lifetime by 
reversioner precludes suit for possession by actual reversioner after widow’s death.) 
(’25) 12 AIR 1925 Mad 86 (86. 87) : 83 Ind Cas 140 (DB), Hussain v. Vc 7 ilata. 

(’27) 14 AIR 1927 Mad 216 (217): 99 I.C. 668, Neclakanta7)ner\.Chiyinu Arnmal 
(’25) 12 AIR 1925 Lah 654 (655, 656): 6 Lab 405: 90 Ind Cas 1022 (DB), Chiraah 
Din V. Abdullah. (22 All 33 (FB) dissented.) 

(’33) 20 AIR 1933 Lah 524 (527): 149 I. C. 696 (DB), GajUidar Sinqh v. Balwayii 
Kaur. (.\IR 1927 Lah 348 distinguished.) 

(’07) 1907 Pun Re No. 22 : 1907 Pun W R No. 89 : 1908 Pun L R No. 27, JJy/tra 
v. Ghula77i. (After born reversioner.) 

See also cases cited in foot-note (3). 


8. (’22) 9 AIR 1922 All 301 (308. 309): 44 All 19: 641. C. 248 (FB), KesUo Pc 7 shad 
V. Shiva Pershad. (Decree against one reversioner binds other reversioners.) 

9. (’24) 11 AIR 1924 Cal 481 (482) : 51 Cal 101 : 81 Ind Cas 522 (DB) Das Rayn 

Choudhuryf v. Tirtha Nath. (Suit under Art. 120.) ^ 

'S’ Baut v. Adalat 

Bayit. (Sint under Art. 120.) 


'c- ^ (BB), TPa/i Chayid v. Piaijab 

Siyigh. (The reasoning was that valid discharge under S. 7 could not be given by 
those who were not under disability.) 

[Sec afso (’34) 21 AIR 1934 Lah 968 (969) : 154 Ind Cas 675 (DB), Hari Bayn v. 
Salt. (Reversioner and his minor sons alive — Reversioner’s right to set aside 
adoption being barred does not bar son’s right.)] 

12. See cases cited in foot-note (7). 
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-adult at the time. The right of action arises simultaneously in favour Section 6 
of both A and B. As has been said, the cause of action of both is the Notes 17-18 
same, so that they may be said to be "jointly entitled” to sue within 
the meaning of S.7. As to whether a will be entitled to sue at any 
time within three years of his attaining majority, see Notes to section 7. 

18, Suit by reversioner under Punjab Customary Law 

to set aside alienation of ancestral property by collateral._ 

The right of a reversioner under Punjab Customary Law-to challenge 
the alienation of ancestral property by a collateral is based on a cause 
of action which is common to the entire reversionary body. In other 
words, each reversioner has not an independent right to sue to set 
aside such alienation. Hence, if limitation begins to run against a 
reversioner who -is competent to sue at the time of the alienation, 
it begins to run as against the entire reversionary body and any 
reversioner who may subsequently become entitled to question the 
alienation will not have a fresh start of limitation from the time of 
his becoming so entitled. Thus, a revensioner born subsequent to the 
alienation does not get a fresh starting point of limitation.^ Hence, 
the benefit of this section cannot be claimed by any reversioner not 
competent to sue at the time when limitation originally starts to run. 

In the undermentioned cases^ it was held that though the after-born 
reversioner cannot claim the benefit of this section in his own right, 
still he cannot be deprived of the extended period claimable by the 
minor reversioner in existence at the time of alienation. As has been 
seen in Note 16 this view does not seem to be correct. 

But, where the next reversioner is under a disability such as 
minority at the time of the alienation, he is entitled to the benefit of 
this section, notwithstanding the presence of remote reversioners who 
are under no such disability, but who do not sue to set aside the 
alienation. The reason is that the remote reversioners cannot have 
sued in the presence of the nearer reversioner and the principle that 

Note 18 

1. (’20) 7 AIR 1920 Lab 39 (40): 1 Lab 558: 59 Ind Cas 678 (DB), Leuihman Das 
V. Sundar Das. 

(’34) 21 AIR 1934 Lab 290 (291): 154 1. C. 592, Arjan Singh v. Waryam Singh. 

(’20 7 AIR 1920 Lab 220 (220): 54 I. C. 838 (DB), Miran DxUa v. 7ii//ari Lai. 

(•26) 12 AIR 1925 Lab 24 (25): 5 Lab 389: 82 Ind Cas 626 (DB), Dad v. Lai. 

(’ll) 10 Ind Cas 726 (726, 727) (Lab), Bhana Bam v. Hakim Singh. 

'(’12) 14 Ind Cos 60 (61) (Lab), Kehar Singh v. Hazara Singh. 

(’07) 1907 Pun W R No. 21, page 45, Mohan Singh v. Dewa Sijtgh. 

(■27) 14 AIR 1927 Lab 97(97): 97 I.C. 435: 8 Lab 19 (DB), Shahamad v. Salabat. 

(’07) 1907 Pun Re No. 108: 1907 Pun W R No. 196, Inayat Khan v. Shabti. 

(’37) 24 AIR 1937 Lab 420 (424, 425) ; I L R (1937) Lab 395 : 172 Ind Cas 341 
(DB), Qohind v. Bam Lai. 

{See (’16) 2 AIR 1916 Lab 169 (170) : 29 Ind Cos 761 (DB), Chanda Singh v. 

Mukand Singh.'] 

[But see (’83) 20 AIR 1933 Lab 866 (867) : 147 Ind Cas 399, Khushi Bam v. 

Hand Lai.] 

2. (’88) 25 AIR 1938 Lab 1 (8) : I L R (1937) Lab 769 ; 175 Ind Cos 824 (DB) 

Harnam Singh v. Aziz. ' 

^’87) 24 AIR 1987 Lab 420 (425) : I L R (1937) Lab 395 : 172 Ind Cos 341 (DB) 

Oobind V. Ram Lai. ** 
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the failure of one reversioner to sue within limitation bars all the 
other i-evcrsioners apijlies only where the former was competent to sue.^ 


19. Suit by reversioner or adopted son succeeding to 
an estate after a Hindu widow, — It is now established that for 
pui’poses of limitation the Hindu widow does not represent the estate 
so as to bind the reversioners. Hence, where adverse possession 
commences against a widow during her lifetime and a reversioner 
succeeds to the estate thereafter, tlie reversioner has an independent 
cause of action to sue for possession and such cause of action accrues 
to the reversioner on his succeeding to the estate on the widow’s 
death.^ Similarly, where a widow adopts a son and the latter succeeds 
to the estate, he gets a fresh start of limitation from the date of his 
adoption ^even in regard to matters that have arisen before the 
adoption." TJie contrary view, viz., that the reversioner or the adopted 
.son is bound by the limitation that has run against the widow® is no 
longer law. Hence, if the reversioner or the adopted son is a minor 
or is under any other disability referred to in this section at the time 
of his succeeding to the estate, he will be entitled to the benefit of 
this section.^ 


3. (’37) 24 AIIl 1937 Lab 653 (655): 172 Incl Cas 218 (DB), Jati Khuhi v. Matu.. 
(Reversing AIR 1937 Lali 485; AIR 1933 Lah 534, dissented.) 

Note 19 

1. (’99) 23 Bom 725 (736): 26 Inct App 71: 1 Bom L R 607: 3 Cal W N 621: 7 Sar 
543 (I’C), Hunchordas Vandravandas v. Parvaiibai. 

(’29) 16 AIR 1929 P C 166 (170) : 51 All 439 : 56 Ind App 267 : 117 Ind Cas 498 
(PC), Mt. Jaggohni v. Vtsavalal. (Provided there is no decree against widow in 
her life-time depriving reversioner’s right.) 

(’28) 15 AIR 1928 All 561 (567): 112 Ind Cas 801; 51 All 188 (FB), Bankey Lai v. 
Baghunath. (Boys, J.—The question whether adverse possession against widow 
bars reversioners must be decided as in cose of decree on facts of particular case.) 
(’92) 14 All 156 (159): 1892 All W N 22 (FB), Bam Kali v. Kcdar Kath. 

(’83) 9 Cul 934 (937): 13 Cal L It 372 (FB), Srinath Kur v. Prosiinno Kumar. 

See also Article 141 Note 13. 

2. (’95) 19 Bom 809 (815, 816) (DB), Aforo Narayan Joshi v. Balaji BaghimatJi. 
(His rights come into existence from the moment of his adoption.) 

(’15) 2 AIR 1915 Mad 539 (540, 541) : 25 Ind Cas 692 (DB), Kancharla Venkata- 
ratnain v. KoganUt, Venkataravixah. (It is unjustifiable to place an adopted soir 
in worse position than that of reversioner.) 

(’05) 2 Cal L Jour 87 (95 ); 9 Cal W N 795 (DB), Harck Chand v. Bejoy Chand 
fl900) 2 Bom L R 411 (414) (DB), Hari v. Waman. 

3. (’66) 7 Suth W R 134 (135), Gohind Coomar Choudhry v. JIuro Chunder 
Chowdhry. (The reasoning was that there is only one cause of action to the 
family on date of dispossession.) 

(’09) 1 Ind Cas 49 (50) : 36 Cal 394 (DB), Girindra Mohan Boy v. Bocha Das. 

(Suit to recover instalments due under instalment bond.) 

(’35) 22 AIR 1935 Bom 420 (421) ; 159 Ind Cas 272. Mariyayya Sidraxnayya v. 
Chanvirangotida, (lu this case, it was assumed that au adopted son suio'^ for 
arrears of rent accumulated prior to adoption sues on the same cause of action as 
would have applied to the widow and it was held that the suit was time-barred. 
The assumption is not correct. In such cases, the cause of action will not pass to 
the adopted son at all, the right to the rent being the widow’s persouai right. 
The suit is liable to be dismissed on the gi’ound that the adopted son cannot sue 
for the rent, at any rate, during the widow’s lifetime.) 

4. (’79) 4 Cal 523 (526) : 3 Cal L R 391 (DB), Prosonna Nath Boy Chowdry v, 
Afzolonnessa Begum 

(’05) 9 Cal W N 795(801, 802) : 2 Cal L Jour 87 (DB), Harek Chand Babu v- 
Bejoy Chand Mahatab. 
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But, if the adverse possession had commenced in the lifetime of Section 6 
the last full owner, the reversioner or adopted son succeeding to the Notes 19-20 
estate will not have a fresh cause of action but will be bound by the 
limitation that has run before he succeeds to the estate.® The reason 
is that in such cases the cause of action accrues in favour of the last 
full owner from whom it is derived by the reversioner or adopted son. 

20. Applicability of the section to periods fixed by 
special or local Acts. — This section is one of the sections as to 
which it is provided in S. 29, sub-s. (2), cl. (b) that they will not apply 
to the determination of the period of limitation prescribed for a suit 
or other proceeding by any special or local law. The language of this 
section also shows that it only applies to cases in which a period of 
limitation is laid down in the first schedule to this Act.^ Hence, it 
does not apply to cases where a period of limitation is provided for by 
any special or local law.^ It will, however, apply where the special or 
local law itself provides that it should ai^i^ly to any period of limita¬ 
tion prescribed by such special or local law.^ See also S. 29 Note 5. 

5. (’22) 9 AIB 1922 Mad 12 (15, 16) : 45 Mad 361 ; 70 Ind Cas 678 (DB^ Seeta- 
ramaraju v. Subbaraju. 

(’21) 8 AIR 1921 Mad 272 (276) : 44 Mad 951 : 68 Ind Cas 734, Narai/anasami/ 

Naicker v. Periasamy Oddyar. (Article 141 does not cover cases where cause of 
action includes something more beyond death of female.) 

{See (’23) 10 AIR 1923 Lah 106 (106, 107) : 68 Ind Cas 177, Chanan Simjh v. 

Salig Pam. (Unless defendant shows that cause of action arose in lifetime of 
lost male owner suit by reversioner will be governed by Art. 141.)] 

[But see (’67) 7 Suth W R 453 (454), Pam Doollub Sandyal v. Ram Narain 
Moiter. (Submitted not correct.)] 

See also Section 9 Note 10 and Article 141 Note 14. 

Note 20 

1. (’13) 18 Ind Cas 306 (307) (Oudh) (DB), Khanjan Singh v. Phikan Singh. 

(Section will apply to the two years’ period under S. 31 of the Limitation Act 
only if it can be treated as an amendment of Art. 132 of the first schedule.) 

2. (’74) 1 Ind App 167 (176) : 13 Beng L R 292 : 21 Suth W R 318 : 3 Sar 363 
(P 0), Mohummud Buhadoor Khan v. The Collector of Bareilly. (Clause 20 of 
Act IX of 1859.) 

(’02) 29 Cal 813 (822) (DB), Ahhoy Kumar v. Bejoy Chand Mohatap. (Section 167 
of the Bengal Tenancy Act.) 

(’14) 1 AIR 1914 Lah 85 (86) : 1914 Pun Re No. 64 : 25 Ind Cas 448 (DB), Secre¬ 
tary of State V. Hakim. (Section 18 of the Land Acquisition Act.) 

(’15) 2 AIR 1915 Cal 541 (543) ; 28 Ind Cas 241 (DB), Shankar Prosad Jha v. 

Bobu Lai Jha. (Sonthal Parganas Regulation, III of 1872.) 

(’18) 5 AIR 1918 Nog 247 (247) : 46 Ind Cas 879, Balkrishna Laxman v. Bala. 

(Section 60, sub-section 4 (1) of the C. P. Land Revenue Act.) 

(’95) 18 Mod 99 (103) (FB), Veeramma v. Abhiah. (Section 77, Registration Act.) 

(’90) 17 Cal 263(267) (DB), Girya Hath Roy Bahadur v. Patani Bibee. (Section 29 
of the Bengal Act, VIII of 1869.) 

(’97) 1897 Pun Re No. 69, Jan v. Ala Baksh. (Section 40 (2) of Punjab Courts 
Act, 1684.) 

(’09) 4 Ind Cas 70 (71) (Cal), Panch Kouri Ghosh v. Pran Gopal. (Section 33, 

Bengal Revenue Sale Law, Act XI of 1859.) 

(’66) 6 Suth W R Act X Rule 41 (41, 42) (DB), Dinonath Pandey v. Raghoonath 
Pandey. (Bengal Act X of 1859). 

[But see (’23) 10 AIR 1923 Nag 164 (166): 71 I. C. 140, Shankargir y. Chinnuji. 

(Submitted not correct.)] 

3. (’26) 13 AIR 1926 Nag 236 (237) : 91 I. C. 663, Madho Poo Ghatate v. Balaji 
Narayan. (Under the provisions of S. 160 of the C. P. Land Revenue Act, S. 6 
of the Limitation Act applies to a suit for the recovery of a share of proprietary 
profits by a minor plaintifi.) 

(’94) 9 C P L R 1 (2), Daola v. Chitoo. (Section 81, C. P. Tenancy Act.) 
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The Civil rroceclure Code lias been held to be not a special or 
local law, and hence the prohibition contained in s. 29 sub-s ( 2 ) cl (b) 
above referred to .vill-not apply to periods of limitation fixed by the 
Civd Irocodure Code. But. in view of the express langxiage of this 
seclion ^Inch makes it applicable only to eases in which a period of 

Inimation has been fixed by the first schedule to this Act. this section 
viIJ not api)ly to such periods.^ 

As regards the tjuestion whether minority or other disability can 
confer an exemption from the law of limitation on geyieral principles 
01 equity, even in the absence of express provisions granting such 
oxeniption, the point was raised before the Privy Council in ulhum- 
mnd Biihadooi- Khan v. The Collector of Bareillyf Their Lordships 

rejected the contention that exemption could be pleaded in such cases 
and in doing so, observed as follows: 

t1.. ■* that any Court can add to 

o t.iUite that winch the Legislature has not done.Where such enlarge¬ 

ments hare heeii intended, they are found in the Acts containing the limitation, 

r contains no such saving, and their Lordships 

would be legislating and not interpreting the statute if they were to introduce it.” 

It is submitted that the view of the Bombay High Court® that 
minority affords a general ground of exemption from the law of 
imitation apart from the statute is therefore open to question in the 
light of the above pronouncement of the Privy Council. 

21. Applicability of the section to period of twelve 
pars fixed by Section 48, Civil Procedure Code. _ It will 
follow from what has been stated in Note 20, that the minority or 
other disability of the decree-holder will not be a ground for extending 
the period of twelve years fixed by s. 48 , Civil Procedure Code. There 
is, however, a conflict of decisions on this point. On the one hand, it 
has been held by the High Courts of Allahabad,* Calcutta,*^ Madras,* 

Oiulb Cas 118 (119) (DB), Gur Pershad v. Goharan Nath. (Section 129 
Oiulh Rent Act.) 

(■•29) 16 AIR 1929 Lah 819 (819, 820): 125 Incl Cas 178, Sultan Bahhsh v. Painda. 

Khan. (Punjab Limitation (Custom) Act. I of 1920.) 

(’26) 13 AIR 1926 Lah 188 (189): 92 I. C. 294, Md. Ghaus v. Md. Ali Shah fDo ) 
ISee alsoyu) 1 AIR 1914 Lah 87 (88) : 22 Ind Cas 637, Natha Singh v. khhen 
Singh. (The Punjab Limitation (Ancestral Land Alienation) Act of 1900 )1 

4. (’12) 16 Ind Cas 149 (151) : 34 All 496, Dropadi v. Hira Lai. 

[See also (’75) 1 Cal 226 (242) : 3 Ind App 7 : 25 Suth W E 285 : 3 Sar 573 • H 
Suther 236 (P C), Phoolbas Koomctir v. Lalla Jogeshur."] 

For a fuller discussion of the subject, see section 29 Note 6. 

5. (’09) 1 Ind Cas 178 (179) ; 5 Nag L R 1, Hirasa v. Jodhraj. (Section does not 
apply to period of thirty days fixed by O. 21 R. 92 of the C P C a<; tho 

is fixed by the Code and not this Act _ It is also doubtful whether’ the ^r^^ 
thirty days mentioned in O. 21 R. 92 is a period of limitation at all 1 o* 

f: ^!f r,;s’Si,, ,po,. 

8. (’92) 16 Bom 536 (537), More Sadashiv v. Tisd ji Paghunaih. 

Note 21 

w Bum ® ^ Ind Cas 212 (DB). 

Bui Mad 186 (DB). 
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Nagpur^ and Patna^*^ and the Chief Court of the Punjab^ that such 
period cannot be extended on the above ground. On the other hand, 
the Bombay High Court^ has held that the period can be extended 
under such circumstances. The former view is based on the fact that 
the language of the section shows that it only applies to i:)eriods of 
limitation prescribed by the first schedule of this Act. The Bombay 
High Court also agrees that this section does not in terms apply to 
the period of twelve years under S. 48, Civil Procedure Code; but holds 
that on general principles^ minority is a ground for exemption from 
limitation. The view of the Bombay High Court is open to question 
in view of the Privy Council decision in Mohummud Buhadoor v. The 
Collector of Bareilly}^ (See Note 20.) 

But, in the Madras High Court itself, in the undermentioned 
case,® Sadasiva Iyer, J., following the decision of the Privy Council in 
Pkoolbas Koomvur v. Lalla Jogeshur^ expressed the view that the 
Civil Procedure Code is not a “special statute” but is a general law of 
procedure and that the provisions of the Limitation Act relating to 
exclusion of time govern also the twelve years’ period of limitation 
under section 48, Civil Procedure Code. 

The Privy Council decision referred to above was one bearing on 
S. 11, Limitation Act of 1859, which did not contain any words showing 
that it applied only to cases in which the period of limitation was laid 
down by the Limitation Act itself. Under these circumstances, it was 
held by the Privy Council that the rule as to extension of limitation 
on the ground of minority contained in the above section also applied 
to a period of limitation fixed by the Civil Procedure Code itself. But, 
in view of the language of the present section which shows that it is 
only applicable to periods fixed by the first schedule to this Act, it is 
doubtful whether the principle laid down in the above Privy Council 
decision can be applied to the present section. 

{See also (’29) 16 AIR 1929 Mad 394 (396) : 119 Ind Cas39 (DB). 3/ajinarswawr/ 
Iyer v. Ramasamy Naicken. (As regards S. 48, C. P. C., the question of minority 
is wholly irrelevant.)] 

2a. (’39) 26 AIR 1939 Nag 245 (247) : I L R (1939) Nag 559; 184 Ind Ca3 72(DB), 
Yadorao Wasudeorao v. Qovindrao Ramji. 

2b. (’41) 28 AIR 1941 Pat 45 (47, 48) : 20 Pat 1 ; 190 Ind Cas 369 (DB), Mt. 
Zalikhan Bibi v. Bama Prasad. (Section 48, C. P. C., overrides Ss. 6 and 7, 
Limitation Act and not vice versa.) 

3. (’94) 1894 Pun Re No. 128, Jhandit v. Mohan Lai. 

4. ('92) 16 Bom 636 (537) (DB), Moro Sadashiv v. Visaji Baghunath. 

(’83) 7 Bom 179 (160) (DB), Jagjivan v. Hasan Abraham. 

(’80) 17 AIR 1980 Bom 608 (509) : 54 Bom 776 : 128 I. C. 428 (DB), 

V. Bamchandra. 

4b. (74) 1 Ind App 167 (176) : 13 BengLR292 : 2lSuthWR318; 3Sar363(PC). 

5. (’16) 2 AIR 1916 Mad 449 (451) : 24 Ind Cas 195, Venkata Perumal Raja v. 
Velayudha Beddi. 

{See also (1866) 8 Suth W R 8 (9) (DB), Huro Soo7iduree Chowdhrain v. Anund 
Nath Boy Chowdhry. 

(1870) 14 Suth W B 339 (847, 348) (DB), Sudaburt Per shad v. Lotf AH Khan.'] 

6. (’76) 1 Cal 226 (242, 248) : 8 Ind App 7 : 26 Suth W B 286 : 3 Sar 673 : 3 
Snther 286 (PC). 


Section 6 
Note 21 
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22. Period fixed by Court cannot be extended under this 
section. — this section refers to the extension of a period fixed by 
Jiur. Tft^nru, it does not apply to a period fixed by the Court} 

23. Disabilities to which section applies. — Extension of 
limitation can be claimed only on grounds which are expressly provided 
tor by tlie limitation Act.^ The only grounds on which limitation can 
be saved under this section arc minoritxj, lunacy and idiocy of the 
person entitled to sue or make the application for execution.^ Under 
the Act of 1859 (s. 12 ), married women (in cases to which the English 
law would apply) were included in the definition of persons under 
‘legal disability” within the meaning of that Act. But under the later 
enactments married women are not regarded aa persons under legal 
disability for purposes of limitation. 

The fact tliat the plaintift is a disiiualified proprietor whose estate 
is under the management of the Court of Wards will not save limita¬ 
tion under tliis section.^ Similarly, the plaintiff’s absence from the 
country,^ or tlie fact that there has been a dispute or litigation as to 
his title to the right in virtue of which the suit is brought does not 
entitle him to an extended period of limitation under this section.^ 

Ignorance of the accrual of the cause of action would, if brouglit 
about by the fraud of the defendant, entitle the plaintiff to an 

Note 22 

1. (’84) 1884 Pim Re No. 31, Prema v. Jawahir Dass. 

Note 23 

1. (’26) 13 AIR 1926 Cal 65 (66, 73) : 89 Ind Cas 1000 (DB). Sarat Kamini Dasi 
V. Nagendra Nath Pal. 

(’16) 3 AIR 1916 Cal 164(165): 28 I.C. 818(DB), Knarmayii Singha v. Wasif All 

(1864) 1864 Sath W R Gap 290 (291) (DB), Ravi Kishore Acharj Chowdhn, y. 
Iiiikhee Dcbee Chowdhrain. 

2. (’18) 5 AIR 1918 P C 180 (181) : 4G Cal 694 ; SO Incl Cas 202 : 46 Ind 4.„n 60 
(PC), Srimntt Bani Kuar Mani Singh v. Baivab Bahadur of ilitrshidabad 

(■16) 3 AIR 1916 Cal 164(165): 28 I.C. 818(DB), Kuarmani Singha v Wasif AH 

(1864) 1864 Suth W R Gap 290 (291) (DB), Bam Kishore Acharj Chotudhrg v. 
Lukhee Debee Chotvdhrain. ^ ^ 

VoK™ S? J •« 

.rj;.” 

(16) 3 AIR 1916 Cal 164(165): 28 I.C. 818(DB), Knarrnoni Singha v. Wasif AH. 

/7 ^ Uviakanta Sen Chowdhuni v. 

HxraLalRoy. (This wasacase under the Bengal Court of Wards Act, IX of 1879.) 

^ H C K 113 (113) (DB). Venkatasubba Pattar v. CHri Avnitah 
(Voluntary absence abroad.) 

(’68) 10 Siith \V R 253 (253): 1 Beng L R(s N)25(DB). Domim v. Slutbul Koolall 
(Involuntary absence due to transportation.) -n-wiatt. 

5. r69) 12 Suth W R P C 6 (20, 21) : 12 Moo Ind App 275 : 2 Ben- L R P C 111' 

•i Suther 222: 2 Sar 429 (PC). Rajah Sahch Perhlad Sein Baboo Budhoo 

Singh. (1 endency of appeal to Pnvy Council does not put party, who subject to 

he api)eal is the owner of an estate under a legal disability for bringing suit in 
that character against third parties.) ^ 

^ B 295(296)(pB),d/i«f/(,/n Mohun Teivarce y.Nund EishoreDoss. 
(Adopted son after he attains majority, is under no 1^1 ‘disability’although his 
adopted son may be disputed and has not been finally established.) 

( 6b) 5 buth WR 32 (33), A:is/irn Mohan Koond v. Mudhun Mohttn Tewaree. (Do.) 
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extension of limitation undei* S. 18 , But in the absence of such fraud, Section 6 
such ignorance is no ground for extending limitation.** Notes 23-24 

24, Minor. — Section 3 of the Limitation Act of 1871 defined a 
minor as “a person who has not completed his age of eighteen years.” 

This definition applied to every person, whatever his domicile might 
have been,^ 

The Acts of 1877 and 1908 omitted this definition. Under these 
Acts, the question as to w'hen a person attains majority is governed 
by the provisions of the Majority Act of 1875. Under this Act, the 
age of majority is attained by a person ordinarily in all cases on his 
completing the eighteenth year. There are two exceptions to this 
rule — 

(1) Where a guardian has been appointed for the person or property 

of a minor or the Court of Wards has assumed superintendence 
over the property of a minor, he will be deemed to have attained 
his age of majority on completing the age of twenty-one years. 

Hence, in such cases, the person under disability is entitled to 
have the fresh period of limitation under this section calculated 
from the date on which he commences hi.s twenty-second year.- 
(Section 3, Majority Act.) '* 

(2) In regard to the capacity to act in matters of marriage, dower, 

divorce and adoption, the provisions of the Act do not appl>- 
(S. 2, Majority Act). Thus, it has been held that a Parsi woman 
suing for divorce must be deemed to be “acting” in the matter 
of divorce and hence is not governed by the Majority Act : so 
that she is entitled under the Parsi Marriage and Divorce Act 
of 1865, to be deemed to be a minor till the completion of her 
twenty-first year.^ 

6 . (’69) 1869 Pun Re No. 29, Mt. Macea Davee v. Sukh Dyal. 

(’73) 19 Suth W R 269 (270) (DB), Heaz AH Khan v. Government of India. 

(Ignorance due to absence from country.) 

(’70) 2 N W P H C R 173 175), Mahomed Museeh-ood-deen v. Clara Jane Museeh- 
ood-deen. (Ignorance of defendant’s residence is not a ground of exemption.) 

Note 24 

1. (’79) 5 Cal L R 543 (644) (FB), Rainey v. Nobo Coomar Mookerji. 

2. (’07) 31 Bom 80 (85) : 8 Bom L R 897 (DB), Shivram Kondo Kulkarni v. 

Krishnahai. (Where a person obtains an order for a certificate of guardianship 
under the provisions of Act XX of 1864, the minor is deemed to have attained his 
■ majority when he shall have completed his age of twenty-one years by virtueof S.3, 

.Indian Majority Act (IX of 1875)—It is not necessary for the puri>oses of the sec- 
^tion that any formal certificate of guardianship in pursuance of such order should 

actually be obtained.) 

(’90) 17 Cal 347 (860) : 16 Ind App 195 (202) : 5 Sar 463 (PC), Uungniram v. 

Gureahai Nund. 

fOS) 10 Oudh Caa 247 (250, 261) (DB), Maulvi Saiyad Ahmad v. Maulvi Saiyad 
Muhammad. 

(*07) 10 Oudh Cas 1 (4) (DB), Sidh Oopal v. Mohammad Nazir, 

1*89) 13 Bom 285 (269), Teknath v. Warubai. 

[See (’27) 14 AIR 1927 Mad 36 (37) : 49 Mad 809 : 99 Ind Cos 213 (FB), In the 
matter of Venkaiesa Perumal. (Order appointing guardian made dependent on 
prior furnishing of security—Security not furnished—There is no order of 
appointment of guardian—Minor attains majority on completing 18 years.)] 

3. (’98) 22 Bom 480 (436, 436) (DB), Bai Shirinbai v. Khurshedji Nazarvanju 
(’94) 18 Bom 366 (367), Sorabji Cawasji v. Buchoobai. 
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Section 
Notes 24 


6 The age of a person must be calculated from the date of his birth 

2 and not from the date of liis conception} (See s. 4 , Majority Act.) 

25. Section, whether applies to child in womb. — Can a 
cliild who is in the womb at the time from which limitation is to be 
reckoned be regarded as being under the disability of minority at such 
time within the meaning of this section ? On this question, there is a 
conflict of decisions. On the one hand, it has been held by the Madras 
Higli Court that sucli a person should be held to be entitled to sue or 
apply for execution at the time from which limitation is to be computed 
and that he should be regarded as being under the disability of 
minority at such time. According to this Court, though for purposes 
of determining when a person attains majority the age of the person 
must be calculated from the birth of the person, yet, there is nothing 
to preclude his being treated as a person in existence and as a minor 
from the time of his being a child in his mother's womb.^ But, a 
contrary view has been taken by the Lahore High Court according 
to which this section does not apply to a child in the womb.^ See also 
Article 12G Note 5. 

26, Whether minority negatives knowledge. — Where the 
starting point of limitation depends on the knowledge of the plaintiff, 
the minority of the plaintiff does not in itself negative such knowledge.^ 

26a, Whether there can be adverse possession against 
a minor or other person under disability. — See Notes 24 and 77 
under Articles 142 and 144. 

27. “Insane.** —The word “insane” means “mad.”‘ A state of 


4. (*35) 22 AIR 1935 Mad 839 (841, 842) : 58 Mad 886 : 159 Ind Cas 1 (FB),i?uH. 
tjanatha Beddi v. (AIR 1929 Lah 254 dissented from.) 

Note 25 


1 . (’35) 22 AIR 1935 Mad 839 (841, 842) : 58 Mad886 :159IudCasl (FB), i?an< 7 a- 
7iat}ia Beddi v. Bamasn avii Mudali. (Overruling AIR 1931 Mad 456.) 

2. (’39) 26 AIR 1939 Lah 290 (292) : 183 Ind Cas 451 (DB),F’ir»i Chuni LaUBali 
Bavi V. Altaf-nl Bahvian. (Person being in mother s womb on date of alienation 
of ancestral property cannot while challenging alienation claim extension of time 
under Section 6.) 

(’29) 16 AIR 1929 Lah 254 (255, 256) ; 10 Lah 713 ; 116 Ind Cas 545 (DB), Ma7io- 
med Khan v. Ahmad Khan. 


(’30) 17 AIR 1930 Lah 394(396); 1271. C. 708(DB), il/n£f7ioi?a7« v. Sino/i. 

(’20) 7 AIR 1920 Lah 220 (220); 54 Ind Cas 838 (DB), Miran Dittaw Bihar i Lai, 

(’12) 14 Ind Cas 60 (61) (Lah), Kehar Singh v. Hazarana Singh. (28 Mad 57, 
dissented from.) 


Note 26 


1. (’20) 7 AIR 1920 Mad 793 (798, 800) : 52 Ind Cas 725 (DB), l^araswiha v. 
Krishna Chandra. 


[See however (’41) 28 AIR 1941 Sind 50 (62) : I L R (1940) Kar 534 : 194 Ind 
Cas 137, Khemchand Dayaram v. Dayaram Jessomal. (There can benoadverse 
possession against r minor because he is not in a position to know of or resist 
acts of ouster-—A7ofe: For a fuller discussion of the question whether there can 
be adverse possession against a minor see Note 24 under Articles 142 and 144.)] 
See also Articles 142 and 144 Note 77. 


Note 27 

1. See Concise Oxford Dictionary. 
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mental weakness on account of injuries sustained is not insanity Section 6 
within the meaning of this section.^ Notes 27-29 

28, “Idiot.” — An idiot is a person so deficient in mind as to 
be permanently incapable of rational conduct.' 

Hence, it is apprehended that where the person entitled to sue or 
apply for execution is an idiot at the commencement of limitation, 
there is no question of the cessation of his disability. In such cases, it 
is conceived that els. 3 and 4 of the section providing for cases where 
the person under disability dies during the continuance of the disability 
will come into play. 

29. Onus of proof and evidence as to disability,_ 

Section 3 provides that subject to the provisions of Ss. 4 to 25 , every 
suit or other proceeding instituted after the period prescribed in the 
first schedule should be dismissed. This shows that the provisions of 
Ss. 4 to 25 are in the nature of exceptions to the general rules of 
limitation contained in the first schedule. It is a general principle 
that the burden of proving that a case falls within an exception and 
not the general rule, lies on the person who relies on the exception. 

(See Evidence Act, Ss. 103, 105 and lOG.) Hence, where a suit or other 
proceeding is prima facie barred by limitation under the first schedule, 
the burden of proving that by reason of any of the exceptions contained 
in S3. 4 to 25 the suit or proceeding is saved from the bar of limitation 
ison the person who pleads such exception.' This principle is applicable 
to cases under this section also. Hence, the burden of proving that a 
suit or application for execution is saved from the bar of limitation by 
virtue of the provisions of this section is on the person who relies on 
such provisions.® 

Further, under 0.7 R.6, Civil Procedure Code, when a suit is 
instituted after the expiration of the period prescribed by the law of 
limitation, the plaint must show the ground on which exemption from 
such law is claimed. Hence, where a plaintiff relies on this section as 
saving his suit from the bar of limitation, such fact must be clear from 

2. (*24) II AIR 1924 Bom 290 (292, 294) : 84 Ind Cas 796 (DB), Abdulla Mttham- 
mad V. Ahdtdla M. Zulaikhi. 

• Note 28 

1 . See Concise Oxford Dictionary. 

Note 29 

1 . See Notes under Section 3. 

2 . (’10) 7 Ind Cas 505 (518) (Lah) (DB), Husaina v. Sahib Nur. 

(’24) 11 AIR 1924 Cal 420 (422) : 81 Ind Cas 680 (DB), Prohlad Chandra Chow- 
dhury v. Ramsaran Chowdhury. 

(’30) 17 AIR 1930 Oudh 97 (100) : 121 Ind Cos 277 : 5 Luck 658 (DB), Mehdi AH 
V. IValayat Husain Khan. 

(’02) 6 Cal W N 601 (612, 613) (DB), Lalla Kanhoo Lai v. ML Manki Bibi. 

(’14) 1 AIR 1914 Lah 142 (142, 143) : 23 Ind Cos 462 (DB), Charanjit Singh v. 

Bishen Singh. 

(’28) 15 AIR 1928 Lah 763 (764) : 109 I. C. 331, Jagadish Ram v. Mukand Lai. 

(’13) 18 Ind Caa 391 (392) (DB) (Cal), Panchu Mondal v. Isaf. (Court not bound 
to raise point siU3 motu.) 

! ’28) 10 AIR 1923 Lah 254 (254) : 70 Ind Cas 984, Jagal Singh v. Balaga Singh 
’23) 10 AIR 1923 Lah 41 (42) : 79 Ind Cas 211, Prem Das v. Sarbaland. 

*17) 4 AIR 1917 Mad 930 (982, 985) : 88 Ind Cas 969 (DB), Ramanathan Chetty 
V. Murtigappa Chetty. 
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Section 6 the plaint itself.*’ But the exemption need not be pleaded expressly 

Notes 29-30 and in so mau>- T\ oids. It is enough if the fact of reliance on the saving 

provisionsof this section is somehow apparent on the face of the plaint.* 

As to the kind of evidence requisite to prove age and minority 
inidei’ iliis section, see the undermentioned cases.’*’ 

30. Suit on behalf of Hindu idol,— A Hindu idol is recog¬ 
nized as a juridical person capable of holding property, though it is 
ojily in an ideal sense that property can be held by an idol. But the 
possession and management of dedicated property belong to the shebait 
and this carries with it the right to bring whatever suits are necessary 
for the protection of the property. Every such right of suit is vested 
in the shebait and not in the idol. Hence, where the shebait is a minor 
(or other person under disability) at the time from which the period of 
limitation is to be reckoned, ho is entitled to the benefit of this section.' 

As the right to sue for the protection of dedicated property is 
vested in the shebait and not the idol, whatever disability the idol may 
be conceived of as labouring under, will not be the disability of a 
pcr.son entitled to site. Hence, this section will not apply to .such 
disability. Though, thus, the question as to the disability or otherwise 
of the idol is not material for the purposes of this section, it has been 
held that an idol is not a perpetual minor for purposes of limitation.^ 
This only means that a suit in respect of proi^rty dedicated to an idol 
is as much subject to the law of limitation as any other suit and that 
no exemption from such law can be claimed on the ground that such 
suit is for the benefit of an idol which is incapable of looking after its 
own interests. 


3. (’13) 18 Incl Cas 391 (392) (Cal) (DB), Panchw 2Sondxil v. Isaf. 

4. (’09) 2 Incl Cas 77 (78) (Cal), Gangadhar Sarhai' v. Khaja Abdul Ajij. 

See also Section 3 Note 31. 

5. (’28) 15 AIR 1928 Lah 250 (252, 253) : 113 Ind Cas 53 (DB), Zhida v. ML 
Hoshnai. (Medical evidence is not of much help in deterniining age.) 

(’07) 29 All 29 (32) : 1 Mad L Tim 429 : 5 Cal L Jour 4 : 11 Cai W N 130 : 17 
Mad L Jour 32: 9 Bom L R 80 : 34 Ind App 1 (PC), Shah Ara Begavi v. Nanhi 
Begam. (In India it is no doubt difficult to prove such facts as the date of birth, 
after a lapse of many year.s, and it worild be unreasonable to require such a class 
of evidence as would justly be demanded in England, But the evidence must be 
such as to cany reasonable conviction to the mind.) 

(’07) 1907 Pun L R No. 29 p. 79 (80): 1907 Pun W R No. 6, Fatah Mohammad v. 
Foja. (When the age of a minor is in dispute, preference is to be given to the 
weight of medical evidence in the absence of any clear proof to the contrary.) 

Note 30 

1. (’05) 32 Cal 129 (140, 141): 31 Ind App 203: 8 Cal W N 809: 6 Bom L R 765: 
1 All L Jour 585 : 8 Sar 698 (PC), Jagadindra Nath v. Hemanta Kumari Dehi. 

2. (’27) 14 AIR 1927 Pat 49 (51): 97 Ind Cas 637 {X>B),GopalacharyyaGowsicami 
V. Dhxm Kali Chatidhunj. 

(’09) 3 Ind Cas 93 (96) (Cal), Jnananjan Banerjee v. Adoremony Dassee. 

(’30) 17 AIR 1930 Pat 455 (472) : 9 Pat 885 : 127 Ind Cas 817 (DB), Naurangi 
Lai V. Bam Charan Das. 

(’26) 13 AIR 1926 All 392 (393) : 48 All 348: 93 Ind Cas 652 (DB), Chitar Mai v. 
Panchu Lai. 

ISee also (’32) 19 AIR 1932 Mad 328 (333) : 137 Ind Cas 487, Periyanan Chetty 
V. Govind i?ao.)] 
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31. “Within the same period after the disability has Section 6 
ceased.'* — In cases coming within its scope, this section enables the Notes 31—32 
person under disability to sue or apply for execution within the same 

time from the cessation of disability as would have otherwise been 
allowed from the time specified in the third column of the first schedule. 

This provision is controlled by S, 8 which provides that the period of 
limitation cannot be extended under this section for more than three 
years from the cessation of the disability or the death of the person 
affected by it. For the combined effect of the two sections, see Notes 
under section 8. 

The expression “after the disability has ceased” shows that in 
•calculating extra period allowed under this section, the date on which 
the disability ceases must be excluded.’^ 

See also Notes 32 and 33 below. 

32. Section does not prevent running of limitation 
against person under disability, — The provision that in cases 
coming under this section the suit or ai^plication may be filed within 
the same period after the disability has ceased as would otherwise have 
been allowed from the time prescribed therefor in the third column of 
the first schedule, does not mean that limitation does not run at all 
during the continuance of the disability. The provision only means 
that the person under disability is entitled to an extension of time 
till the expiry of the period mentioned in the first schedule calculated 
from the cessation of his disability (subject to the limits imposed by 
-S. 8). Hence, when a i^erson enters into possession in assertion of a 
title hostile to that of the person under disability, limitation begins to 
run from the date of his entering into possession and is not postponed 
■till the cessation of disability.^ 

Illustration. 

V, a Hindu who was insane, was entitled to certain properties. B, his wife, 
acting as his guardian, transferred certain properties to C without any proper 
justification. V then died as an insane i)erson and was succeeded by his widow B. 

After B’s death, S, a reversioner of V, sued the transferee fo^ the recovery of the 
properties. C asserted that the suit was barred by limitation as he had been in 
adverse possession from the date of the transfer and as more than twelve years had 
elapsed from such date. S contended that as V had been a lunatic, limitation 

Note 31 

1. (*84) 10 Cal 748 (761) : 8 Ind Jur 673 (DB), Jugmohun Mahto v. Luchmeshur. 

Note 32 

1. ('22) 9 AIR 1922 Mad 12 (16) : 45 Mad 361 : 70 Ind Cas 678 (DB), Seetarama~ 
raju V. Stibbaraju. 

•(’08) 27 Bom 616 (684) : 6 Bom L B 274 (DB), ThaJcore Fatesingji v. Davianji. 

(’20) 7 AIR 1920 Mad 793 (798, 800) ; 62 Ind Cos 725 (DB), Narasimha v, 

Krishnachandra, 

*(’09) 4 Ind Cas 864 (855) : 1909 Pun Re No. 100 (DB), Shamier v. Badha Singh. 

.(*28) 16 AIR 1928 Oudh 481 (482) : 113 Ind Cas 268, Mt. Bam DtUari v. Shcr 
Bahadur Singh. 

IIOTB. — There is, however, a conflict of views on the question whether there can 
be adverse possession against a minor or other person under disability^For this 
see Note 24 under Arts. 142 and 144. 
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Section 6 could not have be;;'un to inn duvinft: Ins lifetime and as a reversioner he was 
Notes 32-33 bound bj the limitation that might have run as against the widow. The 

coiiterjtion \v;is overruled and it was held that the lunacy of V did not prevent the 
running of limitation against him.2 

It is apprc'hencled that on the above principle, -w-here a right to 
stie accrues to a person under disability in respect of a certain property 
and such property is afterwards transferred by him to another, limi¬ 
tation as against the assignee must bo calculated not from the date of 
the assignment hut from the date on which it would ordinarily have 
begun to run. (see Note 40.) 

Suppose that a right to sue accrues to a minor in 1910 and that 
the ordinary period of limitation for the suit (six years) expires in 
191G. The minor attains majority in 1918. Under this section read with 
S.8, he has a period of three years from 1918 within which to bring his 
suit. But the minor dies in 1019. A suit by his legal representative 
brought subsequently will be time-barred, tliough three years may not 
have elapsed from 1918. The reason for this is that the extension of 
time under this section is a personal priviletje conferred on the minor 
and is not available to persons deriving their right to sue from the minor 
(see Note 42). But the example also shows that limitation begins to 
run even before the date of the attainment of majority by the minor. 
For, otherwise, a suit brought within the period of limitation calculated 
from the attainment of majority must be within time although brought 
by the legal representative and not by the minor himself. 


33. Privilege under section is not confined to procee¬ 
dings instituted after the cessation of disability. _ This 

section provides that in cases coming under it, the suit or application 
may he filed within the same period after the disability has ceased as 
would otherwise have been allowed from the time prescribed therefor 
in the third column of the first schedule. This does not mean that 
a suit or application filed before the cessation of disability will be 
time-barred if filed after the expiry of the ordinary period of limita- 
tion. The provision simply means that limitation is extended till the 
expiry of the period mentioned in the first schedule calculated from 
the cessation of disability. Hence, a suit or application filed on behalf 
of a person under disability by his next friend during the continuance 
of the disability but after the expiry of the ordinary period of 
limitation will also be saved under the provisions of this section.^ 

2. C22) 9 AIR 1922 Mad 12 (15. 16) : 45 Mad 361 : 70 I. C. 678. Seetaramarahi 
V. Subbarajii. *' 

[See also (’28) 15 AIR 1928 Oudh 481 (482) ; 113 Ind Cas 258. Mi. Bavi Dulari 
V. Sher Bahadur Singh.l 

Note 33 


■'13 (DB). ParmeshwariSingh 

V. Ixanjit Stngh. (1 Cal 226 followed.) ^ 

^ ^ R 285 : 3 Sar 573 : 3 Suther 236 

(PC), Phoolbas Koonu'ar v. LaUa Jogeshur. 

(’99) 23 Bom 544 (549) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (PC), 

Bhagwandas Mtiharam v. Bivett-Carnac, (Suit on behalf of minor heir by 
Administrator-General.) 
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34, Acquisition of prescriptive title against person 
under disability. — Under S. 28, it is provided that at the deter- 
mination of the period limited to any person for bringing a suit for 
the possession of any property, his right to such property shall be 
extinguished. Where the person entitled to sue is under a disability 
mentioned in this section and is entitled to an extension of limitation 
under it, his right cannot be extinguished until the expiry of such 
extended period.^ 


(’87) 9 All 411 (413) : 1887 All W N 58 (DB), Baldeo Singh v. Kishan Lai. 

(’83) 1883 All W N 63 (63) (DB). Har Gobind v. Srikishen. 

(’69) 1 N W P H C R 122 (123) (DB), Ram Autar v. Dhunee Ram. 

(*30) 17 AIR 1930 Bom 593 (593) : 128 Ind Cas 430, Kasliinath Rajaram Somani 
V. Govind Shankar Jinsiwalla. 

(’93) 20 Cal 714 (716) (DB), Lolit Mohun v. Janoky J^ath. 

(’83) 9 Cal 181 (182) : 11 Cal L R 34 : 5 Shome L Rrd5(I>B),MonMohunBuksec 
V. Gunga Soondery Dabee. 

(*84) 10 Cal 748 (756) : 8 Ind Jur 673 (DB), Jagmohan Mahto v. Liichmeshur 
Singh. (9 Cal 446 dissented from.) 

(1900) 22 All 199 (204) : 1900 All W N 8 (FB), Zamir Hasan v. Sundar. 

(’81) 7 Cal 137 (139): 8 Cal L R 306: 5 Ind Jur 644, Khodahnx v.BudreeNarain. 
(’96) 23 Cal 374 (388) (DB), Norendra v. Bhuyendra. 

(’98) 3 Cal W N 24 (27, 28) (DB), Guneshxvar Singh v. Jagadhatri Pcrshad. 

(’98) 2 Cal W N cvi (cvii) (DB), Manmatho v. Manohar Htikcrjce. (13 Mad 
236 and 17 Mad 189 distinguished.) 

(’03) 7 Cal W N 594 (595) (DB), Shamachurn Hv-i v. Kanangai Chaitan Brosad. 
(’67) 7 Suth W R 161 (162) (DB), Ram Chundra Roy v. Umbica Dossia. 

(’69) 11 Suth W R 468 (472) : 3 Beng L R A C 145 (DB), Tarinee Churn Chow- 
dhry V. Sharoda Sunduree Dossee. 

(’70) 14 Suth W R 429 (429) (DB), Ram Ghose v. Greedhur Ghose. 

(’72) 17 Suth W R 419 (419) (DB), Sreemutty Suffuronnissa Bibee v. Moonshee 
Noorul Hossein. 

(’66) 6 Suth W R 19 (20){D'B),Shahzada Woola Gowhur v. Mt.ShahRukhBegnm. 
(’34) 21 AIR 1934 Lah 908 (908) : 154 Ind Cas 603 (DB), Sarwan Singh v. Mt. 
Basanii. 

(’29) 16 AIR 1929 Lah 661 (662) : 117 Ind Cas 909, Padha Madho Pershad v. 
Ohanaya Lai. 

(’10) 6 Ind Cas 488 (489) (Lah), Gujjar Mai v. Sita Ram. 

(181) 1881 Pun Be No. 112, Ganda v. Jawand Singh. (Suit by minor to contest 
alienation assented to by mother as guardian.) 

(’85) 1885 Pun Re No. 91 (FB), Rihana v. Harditta, 

(’81) 1881 Pun Re No. 103, Mt. Sarwar Jan v. Dina. 

(’29) 16 AIR 1929 Mad 394 (396) : 119 Ind Cas 39 (DB), Mannarswamy Iyer v, 
Rama&wamy Naicken. 

(’94) 9 C P L B 9 (10), Balkishen v. Khuman. 

(’88) 2 C P L R 184 (186), Agarsingh v. Lakhi. 

(’12) 16 Ind Cas 866 (367) : 6 Low Bur Rul 62 (DB), Ma Sein Hnyin v. C. S. 
Lutehman Chetty. (Minor’s application asking to be brought on record as legal 
representatlye.) 

('86) 28 AIR 1986 Bind 84 (84, 86) : 30 Bind L B 30 : 163 Ind Cas 379 (DB), 
Sainhux v. Alibux. (Application for execution by Court of Wards.) 

(’86) 23 AIR 1986 All 162 (163) : 161 Ind Cas 330, Ramesh Chandra v. Firm 
Kashi Ram Bhajan Lai, 

[But see (*70) 14 Suth W B 839 (848) (DB), Stiddburt Pershad Sahoo v. Lotf 
AH Khan. (Submitted not correct.)] 

Note 34 

1. (’86) 22 AIR 1985 Lah 924 (025, 926) ; 160 Ind Cas 557, Nawah v. Lachhman 
Singh. (Bale of minor’s property by unauthorized person — Minor can sue for 
possession within three years after attaining majority.) 
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35. Effect of existence of guardian for person under 
disability, — The mere fact that there is a guardian for the person 
under disability does not deprive such person of the indulgence 
granted by this section.* Nor is the extended period under the section 
inapplicable to a proceeding instituted by a guardian on behalf of a 
minor or other person under disability during the continuance of the 
di.sability." But, u'here the i^erson really entitled to sue or apply at 
the commencement of limitation is the guardian and not the minor 
(or other person under disability), the section will not apply merely 
because the suit or application would be for the benefit of the person 
under disability. Thus, where a document is executed in favour of a 
guardian in his own name, this section will not ai^ply to a suit by the 
guardian on the document, although the party beneficially interested 

(’01) 24 Mad 387 (395) : 28 Ind App 81 : 7 Sar 819 (PC), Vasiideva Padhi v. 
Mfigxini Det'cin. 

(’10) 5 Ind Cas 84 (84, 85) : 33 Mad 366 (DB), Annayyan v. Chinnan. 

Note 35 

1, (’38) 25 AIR 1938 Pat 92 (93) : 174 lod Cas 193, Satyendra Narain Sijiha v. 
Pitamber Singh. (Application by guai'dian of minor for execution of decree 
obtained on his behalf dismissed as time-barred —• Minor is not precluded from 
ai^plying for execution of decree within statutory period of three years from date 
of his attaining majority.) 

(’05) 32 Cal 129 (142) : 31 Ind App 203 : 6 Bom L R 765 : 8 Cal W N 809 ; 1 All 
L Jour 685: 8 Sar 698 (PC), Jagadindra Nath Roy v. Hemantha Kumari Debi. 
(’75) 1 Cal 226 (243) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 573 : 3 Suther 236 
(PC), Phoolbas Koonwur v. Lalla Jogeshur. (He need not wait till cessation of 
disability.) 

(’83) 9 Cal 181 (182, 183) : 11 Cal L R 34 : 5 Shome L R 135 (DB), Mon Mohun 
Buhsee v. Gunga Soondery. (His disability does not cease because he makes 
application for execution through guardian.) 

<’07) 6 Cal L Jour 383 (394) (DB), Harihar Pershad v. Bholi Pershad. 

(’05) 1 Cal L Jour 96 (s N), Saivdagore Sahu v. dagger Nath Pershad. 

(’70) 14 Suth W R 339 (348) (DB), Sadaburt Pershad Sahoo v. Lotf Ali Khan. (But 
it was held that he cannot derive advantage from disability till he comes of age ) 
(’83) 7 Bom 179 (180) : 7 Ind Jur 373 (DB), Jagjivan Amirchand v. Hasan. 
(’66-67) 4 Bom H C R A C 199 (201), Mahiyatrav Chandrarav\. Nensuk Anand- 
rav Shet Marvadi. 


(’34) 21 AIR 1934 All 434 (435): 148 Ind Cas 1166 (DB), ATwsi Imran v. Collector 

of Bijnore. (Lunatic is protected under S. 6 as long as he is under disability_ 

Mere fact that there ^\'as guardian on his behalf, who could have sued earlier 
will not deprive him of the protection.) 

(’81) 4 Mad 119 (120) (DB), Anantharmna Ayyan v. Karuppanan. (Fact that 
minor has guardian does not remove his disability.) 

(’29) 16 AIR 1929 Lah 661 (662) : 117 Ind Cas 909, Padha Madho Par shad v 
GhanayaLal. »v. 


(’13) 21 I.C. 365(367): 16 Oudh Cas 206, Jagat Narain v. Mt. Narbada Kunwar 
(’36) 23 AIR 1936 Pat 194 (196): 158 Ind Cas 25. Ram Das v. Ram Bahu (Minor 
proprietor trading under trade-name through manager—Hundi in favour of pro¬ 
prietor in trade-name becoming payable during minority—Proprietor held entitled 
to benefit of S. 6, Limitation Act, though manager could sue.) 

(’92) 16 Bom 536 (537) (DB), Moro Sadashiv v. Visaji Ranhunath 
(’93) 20 Cal 714 (716) (DB), Dolit Mohmt v. Janoku Nath. 

S.'o?! ^ ^ Singh v. Jagdhatri Pershad, 

( 96) 23 Cal 374 (388) (DB), Norendra Nath v. Bhxipendra Narain. 


2. See Note 33. 
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may be a minor or other person under disability.^ But. if a document Section 6 
IS executed in favour of a minor (or other person under disability) Notes 35-38 
or in favour of a minor by his guardian, this section will apply to 
a suit by the minor on the document.* See also Notes 36 to 39 . 

36. Kstate of minor under management of Court of 
^Ai^ards, — Where the property of a minor is under the management 
of the Court of Wards, the person entitled to sue in regard to the 
property is the minor and not the manager of the Court of Wards, 
though the suit may be in the name of such manager. Hence, where 
a decree is passed in favour of minors whose property is under the 
management of the Court of Wards, the fact that the decree stands 
in the name of the manager of the Court of Wards is no ground for 

denying the minors the extension of limitation conferred by this 
section.^ 

37. Appointment of administrator to estate of person under disability. 

— See Note 3. 

38. Estate of minor in hands of executor. _ Where a 

testator has appointed an executor who is in charge of an estate and 
a right to sue accrues to the executor as such, the mere fact that the 
person beneficially entitled to the estate is a minor does not enlarge 
the period of limitation under this section. The reason is that the 
right of suit is vested in such cases in the executor and not the bene¬ 
ficiary and this section only applies to the disability of the person 
entitled to sue. Hence, if the executor fails to sue within the ordinary 


3. (’27) 14 AIR 1927 Bom 61 (63): 50 Bom 831: 100 I. C. 95 (DB), Pandharinath 
Manikshet v. Ajanikha. 

(’86) 10 Bom 241 (242) (DB), Teknath JRamchandra v. Waman Brahmadev. (If 
promissory note is taken in the name of minor alone, he would have three years 
from attaining his majority within which to sue.) 

(’08) 7 Cal W N 694 (595) (DB), Shantachurn Sui v. Kanangai Chaitan Proso^, 
(Mortgage in favour of guardian acting for a minor—Suit by him, in same capa¬ 
city, on mortgage—Section applies.) 

(’24) 11 AIR 1924 Bom 468 (468) : 80 Ind Cas 474, Vishnu Narain v. Kes7iav 
Oajunan. (Section does not apply to suit on promissory note taken by the 

guardian of minor who alone (and not the minor) can sue on it_Followinff 28 

Mad 206.) 

(’86) 28 AIR 1936 Pat 194 (196) : 158 Ind Cas 25 (26, 27) (DB), Bam Das v. Bam 
Bahu. {Heldf that in the circumstances, the minors were the real parties to the 
suit transaotions and that the section applied.) 

(’12) 14 Ind Cas 694 (697) (Cal), Sarat Chandra v. Sudhan Bari. (Do.) 

(’06) 28 Mad 206 (207): 16 Mod L Jour 249 (DB), Ramanuja v. Sadagopa. {Held^ 
in the oircomstanoes the minor was not the holder or payee of the pro-note and 
hence section did not apply.) 

4. See cases cited in foot-note 8. 

Note 36 

1. (’86) 28 AIR 1986 All 68 (64) : 160 Ind Cas 275, L. Dina Nath v. Collector 
of Farrukahad. 

iSee also (’86) 28 AIR 1986 Sind 84 (86) : 80 Sind L R 80 : 163 Ind Cas 379 
(DB), Bainbux v. AH Bux.'l 
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period of limitation, the minor beneficiary cannot subsequently do so, 
claiming the benefit of this section.^ See also Notes 35 and 39. 


39. Appointment of receiver to estate of person under 

disability. — Suppose, after a cause of action in respect of an estate 
has accrued to a minor, a receiver is appointed to his estate. What is 
the period of limitation for a suit by the receiver ? Is the receiver 
entitled to the extended period of limitation that would have applied 
to a suit by the minor himself ? If the receiver fails to sue within the 
ordinary period of limitation, is the minor entitled to the extended 
period under this section in respect of a suit which he brings 
subsequently ? 

The question arose before the Calcutta High Court in Haj Kumar 
Girija Nandan v. Kanhiya Prasad} In that case, it was held that 
if the receiver failed to sue within the ordinary period of limitation, 
the suit by the minor subsequently would also be barred though the 
extended period to which he was originaUy entitled under this section 
had not expired. The decision assumes that the limitation that would 
have ai^plied to a suit by the receiver is the ordinary period. It is 
held that on the appointment of the receiver the right to sue becomes 
completely vested in the receiver, so that he can give a complete dis¬ 
charge to the debtor. If he fails to sue within the period of limitation, 
the suit becomes completely barred and the minor cannot afterwards 
sue, though the extended period to which he was originally entitled 
has not expired. 

It is doubtful whether the above decision of the Calcutta High 
Court is correct in view of the decision of the Privy Council in 
Bhagwandas v. Bivett-Carnac} In that case, a cause of action had 
accrued to the minor heir of a deceased person and thereafter an 
administrator was appointed to the estate of the deceased. In a suit 
by the administrator on behalf of the estate brought after the ordinary 
period of limitation, it was held by the Privy Council that the suit 
was not barred by limitation as it was a suit on behalf of the minor 
heir. It is apprehended that the principle of this decision is also 
applicable to the case of receivers. Hence, where a receiver is appointed 
to the estate of a minor, a suit by the receiver on a cause of action 
arisen, before his appointment as receiver must, it is apprehended, be 
deemed as a suit on behalf of the minor and, as such, governed by 
the same period as would have been applicable to a suit by the minor 
himself. If so, the failure of the receiver to sue within the ordinary 
period of limitation would not bar a suit by the minor so long as the 
extended period of limitation under this section has not expired. 

Note 38 

1. (’24) 11 AIR 1924 Pat 721 (732) : 83 Ind Gas 812 : 3 Pat 830 (DB), Kesho 
Pershad Singh v. Madho Prasad Singh. 

Note 39 

1. (’14) 1 AIR 1914 Cal 35 (36) : 20 Ind Gas 701 (DB). 

See also Section 7 Note 9. 

2. (’99) 23 Bom 644 (549) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (P C). 
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40, ^A^hether extension of time under the section can 
be claimed by assignee from person under disability.— The 
right to an extension of time under this section is a purely peTSonal 
right which is confined to the person under disability. The right is 
not attached to the cause of action of the person under disability. 
Hence a jjerson deriving his right to sue from the person under 
disability, like an assignee from him of the proi^erty which is the 
subject-matter of the suit, is not entitled to claim that, with reference 
to a suit or application by him, the extended period that would have 
applied to a suit by the i^erson under disability himself should be 
applied.^ Thus, suppose adverse possession commences against a minor 
in 1905, and in 1910 the minor transfers to another person his right to 
the property which is the subject-matter of the adverse possession. 
Limitation for a suit for possession by the transferee runs from 1905 


Note 40 

1 . (’38) 25 AIR 1938 Bom 358 (359): 177 Ind Gas 475, Bandit, Annaji v. 
Yeshwant Bam Boo. 

(’83) 9 Cal 663 (666, 667): 12 Cal L R 269 (FB), Bitdra Kant v. Nobo Kishore. 
(’98) 25 Cal 409 (412) (DB), Haraicchand v. Deonath Sahaij. 

(’02) 26 Bom 730 (733) : 4 Bom L R 513 (DB), Mahadeo \ Dabi. 

(■19) 6 AIR 1919 Cal 893 (894) : 46 Ind Cas 802 (DB), Bhacjahan Chandra v. 
Ishan Chandra Kaibarta Das» 

(’18) 6 AIR 1918 Lah 374 (375) : 44 I C 890, Hukam Singh v. Shahah Din. 

(’35) 22 AIR 1936 Bom 420 (420, 421) : 159 Ind Cas 272, Mariyayya Shidra. 
mayya v. Chanvirangouda. (Suit for arrears of rent accumulated in favour of a 
minor Hindu widow—Suit brought by son adopted by her—Assuming he is 
entitled to sue, he derives his right to sue but is not entitled to extended period 
under this section which would have applied if the widow herself were suing. 
However, assumption that adopted son is entitled to sue and derives his right to 
sue from widow is not right—Rent being income from the estate, widow is 
absolutely entitled to it and right to rent is her personal right and is not 
annexed to the estate—Hence, adopted son on adoption does not got any right to 
sue for such rent.) 

(’19) 6 AIR 1919 Mad 317 (318. 320) : 42 Mad 637 : 50 Ind Cas 380, Bangasamy 
Chetty V. Thangavelu Chetty. (On principle expressio unius pcrstynce vel rei, est 
excliLsio alterius.) 

(’14) 1 AIR 1914 Oudh 339 (340): 18 Oudh Cas 34 : 27 Ind Cas 118, Imam Uddin 
V. Ml. Mumtazunnissa. (But transferee can maintain suit if he brings it on date 
of transfer.) 

(’88) 1888 All W N 183 (183) (DB), Kedar Nath v. Bachman Das. 

(’01) 1901 All W N 12 (14), Batuic Dayal Singh v. Basant Bam. 

(’76) 24 Suth W R 181 (182) : 15 Beng L R 357 (DB), Md. Arsad v. Eakooh AH. 
(•26) 18 AIR 1926 Oudh 20 (20) : 90 Ind Cas 741, Sitle Bux v. Bam Newaz. 

(’22) 9 AIR 1922 Oudh 31 (32, 33) : 66 Ind Cas 101 (DB), Muhammad Nur Khan 
V. Lachmi Narayan. (Obiter in A I R 1914 Oudh 339, that transferee can bring 
suit on date of transfer, dissented from.) 

(’02) 6 Oudh Cas 197 (200), Mata Din v. AH Mirza. 

£But see (’06) 2 Cal L Jour 87 (90): 9 Cal WN 795 (DB), Hareh Chand Bobu v. 
Maharaj Dhiraj Bijoy Chand Mdhaiah. (Per Harrington, J_Widow adopt¬ 
ing son after commencement of adverse possession against her_Widow minor 

at time of commencement of adverse possession — Adopted son becomes clothed 
with all her rights and he can sue within the extended period that would have 
applied to her if she herself were suing—Submitted view is wrong on both points 
involved—Adopted son does not derive right to sue from widow and assuming he 
does BO, he is not entitled to extended period applicable to widow.)] 
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41. Whether period extended under this section is 
period prescribed ** for suit or application.—Various sections 
of the Act use the expression “period prescribed'* for a suit or other 
proceeding, (see Ss. 4, 5, 12 to 16 , 19, 20 and 28 .) The question arises 
whether the period extended under this section is a “period prescribed” 
for a suit or other proceeding within the meaning of such sections. 
Thus, s, 4 provides that when the period prescribed for a suit or other 
proceeding expires on a holiday, the suit or other proceeding may be 
filed on the next working day. Suppose, the period expiring on a holiday 
is not the period specified in the first schedule but the additional period 
to which the plaintiff or applicant is entitled under this section. The 
question arises whether s. 4 applies to such cases so as to entitle the 
plaintiff or applicant to file the proceeding on the next working day. 
Similarly, under s. 19, if, before the expiry of the period of limitation, 
prescribed for a suit or application, the debtor acknowledges in writing 
his liability, the creditor will be entitled to a fresh starting point 
of limitation from the date of such acknowledgment. Suppose, the 
acknowledgment of liability is made after the expiry of the period 
mentioned in the first schedule but before the expiry of the extended 
period under this section. The question arises whether S. 19 will apply 
to such cases so as to give the plaintiff or applicant a fresh start of 
limitation from the date of the acknowledgment. 

On this question, there is a conflict of decisions. One view is that 
the additional period to which the plaintiff or applicant is entitled 
under this section is a “period prescribed” for the suit or application.^ 
Accordingly, under this view, the liberty of filing a suit or other 
proceeding on the next working day under s. 4 will apply not only to 
cases where the period fixed in the schedule expires on a holiday but 
also to cases w^here the additional period under this section expires on 

2. (’38) 25 AIR 1938 Bom 358 (360) ; 177 I. C. 475, Bandu Annaji v. Yeshwant 

Bam Bao. (The principle of the decision in A I R 1925 Bom 292, a case under 
Article 44, was applied.) 

Note 41 

1» See cases cited in foot-notes (2) and (3) below. 


and he is not entitled to any extension of limitation on account of the 
minority of the transfei’or. See also Note 32. 

Viiere, however, after a right to sue in respect of a property 
accrues to A, a minor, the property is transferred to B in trust for A, 
it is appreliendcd that B will be entitled to the benefit of the extended 
period of limitation that would have applied to a suit by A himself. 
Kee Notes 34 and 39. 

heie A, a minor after attaining majority assigns his right to 
B to recover property transferred during his minority, a suit by B 
jointly with A within three years of A attaining majority will not be 
haired by limitation as the minor A does not lose his right to be 

joined as co-plaintiff in a suit to recover possession of the property 
even after the transfer.^ 
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a holiday.® Similarly (it is conceived), s. 19 will furnish a fresh starting Section 6 
point of limitation not only where the acknowledgment of liability by Notes 41-42 
the debtor is made before the expiry of the period mentioned in the 
first schedule but also where such acknowledgment is made after the 
expiry of such period but before the expiry of the extended period 
under this section.® The view proceeds on the reasoning that inasmuch 
as the period of limitation for a suit or other proceeding is determined 
not only with reference to the relevant article in the schedule but also 
with reference to the particular section of the Act that may apply to 
the case, the expression “period prescribed” for a suit or other pro¬ 
ceeding must mean the period prescribed by the particular article in 
the schedule read with the sections of the Act. This view receives 
support from the Privy Council decision in Maqlnd Ahmad v, Onkar 
Pratap'^ in which it was held that the expiration of a period computed 
in accordance with S. 14 of the Act was the expiration of a “period 
prescribed” within the meaning of S. 4 of the Act. 

According to the contrary view, the additional period to which 
a\i)laintiff or applicant may be entitled under this section is not a 
“period prescribed” for the suit or application.® Thus, under this view, 
an acknowledgment of liability made after the expiry of the period fixed 
in tie schedule but before the expiry of the extended period under tliis 
section will not furnish a fresh starting point of limitation under s. 19.^^ 

Similarly, the extended period under this section will not be the “period 
lyescribed” for a suit within s. 15 sub-s. ( 2 ).’' This view is based on the 
reasoning that “prescribed” means prescribed by the schedule and not 
otherwise. It is' submitted that this view is no longer good law after 
the Privy Council decision referred to above. 

42. Clause (3) : Death of person under disability, _ 

This clause provides that if the person under disability dies before the 

2. (*24) 11 AIB 1924 Oudh 385 (387): 81 Ind Cas 484 (DB), Bans Bahadur Singh 
V. Mt. Sakalraj Kuar. (‘Prescribed’ means prescribed by Act and not merely by 
first schedule.) 

(’32) 19 AIB 1932 Mad 139 (141) : 135 Ind Cos 687 : 55 Mad 286, Naganna v. 

Krishnamurthy. (Affirming on L. F. A., A I B 1928 Mad 1255.) 

See also Section 4 Note 9. 

3. See (’30) 17 AIB 1930 Mad 991 (994): 128 I. C. 867 : 64 Mad 445 (DB). Somi 
Seta Seshayya Chetty v. Suhb^u. (Acknowledgment made after the original 
period but during the period of grace under B. 31 (now repealed) is sufficient.) 

(’27) 14 AIB 1927 All 114 (115) : 98 Ind Cas 1005 : 49 All 67 (DB), Sheo Pratah- 
Singh V. Tajammal Hussain. (Do.) 

(’80) 17 AIB 1980 Bom 187 (189): 124 Ind Cas 791 (DB), Dunichand Bishandas 
V. Comptoir National D'Escompte D'Paris. (Acknowledgment made after expiry 
of original period specified in schedule but during the period deductible under 
S. 14 is sufficient to give a fresh starting point of limitation under S. 19.) 

See also Notes under Section 19. 

4. t’85) 22 AIB 1935 P C 86 (87. 88) : 165 I. C. 205: 62 I. A. 80:57 All 242 (PC). 

5. See cases cited in foot-notes (6) and (7) below. 

6 . (’28) 15 AIB 1928 Bom 319 (820, 821) : 52 Bom 521 : 112 Ind Cas 24 (DB), 

Maganlal Harjxbhai v. Amichand Oulabji. 

T, (’20) 7 AIB 1920 Mod 793 (798, 799) : 62 Ind Cas 726 (DB), Narasimha Deo 
Oaru V. Krishnachandradeo. 
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cessation of the disability, his legal representative may institute the 
suit or make the application within the same period after the death as 
would otherwise have been allowed from the time “prescribed therefor 
in tl.e third column of the first schedule.” In other words, the Wal 
representative will have a fresh start of limitation from the death of 
the person under disability.^ Suppose, the person (originally) under 
disability dies after the cessation of disability but before the expiry 
of the extended period to which he would have been entitled under 
this section. This clause will obviously not apply to such a case and 
the legal representative will not have a fresh start of limitation from 
le death of his predecessor. The question arises whether the legal 
representative can in such cases institute the suit or make the applica¬ 
tion within the extended period which would have applied to a suit or 
application by the deceased person himself. On this question there is 
a conflict of decisions. On the one hand, the Madras^ and Calcutta^ 
High Courts have expressed the view that the legal representative 
cannot avail himself of the extended period applicable to the deceased 
person. But the Bombay High Court has taken a contrary view, holding 
that the specific provision in this clause does not negative the right of 
the legal representative to stand in the shoes of the deceased person 
and sue within the extended period that w'ould have applied to the 
deceased himself.* It is submitted that this latter view is not correct 
The right to an extended period of limitation under this section is, as 
has been seen already, a purely yersonal exemption and is not attached 
to the cause of action so as to be available to anyone who may become 
entitled to sue on the cause of action. See Note 40 . 

In this connexion it may be noted that the language of the 
corresponding section (S. ii) of the Act of 1859 was different. Under 
that section it w'as provided that in the case of the disability of the 
person entitled to sue, he or his representative might sue wuthin the 
extended period allowed under the section. The language of cl (i) of 
this section, on the other hand, confines the right of suing within the 
extended period to the person under disability. 

Where a minor Hindu widow adopts a son and the adopted son 
succeeds to her estate, there is no death of the minor widow within 
the meaning of this clause and the adopted son (assuming that his 
cause of action is the same as that of the widow) is not entitled to a 
fresh period of limitation from the dat e of his adoption.® 

Note 42 

1. (’22) 9 AIR 1922 Mad 12 (15, 16) : 45 Mad 361 ; 70 Ind Cas 678 (DB) Seeta- 
S h estate’ 

v. 

(Slf as!i “ - ^0*“ 

VitZla'! ^ 221, Arjun Ramji 

(421); ip lnAC&s%12,MariyajfyaShidramayyaY. 
Chanvxrangotida. {Suit for arrears of rent under lease by minor widow—Wdow 
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Where, after the commencement of adverse possession against a Section 6 
lunatic, he dies as a lunatic, his widow as his legal representative will Notes 42-43 
be entitled to sue within three years from the date of his death, under 
this section read with S. 8. But, if the widow fails to sue within the 
period of three years, the reversioner succeeding to the estate after¬ 
wards will not be entitled to a fresh start of limitation from the death 
of the widow.® 

See also Section 8 Note 4. 

43, “Legal representative/* — The expression “legal repre¬ 
sentative” is not defined in the Act. Nor is it defined in the General 
Clauses Act. But the expression is defined in Civil Procedure Code, 

5. 2, sub-s. (ll). It is apprehended that the two Acts being in pari 
materia^ the definition in the Civil Procedure Code may be taken as 
applicable to this Act also.^ The said definition runs as follows : 

“ *Legal representative’ means a person who in law represents the estate of 
a deceased i)erson, and includes any person who intermeddles with the estate of 
the deceased and where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party so suing or sued.” 

The above definition must be taken as subject to the provisions 
of S. 211, Succession Act, 1025. That section reads as follows : 

‘*(1) The executor or administrator, as the case may be, of a deceased person 
is his legal representative for all purposes, and all the property of the deceased 
person vests in him as such. 

(2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh, or 
Jalna or an exempted person, nothing herein contained shall vest in an executor 
or administrator any property of the deceased person which would otherwise have 
passed by survivorship to some other person.” 

The combined effect of the two i^rovisions is that except in cases 
coming under sub-s. (2) of section 211 where there is an executor or 
administrator, such executor or administrator alone is the legal repre¬ 
sentative of the deceased. Where there is no executor or administrator 
as a general rule, the heir or legatee of the deceased will be the legal 

adopting plaintift—Suit by plaintiff for arrears—Plaintifi not entitled to sue within 
the extended period applicable to the widow—Submitted that the decision though 
correct, proceeds on incorrect reasoning — In such case the adopted son (or re¬ 
versioner) would have no right to sue at all, the right to the rent being entirely 
the personal right of the widow which does not vest in the adopted son or rever¬ 
sioner—It is therefore not correct to treat the suit by the adopted son as based on 
the same cause of action—The proper ground for rejecting the suit is that the 
adopted son has no right to sue for the arrears during the widow’s lifetime—In 
'this view, the general principle that the adopted son gets an independent right to 
sue for the estate on the adoption is not affected.) 

6 . (’22) 9 AIR 1922 Mad 12 (16): 46 Mad 361: 70 I.C. 678 (DB), Seetaramarajuv. 

8‘i^baraju. (Fact that widow has only limited estate does not stop running of time.) 

Note 43 

1. See (’26) 12 AIR 1926 Pat 1 (8) : 8 Pat 871 : 78 Ind Cas 200 (FB), Balmukund 
Marwari v. Baeanta Kumari Daai. (The Code of Civil Procedure and the Limi¬ 
tation Act are the two great procedural Codes in India and they were amended 
in the same year and were to come into operation on the same day — They are 
statutes in pari materia and are to be taken together as forming one system and 
as interpreting and enforcing each otber^^verniled in A I R 1934 Pat 246 (FB) 
on another point.) 
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representative of tlie deceased in respect of the property got by him * 

Where the executor refuses to accept office, the heir-at-law of the 

deceased will be the legal representative of the deceased and can sue 
on bolialf ol tho estate.*^ 


For other instances of provisions of the Act in which the expression 
legal representative” occurs, reference may be made to Ss. lo and 17 
and Arts. 17C and 177. It m,ay be noted that in s. lo the expression is 
used as distinct from "assigns,” showing that the term "legal repre¬ 
sentative” can properly apply only to those persons who represent the 
estate of a deceased person and will not apply to a transferee of 
property inter vivos} 

See also the Author’s Commentaries on the Civil Procedure Code 

(3rd Edition) O. 22 E. 3 Note 10. 


44. Clause (4) : Minority or other disability of legal 
representative.— This clause applies to the same class of cases as is 
lefeiied to in clause (3), viz., cases in which the person under disability 
dies before the cessation of the disability. In such cases, if the legal 
representative of the deceased is, at the date of the death, under any 
disability, he will be entitled to have the period of limitation computed 
from the cessation of his disability.^ But the clause does not apply to 
cases where the death of the person originally entitled to sue or apply 
occurs after the cessation of the disability. Hence, the disability of 
the legal representative at the time of such death is no ground for 
extending in his favour the period of limitation.^ Under the corres¬ 
ponding section in the Act of 1871, the minority or other disability of 
the legal representative was not a ground for extension of limitation 

2. (’04) 8 Cal W N 843 (856) (DB), Dinamoni v. Elaha DntKhan. (Heir.) 

(■93) 17 Bom 758 (770) (DB). Mani Lai Bewadat v. Bai Betva. (Decree for main¬ 
tenance obtained by wife against husband — Appeal by husband_Death of wife 

pending appeal—Daughter is her legal representative for purposes of appeal.) 

{See (‘23) 10 AIR 1923 Mad 237 (237) : 45 Mad 872 : 68 Ind Cas 942 (DB) Sub- 
barayiidu v. Ramadasu, (Legatee.)] ' 

[But see (’38) 25 AIR 1938 Mad 157 (160) : I L R (1938) Mad 533 ; 174 Ind Cas 
638 (DB), Stvasankara Miidaliar v. Amaravathi Ammal. (A legatee does not 
represent the estate and he has no direct right of action against the person who 
is claiming adversely to the estate.)] 

3. ( 38) 25 AIR 1938 Mad 157 (160) : I L R (1938) Mad 533: 174 Ind Cas 638 (DB) 
Sivasankara Mudaliar v. Amaravathi Ammal, 

4. (’29) 16 AIR 1929 Oudh 353 (354) : 117 Ind Cos 452 (DB), BisJteshnr Dayal v 

Bajrang Bahadur Singh. (Auction purchaser in execution of decree a<»ainst under¬ 
proprietor is not his legal representative.) ® 

(’29) 16 AIR 1929 All 444 (446) : 121 I. C. 689 (DB). Mithan Lai v. Maya Devi. 

Note 44 

1. ('16) 3 AIB 1916 Pat 120(121): 39 I.C.8.5 (DB), Brij Bella, i v. Sheo Shankar. 

^ ® Obho^a Durga v. 

* a® « ^ ^ ^ L B 10 : 3 Sar 

430 . 3 Suther 94 (PC), Amt, total Bose v. Rajonee Kant Mitter. (Under the 

Begulation m force prior to the Act of 1859, period ol disability of successor was 
also to be deducted m such cases.)] 
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even in cases in which his predecessor had died during the continuance 
of his disability.® 


7 * Where one of several persons jointly entitled 

Disability oi one institute a suit or make an appli- 
of several piaintiiis cation for the esecution of a decree 

or applicants. . t 

IS under any such disability, and a 
discharge can he given without the concurrence of 
such person, time will run against them all: but, 
where no such discharge can be given, time will not 
run as against any of them until one of them becomes 
capable of giving such discharge without the concur¬ 
rence of the others or until the disability has ceased. 

Illustrations. 

(a) A. incurs a debt to a firm of which. 7?, C and D are partners. IB is 
insane, and C is a minor. D can give a discharge of the debt without the 
concurrence of B and C. Time runs against B, C and D. 

(b) A incurs a debt to a firm of which E, F and G are partners. E and F 
are insane, and G is a minor. Time will not run against any of them until 
cither E or F becomes sane, or G attains majority. 


• Act of 1877 : S. 8. 


8 . When one of several joint creditors or claimants is under any such 

Disability of one vfhen a discharge can be given without the 

joint creditor.'^ concurrence of such person, time will run against them all; 

but where no such discharge can be given, time will not 


run as against any of them until one of them becomes capable of giving such 
discharge without the concurrence of the others. 


Illustrations. 

(a) A incurs a debt to a firm of which B, C and D are partners. B is insane 
and C is a minor. D can give a discharge of the debt without the concurrence of 
B and C. Time runs against B, C and D. 

(b) A incurs a debt to a firm of which E, F and Q are partners. E and F 
are insane, and G is a minor. Time will not run against any of them until either ' 
E or F becomes sane, or G attains majority. 


Act of 1871 : S. 8. 

8 . When one of several joint creditors or claimants is under any such 

Disability of one ^*®®^‘^**y* when a discharge can be given without the 
joint creditor. ^ concurrence of such person, time will run against them all; 

but where no such discharge can be given, time will not 
run as against any of them until they all are free from disability. 


Act of 1859. 

No corresponding provision. 



W R 7 (8, 9), Sookh Moyee Chowdhrain v. Baghobendro 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “ Where one of several per¬ 

sons.” 

4. “ Jointly entitled.” 

5. Applicability of section to pro¬ 

ceedings for execution. 

5a.Applicability of the section to 
period of twelve years fixed by 
S. 48 of the Civil Procedure 
Code. 

6. Disability of one of several 

joint decree-holders. 

7. ‘‘ Is under any such disability.” 

8. Applicability of the first part 

of the section. 

9. ” Discharge,” meaning of. 

10. In what cases discharge can be 

given by one joint claimant 
without the concurrence of 
others. 

10a. ” Time will run against them 
all.” Sec Note 2. 

11. “Where no such discharge can 

be given.” 

12. “ Time will not run.” 

12a.“ As against any of them.” See 
Note 2. 

13. “ Until one of them becomes 

capable of giving such dis¬ 
charge.” 

14. Whether the latter part of the 

section applies to cases in 
which one of the persons 
entitled to sue or apply is 
under a disability. 


15. Competency of one joint decree- 

holder to give discharge on 
behalf of all. 

16. Mitakshara joint family. 

17. Suit to set aside alienation of 

joint family property — Mana¬ 
ger’s power to give discharge. 

18. Suit by members of Mitakshara 

joint family for redemption of 
mortgaged property. 

19. Suit by ward on attaining majo¬ 

rity to set aside alienation by 
guardian. 

20. Suit by members of Dayabhaga 

family. 

21. Karnavan of Malabar Tarwad. 

21 a.Hindu reversioners challenging 
alienation by limited owner. 

21b.Reversioners under Punjab 
Customary Law suing to set 
aside alienation by collateral. 

22. Joint creditors. 

23. Co-heirs. 

24. Partners. 

25. Joint trustees. 

26. Joint executors or adminis¬ 

trators. 

27. Co-sharers entitled to sue for 

mesne profits. 

28. Persons aggrieved by the same 

tortious act. 

29. Effect of appointment of guar¬ 

dian for minor. 


Other Topics (miscellaneous) 


Cause of action and not substantive 
right should be joint. See Note 4. 

Civil Procedure Code, 0.21 Rr. 1 and 2— 
‘Decree-holder,’ meaning. See Note 15. 

Co-mortgagees. See Notes 4 and 22. 

Co-mortgagors. See Notes 18 and 22. 

Discharge by guardian. See Notes 9, 
15 and 29. 

Discharge — Not confined to pecuniary 
liability. See Note 9. 

Joint tenants. See Notes 16 and 25. 


Mahomedan co-heirs—Decree in favour 
of — Power of one to give discharge. 
See Notes 15 and 23. 

Power of eldest male member to give 
discharge. See Notes 16, 17 and 21b. 

Section not affected by Civil Procedure 
Code, O. 21 R. 15. See Note 15. 

Sections 6 and 7. See Notes 2,5, 7<&12. 

Tenants-in-common. See Notes 4 10, 
20, 23, 24 and 27. 

Tort. See Notes 11 and 28. 


1, Legislative changes* — This section corresponds to S. 8 of 
the Acts of 1877 and 1871. There was no special provision in the Act 
of 1859 relating to cases where several persons were jointly entitled to 
sue and one or more of them were under a disability. 

The changes made in the section since its introduction into the 
statute under the Act of 1871 may be noticed under the following heads: 

PcTsous to whom the section applies .* 

The corresponding section in the Acts of 1871 and 1877 applied-to 
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“joint claimants or creditors.” The present section applies to persons 
jointly entitled to institute a suit or make an application for the 
execution of a decree. As to the efifect of the change, see Notes 4 and 6. 

2. Comyutation of time tchere discharge cannot be given witliont 

concurrence of person under disability : 

(a) Under the Act of 1871, it was provided that in such cases, 

time would not run as against any of the joint claimants 
until they all were free from disability, 

(b) Under the Act of 1877, the words “until one of them becomes 

capable of giving such discharge without the concurrence of 
the others" were substituted for the words “until they all 
are free from disability" which occurred in the older section. 

(c) Under the present section, the words substituted under the 

Act of 1877 are retained, but the words “or until the 
disability has ceased" have been added at the end of such 
words, thus adopting the language of both—the section in 
the Act of 1877 and that in the Act of 1871 . 

As to the effect of the changes, see Notes li and 14 . 

3, Illustrations to the section : 

These were first introduced in the Act of 1877. (See Notes 3 and li.) 

2« Scope of the section. — This is one of the provisions which 
extends the periods of limitation laid down by the first schedule. The 
ground on which such extension is allowed, is the disability of one or 
more of several persons jointly entitled to sue or apply for execution. 
The section serves as a proviso to S,6 and lays down a special rule for 
some of the cases dealt with by S. 6. 

The peculiar feature about the section is that limitation under it 
is extended or not with reference to the entire body of persons jointly 
entitled to sue or apply.^ The extension of limitation does not take 
place with reference to the person under disability alone. The first 
part of the section provides that if a discharge can be given by the 
claimant who is free from disability without the concurrence of the 
claimants who are under disability, then, there is no extension of 
limitation, and the ordinary period of limitation alone applies to all 
the joint claimants including those who may be under disability. The 
second part of the section provides that if such a discharge cannot be 
given without the concurrence of the person under disability, then, 
limitation will be extended with reference to all the joint claimants 
and not only with reference to the person under disability. 

In the above provision, the Legislature has given effect to the 
principle that where several persons are jointly entitled to sue on the 


Section 7 — Note 2 

1. See (*29) 16 AIR 1920 Mad 894 (896) : 119 Ind Cas 89 (DB), Mannarswamy 
Iyer v. Ramawiamy Nayakkan, 
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same cause of action, such cause of action cannot be barred as to some 
of them and not barred as to the otliers.*^ 

In Varamma v. Gopaladafiayija,^ Seshagiri Iyer, J., of the 
I\fadras High Court observed as follows : 

The principle of that section {S. 7) is that if there are some persons in 
existence who arc lulults who conld have safeguarded the common rights of 
themselves and of others similarly situated, the failure of the persons who are 
sfti juris to litigate the right will start the cause of action not only against 
themselves but also against persons in similar circumstances.’* 

Thus, his Lordship seems to consider that the capacity of some 
of the joint claimants to sue on the cause of action is the basis on 
which the section denies an extension of limitation in some cases 
notwithstanding the disability of some of the joint claimants. It is 
submitted that his Lordship’s view does not seem to be correct. The 
test for determining whether there is to be an extension of limitation 
under the section or not is not whether one of the joint claimants can 
sue without joining the others but whether he can give a discharge 
without the concurrence of the others, (see Note 9.) 

The section is controlled by s. 8 which serves as an exception both 
to it and to section 6. (see section 6, Note 2.) 

3. “Where one of several persons,” — The terms of the 
section refer to a case where one of several persons jointly entitled to 
sue or apply is under a disability. But illustration (a) to the section 
shows that it also applies where more than one of the persons jointly 
entitled to sue or apply are under a disability. Similarly, illustration (h) 
shows that the section applies niutatis mutandis even where all the 
persons jointly entitled to sue are under disability. (See also section G, 
Note 8, and also Note 14.) 


4, “Jointly entitled.” — This section only applies to cases in 
which several persons are jointly entitled to institute a suit or make 
an application for the execution of a decree. The expression “jointly 
entitled” refers to cases in which the cause of action is common to a 
number of persons. The section does not apply to cases in which several 
persons, each having a distinct cause of action, are entitled to combine 
their causes of action in the same suit.^ 

2, (’02) 25 Mftd 26 (35, 36) (DB), Ahi7isa Bibi y. Abdul Kader Saheb. (Cause of 
action being same for all the heirs it cannot be barred as to some of them and not 
barred as to the others — Sections 6 and 7 are based on this principle.) 

[See also (’19) 6 AIR 1919 Mad 911 (922) : 41 Mad 659 : 46 Ind Cas 202 (FB), 
Varanwia v. Gopaladasayya.'] 

3. (’19) 6 AIR 1919 Mad 911 (922) : 41 Mad 659 : 46 Ind Cas 202 (FB). 

Note 4 

]■ (’18) 5 AIR 1918 Mad 724 (727) ; 41 Mad 102 r 40 Ind Cas 664, K.a 7 idasa 7 ny 
Naichen v. Irusappa NaicA-eit. (The section contemplates the existence in two or 
more pei-sons of a joint right and a joint cause or joint causes of action in support 
of a single suit.) 

(’05) 28 Mad 479 (485,486): 15 Mad L Jour 363, Harold CHve dohnson v. Borto 
Novo Cundasayny. (Beneficiaries entitled to compensation under Fatal Accidents 
Act (Act XIII of 1855) are not persons entitled to claim compensation jointly, but 
are parties entitled to relief severally.) 
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But, it is not necessary that the substantive right of the parties 
should be joint. The section applies to cases in which, though the 
substantive right is not joint, the right to sue or apply is joint. Thus, 
where several persons are entitled to distinct interests in the sub¬ 
stantive right, such right will not be joint. But, their right to sue or 
their cause of action may be joint and they may be precluded from 
bringing separate suits in regard to their respective interests. Thus, 
co-mortgagees are presumed to have distinct interests in tlie mortgage 
(see S. 45, Transfer of Property Act); but they cannot bring separate 
suits to enforce the mortgage to the extent of their respective interests. 
(See S. 67, Transfer of Property Act.) Similarly, though co-heirs may 
be entitled to distinct interests in the substantive right inlierited by 
them, they cannot sue separately in regard to causes of action based 
on transactions that happened prior to the death of the deceased, (see 
Note 23.) The section will aj)ply to such cases although the substantive 
right is not joint. 

Under the Act of 1877, it was held in some decisions that tlie 
section only applied to cases in which the substantive right was joint.^ 
This view was based on the fact that the section used the words ‘‘joint 
creditors or claimants.’* The amendment of the section changing the 
said words into “persons jointly entitled to institute a suit or make an 
application for the execution of a decree” now makes it clear that tlie 
section also applies to cases in which the substantive right is not joint, 
provided that the cause of action or right to sue is joint. 

But where several persons are in the i>osition of tenants-in-common 
with regard to the substantive right and each of them can sue separately 
in regard to his own interest in the right, neither the substantive right 
• nor the right to sue is joint and this section does not apply to such a 
•case.® (see also Notes 23 and 27.) 

Where a matter gives a separate right to different persons to sue 
■for the same relief, they are not “jointly entitled” to sue within the 
-meaning of this section. In such cases, each person has a distinct, 
though similar, right to sue. Thus, where every member of a com¬ 
munity has an individual right to offer worship on a certain platform 
•and the defendant unlawfully raises a structure on the platform which 
'Obstructs such right, any member of the community can sue in his own 

2, (’06) 28 Mad 479 (486) : 16 Mad L Jour 363, Harold Clive Johnson v. Porlo 
Novo Cundasamy, (26 Mad 26 distinguished on the ground that right to sue for 
an account and share of profits of the partnership sought to be enforced by heirs 
of the deceased partner was joint and indivisible.) 

.(•07) 6 Cal L Jour 388 (896, 897), Harihar Pershad v. Bholi Pershad. 

[But see (’02) 25 Mad 26 (85, 41) (DB); Ahinsa Bibi v. Abdul Kader Sahebd . 

,3* (’19) 6 AIB 1919 Cal 878 (879) : 61 Ind Caa 797, Bakhal Chandra Ohose v. 
Mohendra Narain Sen. (Dispossession of several persona entitled to a piece of 
land—Each of them entitled to sue in regard to his share of the land — Section 
does not apply.) 

also (’07) 6 Cal D Jour 888 (888, 896), Harihar Pershad v. Bholi Pershad. 
(Suit for mesne profits — Instancee in which discharge can be given without 
oonourrence of others jointly entitled to sue, pointed out.)] 
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right to have tlie structure removed.* Similarly, it has been held in a 
case under the Bengal Patni Kegulation of 1819 that any one of the 
co-sharers of a patni taluk can sue to set aside a sale of the taluk.^ 
Reference may also be made to the view taken in some decisions (see 
Note 17) that the right to set aside an unauthorized alienation of joint 
family property is separate and distinct for each coparcener, 

-X, a member of a Hindu joint family transfers certain property 
belonging to the family. The circumstances are such that X can sue to 
set aside the transfer on the ground that it was brought about by 
fraud. The circumstances are also such that Y, another coparcener can 
sue to set aside the transfer on the ground that it is not binding on 
the family, x and Y are not “jointly entitled” to sue.® 

Where a and B constitute a Mitakshara joint family and a cause 
of action accrues to a in his own individual right, this section does 
not apply, the reason being that the right is not joint/ 

A\ here the cause of action is joint as between two or more persons, 
this section applies notwithstanding that it maybe open, in a particular 
case, to any one of them to sue without joining the others as parties- 
to the suit. Thus, though any member of a Mitakshara joint family 
can sue to set aside an alienation of family property, the cause of 
action is joint within the meaning of this section, (see Note 17.) 

The joint right to sue under this section must exist at the 
commencement of limitation, (See Note 7.) 


5. Applicability of section to proceedings for execution 
^ The words used in S. 7 of the Act of 1871 (now S. 6) to describe the’ 
person to whom it w'as intended to apply were “person entitled to 
sue,” In s. 8 of the Act (now s. 7) the words were “joint creditors or 
claimants.” When the sections were amended in the Act of 1877 , the 
words “person entitled to sue” in s. 7 (now s. 6 ) were changed ’into 
“person entitled to institute a suit or make an application.” But the 
words “joint creditors or claimants” in section 8 (now s. 7 ) were not 
changed. In view of the change of words in s. 7 (now s. 6), it was 
clear that that section applied both to suits and applications including 
applications for execution. But, as no change was made in regard to 
the words in section 8 (now S. 7), the question arose as to whether the 

4. (’97) 24 Cal 385 (390), Baiju hal v. Gxddklal, (There was no question of limi¬ 
tation in this case.) 

5. (’09) 2 Ind Cas 77 (79) (Cal), Gangadhar Sarkar v. Khaja Abdul Ajii (This 

section is inapplicable in such cases.) '' *'* ' 

- 


7 ( 86) 10 Bom 241 (242) : 1886 Bom P J 13. Teknath Eamchandra v. 

Brahmadei-. (A suit brought by a pe,-son within three years of his attaining 

majority, on a bond obtained by his guardian in his name alone during hit 

minority was held to be within time, although the minor had an nnditided 

brother who bad attained majority more than three years prior to the suit, the 

reason being that the bond had been given to the plaintiff alone and the brother 
was not a party to the bond,) 
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section would govern applications for execution. On this question 

there was a conflict of decisions. The Calcutta High Court held in the 

undermentioned case^ that the words “joint creditors*’ in the section 

were wide enough to include joint execution creditors. But the Madras 

High Court took the contrary view.^ According to that High Court 

the expression “joint creditors or claimants” could not include joint 

execution creditors. The words could only apply to creditors or 

claimants whose claim had not merged into a decree. Further, the 

fact that no change was made in the wording of the section while the 

words in s. 7 (now S. 6) were altered as indicated above, showed that 

the scope of the two sections was intended to be dififerent. (see also 
Note 8 to section 6.) 

The amendment of the section in the present Act which brings 
the words in the two sections (Ss. 6 and 7) into conformity with each 
other in this respect shows that both of them apply not only to suits 
but also to applications for execution. (See also Note 6.) 

5a, Applicability of the section to period of twelve 
years fixed by Section 48 of the Civil Procedure Code. _ 
This section is subsidiary to section 6 and the time mentioned in this 
section must be taken to be the time referred to in s. G, that is, the 
time specified in the first schedule of this Act. Hence, the period of 
twelve years under section 48 of the Civil Procedure Code cannot be 
extended under this section.^ See also section G Note 21. 

6. Disability of one of several joint decree, holders. 

Position under the old Act, 

Under the Act of 1877, there was a conflict of views as to the 
proper interpretation of this section (then S. 8) with reference to such 
cases and at least four different views were expressed: 

1 . According to the first view, the first part of S. 8 (now s. 7) did 
not apply to such cases and the reasoning on which this view was 
based was this: The first part of the section applied only to cases in 
which the act of the joint decree - holder (who was free from disability) 
per se amounted to a discharge of the judgment-debtor. Under s. 258 , 
Civil Procedure Code of 1882 (now Order 21 , Rule 2 ), no payment or 
adjustment under a decree made out of Court could be recognized by 
the executing Court unless it had been certified to the Court, Under 
8. 281 (now Ot 21 , R. 15) it was provide^ that if the Court allowed any 
joint decree-holder to execute the decree on behalf of all the decree- 

Note 5 

1. (*12) 16 Ind Cas 664 (664, 666) (Cal), Jagarnath Singh v. Mohdbir Das. 

See also Note 6t 

2, (’02) 26 Mod 481 (441, 442) : 12 Mad L Jour 166 (FB), Periasamy v. Krishna 
Ayyan. 

Note 5a 

1. (*41) 28 AIR 1941 Pat 46 (47, 48) : 20 Pat 1 ; 190 Ind Cas 369 (DB). Mi Zal% 
Khan Bibi v. i2ama Prasad. 

(’88) 26 AIR 1988 Cal 26 (80) : I L R (1987) 2 Cal 878 ; 176 Ind Cas 212 (DB) 
Kartic Chandra v. Baid Krishna. * 
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holders, tlie C’ourt must pass such order as it deemed necessary for 
protecting the interests of the persons who had not joined in the 
ap]>Iic:ition. Having regard to the above two provisions, it was not the 
act of the joint decree-holder but the act of the Court executing the 
decree that was intended to operate as a valid discharge. Hence, the 
first part of S. 8 (now S. 7) did not apply to such cases.^ 

The logical result of holding that one joint decree-holder could 
not give a valid discharge on behalf of all the decree-holders would be 
to make the second part of the section applicable to the case (if it was 
otherwise applicable),such part dealing with cases in which a discharge 
could not be given by one of the joint creditors on behalf of all.^ But 
the decisions propounding the first view, notwithstanding they held 
that one joint decree-holder could not give a valid discharge on behalf 
of all the decree-holders, did not consider the applicability of the second 
part of tlio section to such cases at all. Having held that the first part 
of the section did not apply, they proceeded to consider the applica¬ 
bility of section 7 (now section G). 

2. The second view was expressed by Bhashyam Aiyengar, J., in 
Periasainy v. Krishna Axjyan} The learned Judge dissented from 
the view that it was the act of the Court and not of the decree-holder 
that amounted to a discharge of the judgment-debtor in cases of 
adjustment or payment out of Court. But, he held that under s. 257, 
Civil Procedure Code of 1882 (now 0 . 21 , R.l), if payment was made 
out of Court to the decree-holder, it must be made to all the decree- 
holders jointly in cases where there were several joint decree-holders 
and that this rule applied even in cases in which, if the debt had not 
merged into a decree, one of the joint creditors would have been 
entitled to give a discharge on behalf of all the joint creditors. Hence, 
one joint decree-holder could not, even in such cases, give a valid 
discharge on behalf of all the joint decree-holders. Thus, though on a 
different ground, the learned Judge also came to the conclusion that 
the first part of section 8 (now S. 7) did not apply to cases in which one 
of several joint decree-holders was under disability. 

But, he proceeded to consider the question whether in view of 
the fact that one joint decree-holder could not give a discharge so as 
to bind the others, the second part of the section (dealing with cases 
in which a discharge could not be given without the concurrence of 
the person under disability) applied to the case so as to give all the 
decree-holders,the benefit of an extended period of limitation. On this 
question, he held that the expression “joint creditors or claimants’* in 

Note 6 

1. (1900) 22 All 199 (203) : 1900 All W N 8 (FB), Zamir Hasan v. Sunder. 
(1884 All W N 58 is based on wrong view of S. 8 of Limitation Act of 1877.) 

(’90) 13 Mad 236 (239, 240), Seshan v. Rajagopala. (It was observed that S. 8 of 
the old Act did not include execution creditors.) 

(’96) 20 Bom 383 (385), Govindram v. Tatia. 

2. See (’02) 25 Mad 431 (441) : 12 Mad L Jour 166 (FB), Periasamy v. 

Ayyan. 

3. (’02) 25 Mad 431 (440, 441, 443) : 12 Mad L Jour 166 (FB). 
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the section did not include joint execution ci-editors (see Note 5 ) and 
that, therefore, the section was not applicable at all to the ease of joint 
decree - holders. 

3. The third view was that “joint creditors” included execution 
creditors. This was the view of the Calcutta High Court in the 
undermentioned case’* where the view of Bhashyam Iyengar, J., that 
the expression “joint creditors or claimants” in S. 8 (now S. 7) did not 
include execution creditors, was not accepted. 

4. The fourth view was that the second part of the section applied 
only to cases in which all the joint creditors were under a disability 
and was not applicable to cases in which only one of the joint creditors 
was under a disability.^ The logical result of this position was that the 
second part of the section would not apply to cases in which one of 
several joint decree-holders was under a disability. 

In several decisions, the question of the applicability of S. 8 (now 

S. 7 ) to cases in which one of the joint decree-holders was under a 
disability was not considered at all and the question was merely 
considered from the i^oint of view of S. 7® (now S. 6). 

Thus, in most of the cases decided under the Act of 1877 it was 
held (expressly or tacitly) that this section did not apply to cases in 
which one of several joint decree-holders was under a disability at 
the commencement of limitation. So, the question arose as to the 
applicability of s. 6 in such cases. On this question there was a conflict 
of decisions, for a discussion of which see Note 8 to s. G. 

Position under the present Act. 

Under the present section, the amendment of the opening words 
of the section, whereby the words “joint creditors or claimants” have 
been replaced by the words “persons jointly entitled to institute a suit 
or make an application for the execution of a decree” has removed 
the ground for the argument that the expression “joint creditors or 
claimants” did not include joint execution creditors but only referred 
to joint creditors or claimants whose claims had not merged into a 
decree, (see Note 6.) But the question still remains whether one 
decree-holder can give a valid discharge, without the concurrence of 

4. (’12) 16 Ind Cas 664 (664, 665) {CbX)^ Jagarnath Singh Mohabir Das. (14 
Cal 50 distinguished on the ground that the Court in that ca.se was not dealing 
with an application for execution.) 

See alfio Note 6. 

5. (’87) 14 Cal 60 (63) ; 11 Ind Jur 143 (DB), Anando KisJiorev. AnandoKishore, 
(’98) 16 Mad 486 (488, 489) : 8 Mad L Jour 216 (DB), Vigneawara v. Baypayya. 
Bee al 90 Note 14. 

6. See (’04) 1 All L Jour 408 (Note), Ziiladhar v. Chatnrhhnj. 

(’04) 27 AU 67 (68) : 1 All L Jour 407 : 1904 All W N 163, Jiwan Ram v. Ram 
Sarup Ram. (Section 7 (nowS. 6) applies even where some only and not all of 
the judgment creditors are affected by legal disability.) 

(’07) 7 Cal L Jour 808 (309), Sheikh Jamir v. Srimati Lai Bihi. (The decree in 
thU case was one which could be executed jointly and severally and the minor 
was held to have right to execute the whole decree.) 

(*06) 9 Oudh Cas 269 (270), Nawab Ibn Hussain Khan v. Munir Ahmad. 
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othei-3, SO as to make the first part of the section applicable (see the 

first view mentioned above), or, if no such discharge can be given the 

second part of the section will apply. (See the fourth view mentioned 
above.) 


As regards the first question, it will be shown in Note 15 that it is 
not correct to say that when payment is made under a decree out of 
Court it 13 the act of the Court and not that of the decree-holder that 
constitutes the discharge of the judgment-debtor. It will also be shown 
in that Note that the argument that one joint decree-holder can in no 
case give a discharge on behalf of other joint decree-holders unless 
they have constituted him their agent is not correct. As regards the 
argument with reference to the second question that the latter part 
of the section applies only to cases where all the joint creditors are 
under a disability, it will be shown in Note 14 that whatever justifica¬ 
tion there might have been for such a view under the old section, it 
IS not sustainable under the present section. Thus, there is no reason 
lor Jiolding that notwithstanding the obvious intention of the section 
wlncli IS evident from its opening words, neither of its parts applies to 
Cases in which one of several joint decree-holders is under a disability# 

See also Section 6 Note 8. 


7. Is under any such disability/' — These words relate 
back to S. G and show that the disability contemplated by this section 
IS of the same description as that referred to in s.6.^ Thus, the 
disability must be of the same kind as is mentioned in s. 6 . In other 
words, this section applies only to cases in which one of the persons 
entitled to sue or apply is a minor, insane or an idiot. It does not 
fl-pply to any other kind of disability. 

Again, the disability must exist at the time mentioned in s. G 
that is at the time from which limitation is to be reckoned.^ 


Illustrations, 

(a) At the time from which the period of limitation is to be reckoned A and 
““‘led to sue or apply for execution but neither of them is under 
any disability Subsequently A becomes insane. The section will not apply to such 

cases because the disability does not exist at the commencement of limitation but 
arises subsequentlj, 

M't “ .o'!! ^ •'is two adult sons, constitute a 

M.takshara joint family. In 1910, A alienates a portion of the family property 

without the consent of B and C and without any justifying neces'sity. The 
transferee is put in possession of the property immediately. B and C are jointly 
^_ 

Note 7 

Bibi 

« Singh. (Birth of a new coparcener into a family_No fresh 

extension of limitation can be obtained.) ^ 
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entitled to sue to set aside the alienation. Limitation for the suit runs from 1910, 
the date on which the transferee is put in possession (Article 126). In 1912, during 
the lifetime of B and C, another son D is born to A. Accoxding to the Mitakshara 
law as administered in certain provinces, D, the after-born son, also is entitled to 
sue to set aside the alienation. But D does not get an independent cause of action 
on his birth, but is entitled to sue on the cause of action accrued in favour of B 
and C. In other words, D becomes jointly entitled with B and C to sue to set 
aside the alienation. But D's minority being a factor which arises only after the 
commencement of limitation in 1910, the disability does not attract the provisions 
of this section.3 

8. Applicability of the first part of the section_The 

test for the applicability of the first part of this section is that a 
discharge must be cax:)able of being given without the concurrence of 
the person under disability.^ The section contemplates a discharge 
being given by one or more of the joint claimants without the 
concurrence of the others, (see Note 9.) Hence, the nature of the 
obligation or the relations between the parties must be such that a 
discharge can be given by one or more of the joint claimants without 
the concurrence of the others. 

Further, the section contemifiates a cajmcity to give a discharge 
which exists at the time from which limitation is to he reckoned. 
Hence, although the nature of the obligation or the relations between 
the parties may admit of a discharge being given by one of them, if 
none of them is in a position to give a discharge at the commencement 
of limitation, the first part of the section will not aipifiy. 

Both the above elements are present in the examj^le given in 
Illustration (a) to the section. The joint claimants being x^S'i^tners, the 
relations between them are such that one of them can give a discharge 
on behalf of all. Secondly, one of them is free from any disability at 
the commencement of limitation and hence, is in a position at such 
time to give a discharge on behalf of all. Hence, the first x>art of the 
section applies to the case and time begins to run against all the 
X)artners. 

But, in illustration (b), although the nature of the relations of 
the x^arties is such as to admit of a discharge being given by one of 
them on behalf of all, all of them being under a disability at the 
« commencement of limitation, none of them is in a x>osition at such 
time to give a discharge. Hence, the case in illustration (b) is one in 

3. (‘24) 11 AIB 1924 All 912 (914): 79 Ind Cas 1019, Dhanraj v. Bam Naresh. 
(*28) 10 AIR 1923 Oudh 62 (64) : 66 Ind Cas 938, Banodip Singh v. Bameshar 
Prasad. (Such after born son cannot obtain benedts of S. 6 of Limitation Act 
and hence can give no benefit under S. 7 to his elder brothers.) 

[See also (’18) 6 AIR 1918 All 183 (184) : 40 All 630 : 46 I. C. 584 (FB), Kalika 
Bakhsh v. Bamcharan, (Case relating to application for execution.)] 

Note 8 

1, See {'89) 26 AIR 1939 Mad 907 (909) ; 189 Ind Cas 167, Kunhi Kannan v. 
Devaki. (Section 7 of the Limitation Act is a disabling section, and in so far as 
it takes away the right conferred by S. 6, has to be strictly construed and before 
diamisslng the suit of a minor which is in time under S. 6 the Court should be 
quite certain that the disabling provisions of S. 7 apply to the case.) 
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a c1ischai-‘:c cannot bo given 
poison nndcr disability, within the 
Note 11.) 


without the concurrence of the 
meaning of this section, (see 


9. ** Discharge/' meaning of. — The term “discharge,” when 
ii^od with reference to a legal obligation means a release from such 
obligation. The power to give a discharge, therefore, simply means 
tlio power to release a person from liability. This power may be 
exercised in two ways : 

(i) By the creditor or claimant accepting or receiving satisfaction of 
the claim from the debtor and making an acknowledgment to the- 
effect that the claim has been satisfied and that nothing further 
is due from the defendant. 

< 2 ) By the creditor relinquishing or giving iip the claim wholly or 
l^artially. 

A iierson liaving power only to give a release in the first sense 
mentioned above will still be a person competent to give a discharge 
within the meaning of this section.^ Thus, a partner cannot 
a claim belonging to the firm.^ But he can receive payment of a debt 
duo to the firm and give a discharge in respect of it. This is sufficient 
to make him a person capable of giving a discharge within the meaning 
of this section, (see illustrations to section.) Similarly, the manager of 
a Mitakshara joint family cannot relinquish a debt due to the family.^ 
But he can receive payment of the debt on behalf of the family and 
give a good discharge in respect of it within the meaning of this section. 
(.See Notes IG to 18.) 

The expression “discharge” is not confined to a discharge of a 
debt or other pecuniary liability. It applies to any form of quittance 
whereby the rights and liabilities of parties are put an end to. Thus, 
the expression is ai)plicable even to cases in which the right involved 
is a right to set aside an alienation of property or a right to redeem a 
mortgage. (See Note 17.) 

The right of a joint claimant to give a discharge without the 
concurrence of the other claimants is not identical with the right to- 
sue or apply for execution without their concurrence or without 

Note 9 

1* See ('28) 15 AIR 1928 iMftd 933 (937) : 112 Ind Cos 501, ^rundcJiallGin v. 
Baviasioaniy. {Obiter — One of the several payees of a negotiable instrument can 
give a valid discharge of the entire debt without the concurrence of the other 
payees provided that the payment is made in full to one of the promisees of the 
debt.) 

{See also (’21) 8 AIR 1921 Bom 289 (291) : 45 Bom 446 : 59 Ind Cas 759, Bapu 
Tatya v. Bala B,avji Besai. (The fact that the manager of a joint Hindu family 
can give a discharge only for the benefit of the family does not make him a per. 
son who cannot give a discharge.) 

(’33) 20 AIR 1933 Lah 479 (480) : 142 Ind Cas 295, Lai Chand v. Giar^ 
Chaiid. (Do.)] 

2. See Patnership Act (1932), Section 19. 

3. (’28) 15 AIR 1928 Mad 601 (602) ; -51 Mad 484 : 109 Ind Cas 329, Dasaraiha- 
rama Bjddi v. Narasa Beddi. 
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joining them as parties to the proceeding.** Hence, the fact that a 
joint claimant can sue without making the other claimants parties to 
the suit or that he cannot do so, is not conclusive of the question 
whether he can give a discharge without their concurrence. (See 
Notes 2 and 18.) 

The discharge contemplated by this section is a discharge given 
by a joint claimant in his own right as such joint claimant. The 
power, therefore, which a joint claimant has, as a gtiardian of another 
claimant, to give a discharge on the latter’s behalf is not sufficient for 
the iDurposes of this section.® (see also Note 16.) A fortiori, the mere 
fact that there was a guardian or other person who was not a joint 
claimant but who could have given a discharge on behalf of the person 
under disability does not deprive the claimants of the extension of 
limitation under this section. In this view, the undermentioned 
decisions® do not seem to be correct. 

The section contemplates a discharge that can be given as a matter 
of right. A discharge that can be given only with the permission of 
the Court is not within the section.^ 

4- (’01) 25 Mad 26 (40) (DB), Ahxnsa Bibi v. Abdul Kader Sahcb. 

{See aZso(’94) 4 Mad L Jour 52 (Jour). (Critical note on 1C Mad 436,l'i<7ncsa‘nm 
V. Bappayya.) 

(’22) 9 AIR 1922 Bom 319 (320) : 46 Bom 535 : 64 Ind Cas 972, Bai Keval 
V. Madhu Kala. (Suit for redemption on behalf of Hindu joint family — All 
members must be made parties to suit — Hence manager cannot give dis> 
charge in such cases although he can do so in regard to suits for setting aside 
alienation of joint family property, because in latter case he can sue without 
joining other members as parties — Submitted reasoning is not correct.) 

(’19) 6 AIR 1919 Mad 911 (922): 41 Mad 659: 46 Ind Cas 202 (FB), Varamvia v. 
Oopaladasaxjya. (Per Seshagiri Iyer, J. — The principle of the section is that 
where some of the joint claimants are adults and could have safeguarded the 
interests of themselves and others, limitation runs against them all.)] 

[But see (’93) 16 Mad 436 (439) : 3 Mad L Jour 216 (DB), Yigneswara v. Bap¬ 
payya. (Submitted not correct.)] 

5. (’02) 25 Mad 26 (39, 40) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

(’36) 22 AIR 1935 Cal 631(632, 633); 158 Ind Cas 567: 63 Cal 92, Abed Hossein v. 
Abdul Rahman. (A certificated guardian is not in a position to give a discharge.) 
[But see (’29) 16 AIR 1929 Cal 165 (165) : 115 Ind Cas 354, Ashutosh Ohose v, 
Sashi Mohan Roy. (Submitted not correct.)] 

See also Note 15. . 

6 . (’14) 1 AIR 1914 Cal 35 (36) : 20 Ind Cas 701, Raj Kumar Girija Nandan v. 
Kanhaiya Prasad. (Receiver appointed for estate of minors—Capacity of receiver 
to give discharge—Minors not entitled to extension of limitation.) 

{See also (’19) 6 A I R 1919 All 297 (299) : 41 All 473 : 50 Ind Cas 730, Amina 
Bibi V. Rama Shankar. (A Mahomedan mother, who is a de facto guardian 
having no authority to transfer or deal with the prox>erty of the minors, cannot 
give a valid discharge for payments made to the minors. The underlying 
assumption, that the capacity of a guardian to give a discharge is sufficient for 
the purpose of this section, is not correct.)] 

7. (’19) 6 A I R 1919 All 297 (299) : 41 All 473 : 50 Ind Cas 730, Amina Bibi v. 
Rama Shankar. (Guardian ad litem, incapacity of, to give a discharge without 
the leave of the Court — He cannot give discharge within the meaning of this 
section.) 

(’35) 22 AIR 1935 Cal 631 (632, 633) : 168 Ihd Cas 567 : 63 Cal 92, Abed Hossain 
▼. Abdul Rahman, (Do.) 
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10. In what cases discharge can be given by one joint 

claimant without the concurrence of others_It is a matter 

ot substantive law whether one of several persons jointly entitled to 
institute a suit can give a discharge on behalf of others. The general 
priiiciple.s on the subject would seem to be as follows : 

1 ; ^^here the substantive right is joint in the sense that each of 
the joint creditors is a creditor for the whole, any one of them can 
give a discharge so as to bind the others.^ Thus, where there are 
several joint executors, one of them can give a good discharge in regard 
to any debts owing to the estate, (see Note 26.) 

2 . Where the parties are in the position of tenants.in-common 
■nith regard to the substantive riglit, one ot them cannot give a 
discharge without the concurrence of the others. In other words, 
where the co-owners are entitled to distinct interests in the substantive 
right, one of tliem alone is not entitled to receive payment and give 
discharge on behalf of all.- (see Note 22.) 


3. ^^ hel■e there are several co-owners of a right, they must be 
Zircsuvied to be in the position of tenants-in-common and not joint 
tenants in regard to such right. In other words, the general presump¬ 
tion under the law is that co-ownei*s are entitled to distinct interests 
in the right owned by them, (see Note 22.) 


4 . A joint claimant who is under a legal disability cannot give a 
discharge even if in the absence of legal disability he could have done 
so. (see illustration (b).) 


The above are only general rules and are subject to exceptions in 
special cases. Thus, though joint trustees are only in the position of 
joint tenants in respect of the rights and properties vested in them 
as trustees, the law provides that one of them cannot give a good 
discharge on behalf of all. (see Note 25.) Similarly, though the 
members of a Mitakshara joint family are in the position of joint 
tenants in respect of the rights belonging to the family, it is not any 
and every one of the members that can give a discharge on behalf of 
the family. Such a right is recognized only in the case of the manager 
of the family, (see Note 16.) So also, in the case of partners, though 
they may be entitled to distinct interests in the partnership business 
and in the rights which are the subject-matter of suit and as such are 
in the position of tenants-in-common, each partner has implied 
authority under the law to give discharge in respect of the debts due 
to the partnership. (See Note 24.) 


10a. “ Time will run against them all. ” — See Note 2. 


Note 10 

1. (’07) 6 Cal L Jour 383 (395), Harxhar Pershad v. Bholi Pershad, (Joint right 
arising out of a tort — No inflexible rule that one of the holders of such a right 
can give a discharge without the concurrence of others.) 

2, (’07) 6 Cal L Jour 383 (395, 397), Harihar Peshad v. Bholi Pershad, (The 
section does not apply to pei*sons whose rights are distinct and different, but who 
are permitted to enforce such separate rights by one judicial process.) 
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11, “Where no such discharge can be given. _ Those 

words relate to the time from which the period of limitation is to be 
calculated, (see Note 8.) The incompetency of one joint creditor at 
such time to give a discharge so as to bind the others may be due to 
either of two circumstances_ 

(1) The nature of the debt or liability itself or the relations between 

the parties may be such that one joint creditor cannot give a 
discharge on behalf of the other joint creditor or creditors. Thus, 
where the liability is based on a tort, none of the persons jointly 
entitled to sue in respect of it can give a discharge without the 
concurrence of the others (except in some special cases).^ In 
such cases, the incompetency of one of the ioint creditors to give 
a discharge so as to bind all the joint creditors is not merely 
a temporary incompetency existing at the commencement of 
limitation but capable of disappearing subsequently. Hence, 
there will be no question of one of the joint creditors becoming 
capable at any time, of giving a discharge without the concur¬ 
rence of the others. In such cases, the additional period of 
limitation under the section should be computed from the time 
when the disability of such of the joint creditors as are under 
disability at the commencement of limitation comes to an end. 

( 2 ) None of the joint creditors may be in a position to give a 

discharge (though the nature of the debt or liability itself or the 
relations between the parties may admit of a discharge being 
given by any of the joint creditors). For instance, in the example 
given in illustration (b) to the section, the nature of the debt is 
such that a discharge is capable of being given by any of the 
joint creditors. For, the rule is that one partner can give a 
discharge in respect of a debt due to all the partners, (see 
Note 24), But all of them being under disability at the com¬ 
mencement of limitation, none of them is in a position at such 
time to exercise his right of giving a discharge, (see Note 10.) 
In such a case, the incompetency of one joint creditor to give a 
discharge so as to bind the other creditors is merely a temporary 
incompetency. In other words, one of the joint creditors can, in 
such cases, be expected subsequently to become capable of giving 
a discharge without the concurrence of the others. In such cases, 
the additional period of limitation under the section is to be 
computed from the time when one of the creditors so becomes 
capable of giving a discharge.^ Thus, in the example given in 
illustration (b) to the section, the additional period under the 

Note 11 

1. (’07) 6 Cal L Jour 883 (895, 896), Harihar Pershad v. Bholi Pershad. 

2. (’88) 25 AIR 1988 Bom 892 (398) : 177 I. C. 286 (DB), Bhikarehand Devidaa 
V. Lachhmandas Bansilal. (If manager of Hindu joint family Is minor time will 
be computed from becoming major.) 

iSee (’41) 28 ATR 1941 Oudh 165 (169) : 191 Ind Oas 825 (DB), Jagdish Narain 
▼. Bithun Bait, (Sldeat brother being the manager of the family, time will 
run against the younger brother from the time when former attained majority.)] 
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Note 11 


section will run from the time when the disability of one of 
the iiartners comes to an end and he becomes capable of giving 
a discharge on behalf of all the partners. 

tlie second jiart of the section applies both to cases in which 
the debt or liability or the relationship of the parties is of such a 
nature that a discharge can be given by one of the joint creditors 
without the concurrence of the others, as well as to cases in which 
such debt or liability or relationship is not of such a nature. 


But, in Ilarihar Pershad v. Bholi Pershad? Mookerjee, J., of 
the Calcutta High Coiirt held that the second part of S. 8 of the Act 
of 1877 (now s. 7) applied only to cases in which the debt or liability 
of the defendant was of such a nature that a discharge was capable of 
being given by one of the joint creditors alone. His view was based on 
the wording of the second part of the section as it stood then. At that 
time, the words or until the disability has ceased” which occur at 
the end of tlie present section did not find a place in the section. The 
second jiart of the section simply ran as follows : “but where no such 
discharge can be given, time will not run as against any of them 
until one of them becomes capable of giving such discharge without 
the concurrence of the others.” The second part of the section in the 
Act of 1871 ran as follows: “but where no such discharge can be given, 
time will not run as against any of them until they all are free from 
disability.” The learned Judge contrasted the language of the two 
sections and pointed out how the words of the section in the previous 
Act were capable of applying to cases where the debt or liability was 
of such a nature that one joint creditor could not give a discharge on 
behalf of all and how the language of the section in the later Act 
was not capable of applying to such cases. According to his Lordship, 
the substitution of the words “until one of them becomes capable of 
giving such discharge without the concurrence of the others” in the 
place of the words which occurred in the previous Act showed that 
the cases contemplated by the new section were those in which a 
discharge was capable of being given by one joint creditor alone on 
behalf of all, though at the commencement of limitation none of the 
joint creditors might he in a position to exercise the right of givin«^ 
such discharge. Thus, according to his Lordship, both the parts of 
the section applied only to cases in which the nature of the debt or 


liability of the defendant was such that one of the joint creditors 
might alone give a discharge on behalf of all. The first part of the 
section referred to cases in which such discharge was immediately 
capable of being given. The second part referred to cases in which 
such discharge would be capable of being given as soon as one of the 

joint creditors attained the position in which he could exercise his 
right of giving a discharge. 


The amendment of the section in the present Act by the addition 
of tlie words “or until the disability has ceased” at the end of the 

3. (’07) 6 Cal L Jour 383 (395, 396, 397). 
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section has removed the basis for the view expressed by Mookerjee, J., Section 7 
in the above case. It is therefore now clear that, as already said, Notes 11-13 
the latter part of the section applies also to cases where the debt or 
liability is of such a nature that one joint ci’editor alone cannot give 
a discharge in respect of it. 

In the undermentioned case,"* however, a case arising iinder the 
present Act, it was held that this section applied only to cases “where 
persons who could give a discharge, could not do so on account of 
incai^acity such as lunacy, or minority or some such thing." It is 
submitted that in view of the above discussion the observation is not 
correct. 

12. “Time will not run.*’ —It has been seen in the Notes 
to S.6 that that section only extends the period of limitation (Note 2) 
and does not 'prevent the running of limitation against the person 
under disability. (Note 32.) It has also been seen (Note 2) that this 
section provides a special rule for some of the cases falling under S. G. 

Under these circumstances, it follows that this section also must be 
considered only to extend the period of limitation and not to prevent 
the running of limitation. The words “Notliing in s. G or in S. 7 ... . 
shall he deemed to extend'" in S. 8, also make this clear. 

The section, however, uses the words “time will not run.” It is 
submitted that this section being really only an appendix to S. G (.see 
S.6 Note 2), the above provision must be interpreted, if possible, in the 
same manner as the corresponding expression in S. 6. It is possible to 
interpret the second part of the section as meaning that in the cases 
•coming within its purview, the litigant should be entitled to an 
additional period and that such additional period should be computed 
from the cessation of the disability or from the time when one of the 
persons jointly entitled to sue or apply becomes capable of giving a 
discharge. In this view, the words “time will not run” in the second 
.part of the section would merely refer to the additional ijeriod 
•conferred by the section. 

If the above interj)retation is not adopted, the result will be that 
under this section the starting i)oint of limitation is itself i>ostix>ned 
iiiU the events specified therein, while under s. 6, limitation is merely 
-extended and the starting point is not i^ostponed. It is submitted that 
such a disharmony in the construction of the two sections should, if 
possible, be avoided. 

I 

12a. ** As against any of them.** — See Note 2. 

13, “ Until one of them becomes capable of giving 
such discharge.” — Under the second part of the section, the 
additional period of limitation conferred by it begins to run from 
the time when one of the persons entitled to sue or apply becomes 
capable of giving a discharge without the concurrence of the person 

■4, (’27) 14 AIR 1927 Mod 216 (216): 99 I.O. 668, Neelkantamier v. Chinfiammal, 
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under disability The pi-ovision contemplates cases in which the 
.ability IS of such a nature that a discharge can be given by one of 
the joint claimants on behalf of all, but where none of them is in a 
positto}i to give such a discharge, (see Note ii.) 

Illusti’ation (b) to the section is an instance in point. The debt 

(the joint claimants) can give a discharge on behalf of all. But all 

the Jiartners being under a disability at the commencement of 

limitation, none of them is in a position, then, to give a discharge. 

In such cases the joint claimants are entitled to an additional period 

and such adc it.onal jieriod must be computed from the time when 

one of them becomes free from his disability and therefore, capable 
of giving a discharge. ’ ^ 

M f cases of right of action belonging to the members of 

M.takshara joint family, it is only the manager of the family that 
can gi\e a discliarge. Huppose, at the commencement of limitation. 
Uiough sonm of the coparceners entitled to sue are adults and free 
rom any disability, none of them is in the position of the manager of 
the family. In such a case, if subsequently one of them becomes the 
manager of the family, the additional period conferred by the section 
should be reckoned from the time of his becoming such manager. 

14. Whether the latter part of the section applies to 
cases in which one of the persons entitled to sue or apply 
is under a disability, — The opening words of the section, “where 
one of several persons jointly entitled “ etc., govern both the parts of 
the section. Hence, the latter part of the section, which deals with 
cases in which no discharge can be given without the concurrence of 
the person under disability, also applies to cases in which one of 
several persons jointly entitled to sue or apply for execution is under 
a disability. It was, however, held in some cases^ decided under the Act 
of 1877 that the latter part of the corresponding section of that Act 
(S. 8) only applied to cases in which all the joint creditors or claimants 
were under a disability and not to cases in which only 07 ie of them 
was under a disability. 

Probably there was some justification for this construction under 

the Acts of 1871 and 1877. Thus, the second part of the section in the 

Act of 1871 ran as foUows; “but where no such discharge can be driven 

time will not run as against any of them until they all are free'’frnm' 

disability.” The words “until they all are free from disability” 

perhaps could be construed as meaning that only cases in which aU 

the joint creditors or claimants were under a disability, were in 
contemplation. 


Note 14 

YOMter J S:i,hore. 
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Similarly, the second part of S.8 of the Act of 1877 ran as follows: Section 7 

“but where no such discharge can be given, time will not run as Notes 14-15 
against any of them until one of them becomes capable of giving such 
discharge without the concurrence of the others.’* Illustration (b) also 
was added to the section in the Act of 1877. The words “until one 
of them becomes capable of giving such discharge” together with 
illustration (b) probably suggested that the cases contemplated were 
those in which all the joint creditors or claimants were under a 
disability at the commencement of limitation but one of them subse¬ 
quently became capable, by reason of the cessation of his disability, of 
giving a discharge. 

* 

Thus, under the Acts of 1871 and 1877 there was room for the 
view that the second part of the section only applied to cases in which 
all the joint creditors or claimants were under a disability. 

But, under the present Act, the second part of the section has 
been amended by the addition of the words “or until the disability has 
ceased.” The disability referred to in the above clause may be that of 
one of several persons jointly entitled to sue or apply and does not 
necessarily denote the disability of all of them. Hence, the amendment 
of the section in the present Act makes it clear that, cases in which 
one of the persons entitled to sue or apply is under a disability are 
within the purview of the second part of the section. The retention of 
illustration (b) is not inconsistent with such an interpretation. The 
illustration only shows that the principle of the latter part of the 
section applies also to cases in which all the i^ersons entitled are under 
a disability. (See Note 8.) 

15. Competency of one joint decree-holder to give 
-discharge on behalf of all. — As a general rule, one joint decree- 
holder cannot give a discharge to the judgment-debtor without the 
concurrence of the other decree-holders.^ The provisions of o. 21 , r. 15 
which enable one of several joint decree-holders to apply for execution 
on behalf of all the decree-holders, do not imply that one joint decree- 

Note 15 

1. (’29) 16 AIR 1929 All 267 (267) ; 118 I. C. 229, Chiranji Lai v. Ram Sarup, 

(Where a joint decree for possession of land and demolition of a construction is 
passed in favour of a major brother, widow and a minor, although their interests 
were distinct and separate, the major cannot give a valid discharge for the minor 
and, therefore, and execution application by the minor within three years from 
attaining majority is not barred.) « 

(’81) 18 AIR 1931 Lah 5 (6) : 130 Ind Cas 403, Mahomed Kazam v. Nadir AH 
8hdh. (One of deceased decree-holder’s l^al representatives minor—Majors can¬ 
not give valid discharge—Section 7, Limitation Act, is not affected by C. P. C., 

O. 21, R. 16.) 

(*87) 14 Ool 60 (64) ; 11 Ind Jur 148 (DB), Anando Kiihore Does BeCkahi v. 

Anando Kiihore Bote. (4 Oal 860, distingnished.) 

(*04) 1 Nag L B 24 (80), Samhhuta v. Oopal. (A payment to one of the joint 
decree-holders not prov^ to be for the benefit of all decree-holders operates as a 
discharge to the extent of the payee’s share of the decree.) 

(*08) 26 All 818 (819, 820) : 1904 All W N 22, Tamman Singh v. Lachhmin 
Kunwari. (4 Gal L B 70 approved.) 
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holdei- can give a discharge on behalf of all the decree-holders.^ As 
seen in Note o, the capacity to institute a suit or make an application 
on behalf of another person docs not necessarily imidy a capacity to 
give a. discJiornc on behalf of such person. Moreover, the right of one 
joint decree-holder to apply for execution on behalf of all under O. 21 , 
It. 15 is dependent on the i)Crniission of the Court. Therefore, even 
sui>posing that such a riglit implies a right to give a discharge, the 
discharge will not be of such a character as is contemplated by the 
section. For, the discharge contemplated by the section is a discharge 
given by a person as of right and not one which depends on the 
permission of the Court. (See Note 9.) 


There arc, however, exceptions to the general rule that one joint 
decree-holder cannot give a discharge on behalf of others. For instance, 
when the decree itself authorizes one of the decree-holders to receive 
the decretal amount and to give a discharge to the judgment-debtor, 
ho can do so without the concurrence of the other decree-holders.^ 


It has also been held that where a decree is passed in favour of 
a Hindu joint family, the manager of the family can give a valid 
discharge to the judgment-debtor,* The reason given is that where 

2. (’31) 18 AIR 1931 Lab 5(6): 130 I.C. 403, Mahomed Kasam Nadir AH Shah, 

3. (’34) 21 AIR 1934 Mad 103 (103): 148 I. C. 54. Venkatarama v. Bheema Boo. 
(’29) 16 AIR 1929 Bom 382 (384) ; 121 lad Cas 446, Mtirlidhar v. Shivra7}i. 

4. (’19) 6 AIR 1919 All 209 (210) : 41 All 435 : 49 I. C. 990, Bati Bain v. Nadar. 
(Decree-holder died during pendency of execution proceedings — The adult and 
eldest son not applying in time for execution of the decree — Application by 
younger son after attaining majority held barred.) 

(’26) 94 Ind Cos 922 (922, 923) (All), Badha Kant Shnkul v. Bufia Misir, (Mort¬ 
gage decree.) 

(’29) 16 AIR 1929 Bom 13 (13): 52 Bom 441: 110 I. C. 276, Supdu v. Sakharam, 
(7 Ind Cas 939 dissented from ; A I R 1921 Bom 289 followed.) 

(’35) 22 AIR 1935 Cal 631 (632) : 158 Ind Cas 567 : 63 Cal 92, Abed Hossain v. 
Abdul Bahman. (Hindu manager’s capacity to give discharge is derived from the 
substantive law.) 

(’ll) 12 Ind Ca§ 503 ( 505 ) (Mad)(DB), Duraisamy Sastrial v. Venkatarama Iyer, 
(Reversing 10 Ind Cas 464.) 

(’36) 23 AIR 1936 Mad 434 (436, 437) : 161 Ind Cas 969, Administrator^General, 
Madras v. Badhakrishna Chettiar. (The power of manager to give discharge is 
not affected by the fact that it was another person who was representing the 
minor as next friend.) 

{’13) 18 Ind Cas 723 (724) (Mad), Bamanadhan Sivayya v. TJdatha Atchayya. 
{’14) 1 AIR 1914 Mad 1 (1) : 22 I. C. 76, Palaniandi Pillai v. Pappathiammal. 
(Observations to the contrary in 25 Mad 431 (FB) not relevant as they are based 
on old S. 8, Limitation Act.) 

X’ 18 ) 5 AIR 1918 Mad 85 (86):441. C. 566, Fenfrafnsubbia/i V. (Do.) 

(’15) 2 AIR 1915 Oudh 227 (228) : 30 Ind Cas 75, Nanrang Singh v. Sheoraja, 
(AIR 1914 Bom 300 referred.) 

[St'c also (’29) 16 AIK 1929 Cal 165 (165) : 115 Ind Cas 354, As»fosIt Ghose v. 

Sashi MohanBoy. (Suit for accounts—Part of claim dismissed as barred by time 

—Plaintiffs 1 and 2 were members of joint Hindu family of which plaintiff 1 was 

the karta— Meld S. 7 was inapplicable as plaintiff 1 could give a full discharge.) 

{ 27) 14 AIR 1927 Pat 329 (330) : 103 I. C. 75, Jhakhri Gope v. Phagti Mahto. 

C'* O’ 21, R. 15 — Joint decree — One joint decree-holder can give a valid 
discharge.)] 
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one of the several joint creditors is competent under the substantive 
law to give a discharge in respect of the debt, he can give such discharge 
even after the debt has merged into a decree.^ But. this view has been 
dissented from in several decisions.® Thus, it has been held that the 
mere fact that a decree has been passed in favour of a joint Hindu 
family and that the manager of the family is not under any disability 
is not sufficient to enable him to give a discharge in respect of the 
decree so as to bind the other members of the family/ Similarly, it 
has been held that the fact that the decree is in favour of i^artners® 
or joint executors® does not make one of the decree-holders alone 
competent to give a discharge, though, if the debt had not passed into 
a decree, he would have been competent to give such discharge. 

The above decisions proceed on two lines of reasoning : 

(l) Under this section, the discharge must be the act of the party 
himself and not of the Court. But, having regard to the provisions of 
O. 21, Rr. 2 and 15 of the Civil Procedure Code, the discharge of the 
judgment-debtor under a decree is not the act of the decree holder 
but that of the Court, Hence, one joint decree-holder cannot give a 
valid discharge on behalf of others.^® 

It is Submitted that though the view that a discharge under this 
section must be the act of the party himself and not of the Court is 
not open to any criticism, yet, the view that under the Civil Procedure 
Code the discharge of the judgment-debtor under a decree is the act 
of the Court and not that of the decree-holder does not seem to bo 
correct. As pointed out by Bhashyam Iyengar, J., in Periasami v, 
Krishna^^ if payment be made out of Court to a sole decree-holder or 
several joint decree-holders, as the case may be, such payment will be 
a sufficient discharge of the decree debt and it is not the act of the 
Court in recording such payment that operates as a discharge. Under 
0 .21, R. 2, the act of the Court simply consists in recording satisfaction 
of the decree. A discharge not so recorded cannot be recognized by 
the Court executing the decree, since, for purix>ses of executing the 

5. See (’ll) 12 Ind Cas 503 (505) (Mad), Duraisamy Sastrial v. Venltatarama 
Aiyar. 

6. See coses cited in foot-notes (7), (8), (9) and (10). 

7. (’17) 4 AIR 1917 Mad 988 (988, 989) : 35 Ind Cas 157 (DB). Ma/iomed Silar 
Sahib d Co, v. Nabi Khan. (No question of limitation was involved in this case.) 

8. (’17) 4 AIR 1917 Mad 988 (988, 989) : 35 Ind Cas 157 (DB), Mahomed Silar 
Sahib d Co. v. Nabi Khan. (No question of limitation was involved in this case.) 

9 . (’06) 28 All 252 (266) : 1906 All W N 16 : 3 All L Jour 49, Lachman Das v. 
Chaturbhuj Das. (No question of limitation was involved in this case.) 

10 . (’90) 18 Mad 236 (240) (DB), Seshan v. Raja Gopala. (It was held in this case 
that 8. 8 (now 8. 7) applies only to those cases in which the act of the adult 
joint owner is per se a valid discharge.) 

(1900) 22 All 199 (203) : 1900 All W N 8 (FB), Zamir Hasan v. Swider. (1884 
All W N 68 overruled.) 

C96) 20 Bom 883 (885) (DB), Oovindram v, Tatia. 

(’10) 7 Ind Cas 939 (940) : 84 Bom 672 (DB), Mulchand Panachand v. Kesari 
Khupchand. (Applicability of 22 All 199 and 20 Bom 383 has not ceased owing 
to any change in words of present 8. 7.) 

11 . (’02) 26 Mad 431 (440, 441) : 12 Mad L Jour 166 (FB). 
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clecrep, sucli record is, by statute, made indispensable evidence foi- 
proving tlie alleged discharge. 

Even for purposes of execution, sub-rule (3) of O. 21. R. 2 shows 

that it is not necessary that the payment or adjustment out of Court 

should both be certified and recorded. Where such adjustment or 

payment has been certified by the decree-holder, it must be recognized 

by the executing Court although it has not been recorded by the 
Court.^- 


Moreover, tlie view that one joint decree-holder cannot give a 
discharge on belialf of others will make the first part of the section 
inapplicable to cases of joint decree-holders, whereas the obvious 
intention of the section (as amended by the present Act), as evident 
from its opening words, is to cover such cases. 

(- 2 ) The second line of reasoning is this. Under O. 21, Rr. 1 and 2 
of tlie Civil Procedure Code, where there are several joint decree- 
liolders, any payment under the decree out of Court or any adjustment 
of the decree must be made to or with all the decree-holders. Such 
jiayment or adjustment made to or with only one of several joint 
decree-holders cannot bind the others, unless he was also constituted 
by them an aqent for the purpose. The mere fact that one of the joint 
decree-holders is the manager of a joint Hindu family or is otherwise 
a person who would have been able to give a discharge if the debt 
or liability of the defendant had not merged into a decree, will not 
empower him to give a valid discharge under the decree without the 
concurrence of the other decree-holders any more than it will empower 
him to execute the whole decree as of right without the concurrence 
of the remaining decree-holders.^® 

It is submitted that this reasoning also does not appear to be 
correct. The discharge contemplated by this section is a discharge 
given by a joint creditor in his own right as such creditor and not as 
an agent or guardian acting on behalf of the other joint creditors, 
(see Note 9 .) Hence, a discharge given by a joint decree-holder as an 
agent of the other decree-holders will not be a discharge, within the 
meaning of this section. As, under the view in question, a discharge 
cannot be given by a joint decree-holder in any other case, the result 
will be that in no case can one joint decree-holder give a discharge 
on behalf of others. This will make the first part of the section not 
applicable at all to the case of joint decree-holders—a result, which, as 
•already pointed out, is against the plain intention of the section. 

Moreover, the fact that under O. 2i R. 15 even a person in the 
position of a manager of a Hindu joint family is not entitled as of 
rig ht to execute a decree in fa vour of the members of the family but 

12. ( 15) 2 AIR 1915 Cal 744 (745): 30 I. C. 45, Tarah Nath v. Natabar Mondal- 
See also the cases cited in Authors’ Commentary on the Civil Procedure Code, 

3rd Edn., Vol. II, O. 21 R. 2 Note 19. 

13. (’02) 25 Mad 431(440, 441) : 12 Mad L Jourl66(FB), Periasami v. Krishna. 
(’17) 4 AIR 1917 Mad 988 (988, 989) : 35 Ind Cas 157 (DB), Mohamed Silar 

Sahib (f Co. v. Nabi Khan. 
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can only do so with the permission of the Court, does not affect the 
question of his competency to give a discharge under the decree on 
behalf of the other joint decree-holders. As seen in Note 9 , the capacity 
to sue or apply on behalf of others is a distinct matter from the 
capacity to give a discharge and the considerations applicable to the 
one are not necessarily applicable to the other. 

The true view seems to be that the expression "decree-holder” in 
O. 21 Rr. 1 and 2 will include any person who is competent to act on 
behalf of a decree-holder. So, if one of the several joint decree-holders 
is a person who, if the debt or liability of the defendant had not passed 
into a decree, would have been competent to give a discharge, it must 
be held that he is competent to give a discharge under the decree. 

Mention must, however, be made of the decision of the Privy 
Council in Ganesha Bow v. Tulja Bam Bow^* and the principle 
involved therein. In that case, it was held that the ijowers of the 
manager of a Hindu joint family to enter into a compromise on behalf 
of the family are controlled by the provisions of o. 32 R. 7 of the Civil 
Procedure Code which provide that no next friend or guardian of an 
infant can enter into a compromise on behalf of tlie infant without 
the permission of the Court. Hence, it was held that the manager of a 
Hindu joint family who was also the guardian of a minor member of 
the family could not, without the permission of the Court, enter into 
a compromise on behalf of the minor purporting to do so as the 
manager of the family. It was laid down that the manager could not, 
without the leave of the Court, do any act which he was forbidden as 
guardian to do without such leave. The principle of the decision has 
been applied to the receipt of moneys under a decree. In such cases it 
is provided by o. 32 R. 6 that no moneys can be received by the 
guardian or next friend of a minor without the permission of the 
Court. Applying the principle of the Privy Council decision, it has 
been held that even if the next friend or guardian of the minor is the 
manager of a joint Hindu family of which the minor is a member and 
in favour of which the decx’ee has been passed, the next friend or 
guardian cannot receive any moneys under the decree or give a dis¬ 
charge to the judgment-debtor without the permission of the Court.^® 
But, where the decree itself permits one of the joint decree-holders 
who is also the guardian of the minor decree-holder to receive the 
decretal amount, no fresh permission from the Court is necessary to 

14, (’18) 19 Ind Caa 615 (517) ; 36 Mad 295 : 40 Ind App 132 (PC). (Appeal from 

8IndCas928.) v / v ir-- 

15. (’89) 26 AIR 1989 Pat 88 (84): 177 I. C. 713, Parmeshwari Singh v. Ranjit. 

(’25) 12 AIR 1925 Mad 78 (80) : 82 Ind Cas 785 : 47 Mad 920 (DB), Lakshmanan 
Chetly V. Subbidh Chetty. 

(’25) 12 AIR 1925 Mad 230 (282) : 82 Ind Cas 688, Pitchakkuttiya PUlai v. 
Doraiswamy Moopanar. 

.(’12) 15 Ind Caa 664 (665) (Cal) (DB), Jagarnaih Singh v. Mohabir Das. 

(’87) 24 AIR 1937 Cal 649 (651) : 174 I. C. 887 (DB). Kanai Lai Saha v. Baija^ 
nath Khetri. 
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enable him to receive the amount and give a discharge to the 
juflgment-dehtor. 

'I’he Privy Council decision and the other decisions which follow 
it are based on the general principle that a rule of statutory law must 
prcjvail over a rule of non-statutory law when there is a conflict between 
the two rules in any case. This principle, as seen from the above 
deci.sions, seems to bo equally applicable whether the rule of statutory 
law is one of procedural or substantive law. Hence, the view expressed 
by Walsh, J., in the undermentioned case*" seems to be open to doubt. 
In that case, the question under consideration was whether the fact 
(assuming it to be a fact) that under the Civil Procedure Code the 
order of the Court was necessary to constitute a discharge of the 
.judgment-debtor under a decree, was a ground for holding that one 
joint decree-holder cannot give a valid discharge on behalf of all the 
.ioint decioc-holders. It was observed that this section referred to the 
status of parties under the substantive law and was not affected by 
any rule of procedure which required the intervention of the Court for 
completing the discharge of the judgment-debtor. This view seems to 
he open to question for the reason already stated. 

The question, therefore, arises whether the view, that a joint 
creditor who under the general law is competent to give a discharge 
to the debtor can also give a discharge after the debt has passed into 
a decree, does not, in view of the provisions of o. 21 Rr. i and 2, offend 
the principle stated above. It is submitted that it does not. As already 
stated, the expression “decree-holder** in o. 21 Rules i and 2 seems 
to include a person competent to act on behalf of a decree-holder 
whatever may be the basis of such competency. 

Thus, neither of the reasons given above really militates against 
the view that a joint creditor who could have given a discharge if the 
debt had not merged into a decree can do so also after the debt has 
passed into a decree, (see Note 5 .) 

The question, whether a discharge can be given by one of the 
joint creditors on behalf of all, is no doubt one which does not fall to 
be determined under this section. But, in considering the question, it 
is proper to take into account the fact that a particular view advanced 
is inconsistent vrith the view which the Legislature seems clearly to 
have adopted in enacting the section and leads to a result which is 
directly contrary to the section. The Legislature in this section seems 
clearly to have proceeded on the view that a discharge can be given 
by joint decree-holders without the intervention of the Court and that 
in some cases one or some of them alone can give a discharge on 
behalf of all. Acting on this view, it has expresslv made the principle 
of tbe section (under which the questio n of limitation depends on the 

16 cag) 16 MR 1929 Bom 382 (384) : 121 Ind Cas 446, Murlidhar Lajcman v. 
i>ntvamm Saaasnxt\ 

(34) 21 MR 1934 Mad 103(103); 148 I. C. 54, Venkata Baniadoss v. Bheeyna Sao. 

^ ^35 : 49 Ind Cas 990 (DB). Bati Bam 

V, Nadar. ' 
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capacity of one of the joint creditors to give a discharge on behalf of 
others) applicable to joint decree-holders also. (See Note 5 dealing with 
the efifect of the amendment of the section under the present Act, in 
this respect.) To hold that in no case can one joint decree-holder give 
a discharge on behalf of another would be inconsistent with the view 
on which the Legislature seems to have proceeded and will lead to a 
result which is conti’ary to the plain words of the section. 

But, where, under the substantive law itself it would not have 
been competent to one of the joint creditors to give a discharge if the 
debt had not passed into a decree, it follows that after the decree is 
passed one of the decree-holders cannot give a discharge on behalf of 
all the decree-holders. Thus, where a decree is passed jointly in favour 
of several persons who are Muhammadan co-heirs, one of them cannot 
give a discharge in respect of the decree on behalf of all.^^*^ The reason 
is that unlike the case of a Mitakshara joint family (in which the 
manager of the family can give a discharge on behalf of the family), no 
one Muhammadan co-heir can give a discharge on behalf of the others. 

Reference has already been made to the fact that in view of O. 32 , 
R. 6 of the Civil Procedure Code, the guardian of a minor decree-holder 
who is a joint decree-holder with him cannot give a valid discharge to 
the judgment-debtor on behalf of the minor toiihoui the permisfiion 
of the Court, even though the decree-holders constitute a joint Hindu 
family and the guardian is the manager of such family. Is the compe¬ 
tency of such guardian to give a discharge with the permission of the 
Court sufficient for the purpose of the section? No.^® The reason is 
that a discharge under this section must be a discharge given as of 
right^^ (see Note 9 ). Moreover, the section contemplates a discharge 

17a. See (’19) 6 AIR 1919 All 209 (210) : 41 AH 435 : 49 Ind Caa 9^(DB)7”j^/i 
Ram V, Nadar. (Per Piggot, J.—All cases anterior in date to the passing of Act IX 
of 1908 require to be re-considered in the light of the words then inserted in S. 7.) 
17b. (’29) 16 AIR 1929 Lab 467(467, 468): 119 I. C. 234, Nazal Ilahi v. AisJian. 
('31) 18 AIR 1931 Lah 5 (6): 130 I. C. 403, Alahamed Kazam v. Nadir AH Shah. 
(’24) 11 AIR 1924 Lah 681 (682) : 78 Ind Cas 285, Muhammad Zulfikar AH 
Khan v. Ahrar AH. 

18. (’25) 12 AIR 1925 Mad 78 (80): 82 I. C. 785 : 47 Mad 920 (DB), Lakshmanan 
Chetty V. Subbiah Chetty, (AIR 1919 All 209 distinguished and held to be 
correctly decided.) 

(’12) 15 Ind Cas 664 (665) (Cal)(DB), Jagarnath Singh w.Mohabir Das. (The provi¬ 
sions of O. 82 R, 6 were not brought to the notice of the Court in 6 Cal W N 348.) 
(’35) 22 AIR 1935 Cal 631 (632, 633) ; 158 Ind Cos 567 : 63 Cal 92 (DB), Abed 
Hossein v. Abdul Rahman. 

[See aiso (’26) 12 AER 1925 Mad 230(232) : 82 Ind Cas 588, PitchakkuUiya Pillai 
V. Doraiswamy Moopanar. (No question of limitation was involved in this case.)} 

19. (’86) 22 AIR 1935 Cal 631 (632) : 158 Ind Cas 567 : 63 Cal 92 (DB), Abed 
Hossain v. Abdul Rahman. (Section does not contemplate a legal capacity which 
only empowers a person to realize a debt on behalf of another by the process of 
execution with the permission of the Court.) 

[See also (’31) 18 AIR 1981 Lah 6 (6) : 130 Ind^Caa 403, Mohamed Kazam v. 
Nadir AH Shah. (Order 21, Rule 15, C. P, C., which enables one joint decree- 
holder to apply for execution on behalf of all doe§ not imply that he can give a 
discharge on behalf of all as the right of the decree-holder under the rule is 
dependent on the section.) 
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16 


given by a person in Iiis oini right as a joint, creditor. A right to give 
a discharge (fs guardian of a minor joint creditor is not within the 
section."‘ In this view, the undermentioned decisions"' do not seem to 
be correct, (see Note 9.) 


But, where the decree itself permits one of the decree-holders to 
iecei\e tlie decretal amount on behalf of all the decree-holders, his 
competency to give a discharge becomes a matter of right. Moreover, 
such right arises under the decree itself and though he may also be the 
guardian of the other joint decree-holders, the right is not attributable 
to his guardianship but to his oion right under the decree. Hence, his 
power to give a discharge in such a case is within the section.^^ 


Where the manger of a Hindu joint family is not the next friend 
or guardian ad litem of a minor member thereof, o. 32 R. G or R. 7 does 
not aj’jply to him and the fact that there is some other person who is 
tlio next friend of tlie minor does not deprive the manager of his power 
to receive moneys under a decree and give a discharge for them.^® 


16, Mitakshara joint family. — In the case of a Mitakshara 
joint family, no individual member of the family is entitled to a 
definite share of the family property till partition. The ownership of 
the property is in the whole body of coparceners.' Thus, the members 
of a Mitakshara joint family are in the position of joint tenants with 
regard to the family proi^erty. Hence, in regard to rights of action 
affecting the family property, as a general rule, they are jointly entitled 
to sue within the meaning of this section.'* 


But, in spite of their being in the position of joint tenants and not 
tenants-in-common with regard to their substantive rights, one of them 


(’90) 13 Mad 236 (240) (DB), Seshan v. Uajagopala. (Section only applies where 
the act of the joint decree-holder is per se a discharge of the judgment-debtor.) 
(’96) 20 Bom 383 (385) (DB), Oovindram v. Tatia. (Do.) 

(1900) 22 All 199 (203) : 1900 All W N 8 (FB), Za7?iir ffasan v. Siouler. (Do.)] 

20. (’35) 22 AIR 1935 Cal 631 (632) : 158 Ind Cas 567 ; 63 Cal 92 (DB), Abed 
Ifossein V. Abdttl Rahman. 

21. (’29) 16 AIR 1929 Cal 165 (165) : 115 I. C. 354 (DB), Asutosh Ghose v. Sashi 
Mohan. (Decree in favour of Hindu joint family — Eldest member acting as 
manager of family and as guardian of minor members—He can give discharge in 
either capacity.) 

('01) 6 Cal W N 348 (331), Bholanand Jha v. Padrnantind Singh. (One of the 
joint decree-holders acting as guardian of the others—He can give a discharge.) 

22. (-34) 21 AIR 1934 Mad 103 (103): 148 Ind Cas 54. v. Bheema. 

(-29) 16 AIR 1929 Bom 382 (384) : 121 Ind Cas 446, Murlidhar v. Shivram. 

23. (’36) 23 AIR 1936 Mad 434 (436, 437) : 161 Ind Cas 969 (DB), Administrator- 
General, Madras v. Radha Krishna Chettiar. 

(’27) 14 AIR 1927 Pat 329 (330) : 103 Ind Cas 73 (DB), Jhahhri Gope v. Phagu 
Mahto. (No question of limitation was involved in this case.) 

Note 16 

1. (1863) 9 Moo Ind App 539 (611) : 2 Suth W R P C 31 : 1 Suther 520 : 2 Sar 25 
(PC), Kataina Natchiar \. Sriniut Rajah Moottoo Vijaya. (There is community 
of interest and unity of possesion between all the members of the family.) 

la. (’41) 28 AIR 1941 Oudh 165 (169) : 191 Ind Cas 825 (DB), Jagdis Narain v. 
Bisl^in Dait. 
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alone cannot give a discharge in regard to causes of action in favour of 
the family.^ But the member who is the manager of the family can 
give such discharge.^ Thus, the manager can give a discharge in the 
following cases : 

(1) Suit for debt.* 

(2) Suit for accounts.® 

(3) Suit for mesne profits.® 

<4) Suit for possession against person holding adversely to 
the family.^ 

(5) Suit for arrears of allowance.® 

2. (’38) 25 AIR 1938 Bom 206 (207) : 174 Ind Cas 820 (DB), Sureshchandra 
JainietraTn v. Bai Ishwari. (Elder brother attaining majority but not being 

manager of family so as to be entitled to sue on behalf of minor brother_S. 7 

does not apply.) 

(’18) 5 AIR 1918 Mad 29 (31) : 45 Ind Cas 419 ; 41 Mad 637 (DB), Ankala77i7na 
V. Chenchayya. (Junior member of joint Hindu family cannot give discharge to 
debtor—It is only manager that can do so.) 

(’33) 20 AIR 1933 Bom 245 (249) : 145 Ind Cas 164 (DB), U7nakant Balkrishnav, 
Martand KesJiav. (Do.) 

iSee also (’16) 3 AIR 1916 Pat 120 (121) : 39 Ind Cas 85 : 2 Pat L Jour 124 (DB), 
Brij Behari Shigh v. Sheo Shankar Jha.} 

3. (’41) 28 AIR 1941 Oudh 165 (169) : 191 Ind Cas 825 (DB), Jacjdish Narain v. 
Bishufi Datt. 

(’38) 26 AIR 1938 Bom 392 (393) : 177 Ind Cas 286 (DB), Bhikarchand Devidas 
V. ZiOchha^nandas Bansilal. 

(’33) 20 AIR 1933 Bom 245 (249) : 145 Ind Cas 164 (DB), Umaka^xt Balakrishna 
V. Martand Keshav. 

(’29) 16 AIR 1929 Bom 382 (383) : 121 Ind Cas 446, Murlidhar v. Shiv^’am. 

(’21) 8 AIR 1921 Bom 289 (291) : 45 Bom 446 ; 59 Ind Cas 759 (DB), BajnxTatya 
Desai V. Bala Ravji Desai. (The fact that a discharge can be given by the 
‘manager only for the benefit of the family does not make him a person who 
cannot give a discharge within the meaning of this section.) 

(’33) 20 AIR 1933 Lah 479 (480) : 142 I. C. 295, Lai Chand y.GxanChaixd. (Do.) 

{See (’18) 5 AIR 1918 Mad 29 (31) : 45 I. C. 419 : 41 Mad 637 (DB), Axikalamnia 
V. Chexxchayya.} 

See also cases cited in foot-notes (4) to (11) below. 

4. (’82) 4 All 512 (514) : 1882 All W N 114 : 7 Ind Jur 268, Surjii Prasad Singh 
V. Khwahish Alt. 

(’10) 7 Ind Cas 267 (267) (Mad) (DB), Anantamma v. Mandarlhi Shrinivasa, 

5. (’29) 16 AIR 1029 Cal 165 (165): 115 Ind Cos 354 (DB), Asutosh Chose v. Sashi 
Mohan Boy. (Distinguishing AIR 1916 P C 148.) 

6. (’07) 6 Cal L Jour 883 (393, 395) (DB), Harihar Pershad v. Bholi Pershad. 
(’19) 6 AIR 1919 Mad 215 (217) : 63 Ind Cas 161 (DB), Venkatambba Row v. 

Yenimaxxur Venkataxnayya. 

(’09) 1 Ind Cas 670 (676) (Cal) (DB), Baxxwari Lai v. Sheo Saxikar Misser. (14 
Cal 50, distinguished on the ground that the case was governed by Dayabhaga law.) 

7. (’2S) 16 AIR 1928 Lah 484 (487) : 110 Ind Cas 293 (DB), Sharatti Singh v. 
Sadhu Singh. 

(’24) 11 AIR 1924 All 738 (789) : 80 Ind Cas 12 (DB), Baijnath v. Ba7}x Bilas. 

8. (’17) 4 AIR 1017 Bom 10 (11) : 42 Bom 277 : 44 Ind Cas 851 (DB). IJuchrao 
V, Bhima Rao. (6 Bom LR 647 distinguished on the ground that that was a case 
of joint decree-holders.) 


Section 7 
Note 16 



408 


DISABILITY OF ONE OF SEVERAL PLAINTIFFS 


Section 7 
Note 16 


<0) Suit to set aside decree.® 

(?) Suit to set aside partition.^® 

is) Suit to set aside alienation of joint family property.” 

1 1 regard to a suit for partition on 

beluUl of one branch of the family which has been excluded from the 

en.ioymont of the joint property, the father or other senior member of 

ilio branch can give a discharge within the meaning of this section.” 

In Nobiu Chandra v. Chandra Madhal?^ (a case from Bengal), 
a suit for accounts was brought by certain plaintiffs who were Hindu 
aothers. homo of tlio plaintiffs were minors. It was held by the Privy 
Council that the eldest brother could not have given a discharge so as 
o bind the others and that therefore the suit was not barred by 
imitation notwithstanding the expiry of time as against the eldest 
uother. In view of this decision, it has sometimes been doubted** 
Mhotlier tlic senior member of a joint Hindu family can give a 
c i.',cliarge on belialf of the family within the meaning of this section, 
^ut in the vast majority of cases*® the above Privy Council decision 
has not been taken as an authority for the proposition that a manager 
cannot give a discharge on behalf of a Mitakshara joint family. The 
^rcumstances of the case decided by the Privy Council are not clear. 
Perhaps, as observed by the Madras High Court in the undermen¬ 
tioned decision,*^ the case before the Privy Council was one under the 
Dayahhaga law and not under the Mitakshara law. 

But, as already said, it is only the managing member that can 
give a discharge on behalf of a Mitakshara joint family. Although in 
several decisions it seems to have been assumed almost as a matter of 
law that the eldest adult male member of the family is the manager,*^ 

9. (’20) 7 AIR 1920 1111^645 (646) : 43 Mad 842 : 59 Ind Cas 662 (DB) Ktimyu- 

sivavii V. Kamalaviynall. (Distinguishing AIR 1916 P C 148 ) * 

10. (’14) 1 AIR 1914 Bom 59 (87) ; 38 Bom 449 ; 22 lud Cas 195, Jan Mahomed 

cWgi^J* (Suit to set aside partition — Father of plaintiffs may give dis- 

11. See Note 17. 

'ihSU ”* ..iri.!,™ 

13. (’16) 3 AIR 1916 P C 148 (149) ; 44 Cal 1 : 36 Ind Cas 1 (P C) 

V. 

15. See foot-notes (3) to (11). 

16. ( 20) 7 AIR 1920 Mad 645 (646) i 43 Mad 84‘^ • 59 Tnrl Coe aao v 

V. Kamalammall. ' ^ Ktipjniswavnj 

17. (’41) 28 AIR 1941 Oudh 165 (169) : 191 Ind Cas 80 ^ /nn^ t \t 
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yet it has been held in some decisions^® that such a presumption alone Section 7 
is not sufficient and that unless there is evidence that the eldest male Notes 16-17 
member has actually acted as manager, his omission to sue must not 
be held to bar the rights of the whole family. 

With regard to their separate properties, the members of a 
Mitakshara joint family do not constitute a coparcenary and one of 
them cannot give a discharge in regard to causes of action affecting- 
such separate properties.^® (see also Note 4.) 

17, Suit to set aside alienation of joint family property 
— Manager's power to give discharge,— The general principle 
that the manager of a Mitakshara joint family can give a discharge in 
regard to causes of action accruing in favour of the family, applies 
also to suits to set aside alienations of the family property. Such suits 
may be classified as follows : 

(l) Suits to set aside alienations by the father of the family or other 
coparcener. In such cases the authority of the father or other 


(’36) 23 AIR 1936 Mad 914 (914, 915): 165 Ind Cas 656, In re Annia Pillai. (Such 
a presumption prevails especially in Madras.) 

[See also (’38) 25 AIR 1938 Bom 392 (393, 394) : 177 Ind Cas 286 (DB), Bhihar- 
chand Devidas v. Lachhamandas Bansilal. (Alienation by mother of two 
brothers during their minority—No other property belonging to two brothers as 
members of joint family—Brothers maintained by aunt—Presumption that elder 
brother is manager of joint family does not apply.)] 

See also cases in foot-notes (3) to (11) above. 

18. (’38) 25 AIR 1938 Bom 500 (503) : 179 Ind Cas 33 (DB), ShaniayaKotrayav, 
Mallaypa Basa-ppa. (Eldest major brother in joint Hindu family never acting as 
manager and so incapable of giving valid discharge without concurrence of other 
brothers — Suit by other brothers to set aside alienation by father within three 
years of their attaining majority is not barred by time.) 

(’37) 24 AIR 1937 Pat 155 (156) : 167 Ind Cas 934, Qangadeo Singh v. Bam Pra¬ 
sad Singh. (Until it is proved by evidence that elder brother exercised authority 
as manager be will not be taken as such.) 

(’27) 14 AIR 1927 All 188 (188) : 98 Ind Cas 508, Bachman Prasad v. Salu Salik 
Chand. (The fact that the elder brother filed an objection in a mutation case is 
not sufficient to establish managership.) 

(’22) 9 AIR 1922 Bom 319 (321) : 46 Bom 535 : 64 Ind Cas 972 (DB), Bat Keval 
V. Madhu Kala. (Property managed by minors’ mother — Nothing to show that 
the elder son on attaining majority took over charge of management — He could 
not have given a discharge—A I R 1921 Bom 289 Distinguished.) 

(’27) 14 AIR 1927 Cal 952 (954) : 55 Cal 608 : 104 1. C. 668 (DB), Jugal Kishore 
\ D^i V. Baidya Nath. 

(’38) 20 AIR 1988 Lah 479 (480) : 142 Ind Cas 295, Lai Chand v. Gain Chand, 
(’25) 12 AIR 1925 Nag 385 (387, 366) : 88 Shampuriv.Bamchandra, 

(Court cannot assume that a particular person is the manager unless there is 
admission of parties, proof or other material on the record.) 

(’29) 16 AIR 1929 Mad 894 (395) : 119 IndCsLS^^^Mannarswamyw.Bamaswamy, 
(’09) 1 Ind Cas 624 (825) : 31 All 156 (DB), Qangadayal v. Manx Bam. 

[See also (’89) 26 AIR 1939 Mad 907 (909) : 189 Ind Cos 167, Kunhi Kannan v. 
Viehayil Devaki. 

(’24) 11 AIR 1924 All 916 (017) : 79 Ind Cas 296, Ish Bat Tewari v. Tameshar, 
(’27) 14 AIR 1927 Nag 145 (14*7) : 99 Ind Cas 1050, Mahadeo v. Somaji. 

(’16) 8 AIR 1916 Pat 120 (121) : 89 Ind Cas 85 (DB), Brij Behari Singh v. Sheo 
Banikar Jha.'\ 

19. (*07) 6 Cal L Jour 883 (388, 893, 897) {BB),HariharPersads.BholiPershad, 
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coparconor to alienate the property is called in question and 
Itenco, a (piestion is raised as between the members of the 

family inter 

i- 2 ) Suits to set aside alienations by a griardian of minor coparceners. 

(n) Suits to set aside alienations not made by either of the persons 
mentioned above. A suit to set aside an alienation made by the 
mortgagee of the joint family property will fall under this class.^ 

In classes 2 and 3 above, no question is raised as between the 
members of the family inter se. The question is purely one between 
the members of the family on one side and a stranger on the other side.=* 

The managing member of the family can give a discharge in all 
the above cases.'* 


, ... Note 17 

V. 57 All 891 (DB), AKrHdfc Rai 

2. (’29) 16 AIR 19-29 .\ag -267 (268) : 118 Ind Cas 682, Daulat v. Bali Bam. 

3. S<-a (’So) 22 AIR 1933 All 746 (747); 155 Ind Cas 569: 57 All 891 (DB), A 7 iriidh 
Kai V. bant Prasad Rai. 

4. (’41) 28 AIR 1941 Ouclh 16-5 (168, 169): 191 Ind Cas 825 (DB), Jagdis Narain 
V. Dtshnu Datt. (Alienation by guardian*) 

(’15) 2 AIR 1915 Mad 1201 (1202) : 21 Ind Cas 410 (412, 413) : 38 Mad 118 (DB) 
Vor aisavii/ Sini77iada7i v. NoidisaiKy Saltn^an. (Do)* * 

(’34) 21 AIR 1934 Mad 469 (470) : 150 Ind Cas 76 : 58 Mad 155, Jaddu Padhi v 
ChokkapiL Boddii. (Do.) 

(•17) 4 AIR 1917 Mad 700 (702): 34 Ind Cas 794 (DB), Soimdararajan v. Saravaaa 
Pillai. (Do.) 

32 Ind Cas 802 (DB), Surapa Raju v. 


45 Bom 446 ; 59 Ind Cas 759 (DB), Bapn 


(’16) 3 AIR 1916 Mad 1011 (1012) 

Venkayya . (Do.) 

(’21) 8 AiR 1921 Bom 289 (290, 291) 

Tatya v. Bala Raojee Desai. (Do.) 

(’35) 22 AIR 1935 Bom 259 (261) ; 157 I. C. 592, Kwidaji v. Dagadu (Do ) 

(’29) 16 AIR 1929 Lab 14 (16):114 I. C. 59, Luta Ram v. Shiv Ram (Do ) 

(’36) 23 AIR 1936 Mad 914 (914) : 165 I, C. 656, 7 h re Pillai. (Do — The 

fact that the elder brother did not live with the minor brothers was insufficient 
to rebut the presumption of managership of the elder brother ) 

(’28) 15 AIR 1928 Mad 42 (42) : 106 Ind Cas 863 (DB). Kola Snrayya v. Kola 
Subbamma. (Alienation by guardian — Overruled on another noint in atr 
1940 Mad 33 (FB).) ^ 

(■93) 16 Mad 436 (439) : 3 Mad L Jour 216 (DB), Vigneswara v. Bappayya. (Suit 
to set aside sale m execution of mortgage decree against father.) ' 

^ 94: 21 Ind Cas 350(DB),il/a/mifcs/iunr 

Erxshnappa v. Ramchandra Mangesh Kulkarni. (Suit to set aside <;ale bv 
manager appointed by father.) " ^ 

Suit by the plamt.Hs claiming to be the owners of certain property alleged to 

hare been given m trust to the defendants during plaintiffs’ minority and to have 
been misappropriated by them.) ^ 

(■29) 16 AIB 1929 Nag 267 (268) : 118 I. C. 682, Daedal v. Baliram. (Suit against 

92 “ property—AIR 1925 Nag 385, Dist.) 

R i V. Sant Ptasad Rai. (Suit against transferee from tenant of the family.) 
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The above view is not inconsistent with the decision of the Privy 
Council in Jatoahir Singh v. Udai Parkash.^ In that case an aliena¬ 
tion had been made by the father and a suit was brought by the sons 
to set aside the alienation. The father was made a defendant in the 
suit. It was held by the Privy Council confirming the judgment of 
the High Court that the eldest son could not have given a discharge 
within the meaning of this section so as to make limitation run as 
against all of them. The Privy Council do not give any reasons for 
their decision but merely express their concurrence w'ith the decision 
of the High Court. But in view of the facts of the case, it seems clear 
that the Privy Council could not have held that the manager of a 
joint family cannot give a discharge in such cases. As the father was 
still living, the eldest son had never been the manager of the family 
so as to be able to give a discharge within the meaning of this section.^® 

The undermentioned decisions® also only illustrate the rule that 
a member who is not the manager of the family cannot give a 
discharge. The view that any of these decisions lays down that in 
such cases the eldest male member of the family can never give a 
discharge on behalf of the whole family^ is not correct. 

But it has been held in some decisions that a discharge cannot 
be given at all on behalf of the whole family in such cases. These 
decisions proceed on the following lines of reasoning : 

(l) The right to set aside an unauthorised alienation of the family 
property is not a joint right at all.® According to these decisions, 

(’35) 22 AIR 1935 Mad 1085 (1087) : 168 Ind Cas 874, Nevimayya Shetty v. 
Nagaraja Shetty. (Proof of de facto management by managing member is not 
necessary in every case.) 

('37) 24 AIR 1937 Pat435 (439,440): 16 Pat 422 :170 I. C. 362 (FB), Karan Singh 
V. ML Tetar Kuar. (Suit for possession of property alienated by the guardian.) 
(’86) 23 AIR 1936 Mad 434 (437) : 161 Ind Cas 969 (DB), Administrator-Qetieral, 
Madras v. Radhakrishna Chettiar. (Power of manager to give discharge not 
affected by fact that some other person is acting as next friend of minor.) 

5. (’26) 13 AIR 1926 P C 16 (18) ; 93 I. C. 216 ; 48 All 152 : 53 Ind App 36 (PC). 
Sa. (’34) 21 AIR 1934 Mad 469 (470) ; 150 Ind Cas 76 : 58 Mad 155 (DB), Jaddu 

Padhi V. Chokkapu Boddu. 

(’29) 16 AIR 1929 Lah 14 (16) ; 114 Ind Cas 59, Liita Bam v. Shiv Bam. 

(’33) 20 AIR 1933 Lah 479 (479, 480) : 142 I. C. 295, hal Chand v. Gain Chand. 

6 . (’09) 1 Ind Cas 824 (825) : 31 All 156 (DB), Ganga Dayal v. Manx Bam. 
(“Nothing to show that first plaintiff ever acted as manager.”) 

(’28) 16 AIR 1928 Mod 1055 (1056) : 109 Ind Cas 572 : 51 Mad 627 (DB), Baja- 
gopala Iyengar v. Srinivasaraghava Ayyengar. (Father and managing member 
alive. AIR 1926 P C 16 followed.) 

(’26) 18 AIR 1926 Mad 1190 (1191) : 98 Ind Cas 31 (DB), Narayana Naiclccn v. 
Venkataswamy Naicken. 

(’87) 24 AIR 1987 Pat 166 (166) : 167 I. C. 934, Oangadeo Singh v. Bam Prasad 
Singh. (Mere coming of age of one of the brothers in a joint Hindu family does 
not raise a presumption that he is the manager of the family in the absence of 
any evidence.) 

7. (’89) 26 AIR19S9Mad907(908):189I.0.167,Kun7iiirannnnv. 

(*24) 11 AIR 1924 All 916 (917) : 79 Ind Cas 296, Ishdat Tewari v. Tameshar. 

8 . (’80) 17 AIR 1980 All 861 (861) : 62 All 768 : 130 I. C. 691 (DB). Sheonandan 
Prasad v. Mi. Tahiran Bibi. (Alienation by father or manager.) 
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18 


each coparcener has an independent cause of action to sue to set 
aside such an alienation. It is submitted that this view is not 
correct As seen in the Notes to s.C, an unauthorised alienation 
of joint family property gives rise to only one cause of action 

to ^ue^o “h t “ after-born coparcener is only entitled 

!?,f rf t ““ existing cause of action and does not 

a fiebh and independent right to sue on his birth. 

( 2 ) The expression “discharge” can only apply to the discharge of a 
debt and cannot apply to a right to have an alienation set aside.* 
Tint, It IS submitted that this view is not correct. In a wide 

whereb H quittance 

to^“ ^see Note'g^*^ liabilities of the parties are put an end 

members of Mitakshara joint family for 

S'Tt I . 1 property. _ In the undermentioned 

f 1 Bombay High Court that the manager of a 

.1 nt family cannot give a discharge on behalf of the whole family in 

^ suit for the redemption of a mortgage so as to make the 
time-barrcd as against all the members of the family The 
decision proceeds on two grounds : 

‘ Rafy. liani 

Jalluaj Ktintvarx. (Alienation by guardian.) 

P.S 385 (388, 389): 88 Ind Cas 268, Shampiiriv. Bnvichandrn 

(■28) 15 Am 1028 Lah 484 (486) : 110 IndCas 293 (DB), StJrani S^igTy SadL 
t^inrjn. (buitagainststrangerclaimingpropertyby adverse possession—Suit barred 
against manager of the family is barred against every member of the family ) 

[Sra also ('35) 22 AIR 1935 All 746 (747) : 57 All 891 ; 155 Ind Cas 569 (DB) 
Anriulh Eai v. Sant Prasad Rai. (But where the dispute is between the family 
as a whole on one side and stranger on the other S. 7 is applicable.)] 

8a. This does not militate against the position that any coparcener can sue to set 
aside the unauthorized alienation without making the others parties to the suit 
See Notes under Section 6. 

(■31) 18 AIR 1931 A11398(400): 1331. C.155(DB),7ram<uRuiv.J-<ui«.-a,- 

10. ( 22) 9 AIR 1922 Bom 319 (320) : 46 Bom 535 ; 64 Ind Caa SlTmm Z'i 
Keval V. Madhu Kala. (Discharge can be given of a ri^^ht ^ 

(■33) 90 AIB 1933 LaB 479 (480) : 142 Ind Cas^ol.^'f^rm^^rG^rcLTd' 
(The v.ew expressed m A I B 1931 All 398 to the efleet that S. 7 applies only 

rn/m,t^orRy“ " “> “ supported by 

(’37) 24 AIR 1937 Pat 435 (439) : 16 Pat 422 • 170 Ind Cn<z r o- , 

V. Mt. Tetar Knor. (The terri •discharge' 10^7 indudfs^a lIK/ dUtln 

tute f sdt!) a -8bt to^nst” 

(’15) 2 AIR 1915 Mad 723 (724); 25 Ind Cn<;7TT mm ^ , 

(‘‘Discharge”inS.’7is Lt confineTto ^*^iary 

Note 18 

'kivSy ^72 (DB). Bai 

fact that the elder h m decision in this case was further influenced by the 
fact that the elder brother was not proved to be the manager of the family.) 



DISABILITY OF ONE OF SEVERAL PLAINTIFFS 


413 


(l) In a suit for redemption, all the members of the family must be Section 7 
made parties under the provisions of the Civil Procedure Code, Notes 18-19 
while in a suit to set aside an unauthorized alienation of family 
property, it is open to a coparcener to proceed without making 
the other coparceners parties to the suit. Hence, it is open to 
the manager in regard to a suit to set aside an alienation of 
family property to give a discharge without the concurrence of 
the other members of the family, while it is not open to him 
to do so in regard to a suit for redemption. It is submitted with 
respect that this reasoning is not correct. The power to give a 
discharge is not identical with the power to sue without making 
the other persons jointly entitled, parties to the suit. (See Note 9.) 

<2) The second reason for holding that a discharge cannot be given 
in such cases is couched in the following terms : “The right to 
redeem a mortgage of Joint family property vests in all the 
members of the family whoever is the manager, and it is 
difficult to see how the right of the second plaintiff to redeem, 
which was in existence during his minority, could be defeated 
by the fact that his elder brother did not file a suit to redeem 
within the period allowed to him.” If the meaning of this 
passage is that the coparceners have each an independent 
cause of action to sue for redemption, it is submitted that the 
correctness of the view is doubtful. 

As regards the applicability of the word “discharge” to suits for 
redemption of a mortgage, Macleod, C. J., observed that it was difficult 
to say that the plaintiff seeking redemption gave a “discharge” to 
the mortgagee, but that if the word “discharge” was given a wider 
meaning as including any form of quittance whereby the rights and 
liabilities between two parties were put an end to, it could be said 
that the plaintiff seeking redemption gave a discharge when he paid 
the mortgage debt and recovered iiossession of the mortgaged property 
from the mortgagee, thus putting an end to all rights and liabilities 
between the parties, so that, no further proceedings could be taken. 

19. Suit by ward on attaining majority to set aside 
alienation by guardian. — Article 44 of the first schedule provides 
a period of three years for a suit by a ward who has attained majority 
to set aside a transfer of property by his guardian. The period of 
limitation under the article starts from the date on which the ward 
attains majority. Suppose there are several wards who constitute the 
members of a Mitakshara joint family, and that the guardian of such 
wards transfers property belonging to them as such coparceners, to 
a stranger. In such a case a joint cause of action accrues in favour of 
the wards to sue to set aside the sale. Hence, when one of the wards 
attains majority and time begins to run against him under the above 
article it would be a cose of several persons being jointly entitled to 
institute a suit and some of them being under a disability at the time 
from which the period of limitation is to be computed. Hence, if the 
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ward who first attains majority is competent to give a discharge 

w-ithout tlie concurrence of the other wards, then, under the first part 

of this section, time will begin to run as against all the wards. In 

such a case, each of the wards will not be entitled to a start of 

linntation from the date of his attaining majority under the above 

aiticlo. The reason is that under s. 3 . the articles in the first schedule 

must be road subject to the provisions of ss. i to 25 of the Act * As to 

the Cjuestion whether the ward who attains majority first can give 
a discharge, see Note 17 . ® 


20 . Suit by members of Dayabhaga family. _ The 

members of a Dayabhaga family hold as tenants-in-common and 

not as joint tenants. In other words, the members are entitled to 

definite shares of the joint property even before partition.* Hence. 

It IS apprehended that one member of the family cannot give a 

cischarge in regard to causes of action accruing in favour of the 
members of the family.- 


21. Karnavan of Malabar tarwad—The karnavan and adult 

male members of a Malabar tarwad can give a discharge in respect of 

causes of action accruing in favour of the tarwad} But where the 

claim is to avoid a transfer by the karnavan, he himself cannot give a 

discharge nor can he be said to be "jointly entitled" with the other 

members of the tarwad to sue to set aside the transfer merely because 

he is entitled to sue to set aside the transfer on the ground of 
fraud, etc.” 


Note 19 

1. (’36) 23 AIR 1936 Mad 914(914): 165 Ind Cas 656, In re Annia Pillai U T R 
1915 Mad 1201, Foil.) 

(’28) 15 AIR 1928 Mad 42 (42) : 106 Ind Cas 863 (DB), Surayya v. Subamma 

(’L5) 2 AIR 1^915 Mad 1201 (1202, 1203) : 21 Ind Cas 410 : 38 Mad 118 (DB) 
Dormsami/ Siniuiadan v, Nondisatni Sahivan. ' ” 

(’14) 1 AIR 1914 Bom 300 (301) : 21 Ind Cas 350 (351) ; 38 Bom 94 (DB) 
Mahableshicara Krishnappa v. Bamchandra Mangesh. " 

Note 20 


1. (’09) 3 I. C. 878 (880) : 32 Mad 271 (DB), Balakrishna Iyer v. :iuihuewamu 

2, (’20) 7 AIR 1920 Mad 645 (646) ; 43 Mad 842 : 59 Ind Cas 662 (DB) 

samy Iyengar v. Kamalammall. ' ’’ 

ISee also (’16) 3 AIB 1916 P C 148 (149) : 36 Ind Cas 1 : 44 Cal 1 (PC) Nobin 

Chandra v. Chandra Madhab, (It was remarked in A I R 1920 Mad 645 that 

AIR 1916 P C 148 was perhaps a case dealing with Dayabhaga law.)] 

Note 21 

2. (’39) 26 AIR 1939 Mad 907 (908, 909) : 189 Ind Cas 167 jt 

After A s death B becoming Karnavan-Suit by C an after-born member within 

^an3* r eo,“] 3 S- V held did not apply 

J R eo ,Iu 1 T " to file suit and secondly 

because B could not have given discharge without concurrence of C—Sadasiva 

Aiyar, J. s opinion m A I B 1915 Mad 723 dissented from.) 
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21a, Hindu reversioners challenging alienation by limited Section 7 
owner, — x, a Hindu widow, alienated the property of her husband Notes 21a—21b 
for a purpose not binding on the estate. At the date of the alienation, 
the next reversioners were A and B who were brothers, of whom a 
was an adult and B was a minor. A did not do anything by way of 
challenging the alienation. B filed a suit to challenge it within three 
years of his attaining majority but more than twelve years after the 
date of the alienation. It has been held in the undermentioned case^ 
that one reversioner could not give a discharge on behalf of the whole 
body of reversioners, but that nevertheless B’s suit was barred by 
reason of the fact that A who could have instituted the suit did not 
do so and that therefore limitation must be counted from the time of 
the alienation. As has been seen in Note ii, the basis for the reasoning 
on which the decision was based, namely that the section applied only 
to cases where persons who could give a discharge could not do so on 
account of disability, does not exist under the present section. The 
case will, it is submitted, clearly fall within the second part of the 
section and limitation will run against both A and B only from the 
date when the disability of B ceases. 

21b, Reversioners under Punjab Customary Law suing 
to set aside alienation by collateral. — In the undermentioned 
case,^ the sons of a Mahomedan governed by the Punjab Customary 
Law were entitled to sue for a declaration that an alienation made 
by their father could not affect their reversionary rights. It was 
contended that the eldest son who was an adult could have given a 
discharge and so the suit by the younger son who was a minor was 
also barred. In overruling the contention the Court observed as 
follows: “ Here the plaintiff and his brothers are Mussalmans and are 
not members of a joint family. Their rights are independent of each 
other. The fact, therefore, that the eldest brother of the minor 
plaintiff can no longer sue, does not affect the right of the plaintiff to 
sue.” It is submitted that the view that the rights of the plaintiffs 
were independent of each other seems to be open to doubt.^ But, even 
if their rights are not independent of each other it does not neces¬ 
sarily follow from this that the eldest son could have given a diseliarge 
within the meaning of this section. On this point the position seems 
to be as laid down in the decision, viz., that the eldest son cannot give 
a discharge in such cases.® It is conceived that in such cases the second 
part of the section will apply, (see Note 21a.) 

Note 21a 

1. ('27) 14 AIR 1927 Mad 216 (217): 99 IndCas 668, Neelankantamier v. Chinnu 
Ammal. (Section 7 does not apply to cases of reversioners.) 

Note 21b 

1. (*29) 16 AIR 1929 Lah 682 (682) : 122 Ind Cas 92, Ohulam Hasul v. Htissain. 

2. See (’82) 19 AIR 1932 Lah 89 (40) : 182 Ind Cas 666, Wali Chand v. Punjab 
Singh. (Case of alienation by widow.) 

3. See (’82) 19 AIR 1932 Lab 39 (40) : 132 Ind Cas 665, Wali Chand v. Punjab 
Singh. (Case of alienation by widow.) 
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22. Joint creditors. _ There is a conflict of decisions on the 
question whether one of several co-creditors of the same debt can 
receive payment of the debt and give a discharge on behalf of all In 
LarUr Moran v. Bavtana Goundan,^ it was held by the Madras High 
Court that one co-mortgagee could receive payment of the mortgage 
money and give a good discharge so as to bind all the co-mortgagees. 
The decision was based on s. 38 of the Contract Act and the English 
case of Wallace v. Kelsall} Section 33 of the Contract Act provides 
that the rehisal of a valid tender by a promisor under a contract will 
discharge him from the liability for non-performance of the contract 
and that a tender to one of several joint promisees has the same effect 

^ fill joint promisees. The decision in Wallace v. 

Kelsall was to the effect that in the case of a joint debt, one joint 
creditor could receive payment of the debt and give a good discharge 


Tlie correctness of the above Madras decision was doubted in 
^mo later decisions of that Court, ^ but it was approved of by a Full 
Bench of the Court in AnnapxLrnamma v. Akkayya.^ That was a 
case relating to a negotiable instrument and not a mortgage; but 
their Lordships held that there was no difference in the principle 
applicable to the two classes of cases. 


The decision of the majority in the above Full Bench case was 
to the effect that one of several joint creditors of a debt can receive 
the debt on behalf of all and give a good discharge for it. Reliance 
was again placed on s. 38 of the Contract Act and the decision in 
Wallace v. Kelsall^ in support of this view. Arnold White, C. J., who 
was a member of the Full Bench, however, differed from the majority 
of the Bench and held that one joint creditor cannot give a good 
discharge for the debt. His Lordship held, following the view laid 
down in Steeds v. Steeds!* that co-creditors must be presumed to have 
distinct interests in the debt and to be in the position of tenants-in- 
common with reference to it. In such a view, one of them could not 
give a good discharge for the debt, even according to the English 
law. His Lordship held that such a presumption is not affected by 
the provisions of the Contract Act. As regards s. 38 of the Contract 
Act, his Lordship held that it only dealt with the tender of a debt 
and not the payment of it. 


Note 22 

1. (’97) 20 Mad 461 (463, 464) : 7 Mad L Jour 269 (DB). 

2. (1840) 10 L J Ex 12 (15): 7 M & W 264 : 4 Jur 1064: 56 RR707 : 8 DPC841. 

^2o'’Ma/46f waO ‘u ’ Abdul Kadcr. (The principle of 

20 Mad 461 was held applicable to joint promisees but not to the case of coheirs ) 

V. MuniandysZl 

( 12) 10 Ind Cas 874 (876) ; 35 Mad 685 (DB), Sheikh Ibrahim v. Bama Iyer. 

b (Promissory note in favour 

of thiee brothers of whom two were minors — Suit by adult brother barred, suit 
by minor brothers is also barred.) 

5. (1889) 22 Q B D 637 (541) : 60 L T 318 : 37 W R 378 : 58 L J Q B 302. 
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The above Full Bench decision has been followed in subsequent 
decisions of the IVIadras High Covivt,*^ though its correctness has been 
questioned in some of them7 

As regards the other High Courts, they have also accepted the 
principle that the same rule applies to co-creditors of a secured debt 
as well as to co-creditors of an unsecured debt. But, the Madras view 
that one co-creditor can give a good discharge for the whole debt has 
not been accepted by the other High Courts,® Thus, it has been held 
that one co-mortgagee cannot give a good discharge for the mortgage 
debt so as to bind the other co-.mortgagees.® Similarly, it has been held 
that one of several co-creditors under a money bond cannot give a good 
discharge for the debt.^*^ These decisions i)roceed on the view that 
co-creditors of a debt must be presumed to have distinct interests in 
the debt and to be in the ixjsition of tenants-in-common with reference 
to it. According to these decisions also, the authority of the decision 
in Wallace v. KelsalV-^ has been considerably shaken by the judgment 
of Farwell, J., in Poivell v. Brodhiirst.^^ 

6. (’13) 20 Ind Cas 792 (795, 797) (Mad) (DB), Appavti v. Nanjapxm Goundan, 

<’25) 12 AIR 1925 Mad 261 (263) : 85 Ind Cas 297 : 48 Mad 693 (DB), Rama^ 
swami V. Chandra Koitayya. 

(’17) 4 AIR 1917 Mad 269 (270) : 32 I. C. 173 (DB), Ponnusamy v. Thyagaraja. 

7. (’17) 4 AIR 1917 Mad 269 (270): 32 I. C. 173 (DB), Ponnusamy v. Thyagara ja. 
(’18) 6 AIR 1918 Mad 29 (30) : 45 Ind Cas 419 : 41 Mad 637 (DB), Ankalamma 

V. Chenchayya. 

8. See oases in foot-notes (9) and (10) below. 

[But see (’17) 4 AIR 1917 Pat 82 (84) : 42 Ind Cas 408 (DB). Parbhu Ram 
Pandey v. Raghubir Sah, (A joint creditor in equity can give a valid receipt in 
full discharge of claims of himself and the other joint creditors.)] 

8. (’10) 8 Ind Cas 837 (839. 840) : 38 Cal 342 (DB), Husainara Begum v. 

Rahmannessa Begum. (6 Cal L Jour 383 relied on.) 

(’15) 2 AIR 1915 Cal 528 (528) ; 29 Ind Cas 956 (DB), TJvies Chandra Banerji v. 
Dinabandhu Mahanti. (The mortgage bond in this case stated expressly that 
mortgagors would repay the loan to the two mortgagees.) 

(’27) 14 AIR 1927 Cal 425 (429, 430) : 101 I. C. 630 (DB), Saiindra v. Jatindra. 
(’84) 2i AIR 1934 Cal 1 (2) : 149 I. C. 1062 (DB), Salish Chandra v. Jewan Lai. 
(’14) 1 AIR 1914 All 618 (519) : 23 Ind Cas 8 (DB), Ram Jit v. Khem Chand. 

(’10) 6 Ind Cas 129 (130): 32 All 164 (DB), Ram Chandra v. Rajjan Lai. (25 All 
156 held to be rightly decided.) 

(’21) 8 AIR 1921 Pat 27 (28) ; 66 Ind Cas 403 (DB), Abbas v. Misri Lai. 

(’20) 7 AIR 1920 Pat 464 (468) ; 55 Ind Cos 841 (DB), Banamali Satpathi v. 
Talua Ramharx. (Case of co-heirs of same mortgagee.) 

[Bee (’19) 6 AIR 1919 All 275 (276) ; 41 All 631 : 51 Ind Cas 107 (DB), Jax^hari 
Singh v. Qanga 8ahai.'\ 

10. (’02) 25 All 156 (157,158); 1902 All W N 216 (DB), Mamur AH v. Mahmuds 
un-niesa, 

[Bee (’24) 11 AIR 1924 Cal 710 (713) : 61 Cal 566 : 84 Ind Cas 204 (DB), Bilwar 
Bibi V. Muhamed Uabibar Rahman. (Decree-holders of a money decree.)] 

{But sec (’79) 4 Cal 850 (864, 855) : 1 Shome L R 169 (DB), Ahamxtdeen v. 
Qirish Chunder Bhamxint. (Rent paid to one of ■ several cosharer landlords 
Ueld^ tenant not liable to pay rent over again to the other landlords.) 

(’93) 1893 Pun Be No. 60, Daulat Ram v. Bayed Abdul Kaeim. (Suit for rent—. 
Adult cosharer held capable of giving discharge without concurrence of the 
minor cosharers — S. 88, Contract Act, relied on.)] 

11. (1840) 10 L J Ex 12 (15) : 4 Jur 1064 : 7 M&W 264 : 56RR 707 : 8 DPC 841. 

12. (1901) L B 2 Ch 160 (165): 70 L J Ch 587 : 84 L T 620 : 49 WR(Eng.) 532 ■ 
17 T L B 501. 

2.Lim.27. 
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It is suhniittecl that the Madras view is not correct. As pointed out 
by Arnold White, C. J., in his dissenting judgment in Annapurnamma 
V. Aldcayya}^ tlic question does not seem to be capable of determination 
luu-ely on the interpretation of the provisions of the Contract Act. 
Neither S. 3S nor S. 45 of that Act seems to touch the question. Section 38 
merely lays down that an offer of performance made to one of several 
joint promisees will have the same effect as an offer made to them 
all. This only means that where the promisor has made an offer of 
performance to one of several joint promisees and the offer has not 
been accepted, the promisor is not responsible for the non-performance 
of the contract. The section says nothing as to w^hat constitutes a valid 
acceptance of an offer of performance. 

As regards section 45, it only provides that performance of a joint 
contract can only be claimed by all the joint promisees jointly and 
does not touch the question under consideration. As has been seen in 
Koto 9, the power to give a discharge on behalf of all the joint claimants 
is not identical with the power to sue on behalf of all without joining, 
the others. Hence, the fact that a joint claimant is prevented from* 
suing without joining the other claimants as parties to the suit does 
not necessarily mean that he cannot give a good discharge for the debt 
without the concurrence of the other joint claimants. 

Hence, it would seem that the question falls to be decided with 
reference to the general principles of law. And as to these, it seems 
well settled that co-creditors of a debt (secured or unsecured) should 
be presumed to be in the position of tenants-in-common and not joint 
tenants, so thUt one of them cannot give a good discharge for the. 
debt.** Even the Madras High Court seems to concede that this is the 
true position in eq%dty}^ 

This view is also supported in the case of co-mortgagees by the 
provisions of section 45 of the Transfer of Property Act. That sectioni 
shows that transferees under a joint transfer for consideration are- 
entitled to distinct interests in the subject-matter of the transfer. Thi^. 
means that co-mortgagees are entitled to distinct interests in the 
mortgage or, in other words, that they are in the position of tenants- 
in-common with regard to the debt and the security. 

Thus, the better view seems to be that one co-creditor cannot 
give a good discharge for the entire debt without the concurrence of 
the others. 


Even according to the Madras High Court, one co-mortgag^- 
(or co-creditor of an unsecured debt) cannot relinquish the mortgage 
(or the debt) wholly or partially.*® 

13. (’13) 19 Ind Cas 12 (14, 15) : 36 Mad 544 (FB). 

14. See cases cited in foot-notes (9) and (10). 

15. (’97) 20 Mad 461(464); 7MadLJour269,Bar6cr3/'arafiv.J2a»«anaGo«ndoa. 

16. (’28) 15 Am 1928 Mad 933 (935) ; 112 I. C. 501 (DB), ArmuichoXlam CheUy. 
V. Ramasivamy Iyer. 
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Though co-creditors of secured or unsecured debts are generally Section 7 
in the position of tenants-in-common and not joint tenants, they are Notes 22-23 
jointly sfititlcd to institute a suit for such debt and cannot sue 
separately for their respective shares. This is clear from the provisions 
of S. 45 of the Contract Act and section 67 of the Transfer of Property 
Act. Section 45 of the Contract Act provides that the right to claim 
performance of a contract is vested in all the co-promisees jointly. 

Section 67 of the Transfer of Property Act provides that though 
co-mortgagees may be entitled to distinct interests in the security, 
they cannot sue separately in regard to their respective rights but 
must all sue together. Reference may also be made to S. 60 of the 
Transfer of Property Act which prohibits the piecemeal redemption 
of a mortgage though the equity of redemption may be vested in a 
body of persons each of whom may be entitled to a distinct interest in 
the equity. 

23, Co-heirs,—Co-heirs, except when they are Hindus governed 
by the Mitakshara law and inherit the property of a male ancestor, 
are in the position of tenants-in-common with regard to the property 
inherited by them.^ Thus, Muhammadan co-heirs are entitled to the 
estate as tenants-in-common.^ But, in regard to causes of action based 
on transactions which happened during the lifetime of the deceased, 
the co-heirs are “jointly entitled’* to sue and cannot sue separately 
with reference to their respective shares. Thus, when upon the death 
of an obligee of a money bond the right to realise the money devolves 
in specific shares upon his heirs, each of such heirs cannot maintain a 
separate suit for recovery of his share of money.* Similarly, the cause 
of action for a suit by the heirs of a deceased partner to sue for accounts 
arises from the partnership contract and all the heirs must join in such 
suit.* See also the undermentioned cases.* 


Note 23 

1. (’02) 26 Mad 26 (39) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

(’07) 6 Cal L Jour 383 (393) (DB), Harihar Pershad v. Bholi Fershad, (Property 
inherited by Hindu brothers from maternal uncle — They are tenants-in- 
common.) 

2. (’19) 6 AIR 1919 Mad 172 (173) : 51 Ind Cas 748 (DB), Alla Pichai Bowthan 
V. Pa^’gathiammal. 

3. (’86) 7 AU 313 (315) : 1885 All W N 34 : 9 Ind Jur 314 (FB), Kandhiya Lai 
y. Chandar. (Per Oldfield, J.) 

4. (’02) 26 Mad 26 (82) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

(’17) 4 AIR 1917 Mad 197 (198) : 33 Ind Cas 564 (DB), Uthenpurayil Bavachuity 
y. Kunhi Paihumma. (Plaintiffs as representatives of the deceased partner are 
jointly enPitUd to sue within the meaning of this section.) 

See also S. 22 Note 18. 

5. (’19) 6 AIR 1919 Bom 78 (79) : 61 Ind Cas 79 : 43 Bom 487 (DB), Gulam Gous 
Mia Khot y. Shriram Pandurang. (Mortgage by deceased—Suit for redemption 
by heirs — They are “jointly entitled” — Suit brought within three years of the 
date when the youngest plaintiff attained majority was held to be within time.) 

(’81) 18 AIR 1931 Lah 6 (6) : 180 Ind Cas 408, Mahomed Kaeam y. Nadir AH 
Shah. (Decree-holder dying leaying seyeral heirs—The latter constitute one l^al 
representative of the deceased decree-holder and one of them cannot execute the 
decree nor can he give a valid discharge.) 
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But, where one of the co-heirs was himself the debtor of the 

deceased, the right of the co-heirs is necessarily split up and there is 

no joint right to sue within the meaning of the section. Thus, where 

a AfiiJiiinnnadan woman dies leaving her husband and other heirs, her 

right to dower devolves on all the heirs including the husband as 

tenants-in-common. As the husband is himself a co-heir, the right of 

the co-heirs to sue for the dower debt is necessarily split up and hence, 

each of the other co-heirs can sue him for his or her share of the 
dower debt.*^ 




% 


If the cause of action is based on a transaction happening after 
the death of the deceased, i.e., after the inheritance has opened, the 
co-heirs can sue separately for their respective shares. Thus, if a 
stranger gets into possession of the estate of the deceased on his death, 
the co-heirs are not bound to sue jointly for the recovery of the 

property, but each of them may sue separately in regard to his 
particular share." 


As regards the question w'hether one of several co-heirs who are 
in the position of tenants-in-common can give a discharge in respect 
of the right in regard to which they are jointly entitled to sue, the 
general rule is that such discharge cannot be given.® But, where one 
or more of them have taken out a succession certificate in respect of 
the debt which is the subject of the suit, it has been held that he or 
they can give a good discharge so as to bind the other co-heirs and 
that this power is sufficient for making limitation run against all the 
co-heirs under this section.® The correctness of this proposition is, 
however, open to question, because the section contemplates a discharge 


6. (’29) 16 AIR 1929 All 142 (143, 144) : 116 Ind Cas 481 (DB), Mahomed Zahur 
Ahsan v. Mt. Maimuna. (7 All 313 distinguished.) 

7. See (’19) 6 AIR 1919 Mad 172 (173) : 51 1. C. 748 (DB), Alla Pichai liowthan 
V. Pappathiammal. 


(’88) 1888 Pun Re No. 89, Nasir-nd-din Shah v. Mt. Lai Bibi. (A suit for share 
of inheritance.) 

(’03) 1903 Pim L R No. 51 ( p. 203 (DB), Basant v. Indar. (Right of collateral 
heirs to the estate of a Punjab agriculturist.) 

8. (’07) 6 Cal L Jour 383 (395) (DB), Harihar Pershad v. Bholi Pershad. 

(’02) 25 Mad 26 (39) (DB), Bibi v. Abdul Kader Saheh. (Hindu co-heirs 

—Eldest if manager can give discharge; not so in case of Mahomedan co-heirs ) 
(’19) 6 AIR 1919 Bom 78 (79) : 43 Bom 487 : 51 Ind Cas 79 (DB), Gulam Gous 
Mia Khot v. Shriram Pandurang. (A suit for redemption by Mahomedan 
l>roth€rs--Suit brought within three years of younger brother attaining majority 
held not barred even as against the elder brother.) 

(’03) 27 Bom 292 (295) : 5 Bom L R 91 (DB), Sitaram v. Shridhar 

{■oS 7 n(DB). 

^^7 ^ ® ■■ Banamali Satpathi v. 

Tahia Bamhari. (Mortgagee d.ving, leaving two heirs — Payment to one cannot 
(lischarge whole mortgage*) 


^ Cal 710 (711, 712) : 51 Cal 566 : 84 Ind Cas 204 (DB), BU- 

war Bibi v. Muhamed Habibar Rahman. (The Judg^ differed as to the inter¬ 
pretation of the succession certificate in the case—According to Walmsley, J. it 
was given only to sonie of the heirs ; but Suhrawardy, J., held that it had been 
of'aU ^ and therefore one could not give a discharge on behalf 
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given, by a joint claimant by virtue of his own right as such joint Section 7 
claimant and not by virtue of some other authority, (see Note 9 .) Notes 23-25 

As to suits by co-heirs who constitute a Mitakshara joint family, 
see Note 16 . 

24. Partners, — Though partners may be entitled to distinct 
interests in the partnership business, and as such, they may be in 
the position of tenants-in-common and not joint tenants as regards 
their rights as partners, yet, they can only sue jointly in regard to 
such rights, or in other words, they are “jointly” entitled to sue 
within the meaning of this section. The position is not affected by 
the fact that under o. 30 R. 1 of the Civil Procedure Code a suit can be 
brought in the name of the firm and one partner can sign and verify 
pleadings on behalf of all the partners in such suits. 

Though partners may be in the position of tenants-in-common 
and not joint tenants with regard to their rights as partners, yet, one 
of them can give a good discharge to the debtor in I’espect of debts 
due to the partnership.^ This is based on the principle that a partner 
has implied authority to do everything necessary and usual in the 
ordinary course of the partnership business. It has been held that 
this authority to receive and give discharges for debts due to the 

partnership even extends to cases in which the partnership has been 
dissolved.^ 

But, under s. 19 of the Partnership Act of 1932, a partner has, in 
the absence of an usage or trade-custom to the contrary, no power 
to relinquish or compromise a claim belonging to the firm. It is 
apprehended, however, that this will not affect the question as to the 
competency of a partner to give a discharge within the meaning of 
this section. 

25, Joint trustees. — Joint trustees are in the position of 
joint tenants with regard to the properties and rights vested in them 
as trustees and so, they are persons jointly entitled to institute a 
suit with regard to any matter affecting such rights or property. 

Being in the position of joint tenants in regard to their rights, 
it would seem that if the general rule referred to in Note 10 should 
apply, one joint trustee should be held to be competent to give a good 
discharge on behalf of all the joint trustees.^ But, this general principle 

Note 24 

l..(*10) 9 Ind Cas 110 (117) (Cal) (DB), Baikunla Nath v. Hara Lai. 

(’09) 1 Ind Cas 200 (201) (Mad) (DB), Veerasami Naicker v. Ibravisa Roiother. 

(Discharge given in fraud of other partners is not binding on them.) 

2, (’18) 6 AIR 1918 Mad 288 (241) ; 41 Mad 446 : 44 Ind Cas 466 (DB), Palani- 
yappa ChetUar v. Veerappa Chettiar. 

(*19) 6 AIR 1919 Mad 140 (149) : 62 Ind Cas 456 (DB), Annainalaiv. Annavialai. 

Note 25 

1. (’10) 6 Ind Cas 992 (993) : 34 Mad 284 (DB), Thiagaraja v. Ratnasabapathi. 
iSee aUo (1901) 70 L J Ch 587 (590) : (1901) L R 2 Ch 160 : 84 L T 620 : 49 
W B (Eng.) 532 : 17 T L R 501, Powell v. Brodhurst.'} 
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seems to be siibject to an exception in the case of joint trustees. In 
their case, it is provided by s. 42 of the Trusts Act of 1882 as foUows: 


“Any trustees or trustee may give a receipt in writing for any money, 
securities or other moveable property payable, transferable or deliverable to them 
or him by reason, or in the exercise, of any trust or power; and, in the absence of 
fraud, such receipt shall discharge the person paying, transferring or deliverin'^ 

the same therefrom, and from seeing to the application thereof, or being account", 
able for any loss or misapplication thereof." 


Construing the above section, it has been held by the Madras 
High Court that one joint trustee cannot give a good discharge on 
behalf of all the joint trustees.^ The decision proceeds on the ground 
that the expression “any trustees or trustee” in the above section 
shows that if there are more than one trustee, all of them should join 
in giving the receipt. This seems to be the position even under the 
English law.^ The view is also supported by s. 48 of the Trusts Act 
^hich provides that when tliere are more trustees than one, all must 
.loin in the execution of the trust, except when the instrument of the 

trust otherwise provides. In this view, the undermentioned decisions* 
do not seem to be correct. 


26, Joint executors or administrators, — Section 3 ii of the 
Succession Act of 1925 provides that where there are several executors 
or administrators, the powers of all may, in the absence of any direction 
to the contrary, be exercised by any one of them who has proved the 
will oi taken out administration. Thus, one of several executors has 
power to release a debt due to the deceased. Hence, one of several 
executors or administrators can give a discharge in respect of obliga¬ 
tions due in favour of the estate, without the concurrence of the other 
executors or administrators.* 


2. (’16) 3 AIR 1916 Mad 692 (694) : 30 Ind Cas 713 : 39 Mad 597 (DB), Nethiri 

Menonv.Go'palan Nair. (Dissenting from 1 Bom L R 667_One joint trustee can 

however give discharge if he is authorized by his co-trustees.) 

3. See Halsbury’s Laws of England, 1914 Edn., Vol. 28, page 140, foot-note (n) 
[But see (1901) 70 L J Ch 587 (590) ; (1901) L R 2 Ch 160 • 84 L T 620 * 49 

W R (Eng) 532 : 17 T L R 501, Powell v. Brodhurst.'] 

4. (-10) 6 Ind Cas 992 (993); 34 Mad ^^H^B),Thiagarajav. Batnasahapathi PiU 

lai. (Where adult trustee allows his rights as such to become time-barred, the 

other trustees who are minors are also barred—It seems to have been taken for 

granted that being joint tenants, one joint trustee must necessarily be held to be 

competent to give a good discharge—The provisions of the Trusts Act which seem 

to make the case of joint trustees an exception to the general rule have not been 
referred to.) 

(’99) 1 Bom L E 667 (668) (DB), Bambabu v. Committee of Eameswar. (In case 
of religious or charitable endowments, it is permissible for one trustee to nass re¬ 
ceipts for rents or dividends-Tbe learned Judges seem to have been under a mis- 
impression as to the lyordmg of S. 42 of the Trusts Act _ They proceed on the 
footing that the section uses the words “any trustee” and not “any trustees o'r 
trustee —The deeision would probably have been different if the correct wording 
Of the section had been before the minds of the learned Judges.) 

Note 26 

1. See (1857) 27 Beav 446 (454), Smith v. Everett. (Any one of several representa¬ 
tives may settle an account and the settlement is binding upon the other^} 
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27. Co.sharers entitled to sue for mesne profits,—Where Section 7 

land belonging to two tenants-in-common has been wrongfully taken Notes 27-29 
possession of by a stranger, each of the tenants-in-common is entitled 

to sue separately for his share of the mesne profits. Hence, they are 
not persons jointly entitled to sue within the meaning of this section. 

Further, one of them cannot give a discharge for the entire claim so 
as to bind the other co-sharer.^ 

28. Persons aggrieved by the same tortious act,— Where 
several persons are injured by the same tortious act, each of them can 
bring a sei)arate suit for damages in so far as his own rights have 
been injured. So, such persons are not “jointly entitled to sue” within 
the meaning of this section as regards the right to sue.^ Hence, the 
question as to whether one of them can give a valid discharge to the 
defendant in such cases does not arise. But assuming that the question 
can arise, it is clear that such discharge cannot be given as the persons 
are in the position of tenants-in-common and not joint tenants.^ 

29. Kffect of appointment of guardian for minor, — Where 
a right to sue is vested jointly in X, an adult, and a minor for whose 
estate a guardian has been appointed by the Court, x cannot give a 
discharge without the concurrence of the guardian.' 


0,* Nothing in section 6 or in section 7 applies Section 8 
Special exceptions, to suits to enforce rights of pre¬ 
emption, or shall be deemed to extend, for more 


• Act o£ 1877 : S. 7. 

7 . . . 

Nothing in this section applies to suits to enforce rights of pre-emption, or 
shall be deemed to extend, for more than three years from the cessation of the 
disability or the death of the person affected thereby, the period within which any 
suit must be instituted or application made. 


(1869) 4 Ch App433 (439,440), Charlton v. Earl of Durham, (Distinguished in 25 
Mad 389.) 

Note 27 

1. (’07) 6 Cal L Jour 383 (395) (DB), Harihar Pershad v. Bholi Pershad. 

(’87) 14 Cal 60 (64) ; 11 Ind Jur 143 (DB), Anando Kishore v. Anando Kishore. 
[!5ee (’09) I Ind Cas 670 (676) (Cal) (DB), Bunwari Lai v. Daya Sunher, (The 
rule will be different if the cosharers formed members of a Mitakshara joint 
family and one of them was the manager of the family.)] 

See also Note 4. 

Note 28 

1. (’07) 6 Cal L Jour 888 (392, 395) (DB), Harihar Pershad v. Bholi Pershad. 

2. (’07) 6 Cal L Jour 888 (895) (DB), Harihar Pershad v. Bholi Pershad. 

Note 29 

1, (’88) 67 Cal L Jour 88 (91) (DB), Qourhari Ohose v. Srnna^ Anardai Bibi. 
(Family business— A and B proprietors >— B, a minor represented by certificated 
guardian — A cannot give valid diaoharge.) 

(’07) 6 Cal L Jour883(895) (DB), Harihar Pershad v. Bholi Pershad. (Following 
(1888) Bom P J 141 and 14 Cal 50.) _ 



424 


SPECIAL EXCEPTIONS TO Ss. G & 7 


Section 8 


than three years from the cessation of the disability 
or tlie deatli of the person affected thereby, the 
period Avitlun -^^hicli any suit must be instituted or 
application made. 

Ilhiftrations, 

(a) A, to whom a light to sue for a legacy has accrued during his minority, 
attains majority eleven years after such accruer. A has, under the ordinary law, 
(jnly one year remaining within which to sue. But under S. 6 and this section an 
extension of two years will be allowed him, making in all a period of three years 
from the date of his attaining majority, within which he may bring his suit. 

(bj A right to sue for an liereditary office accrues to A who at the time 
is insane. Six j-ears after the accruer A recovers bis reason. A has six years, 

Illustrations. 

• ••••»* 

(b) A, to whom a right to sue for a legacy has accrued during bis minority, 
attains majority eleven years after such accruer. A has, under the ordinary law, 
only one year remaining within which to sue. But under this section an extension 
of two years will bo allowed him, making in all a period of three years from the 
date of his attaining majority within which he may bring his suit. 

• • • m * m • 

(c) A right to sue for an hereditary office accrues to A, who at the time is 
in.sane. Six years after the accruer A recovers his reason. A has six years, under 
the ordinary law, from the date when his insanity ceased within which to insti¬ 
tute a suit. No extension of time will be given him, under this section. 

if) A right to sue as landlord to recover possession from a tenant accrues to 
A, who is an idiot. A dies three years after the accruer, his idiocy continuing up 
to the date of his death. A’s representative in interest has, under the ordinary law, 
nine years from the date of A's death within which to bring a suit. This section 
does not extend that time, except where the representative is himself under 
disability when the representation devolves upon him. 

Act of 1871 : S. 7. 

7. • • • • * • 

Nothing in this section shall be deemed to extend for more than three years 
from the cessation of the disability or the death of the pex'son affected thereby, the 
period within which the suit must be brought. 

JWwsfmfions. 

(b) A, to whom a right to sue for a legacy has accrued during his minority, 
attains full age eleven years after such right accrued. A has, under the ordinary 
Jaw, only one year remaining within which to sue. But under this section an 
extension of two years will be allowed him, making in all a period of three years 
from the date of his majority, within which he may bring his suit. 

(c) A right to sue for an hereditary office accrues to A, who at the time is 
insane. Six years after the accrual of the right, A recovers his reason. A has six 
years, under the ordinary law, from the date when his insanity ceased, within 
which to institute a suit. No extension of time will be given him under this section. 

(d) A right to sue as landlord to recover possession from a tenant accrues to 
A, who is an idiot. A dies three years after the accrual of the right, his idiocy 
continuing up to the date of his death. A’s representative in interest has, under 
the ordinary law, nine years from the date of A’s death within which to bring a 
suit. This section does not extend that time. 


Act of 1859. 

See Section 11 printed under S. 6. 
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wilder the ordinary law, from the date when his insanity ceased within wliich 
to institute a suit. No extension of time will be given him under S. 6 read with 
this section. 

(c) A right to sue as landlord to recover possession from a tenant accrues to 
A, who is an idiot. A dies three years after the accruer, his idiocy continuing up 
to the date of his death. ^I’s representative in interest has, under the ordinary 
law, nine years from the date of A’s death within which to bring a suit. Section 6 
read with this section does not extend that time, except where the representative 
is himself under disability when the representation devolves upon him. 

Synopsis 

1. Legislative changes. 

2. Scope. 

3. Suits to enforce rights of pre-emption. 

4. Period of limitation under section. 

Other Topics (viiscellaneous) 

Computation of period. See Note 4. 

Section enlarges and does not curtail time. See Note 4. 

Sections 6, 7 and 8 — Combined effect. See Note 4. 

1. Legislative changes. — The provision excluding suits for 
pre-emption from the operation of Ss. G and 7 was not present in the 

Acts of 1869 and 1871 and was first introduced in the Act of 1877. 

✓ 

2. Scope. — This section serves as an exception to Ss. 6 and 7. It 
excludes from their cognizance suits for pre-emption and restricts the 
period for which limitation can be extended under them. 

3. Suits to enforce rights of pre-emption. — The policy of 
the Legislature is that suits for pre-emption should be brought with 
as little delay as- possible. Hence, it is provided under this section that 
the extended period of limitation under s. 6 or s. 7 does not apply to 
suits for pre-emption.' A similar provision is also made in s. 17. 

Under the Acts of 1871 and 1859, however, the minority or other 
disability of the plaintiff formed a ground of extension of limitation 
even in the case of suits for pre-emption.^ 

4. Period of limitation under section, — Under section 3 
the period of limitation prima facie applicable to a suit or other pro¬ 
ceeding is the period prescribed in the first schedule, but this period is 
liable, in the particular circumstances of a case, to be modified by the 
provisions of ss. 4 to 25 of the Act. Hence, if a case falls within the 
purview of B. 6 or S. 7, the period of limitation prescribed by the first 

Section 8 — Note 3 

1. (’04) 1 Nag L R 6 (8), Seetaram v. Ram Dayal Marwari. 

(’19) 6 AIR 1919 Lab 26 (26): 52 1. C. 687: 1919 Pun Ke No. 86 (DB), Mt. Husain 
Bibi V. Hakim. 

(’24) 11 AIR 1924 Mad 57 (60) : 76 Ind Cas 467, Viswanathan v. Ethirajulu. 

See also Art. 10, Note 6. 

2. (*76) 1 All 207 (211) (DB), Baja Bam v. Bansi. 

(’67) 7 Suth W R 279 (279) (DB), Jungoo Lai v. Lalla Alum Chund. (Case under 
Act of 1869.) 


Section 8 
Notes 1-4 
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Note 4 


V 


schedule as iiiodifiGd by such section will apply to the case. Section 6 
provides tliat in the circumstances mentioned therein, the suit or 
application for execution may be filed within the same period after 
the cessation of disability or the death of the person affected by it as 
would otherwise have been allowed from the time mentioned in the 
third column of the first schedule. Section 7 provides that in the 
circumstances mentioned in the second part of it, time will not run 
as against any of the i>laintiffs or applicants till one of them becomes 
capable of giving a discharge without the concurrence of the others or 
until the disability has ceased. Thus, the effect of both the sections is 
to provide a fresh start of limitation from one or other of certain 
events specified in the sections. But the two sections are subject to 
the provisions of this section which provides that nothing in either of 
the two sections shall be deemed to extend the period of limitation 
for more than three years from the cessation of disability or the death 
of the person affected thereby. 

The combined effect of the above provisions may be discussed 
with reference to the following positions : 

(1) Where the ordinary period of limitation expires after three 

years from the cessation of disability. 

(2) Where the ordinary period of limitation expires at tJie end 

of three years from the cessation of disability. ' 

(3) Where the ordinary period of limitation expires before the 

cessation of disability. 

( 4 ) Where the ordinary period of limitation expires after the 

cessation of disability, but before the end of three years 

from the cessation of disability. 

In case 1 , the period cannot be extended under s. 6 or S. 7. The 
reason is that such extension will be clearly opposed to the provisions 
of this section. Thus, in illustration (b) to this section, the ordinary 
period of limitation expires after three years from the cessation of the 
disability. This section prohibits the extension of the i^eriod under 
S. 6. This, however, does not mean that in cases coming within S. 6 or 
S. 7, the period of limitation itself should be three years from the 
cessation of disability or the death of the person affected by it. Hence, 
the section does not stand in the way of a suit being instituted within 
the ordinary period of limitation even though such period may extend 
to more than three years from the cessation of disability.^ The object 

Note 4 

1. (’25) 12 AIR 1925 Pat 30 (31) : 3 Pat 275 : 83 I. C. 871 (DB), Uahomed Nasr- 
ullah ▼. Mahomed Shukurullah. 

( 68) 4 Mad H C R 54 (55, 56) (DB), Bamanuja Chariar v. Venkatavarada 
Iyengar, (Effect of section is to provide in every case a distinct period of limita¬ 
tion, where but for legal disability suit would be barred.) 

(1865) 2 Suth W R 305 (305, 306) (DB), Kalee Das v. Beharee Z/oll, 

(1865) 3 Suth W R 21 (22) (DB), Bissnmbhur Sirkar v. Soorodhuny Dossee. 

('6$) 5 Suth W R 219 (219) (DB), Lwhmun Sittgh v. Mt. Bibee Miriam, (Plain¬ 
tiff is not bound to sue within three years of attaining majority if he ha.*? general 
limitation of twelve years from cause of action.) 
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of Ss. 6 to 8 is to provide for an additional period of limitation in 
cases where the person entitled to sue is under a disability and not to 
place him at a disadvantage as compared with other litigants. 

In case 2, also, the period of limitation cannot be extended under 
S. 6 or S. 7, as such extension would contravene the provisions of this 
section. But, the suit may be instituted within the ordinary period of 
limitation. 

In cases 3 and 4, the period of limitation can be extended under 
s. 6 or s. 7, provided that such extended period does not exceed three 
years from the cessation of disability. In other words, in such cases, 
the litigant is entitled to a fresh starting point of limitation from the 
cessation of disability, subject to the condition that in no case the 
Iperiod extended by this process shall exceed three years from the 
cessation of disability. 

The above rule (i. e., the rule applicable to cases 3 and 4) may be 
explained further with reference to the following three positions that 
may arise in such cases : 

(a) The period provided by the first schedule may be less than 

three years. 

(b) The period provided by the first schedule may be three years. 

(c) The period provided by the first schedule may be more than 

three years. 

In case (a) the suit may be brought at any time within the 
period provided by the first schedule calculated from the cessation of 
disability. But the suit cannot be brought after the expiry of the 
period so calculated, though three years may not have elapsed from 
the cessation of disability.® The reason is that, as already said, this 
section does not provide that in cases coming under S. 6 or 8.7 the 
period of limitation should bo three years from the cessation of 
disability. In other words, the section only restricts the period that 
can be extended under S. 6 or S. 7 where such period exceeds three 
years from the cessation of disability. Where such ijeriod is less than 
three years, this section does not extend it to three years. 

Ill case (b) the suit may be brought at any time within the 
period of three years from the cessation of disability. 

(’66) 6 Bath W R 204 (204) (DB), Huriih Chunder Nag v. Abba9 AH. (Eto.) 

(’66) 6 Bath W B 20 (20) (DB), Poorun Suigh v. Kashee Nath Singh. (Do.) 

(’67) 7 SuthWR8(4)(DB),J5ad/iawo7jwi6'ow;^e V. Mohesh Chwider Kotwal. (Do.) 
(’68) 10 Suth W B 44 (44) (DB), Sree Pershad v. Bajgooroo Treeumbuknath. 
(1864) 1864 Bath W B Gap 802 (303) (DB), Qus Behari Singh v. Mt. Beebee 
Wa9hun. 

2. (*94) 17 Mad 816 (823): 4 Mad L Jour 162 (DB), Siibramaniya Pandya Chokka 
Talavar y. Siva Subramaniya Pillai, 

(*26) 12 AIB 1925 Mad 879 (880) : 80 Ind Cas 992 (DB). Suhbiah v. Arunachala. 
<*18) 5 AIB 1918 Lah 880 (881): 48 I. C. 899 : 1918 Pun Bo No. 113, Hira Singh 
Y. Ohvlam Quadir. 

(*18) 5 AIB 1918 Lah 182 (188) : 43 I. O. 712, Pala SingJt v. Ifarnama. (Section 
dOM not extend period.) 
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In case (c) the suit may be brought at any time within three 
years from the cessation of disability,^ but not afterwards,^ though 
the full period of limitation calculated from the cessation of disability 
may not liave elapsed. Thus, in illustration (a) to this section, the 
ordinary period of limitation expires at the end of one year from the 
cessation of the disability of a, the person entitled to sue in the 
illustration. In such cases, as already said, the period can be extended 
under S. 6. That is, A is entitled to a fresh starting point of limitation 
from the date of his attaining majority. But. such right is subject to the 
condition that the period extended by the process should not exceed 
three years from the cessation of his disability. Hence, although the 
period provided for the suit is twelve years, A only gets an extension 
of limitation up to three years from the date of his attaining majority. 

The above illustration also brings out another point. Under this 
section, the extension of limitation that can be allowed under s. G or 
S. ( is mea.sured not from the end of the ordinary period of limitation 
but from the cessation of disability. So, in the above illustration, A 

3. ( 10) 5 I, C. 84 (84, 85) : 33 Mad 366 (DB), Annayan v. Chinnan. (Title by 
adverse possession against a minor is not complete before the end of three years 
after bis attaining majority.) 

(16) 3 AIK 1916 Mad 33 (35, 36) : 38 Mad 1076 ; 29 I. C. 314 (DB), Pasumarti 
Payidanna v. Lakshinina)asa7nnia. 

(’24) 11 AIR 1924 All 625 (633) : 83 I. C. 782 : 46 All 575, Ph7d7vanti Kunxvar v. 
Jaxxeshar Das. 

(’16) 3 AIR 1916 All 356 (356. 357) ; 33 Ind Cas 913 : 38 All 126 (DB), Lachmi 
Nax-ahi Prasad v. Kishan Kisliore Chand. 

(’97) 1897 Pun Re No. 33, Mt. Fazul UisJxan v. Muhatmnadji. 

(’35) 22 AIR 1935 Lab 924 (925); 160 Ind Cas 557, Nawab v. Lachhvian Singh, 

4. (’18) 5 AIR 1918 P C 118 (118) : 41 All 63 : 45 I. A. 284 ; 21 Oudb Cas 228 : 

49 Ind Cas 540 (PC), Banwari Lai v. Mahesh. 

(’01) 24 Mad 387 (395, 396) ; 28 Ind App 81 ; 3 Bom L R 303 ; 5 Cal W N 545 ; 7 
Sar 819 (PC), Vasndeva Padhi v. Maguni Devan Bakshi. 

(’25) 12 AIR 1925 All 692 (693): 87 I. C. 315 (DB), Ananioo v. Pamrup Tiwari. 
(’24) 11 AIR 1924 All 625 (634) : 46 All 575 : 83 I. C. 782 (DB), Mt. PhnUvanti 
Kxinwar v. Janeshar Das. 

(’03) 27 Bom 515 (545) : 5 Bom L R 274 (DB). Thakore Fatesingji v. Bamanji 
Ardeshir Dalai. 

(’76) 1876 Bom P J 67 (DB), Bavia v. i?una. 

(’21) 8 AIR 1921 Cal572(673): 621.C. 428 (DB). Laloo Karikar v. Jagat Chandra. 
(’72) 18 Sutb W R 173 (174) (DB), Meer Fyezali v. Meer Nxizuff Ali. 

(’69) 11 Sutb W R 532 (532) (DB), Chowdhry Zxidioorul Hug v. Mt. Bagoo Jan. 
(1865) 3 Suth W R 184 (184) (DB), Khetter Mohun Ghose v. Ramessur Ghose 
(’24) 11 AIR 1924 Lab 427 (428) ; 77 Ind Cas 588, Thi Raj v. Khcausi. 

(’26) 13 AIR 1926 Mad 284 (285): 91 Ind Cas914, Thatjammalw Permnal Chettv. 
(’20) 7 AIR 1920 Mad 793 (798) : 62 L C. 725 (DB), Farasimha Deo v. Krishna- 
Chandra Deo. (Period of three years cannot be extended by reason of S. 15 (21.) 
(’16) 2 AIR 1915 Mad 398 (399): 261. C. 90, Snhramaniya v. Kulayappan. 

(’97) 7 Mad L Jour 131 (133) iJ>^),KamakshyRayakan\.RamasioaviyNayakan^ 
(’13) 21 Ind Cas 348 (349) : 7 Low Bur Rul 97, Mating Shtve Pe v. Ma U Ma. 

(’09) 4 Ind Cas 854 (855) ; 1909 Pun Re No. 100 (DB), Shaviir v. Ladha Siyigh. 

( 30) 17 AIR 1930 Pat 141 (142): 123 Ind Cas 411 (DB), Afwsa^ar v. Kiskun Narayan- 
(Execution application brought six years after attaining majority is barred.) 

[See (’25) 12 AIR 1925 P C 264 (267) : 47 All 795 : 52 Ind App 443 : 28 Oudh 
Cas 371 : 91 Ind Cas 471 (PC), Lai Bahadur v. Ambika Prasad."} 
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is entitled to three years not from the end of the ordinary period oC Section 8 
limitation but from the cessation of his disability which has taken Note 4 

place one j'-ear before the end of the ordinary period of limitation, 
with the result that the period of limitation in his case is only 
extended by two years. 


9 .* Where once time has begun to run, no 
Continuous run- subscqucnt disability or inability to 

ning of time. StopS it : 

Provided that where letters of administration 
to the estate of a creditor have been granted to his 
debtor, the running of the time prescribed for a suit 
to recover the debt shall be suspended while the 
administration continues. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Subsequent disability or in¬ 

ability to sue.” 

4. “Disability or inability to sue/’ 

meaning of. 

5. Proviso. 

6. No exemption from limitation 

except as otherwise provided 
for by statute. 

7. Where cause of action has not 

arisen, limitation cannot begin 
to run. 

8. Cause of action accruing after 

starting point specified in 
article — Effect. 

9. Suits based on different causes 


of action are governed by 
different periods of limitation. 

10. Several persons having distinct 

causes of action in respect of 
same matter—Distinct periods 
of limitation apply. 

11. Satisfaction or discharge and 

revival of cause of action. 

12. Fusion of interests of debtor 

and creditor. 

13. Agreement to refer dispute to 

arbitration, whether puts an 
end to cause of action. 

14. Limitation only applies to 

institution of proceedings and 
not their continuation. 

15. Repeal of statute and running 

of limitation. 


Other Topics (miscellaneous) 


Applications — Principle of section, 
whether applies. Sec Note 4. 

Defendant’s absence—Not a subsequent 
Inability. See Notes 3 and 4 and S. 13. 

Fresh cause of action—Fresh period of 
limitation. See Note 11. 


No cause of action—No limitation. See 
Notes 2, 7, 8 and 11. 

Running of time not stopped by subse¬ 
quent event. See Note 11. 

Section 9 does not control S. 13. See 
Note 3. 


• Acts of 1877 and 1871 
Same as that of Act IX of 1908. 


Act of 1859 : S. 11. 

11 • • * * . * * V 

but If, at the time when the cause of action accrues to any pei*son, be is not 
under a legal disability, no time sbaU be aUowed on account of any subsequent 
disability of such person or of the legal disability of any person claiming 

.through him. 


» 


Section 9 
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Notes 1-2 


Starting point—Whether same as cause 
of action. See Note 8. 

Successive causes of action. See Note 9. 
Suspension of time. See Note 11. 


‘ To sue ’ does not cover * to apply.* See 
Note 4. 

War and rebellion — Limitation not 
checked. See Notes 4 and 11. 


1. Legislative changes, — This section was first enacted in 
tlic Act of 1871. But the principle underlying the section, viz., that 
once limitation begins to run, no subsequent disability or inability to 
sue can stop it except as may be otherwise provided for by the statute, 
was recognized even before the Act of 1871 .^ 


Under Bengal Regulation 3 of 1793, the fact that the plaintiff bad 
been precluded by minority or other good and sufficient cause from 
obtaining redress was one of the grounds on which exemption from 
limitation could be claimed. It was held that the pendency of litigation 
between two claimants to an estate was a good and sufficient cause 
within the above provision for delay in the institution of a suit for 
tlie enforcemeut of a right on behalf of or against such estate.^ Under 
tlic i>resont law, such a circumstance would not be a good ground for 
claiming exemption from limitation. See Notes 2 and 6. 


2. Scope of the section.—This section is based on the general 
principle that when once limitation has commenced to run, it will 
continue to do so unless it is stopped by virtue of any express statutory 
provision.^ 

The section only deals with the question of stopping of limitation. 
It does not affect any exemption from limitation which may operate 


Section 9 — Note 1 

1. (1849) 5 Moo Ind App 43 (69, 70) : 7 Moo P C 85 : 14 Jur 253:1 Sar 394 (PC), 
The East India Co. v. Odithchurn EavX. (Case decided under English Statute 
21 Jac. 1.) 

2. (1859) 7 Moo Ind App 323 (352, 357) : 4 Suth W R 37 ; 1 Suther 367 ; 1 Sar 
692 (PC), Prannath Hoy v. Bookea Begum, 

(1858) 7 Moo Ind App 238 (258, 259) : 1 Sar 633 (PC), Bajah Enayet Hossein v. 
Sayud Ahmed Be^a. 

Note 2 

1. (’29) 16 AIR 1929 P C 158 (162) : 56 Ind App 192: 51 All 367 : 117 Ind Cas 22 
(PC), James Bichards B, Skiyiner v. Naunihal Singh, (Section follows provisions 
of English l^w.) 

(’27) 14 AIR 1927 All 446 (449) : 49 All 565 : 102 Ind ©as 96 (DB), Bam Charan 
Sahu V. Goga. (It would be dangerous to lay down generally that there is some 
principle outside Limitation Act under which limitation can be suspended.) 

(■27) 14 AIR 1927 All 818 (820) ; 50 Ail 152 : 107 Ind Cas 45 (DB), Buy Kishore 
V. Patrani. 

(’23) 10 AIR 1923 Bom 33 (34) : 67 I. C, 757 : 47 Bom 244 (DB), SidhfajBhojtaj 
V. Alii Haji. (Time during which insolvency proceedings were pending cannot be 
deducted.) 

(’19) 6 AIR 1919 Cal 706 (707) : 46 Cal 526 : 47 Ind Cas 398 (DB), Deutsche Asia^ 
tische Bank v. Hira hall Burdhan d Sons, 

(’24) 11 AIR 1924 Lah 40 (41) : 4 Lah 90 : 71 Ind Cas 495 (DB), Bukam Chand 
v. Shahdb Din, (Exemptions not specially provided are not allowed.) 

(’21) 8 AIR 1921 Lah 71 (72) : 2 Lah 320 : 64 Ind Cas 454 (DB), Kartar Singh v, 
Bhagat Singh. 

(’13) 19 I. C. 291 (296): 35 All 227 :40IodApp 74 (PC),Santi2am v. 

^ [See (’80) 3 Mad 92 (94) : 5 Ind Jur 242 (CB), Thir Singh v. Venkataramier.'\ 
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without stopping time from running.^ Thus, it is no bar to the 
exclusion of time under sections 12 to 16 or to the enlargement of the 
period of limitation under Ss. 6, 7 or S. 19. See Note 3. 

The section provides that no subsequent disability or inability to 
sue can stop limitation from running. Hence, where the circumstances 
ensuing after limitation has begun to run do not amount to a disability 
or inability to sue, the section does not apply. But, even in such cases, 
under section 3 there will be no exemption from limitation except as 
otherwise provided for by the statute. See Note 4. 

Where neither the proviso to this section nor any other exception 
provided for by the statute applies, there will be no exemption from 
the bar of limitation. Courts have no power to add new exceptions 
not recognized by the Act. (See Note 6.) But the Act must be construed 
and applied with reference to the following principles : 

(1) Where the cause of action for a suit has not arisen, limitation for 

such suit cannot begin to run. See Note 7. 

(2) Where a suit falls within the class of suits described in the first 

column of an article but the cause of action for the suit arises 
after the time specified therein as the starting point of limitation, 
the article will not apply to such a suit. See Note 8. 

(3) Where a i>erson has several causes of action for a certain kind of 

suit in regard to a matter, he is entitled io an independent i^eriod 
of limitation in respect of each cause of action. See Note 9. 

( 4 ) Where two or more persons have distinct causes of action for a 

suit of a similar nature in regard to the same matter, each is 
entitled to a distinct period of limitation. See Note 10 . 

(6) Where after the accrual of a cause of action such cause of action 
is satisfied or discharged and such satisfaction or discharge is 
nullified subsequently, a fresh cause of action arises and the 
plaintiff is entitled to a fresh period of limitation in regard to 
such cause of action. See Note ll. 

(c) Limitation only applies to institution of suits and not their 
continuation. See Note 14. 

It will be seen that none of the above principles implies any 
exertion to the law of limitation contained in the Act.^ As explained 
in the other Notes to this section, the above principles are i>erfectly 
consistent with a proper' interpretation of the provisions of the Act 
and its underlying assumptions. 

2. (’91) 5 C P li B 68 (89), I>awala v. Sitaram. (Provision that in computing the 
period of limitation certain period is to be excluded is not the same thing as pro¬ 
viding that running of time is to be stopped.) 

3. See (’26) 18 AIB 1926 Col 66 (78): 89 Ind Cos 1000 (DB). Sarai KaminiDaei v. 
j^agendra Nath Pal. (Cases which are supposed to lay down any general exception 
not found in the statute will be found not to be laying down any such exception 
but only interpreting cause of action where cause of action is starting point of 
limitation or merely interpreting particular article or applying principle of satis¬ 
faction of claim and revival of it.) 
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Tims, with regard to the first two principles, although in few 

articles in the first schedule the accrual of the cause of action is stated 

terms to be the time from which limitation begins to run, there is 

nu i cason to suppose Uiat the Legislature intended to contravene the 

principle that limitation necessarily assumes the existence of a cause 

ot action and that where such cause of action has not arisen, there can 
be no limitation. 

The time from which limitation is directed to run under the 
various articles either coincides with the accrual of the cause of action 
or refers to a date subseiiuent to the accrual of the cause of action. 
Where a suit falls within the first column of an article, but the cause 
of action for the suit accrues after the time specified in the third column 
of the article as the starting point of limitation, it must be held that 
the article does not apply to such a case. For, each article cannot be 
held to be exhaustive of the class of suits described in its first column. 
An article must be held to apply only to cases where both its-first and 
third columns are applicable. Where the words in the third column 
of an article relating to the starting point of limitation refer to a time 
which is before the accrual of the cause of action for a suit, it must be 
held, in accordance with the principle already referred to, that such 
words cannot apply to the suit, or, in other words, that the article does 
not apply to such suit.* See Notes 7 and 8. 

As regards principles 3 to 5, they are merely several aspects of 
the same principle, viz., that limitation refers to a particular cause of 
action and different periods of limitation will apply to different causes 
of action, although they may relate to the same subject-matter and 
may give rise to suits of a similar nature. The Act is clearly based on 
this principle and treats limitation as a matter affecting each cause of 
action separately and individually ; so that the proposition that a 
separate and independent period of limitation applies to each distinct 
cause of action does not involve any derogation h*om the provisions of 
the Act. 

The last principle clearly follows from section 3 . 


3. “ Subsequent disability or inability to sue/' _ This 

section provides that where limitation has once commenced to run, 
no subseq^tent disability or inability to sue can stop it. But this 
does not imply that an initial disability or inability to sue, i. e., a 
disability or inability existing at the time from which limitation 


4. (’03) 26 Mad 780 (785. 786) : 13 Mad L Jour 412 (DB), Rungiah Goundan d 
Co. V. Nanjappa Row. 

5. ^^! ^ ^ ^^daiynan Khan v. Md* Yar Khan. 

( 19) 6 AIR 1919 Mad 972 (984) : 40 Mad 1040 : 43 Ind Cas 31 (FB), Seeti KxtUi 

V. Kunhx Pathnmma. (Per Sreenivasa Iyengar, J.) 

^ ™ ^ N 888 : 8 Sar 133 ; 3 Bom L B 

707 (PC), Batul Regain v, Mansnr AH Khan. 

{•n?\ ^ N 160 (DB). AH Ahmad v. NaeiranBibi. 

Ahmed v. Bepin Behari Mullick. 
^ ^ TAafriir Das y. Shadi Lai. 

< 94) 16 All 237 (239) ; 1894 All W N 61 (DB), Muhammad I^am v. Md. Ahsan. 
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would otherwise have run, will prevent the running of limitation. 
Such initial disability or inability will have no effect on the period 
of limitation except as otherwise provided for by the statute. For 
instances of such provisions, see Ss. G and 17. 

The section provides that a disability or inability to sue arising 
after time has begun to run cannot stop it. Thus, where at the 
commencement of limitation the person entitled to sue or apply is 
not under any disability, the fact that a disability subsequently 
supervenes or that a person who subsequently becomes entitled to 
sue or apply on the same cause of action is under a disability, will 
not stop the running of limitation.^ 

Under S. 6 , a disability which exists at the time from which 
limitation is to be reckoned will extend the i^eriod of limitation. 
Hence, a disability which arises after limitation has begun to run 
but which exists at the time from which a fresh period of limitation 
is to be computed under s. 19 consequent on an acknowledgment 
of liability by the debtor under that section, will extend the period 
of limitation under S. 6 , although under this section such disability 
cannot stop the running of time.’ 

Where, under any other section of the Act any matter is a 
ground for exclusion of time in computing the period of limitation 
and such matter arises in a given case after limitation has begun to 
run, the question arises whether this section will control the operation 
of the former section and prevent the exclusion of time in such cases. 
Thus, S. 13 x>rovides for the exclusion of the time during which the 
defendant is absent from British India. The question arises whether 
in a case where the defendant is absent from British India, not at the 
commencement of limitation but subsequently, the plaintiff will be 
entitled to the exclusion of time under s. 13. It is clear that in such 
cases this section is no bar to the exclusion of time under s. 13 ,® for 
two reasons : 


Note 3 

1. (’27) 14 AIR 1927 All 818 (820) : 50 All 152 : 107 I. C. 45 (DB), Rup Kishore 
V. Patrani. 

(’18) 5 AIR 1918 Cal 580 (582) : 44 Ind Cas 567 (DB), Monmotho Nath Laha v. 
Annoda Prosad Boy. 

(’24) 11 AIR 1924 All 677 (678) : 79 Iiid Cas 1010, SoAilcal Narain Pandes.Ram 
Bharos. (Plaintiff not in existence when cause of action arose.) 

<’24) 11 AIR 1924 All 912 (914) : 79 Ind Cas 1019, Dhanraj Rai v. Ram Naresh 
Bai. (Do.) 

(’89) 2 C P L R 141 (145), Sardar Singh v. A jit Singh. (Alienation of joint family 
property—Minority of subsequently born son does not gi%'e him any extra time.) 

2. (’33) 20 AIR 1983 All 100 (101, 102) ; 54 All 1019 : 142 Ind Cas 794 (DB), 
Chandrabhan v. Raj Kumar. 

(’90) 18 Mad 185 (188) (DB), Venkataramayyar v.Kothandaramayyar. (Entirely 
new period runs from date of acknowledgment.) 

3. (’82) 4 All 530 (532) : 1882 A. W, N. 127 : 7 Ind Jur 276 (DB), Beake Co. v. 
Davia. 

i(*84) 8 Bom 561 (569), Hanmantram Sadhuram Pity v. Arthur Bowles. (‘Disabi¬ 
lity or inability’ in the section must be read with immediate context In S. 6.) 

2.Lim.28. 
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( 1 ) 


(■ 2 ) 


This section only pi-eclucles the stopping of the running of 
time, while undci’ s. 13 there is no question of the stopping of 
liimtation, but the section only provides for the exclusion of 
certain time in computing the period of limitation. 

This section applies only to a disability or inability of the 
plaintiff. The defendants absence from British India is not 
pdaintif disability or inability. See Note 4 . 


4. “Disability or inability to sue.” meaning of. _ This 
section applies only where the circumstances arising subsequent to 
tJie commencement of limitation amount to a “disability or inability to 
sue. Bisalality ’’ has been defined as the want of legal qualification 
to act and inability,” a.s the want of physical power to act.' Thus 
the two expressions arc distinct from each other.- But both of them 
clearly refer to something winch pertains to the plaintiff.-^ Hence. 
Xho defendant's absence from British India is not a disability or 
inability to sue witliin the meaning of this section.^ 

While the Act contains no instances of “inability to sue,” it gives 

in s. G some instances of “disability.”^ It has been held that the fact 

that a plaintiff, an alien, is prevented from suing on account of the 

outbreak of Mar betw'een his mother-country and Great Britain, M’ill 

amount to either a disability or inability within the meaning of 
this section.^ 


(’98) ‘>5 a-il 496 (504) : 2 Cal W N 269 (FB), Poorno Chunclcr Ghose v. Sassoon. 

*5 C 1* L H 88 (89), Datoala v. Sitaratn. 

{ 97) 1897 Pun Re No. 26, Mt. Janki v. Manohar Lai. (Such absence cannot 
create any disability or inability for the plaintiff.) 

[But see ('82) 6 Bom 103 (105, 106), Narronji Bhimji v. Mugniriim Chandaii. 
(Submitted not correct.)] 

See also Section 13 Note 2. 

Note 4 

1. (’18) 5 AIR 1918 Pat 50-5 (503) ; 47 Ind Cas 798 (DB), Shco Saran v Basudeo 
(’98) 25 Cal 496 (504) : 2 Cal W N 269 (FB), Poorno Chundcr Ghose v. Sassoon. 
(’05) 29 Bom 68 (71) : 6 Bom L B 639 (DB), JivraJ Giibabchand v. Babaji Apa 

(*19) 6 AIR 1919 Cal 1078 (1079) : 47 Ind Cas 122, Deutsche Asiatische Bank v. 
IJiralall Burdhan Sons. 

See also the Concise Oxford Dictionary. 

2. (’05) 29 Bom 68 (71):6 BomLR 639 (DB), Jivraj Gidabchand v. Babaji Am 
(’19) 6 AIR 1919 Cal 1078 (1079) : 47 Ind Cas 122, Deutsche Asiatische Banky 

Hiralall Burdhan Sons. 


2a. (’84) 8 Bom 561 (670), Hanmanthram Satlhuram Pitt/ v. 4rthtir Bowels 
(‘Inability’ is personal to plaintiff himself and does not refer to circumstances of 
person against whom he is entitled to institute a suit.) 

3. (’97) 1897 Pun Re No. 26, Mt. Janki v. Manohar Lai. 

(’84) 8 Bom 561 (569), Hanmantra7n Sadhurain Pitu y. irthur 

St! rc'?s Its 

E,” iSt ?“ .. 


4. See (T9) 6 AIR 1919 Cal 706 (707) : 46 Cal 5^6 
Asiatische Bank v. Hiralall Burdhan dt Sons 

5. (’19) 6 AIR 1919 Cal 706 (707) : 46 Cal 5‘:>6 ■ 

Bank v. Hiralall Burdhan <£ Sons 


: 47 Ind Cas 398, Deutsche 
47 Ind Cas 398, Deutsche 
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Though the section uses the words disability or inability to sue, 
it has been held applicable to applications.® 

5, Proviso. — The proviso contains the only exception laid 
down by this Act to the general rule that once time begins to run, no 
subsequent disability or inability to sue can stop it. The proviso 
applies only where letters of administration to the estate of a creditor 
have been granted to his debtor.^ Thus, the section does not provide 
for cases where the debtor is the executor under the creditor’s will 
or there is otherwise a fusion of the interests of the debtor and 
creditor. But on the principles discussed in Note 12, limitation is 
saved even in such cases. 

Under the proviso, limitation is suspended while the administra¬ 
tion continues. That is to say, there is to be no fresh period of 
limitation from the time when the administration ceases, but the 
period that elapses before the grant of letters of administration will 
also count against the plaintiff. In other cases of the fusion of the 
interests of the debtor and creditor, there is a satisfaction of the 
cause of action itself with the result that on the separation of the 
two interests, there is a fresh period of limitation. See Note 12. 

6 , No exemption from limitation except as otherwise 
provided for by statute. — As seen in Note 2 there can be no 
exemption from the bar of limitation except as otherwise provided for 
by the statute. In other words, apart from the provisions of the statute, 
no exceptions to the law of limitation can be introduced on considera¬ 
tions of equity or hardship or on the ground that a matter is within 
the reason of a provision gi-anting exception. The exceptions to the 
general rule which this Act provides for are contained in Ss. 4 to 25 
(both inclusive), and unless a case comes within any of these sections, 
there is no exemption from the bar of limitation arising under the Act.^ 

[See however (’26) 13 AIR 1926 Cal 65 (67) : 89 I. C. 1000 (DB), Sarai Kamini 
Dasi V. Nagendra Nath Pal, (Disability or inability contemplated by S. 9 is 
confined to such cases as are mentioned in the Act itself.)] 

6. (’05) 29 Bom 68 (70) : 6 Bom L R 639 (BB), Jivraj v. Bahaji. (Section 9 
applied to execution application.) 

(’12) 15 Ind Cas 829 (830) : 36 Bom 498 (DB), Bhagwant Bamchandra v. Kaji 
Mahamad Abas, (Do.) 

(’20) 7 AIR 1920 Mad 1 (10) : 43 Mad 185 : 54 Ind Cas 66 (FB), Muthu Korakki 
Chetiy V. Md. Madar Amvial, 

[But see (’89) 1889 Pun Re No. 109, Bihari Lai v. Mrs. Banes. (Section docs 
not apply to execution applications.)] 

Note 5 

1, (’09) 4 Ind Cas 283 (285) (Bom), Damodar v. Dayal. 

Note 6 

1. (’89) 26 AIR 1989 Bom 1 (8, 16) : 1 L R (1939) Bom 173 : 179 Ind Cas 178 
(DB), Narayan Jivaji v. Ourunath Qouda. 

(’29) 16 AIR 1929 Pat 694 (700) : 9 Pat 885 : 122 Ind Cas 817 (FB), Mahabir 
Prosad v. Bhupal Bam. 

(’19) 6 AIR 1919 Cal 1078(1079, 1080): AllndC ob 122, Deutsche AsiatischeBanky. 
Hiralall Burdhan d Sons. (Section makes no exception in case of alien enemies.) 
(’26) 18 AIR 1926 Cal 65 (67, 78) : 89 Ind Cas 1000 (DB), Sarat Kamini Dasi v. 
Nagendra Nath Pal. 
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Section 9 lUu&tmfions. 

Note 6 l. Where a ilocrec is passed in favour of A and he dies without having taken 

any stops for the execution of tlie dccice and thereafter his executor applies for 
execution, the time taken by the executor for obtaining probate of the will cannot 
he excluded in computing the period of limitation applicable to such application.2 

•>. Negotiations for amicable settlement will not suspend the running of 
limitation and will not be ground for excluding the period taken for such negotia¬ 
tions in computing the period of limitation.3 

n. In a suit for mesne profits, the period during which a prior suit by the 
plaintiff for possession was pending cannot be excluded in computing the period of 
limitation.^ 

4. That the plaintiff was a disqualified proprietor under the Bengal Court of 
\\ ards Act of 1879 is no ground for extending limitation for a suit for possession 
by him.5 

5. In computing the period of limitation for a suit against a Native Prince, 
the time taken for obtaining the necessary permission of the Government under 
S. 8G of the Civil Procedure Code, for instituting the suit cannot be excluded. ^ 

6. The mere fact that a creditor has instituted a suit for the administration 
of the estate of a deceased debtor does not save limitation for a suit by another 

creditor.7 


(’24) 11 AIR 1924 Lab 40 (41) : 4 Lah 90 : 71 Ind Cas 495 (DB), Hukam Chand 
v. Shahab Din. 

(’92) 6 C P L R 67 (68. 70), Damji v. Dewaji. 

(’27) 14 AIR 1927 Lah 200 (208, 209) : 8 Lah 54 ; 102 Ind Cas 523 (DB), Hari 
Singh v. Mnhammad Said. 

(’73) 7 Mad H C R 298 (300), Venhataramanier v. Manche Deddt/. 

(’76) 1 All 350 (352) (DB), Stowell v. Billings. (Agreement to extend limitation 
is not a ground for doing so.) 

[See (’27) 14 AIR 1927 Mad 927 (929, 930) : 104 Ind Cas 750 (DB), 

Iyer v. S. I. Bank of Tinnevelly.'\ 

[But see (’20) 7 AIR 1920 Mad 1 (12) : 43 Mad 185 : 54 Ind Cas 66 (FB), Mu- 
tlm Korakki Chetti v, Muhaniad Madar Ainvial. (Per Sadasiva Iyer, J. — In 
exceptional cases there can be suspension of limitation notwithstanding S. 9.) 
(’22) 9 AIR 1922 Mad 79 (82) : 70 Ind Cas 324 : 45 Mad 466 (DB), Krippusaini 
Chettiar V. Bajagopala Iyer, (Relaxations of the ordinary law of limitation pro¬ 
vided in the Act are not exhaustive,)] 

See also Section 3 Note 3. 

2. (’23) 10 AIR 1923 Rang 98 (98) : 79 Ind Cas 234, F. N. Burn v. G. H. Paul. 

3. (1849) 5 Moo Ind App 43 (69, 70) : 7 Moo P C 85 ; 14 Jur 253 : 1 Sar 394 (PC), 
The Fast India Coinpany v. Oditchurn Paul. 

(’25) 12 AIR 1925 All 276 (276): 86 I. C. 293. Banwari Lai v. Municipal Board 
of Cawnpore. (Suit by employee for arrears of pay—Claim rejected by employer 
—Employee making another attempt to get employer alter his decision_Limita¬ 

tion does not stop running.) 

4. (’27) 14 AIR 1927 All 446 (450, 451) : 49 All 565 : 102 Ind Cas 96 (DB). Bam 
Charan Sahu v. Goga. 

5. (’IS) 5 AIR 1918 P C 180 (181) : 46 Cal 694 : 46 Ind App 60 : 50 Ind Cas 202 
(P C), Mt. Mnni Singh v. Nawab of Murshidabad. 

6. (’29) 16 AIR 1929 Bom 14 (19, 20): 53 Bom 12 : 115 Ind Cas 369 (DB), Sayaji 
Bao V. Madhavrao. 

See also Section 3 Note 3. 

7. (’36) 23 AIR 1936 Bom 423 (429) : 167 Ind Cas 529, Kisottdas Prem Chand v. 
Jivatlal Pratapshi d Co, 
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As to exclusion of time under special enactments, see the under- Section 9 

mentioned cases.® As to whether the adjudication of a person as Notes 6-7 

insolvent will affect the limitation applicable to a suit by or against 
such person, see Note 8 under s. 15. 

See also section 3 Note 3. 

7. AA^here cause of action has not arisen, limitation 
cannot begin to run, — It is a fundamental principle that limita¬ 
tion always implies an existing cause of action and that unless the 
cause of action for a suit has arisen, limitation for such suit cannot 
begin to run.^ When the cause of action for a suit arises is a matter 
of substantive law. 

Illustrations. 

1. A executes a simple mortgage of certain land to i3. Afterwards, ^ sues 
on his mortgage and in execution of the decree in such suit, he purchases the 
property. In the meanwhile, C has dispossessed A, the mortgagor, and is in 
possession of the property at the time of the execution sale. B then sues C for 
possession. The cause of action for his suit arises only on the date of his purchase 
and not on the date on which A, the mortgagor, was dispossessed, the reason being 
that at that date B was not entitled to possession.It should also be noted that 
in the above case, B's cause of action is distinct from that of A which accrues on 
the date of his dispossession. The dispossession taking place alter the execution of 
the mortgage does not afiect the right of B to bring the properly to sale in 
enforcement of his mortgage or to take possession of the property under the title 
acquired at such sale. But, if after A is ousted by C from a certain property, A 

8. (’29) 16 AIR 1929 Pat 694 (700): 9 Pat 385 : 1221. C. 817 (FB), Mahabir Prasad 
V. Bhu'pal Ram. (Vesting order under Chota Nagpur Encumbered Estates Act, 
a. 2 — Effect is to prohibit suit—No suit need be instituted to keep claim alive.) 

(’03) 30 Cal 1033 (1040, 1043) ; 8 Sar 529 : 30 Ind App 177 : 8 C W N 1 (P C), 

Hem Chandra Chowdhry v. Kali Prasanna Bhaduri. (Case under S. 154 of 
Bengal Tenancy Act of 1885.) 

(’22) 67 Ind Cas 379 (380) (Lah), Peroe v. Gliulam Sartvar. (Plaintiff held entitled 
to exclusion of time under Indian Soldiers’ Litigation Act, IX of 1918, S. 11.) 

(’33) 20 AIR 1933 Mad 376 (377) : 142 Ind Cas 286 (DB), Sect/, of State v. Kunhi 
Krishna Varma. (Section 18, Indian Securities Act does not extend the oridinary 
law of limitation.) 

Note 7 

1. (’19) 6 AIR 1919 Mad 972 (984): 40 Mad 1040; 43 Ind Cas 31 (FB), Seeti Kutti 
V. Kunhi Pathumma. (Per Srinivasa Iyengar, J.) 

(’24) 11 AIR 1924 Cal 600 (609): 79 Ind Cas 520 (DB), Dwijendra Narain Roy v. 

Joges Chandra De. 

{See (’89) 26 AIR 1939 Lah 6 (9): 182 I. C. 342 (DB), Ilarinder Singh v. Anant 
Ram. (Right to sue accrues only when cause of action arises. And for cause of 
action to arise, it must be clear that averments in plaint, if held correct, should 
lead to successful issue.)] 

la. (’18) 6 AIR 1918 Cal 983 (984, 935, 939) ; 44 Cal 425 : 37 Ind Cas 277 (DB), 

Priya Sahhi Debt v. Bireshioar Samanla. 

('ll) 9 Ind Gas 791 (791, 794, 795) : 85 Mad 281 (DB), Parthasarathy Haicken v. 

Ldkshmana NaiclUn. 

[But see (’22) 9 AIR 1922 Lah 880 (885, 886) : 67 I. C. 368 : 3 Lah 188 (DB), 

Ruldu Singh v. Sanwal Singh, (It is by no means a rare thing that a suit for 
possession is barred by limitation though the right to sue for possession has not 
yet accrued —. View not necessary for decision which is supportable on principle 
that cause of action for all reversioners is same in regard to a suit to avoid 
alienation by collateral under Punjab Customary Law.)] 
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mortgages the land to B, the latter will derive his cause of action from A and will 
not have any independent cause of action against C.lb 

2. The omcc of trustee of a temple falls vacant, and during the interval, 
until the appointment of a new trustee, the temple properties are taken possession 
of by strangers. The cause of action in favour of the new trustee to recover such 
properties accrues only on his appointment and not before.2 

d. A sale of patni taluk is set aside for irregularity, whereupon the zamindar 
sues the patnidar for rent. The cause of action for such suit arises on the setting 
aside of the sale and not before.3 


4. At the time of the sale of certain land, in regard to which the plaintiff 
has a right of pre-emption, he is in possession of such land. The plaintiff is, 
subsequently, dispossessed by the vendee under the sale. The cause of action for 
the plaintiff's suit for pre-emption does not arise on his dispossession but it arises 
on the completion of the sale which he wants to pre-empt.-* 


o. The cause of action for a suit for setting aside a document on the ground 
that It was obtained by undue influence arises on the execution of such document 
and not on the ccs.sation of the undue influence.3 


6. here a zamindar having n life-intei’est in an estate transfers such estate 
to another, the cause of action of the zamindar’s successor for a suit for possession 
against the transferee accrues only on the zamindar's death and not before.0 


7. Where an order of Court is the cause of action for a proceeding, as for 
example, an appeal, and such order is passed without notice to the parties, it has 
been held that the order is not deemed, under the law, as passed until it is 
communicated to the party, and limitation for the proceeding based on such cause 
of action cannot run until such communication.^ 


8. Cause of action accruing after starting point specified 
in article—Effect. — As has been seen in Note 7, it is a fundamental 
principle of the law of limitation that where the cause of action has 
not arisen, limitation cannot begin to run. The provisions of the Act 
must, therefore, be construed in conformity with this principle. Hence, 
although a suit may fall within the class of suits described in the first 
column of an article, if the cause of action, on which the suit is based 
in the particular instance, has not arisen at the time specified in the 

lb. (’ll) 11 Ind Gas 465 (468) (Cal) (DB), Nand Kiiviar Dohetf v. Ajodhya Sahu. 

2. (’17) 4 AIR 1917 Mad 706 (706) : 34 Ind Cas 945 (DB), HdcmikctDi Pillai v. 
Thanikachalavt Pillai. 

3. (’68) 12 Moo Ind App 244 (251. 253) ; 11 Suth W R P C 5 : 2 Beng D R P C 10 
2 Suthcr 173 : 2 Sar 424 (P C), ML Ranee Siirno Moyee v. Shooshee Mokhec. 

4. (’21) 62 Ind Cas 797 (798) (Lah) (DB), Nagina Singh v. Duni Chand. 

5. (’21) 8 AIR 1921 Mad 394 (393, 399): 68 I. C, 352 (DB), Sethupatlii v. Kuyim- 
stuaini. (Cessation of undue influence has no relevancy on question of limitation 
unless it can be brought under heading of fraud.) 

6. See (’19) 6 AIR 1919 Mad 798 (SOS) : 41 Mad 749 : 47 I, C. 733 (DB), Mxdna- 
pore Zamindari Co. Ltd. v. Malayandi Appayasami Naickcr. 

7. (’30) 17 AIR 1930 Mad 490 (493, 494, 495) : 123 I. C. 345 : 53 Mad 491 (DB), 
Swaininathan \. LaksUmanan Chettiar. (Case under Ss. 73 and 77 of Regis¬ 
tration Act.) 

155) : 8 I. C. 398 (DB), Secy, of State v. Narayanaswami. 
(Decision under Madras Survey and Boundaries Act, 1897, S. 24.) 

(’35) 22 AIR 1935 Mad 149 (149, 1-50) : 1-53 I, C. 167 : 57 Mad 1030 (DB), Yeda^ 

vathiv.SadaehivaPao. (But actual knowledge is enough and formal communica* 
tion is not necessary.) 
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article as the starting point of limitation, it must be held that the 
article does not apply to the case.^ Forj each article must be held to 
contemplate only cases where the cause of action has accrued at the 
time specified therein as the starting point of limitation. Otherwise, 
limitation would begin to run in several cases even before the plaintiff 
has the right to sue. (see Note 2.) 

Ilhistrations. 

1. A sues to set aside an insti-ument under circumstances which would 
normally fall under Art. 91 of the Schedule. But owing to the intervention of 
certain arbitration proceedings, it is held that there is a cancellation of the cause 
of action which cause of action, however, is subsequently revived owing to the 
nullification of the cancellation of the original cause of action. The revived cause 
of action accrues after the time specified in the third column of Art. 91 ns the 
starting point of limitation. It was held that under the cii'cumstanccs, the article 
cannot apply to the case, but that the residuary article, I'iz., Article 120, will 
apply to the case.2 

2. A mortgagor sued for recovery of possession of immovable property from 
a person to whom it had been transferred by the mortgagee. Such a suit would 
normally have fallen within Art. 134, under which time begins to run from the 
date of the transfcr.’^^ In the above case, however, the transferee obtained 
possession of the property, not on the date of the transfer but subsequently; 
so that, at the time specified in the article as the starting ijoint of limitation, 
the plaintiff had no cause of action at all for a suit for possession against the 
transferee. It was held that, in the above circumstances, the article was not 
applicable to the case.3 For a full discussion on this point, see Note 12 to Art. 134. 

3. A mortgage decree was obtained under the Civil Procedure Code of 18B2. 
The decree was for the sale of the mortgaged property in default of payment of 
the mortgaged money within a certain period. On the question of limitation for 


Note 8 

1. (’03) 26 Mad 780 (784, 785,786): 13 Mad L Jour 412 (DB), Rn-ngiah Gotinden (& 
Co. V. Nanjappa Row. (If the various starting points fixed in the third column 
of any article from which the period of limitation is to be reckoned do not cover 
all cases falling within the class of suits or applications described in the first 
column, it will be impossible to bold that the article in question is exhaustive of 

the class_If the article is inapplicable to certain cases comprised in the class, 

those cases will be governed, in the case of suits, by the residuary Art. 120 and in 
the case of applications, by the residuary Art. 178 (now Art. 181).) 

(’19) 6 AIR 1919 Mad 972 (983, 984) : 40 Mad 1040 : 43 I. C. 31 (FB), Seeti Kutti 
V. Kunhi Pathuvivia. (Per Srinivasa Iyengar and Sesbagiri Iyer, JJ.) 

(’94) 17 All 39 (41, 42) : 1894 All W N 191 (DB), Muhammad Suleman Khan v» 
Muhammad Yar Khan. 

(’18) 6 Am 1918 Mad 548 (550, 551): 41 I. C. 581 (DB), Dorai&amy Padayachi v. 
Vaithilinga Padayachi, (Per Sesbagiri Iyer, J.) 

(’39) 26 AIB 1989 Pat 688 (688) : 185 Ind Cas 336 (DB), Ram Ranhijaya v. Mt. 
Bachai. (Case relating to Art. 145.) 

(’92) 19 Gal 646 (660) (DB), Bolai Chand v. Suiniruddeen. 

[Sec however (’41) 28 AIB 1941 Mod 449 (460) (FB), Venkatesivara Sarma v. 
VenkaUsa Ayyar, (Per majority of the Full Bench — Abdur Rahman and 
Krishnaswamy Iyengar, JJ., contra.)] 

2. (’18) 6 AIR 1918 Mod 548 j650, 661): 41 I. C. 681 (DB), Doraisami Padayachi 
V. Vaithilinga Padayachi, (Per Sesbagiri Iyer, J.) 

2a« Under Article 134 as amended by Act 1 of 1929, limitation runs from the time 
when the transfer becomes known to the plaintiff—But this amendment will not 
i^eot the principles discussed in this Note. 

3. (’19) 6 AIB 1919 Mad 972 (983, 986, 987) : 40 Mad 1040 : 43 Ind Cas 31 (FB), 
SeeUKuttiy. Kunhi Pathumvia. (Per Srinivasa Iyengar and Sesbagiri Iyer, JJ.) 
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nn application for the execiiiion of ilie decree, it was held that such a decree was 
not a decree directing the payment of any amount to be made at a certain date 
witl.in the meanin- of cl. G of Art. 179 of the Limitation Act of 1877. As regards 
Ilic other clauses of the article, els. 2 to 5 were held not applicable as the circum- 
.'-tanees therein mentioned had not arisen in the case. Hence, the only question 
was as to cl. 1, under which the period of limitation began to run from the date 

01 the decree. It was held that as the decree was not enforceable till the expiry 

of the period .specified therein and that as, therefore, at the date of the decree 

the decree-holder had no right to apply for execution at all, the article could not 

apply to the case but that the case was governed by the residuary article, Art. 17a 
(now Article 181 ).4- 


The above view, bowever, has not always been followed. For 
instance, it has sometimes been held that in such cases, limitation 
must be held to run from the point of time specified in the article, 
although at such time the cause of action for the suit may not have 
arisen at all,^ Thus, it has been held that limitation for a suit by 
a mortgagor to recover possession of immovable property from the 
transferee from a mortgagee will begin to run under Art. 134 from the 
date of the transfer although the transferee may have got possession 
only subsequently, and at the date of the transfer, the mortgagor may 
not have had any cause of action for a suit for possession at 
Similarly, it has been held in some cases that limitation for a suit for 
the profits of immovable property wrongfully received by the defendant 
begins to run under Art, 109 from the date of the receipt of the profits 
by the defendant notwithstanding that the plaintiff's right to sue in 
respect of such profits may only have accrued subsequently.^ 

In a recent Full Bench decision of the Madras High Court,’® 
the facts were as follows: A, the manager of the mutt, transferred for 
valuable consideration certain properties belonging to the mutt. After 
the manager’s death, his successor in office brought a suit for the 
recovery of the properties. It was contended on his behalf that as he 
was elected to the oflfice only some years after the previous manager’s 
death and as at the time of such death there was no one capable of 
suing for the recovery of the properties. Art. 134B was not applicable 
to the case as that article provided that time should run from the date 

of the death, resignation or dismissal of the previous manager_a point 

pf time at which in the present case the cause of action could not be 
said to have arisen at all because of the absence of any person capable of 

4. (’03) 26 Mad 780 (781, 782, 785, 786) : 13 Mad L Jour 12 (DB). Gok>i- 

de7i Co. V. Nanjappa How* ^ 

5. See {’2Q) 13 AIR 1926 Cal 65 (66, 67, 73) : 89 I. C. 1000 (DB), Sarat Kaminee 

in this case that the starting 
point of limitation under the Act does not always coincide with the accrual of 
the cause of action and that while in some cases the starting point is posterior 
to the accrual of the cause of action, in some instances, the starting^int is 
(zutcrio) to the accrual of the cause of action — But no instance is given of the 
latter type.) 

6. (’19) 6 AIR 1919 Mad 972 (979, 981) ; 40 Mad 1040 ; 43 I. C. 31 (FB), Seeti 

KutH V. Pathuvnna. (Per Wallis, C. J. and Coutts-Trotter, J.) 

7. See (’26) 13 AIR 1926 Cal 65 (73) : 89 I. C. 1000 (DB), Sarat £’amim Dosi v, 
Nagcndra Plath Pal. 

7a. (’41) 28 AIR 1941 Mad 449 (460) (FB), Vcnhaiesicara v. Venhatesa Ayyar, 
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suing. The majority of the Full Bench rejected this contention holding 
that Art. 134B applied to the case. Their decision proceeds on the 
ground that granting that it is a general principle that limitation can 
only be deemed to run from the date when the cause of. action accrues 
and that a cause of action cannot exist unless there is a person capable 
of suing, the Legislature can make an arbitrary starting point irres¬ 
pective of whether there is a person capable of suing or not. It is 
submitted with respect that the above decisions are not correct. Abdur 
Rahman and Krishnaswami Iyengar, JJ., in the above Madras Full 
Bench case did not agree with the majority and held that Art. 134B did 
not apply to the case, in accordance with the principle that limitation 
cannot run before the cause of action accrues. 

In some decisions, the view has been taken that in such cases 
the starting point of limitation under the article must be held to be 
postponed till the accrual of the cause of action. Thus, in the under¬ 
mentioned case,® where the plaintiff’s right to sue for the profits of 
immovable property accrued only after the profits had been received 
by the defendant, it was held that limitation for the suit ran under 
Art. 109 only from the accrual of the right to sue, notwithstanding 
that the article mentions the date of the receipt of the profits by the 
defendant as the starting point of limitation. Similarly, where a 
l^urchaser at court auction had a fresh cause of action to apply for 
possession of the property purchased by him after the sale had been 
confirmed, it was held that limitation under Art. 180 ran only from 
the accrual of such fresh cause of action although the article specifies 
the confirmation of the sale as being the starting point of limitation.® 
It is submitted that such a view is also not correct as it involves the 
importation into the respective articles of words which are not there. 

The question whether the point of time specified in the third 
column of an article is identical with the date of the cause of action is 
a matter of interpretation of the particular article and depends on the 
facts of the particular case. 

Illuslraiions. 

1. A mortgagee with possession transfers for valuable consideration the 
mortgaged property to A, who subsequently obtains possession of the property. 
The mortgagor sues for recovery of possession from A. Such a suit falls within 
the olass of suits described in the first column of Art. 134. Under that article* 
time b^ins to run from the date of the ivansfer.^ In the undermentioned Full 

8. (’24) 11 AIR 1924 Cal 600 (602, 608, 609) : 79 Ind Cas 520 (DB), Dwijendra 
Narain Hoy v, Joges Chandra De, (Execution of lease deed in plaintifi’s favour 
—Lease deed compulsorily r^istrable but not registered till later date — Suit for 
mesne profits by lessee for prior period — Time runs under Art. 109 only from 
registration of lease deed when only plaintiff gets right to sue.) 

Bee also Art. 109, Note 16. 

9. (’35) 22 AIR 1935 Cal 333 (335) : 62 Cal 66 : 158 I. C. 191 (DB), Jateendra 
Chandra v. Rebatee MoJuxn Das. 

9a. Under Article 134 as amended by Act I of 1929, limitation runs from the time 
when the transfer becomes known to the plaintiff. But this amendment will not 
affect the principles discussed in this Note, 
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Bench case,io two of the learned Jud-esH held that the expression “transfer” in 
the context refers only to transfer of 2 Jessession so that time, in the above case 
would be-in to run only from the date on which A obtains possession and the 
plaintiff's cause of action accrues. The other learned Judges.12 however, differed 
and held that time would begin to run under the article from the date on which 
the is transferred and not from the time when 2 > 3 SsessiOTi is transferred, so 
that, according to them, if the article applies to the case, time would begin to run 
under the article even before the accrual of the cause of action. 


‘2. A patni taluk was sold for arrears of rent. The sale was subsequently set 
aside for some irregularity. Thereupon, the landlord sued for the same arrears for 
which the sale had been held. It was held by the Privy Council that on the sale 
being set aside, the patni was taken hack by the tenant subject to the obligation of 
paying the arrears for which the sale had been held and that such arrears became 
“dne" within the meaning of S. 32 of Bengal Act X of 1859 when the sale was set 
aside, so that limitation for the suit began to run under the above section from 
the date on whicli the sale was set aside. 


3. .y purchased certain property from C. The creditors of C attached the 
property in execution of a money decree obtained against C. Thereupon, M filed a 
suit for a declaration that the property belonged to him and was not liable for 
attachment and sale in execution of the decree against C, While an appeal in this 
suit was pending before the Privy Council, the Government acquired this property 
and there was an award by the Collector under the Land Acquisition Act. Money 
awarded by the Collector was distributed by the executing Court to the creditors 
of C. Eventually the claim of M was decreed by the Privy Council. Af then 
brought a suit against the creditors for recovery of the sums distributed to them. 
On the interpretation of the words “when the right to sue accrues” in Art. 120 
which was held applicable to the case, it was held that the right to sue did not 
accrue to A/ until the decision of the Privy Council in the previous suit for 
declaration and that the suit was not barred by limitation.!* 


9, Suits based on different causes of action are governed 

by different periods of limitation. — It is a general principle of 

law that limitation applies only to the particular cause of action on 

which a suit is based and where such cause of action is not barred 

by limitation, the fact that the period of limitation has expired with 

reference to another suit of a similar nature, in respect of the same 

subject-matter, but based on a different cause of action, does not 

afifect the suit based on the former cause of action. Hence, where the 

plainttfif is entitled to successive causes of action in regard to the same 

matter, he will be entitled to an independent period of limitation in 

respect of each such cause of action. The question, whether the plaintiff 

is entitled to successive causes of action in regard to a matter, is one 

of substantive law. The following are some illustrative cases bearing 
on the question : 


^2* ! ^ • 40 Mad 1040 : 431. C. 31 (FB), 

Scch Kiitti v. Kunhi Pathuinvia. 

11. Per Abdur Rahim and Seshagiri Iyer, JJ. 

12. Per Wallis, C. J., Coutts-Trotter and Srinivasa Iyengar, JJ, 

13. (’68) 12 Moo Ind App 244 (251, 253) : II Suth W R P C 5:2 Beng L R P C 
10 : 2 Suther 173 : 2 Sar 424 (PC), S^trnomoyee v. Slwoshee Moklue* 

14. (’39)26AIRl939Lah6(9):182I.C.342(DB),HarinderSiftj?ft V. Anant Bam, 
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(2) Where the act of the defendant itself constitutes a legal injury, 

the mere fact that the plaintiff suffers damage subsequently will 
not entitle him to a fresh cause of action.^ 

(3) A promise to imy an existing debt will furnish a fresh cause of 

action if it is intended to create a fresh obligation/^ 

See also the undermentioned cases.^ 

10, Several persons having distinct causes of action in 
respect of same matter—Distinct periods of limitation apply. 
—On the principle stated in Note 9, where two persons are entitled to 
bring a suit of a similar nature in regard to the same matter but each 
has a distinct cause of action, a distinct period of limitation will apply 
to the suit by each.^ But where a cause of action accrues in favour of 


(l) In a suit for compensation for non-delivery of goods purchased 
and paid for, the cause of action arises on the date on which the 
failure to deliver takes place and there is no fresh cause of action 
when the defendant refuses to pay compensation.^ 


Note 9 

1. (1849) 5 Moo Ind App 43 (69, 70) ; 7 Moo P C 85 : II Juv 253 : 1 Sar 394 
(P C), The East India Comyiany v. Odxtchurn Paul. 

2. See Section 24 Note 1. 

3. See (’21) 8 AIR 1921 Cal 67 (69) : 66 Ind Ca-s 209 : 48 Cal 817, yarendra 
Lai V. Tarubala Dassi. (Verbal promise by client to pay attorney his costs which 
have become overdue, when money is recovered in certain execution cases—A pro¬ 
mise on strength of which attorney has not taken steps to enforce payment is an 
answer to any objection based on limitation made by client against application by 
attorney for order for payment.) 

4. (’24) 11 AIR 1924 Mad 840 (841, 842) : 84 I.C. 276, Parthasarathi Ayya Pao 
V. T, Suhha Row. (Cause of action for suit for account accruing against an agent 
during his life time — Death of agent does not give fresh cause of action against 
his legal representative —Following AIR 1915 Mad 596.) 

(’36) 23 AIR 1936 Lah 394 (400) : 17 Lah 403 : 166 Ind Cas 157 (DB), Dhuman 
Khan V. Gurmukh Singh. (Tenant mortgaging property — Landlord although 
having knowledge of mortgage not taking steps to challenge it—Property brought 
to sale in mortgage decree — Landlord objecting to sale— Dismissal of objection 
does not give him fresh period of limitation.) 

(’81) 1881 All W N 70 (70) (DB), Mohan v. Mohsin AH. (A in adverse po.ssession 

against J3 _ Award declaring B’s title docs not extend period of limitation for 

suit for possession by B.) 

(■80) 17 AIR 1930 Lah 284(285); 122 1.0.225(03),Ghtilam Rasul v. Rahim Daksh. 

(Declaratory suit—Fresh invasion of plaintiff’s rights gives fresh cause of action.) 
(’88) 20 AIR 1983 Bom 276 (284, 287) : 145 Ind Cns 190 (DB), Sharada Peeth 
Matht Dwarka v. Rajrajeshvarashram. (Suit for declaration — Circumstance-s 
obviating threat to plaintiff’s right — After some time plaintiff's right again in 
jeopardy—Plaintiff gets fresh cause of action.) 

(’86) 28 AIR 1986 Lah 164 (165) : 161 Ind Cos 703, Daru Mai v. Daulat Ram. 
(Claim barred ~ Only express promise provides fresh period of limitation under 
Contract Act, S. 26 (8).) 

(■66) 5 Soth W R 100 (101) : Beng L R Sup Vol App 10 (F B), Sreenath Ghosal v. 
Kenaram Singh. (Regulations VII of 1799, VIII of 1819. S. 18 Cl. 4~Cau6e of 

action _ Ineffectual execution proceedings in summary suit does not give fresh 

cause of action for regular suit.) 

Note 10 

1« For oases see Ulustrations that follow. 
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A and therenftor B becomes entitled to sue on the same cause of action 

he not I e entitled to a fresh period of limitation from the time he 
becomes so entitled.- 


lUuUrationSt 

1. WLltc a IliiHlu widow in possession of her husband's estate is dispossessed 
bj a stranger, her cause of action for a suit for possession against the stranger is 
<lif-linct from the cause of action of the reversioner who is entitled to sue for 
po=^ession after her death.3 In such cases, the reversioner does not derive his right 
to sue from the widow. The same principle applies to the suit of a person who is 
adopted by the widow, after her dispossession by the stranger. The adopted son 
gets a right to sue for possession on his adoption and this right is independent of 
the widow’s right to sue for possession and is not affected by the limitation that 
may have run out in respect of such right.* But where the cause of action accrued 
in the life-time of the last full owner himself and limitation began to run in his 
life-time, it is not interrupted by the intervention of the widow’s estate and the 
pci son succeeding the widow is not entitled to a fresh cause of action or a fresh 
period of limitation from the date of his succeeding to the estate.^ 


2. W here A is entitled to a life-interest in an estate and D is entitled to the 
lenininder, and the cause of action for a suit for possession of such estate accrues 
in A s life-time, B gets a fresh cause of action on the termination of A’s life- 
interest and the falling into possession ol B's estate.® But where the cause of 
action accrued in the life-time of the last full owner himself, the intervention of 

2. (’41) 28 AIR 1941 Bom 197 (198), Aimu Bajaba v. Dadu Tuhara 7 n. (Aliena- 
tion by Hindu widow — Adoption made afterwards — Adopted son dying after- 
attaining majority — Second adoption — Suit by second adopted son to set aside 
alienation held barred.) 

(’18) 5 AIR 1918 Mad 526 (527,528): 411.C. 605 (DB), Lahsh7niNara//atia v. Ve 7 thaia 
Subba7-ao. (Debt due to M — M dying— M’s heir has no fresh cause of action.) 

{ 09) 1 Ind Cos 906 (908, 909) : 5 Nag L R 28, Luklwiichatid v. Oatipat. (Where 
a landlord comes to know of a transfer, time commences to run from the date of 
the knowledge and a successor landlord cannot compute time from the date of his 
(successor’s) knowledge.) 

(1865) 3 Suth W R Act X Rule 121 (121, 122) (DB), MoJiesh C}i7t7ider Ckoivdhr;, 
V. Biateead KJtan. (Son has no new cause of action on succeedin<» to his father ) 
(’93) 20 Cal 560 (575) : 20 Ind Cas 38 (P C), Asghar Beza v. Meiidi Hossevi. 

(Cause of action in favour of A — A’s heirs have no fresh cause of action.) 

(’23) 10 AIR 1923 Rang 98 (98) : 79 Ind Cas 284, F. N. BroivTi v. O. H. Paid. 
(Where the creditor fails to execute decree, the time taken to prove his will can¬ 
not be excluded in calculating the period for execution of decree.) 

3« For cases, see Notes to Article 141. 

4. (’15) 2 AIR 1915 Mad 539 (539, 540) : 25.Ind Cas 692 (DB), Veiikatratiiam 
V. Veyikataraiaxah, • 


(’05) 2 Cal li Jour 87 (94, 95) 
Cha7id Mahatab. 


: 9 Cal W N 795 (DB), Harekcha7id Babu v. Bejoij 


See also S. 2 (8) Note 3 and Arts. 142 & 144 Note 83. 

n'*' “ Bai. 

(Following 12 Ind Cas 453.) 

(’26) 13 Am 1926 Pat 192 (194) ; 92 Ind Cas 177 : 5 Pat 441 (DB), Mt. Batisa 
Kucf* V* liajaram Pandej/. 

(’07) 6 Cal L Jour 621 (635) (DB), Lilabati Misrain v. Bis/iKn Chobeu. - 

( 15) 2 AIR 1915 Cal 629 (633) ; 27 Ind Cas 954 (DB), Mohefidra Nath Biswas v. 
i>ha}7isu7i7iessa Khatuti. 

See also Section 6 Note 19 and Art. 141 Note 14. 

6 . (-29) 16 AIR 1929 P C 158 (159, 160, 161) : 56 Ind App 192 : 51 All 367 ; 117 
Ind Cas 22 (PC), Jaaies Bichai-ds B. Skmner v. Naimi/tal Sitigh, 
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^’s Ufe-iuterest will not interrupt the running of limitation nor will B have a 
fresh cause of action on A’s death, for B's cause of action, if any, would be one 
derived from the previous full owner.7 

3. The cause of action for a suit by a Hindu reversioner challenging an 
alienation or adoption by a Hindu widow is common to all the reversioners and 
each reversioner is not entitled to an independent period of limitation.8 

4. Where a cause of action accrues in favour of the holder of a religious or 
secular office as such, the succeeding holder also will derive from the last holder 
of the office such cause of action and will not be entitled to a fresh period of 
limitation.® 

See also illustration 1 in Note 7. 

11. Satisfaction or discharge and revival of cause of 
action, — Where a cause of action is, through Court or otherwise, 
satisfied or discharged, limitation stops running in regard to such 
cause of action, on the fundamental princiide that limitation alwaj's 
implies an existing cause of action, and where there is no cause of 
action, there can be no limitation. In such cases, where the satisfaction 
or the discharge of the cause of action is nullified by subsequent events, 
the idaintiff is entitled to a freUi cause of action, consequent on such 
nullification, and a fresh period of limitation in respect of such cause 
of action.' It will be noted that there is no exception to the law of 

7. (’29) 16 AIR 1929 P C 158 (159, 160, 162) : 56 Ind App 192 : 51 All :}07 : 117 
Ind Gas 22 (PC), Javies Richards R. Skinner v. Nattnihal Singh. 

See also Art. 140 Note 2. 

8. (’19) 6 AIR 1919 Mad 911 (916, 920, 922) : 41 Mad 659 : 46 Ind Gas 202 (FD), 
Varanima v. Gopala Dasayya. 

(*21) 8 AIR 1921 Mad 380 (380, 381) : 44 Mad 218 : 60 Ind Gas 98 (DB), Venkata 
Sivayya v. Adevima, 

ISee (1900) 27 Cal 379 (403) (DB), Hurnabh Pershad v. Mandil Dass.] 

[See also (’41) 28 AIR 1941 Bom 197 (198), A7inu Bajaha v. Dadu Tukaram. 
(Alienation by Hindu widow — Adoption made afterwards — Adopted son dying 
after attaining majority — Second adoption — Suit by second adopted son held 
barred.)] 

See also Art. 120 Note 34 and Art. 125 Note 7. 

9. (’21) 8 AIR 1921 Mad 595 (596) : 70 Ind Gas 477 (DB), Snbra?nmia Gurukkal 
V. Anwiakkannu Aininal. (Where lands constituting emoluments of an office are 
held by a person not entitled to the office for more than 12 years as owner, he gets 
absolute and indefeasible right thereto not only as against the then holder of the 
office, but also os against all the succeeding holders.) 

(’22) 9 AIR 1922 Mad 406 (407) : 70 Ind Gas 369 (DB), Madtn a Devasthanavi v. 
Sarnia Pillai. 

<’X8) 6 AIR 1918 Cal 580 (581, 582) : 44 Ind Gas 567 (DB), Mantnotho Nath Laha 
V. Annoda Prosad Roy. (Alienation of debutter pi’operty by shebait of idol — ^Suit 
for possession against transferee—Succcedingshebait has no fresh cause of action.) 
(’04) 7 Bom L R 186 (136, 137) (DB), Rama v. Shamrao. (Adverse possession 
commenced in the lifetime of one vatandar avails as against the subsequent vatan> 
dar—Following 9 Bom 198.) 

(’20) 7 AIR 1920 Lah 209 (210) : 65 Ind Gas 335 (DB), Ghulam Muhammad v. 
Ah7nad Khan. (Adverse possession of land which ala lambardar is entitled to 
hold—Possession is adverse to any ala lambardar in esse or in posse and no fresh 
starting point of limitation is available on appointment of new ala lambardar.) 

See also Section 2 (8) Note 6. 

Note 11 

1. (’89) 26 AIR 1939 Bom 1 (17) : ILR (1989) Bom 173 : 179 Ind Cos 178 (DB), 
Narayan ^ivaji v. Gurunath Gouda, 

See cases in foot-notes (2) to (5) below. 
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limitation involved in such a position. For, limitation has to be 
determined with reference to each cause of action, and where the 
plaimiff is entitled to a fresh cause of action, he is also entitled to a 
fieslj pei-iod of limitation in respect of such cause of action. 


Illustrations. 

1. A Palo of a patni taluk for arrears of rent is set aside for irregularity and 

ihfi-onpon. the landlord sues for the same arrears. The sale puts an end to his 

original cause of action for the rent and on the sale being set aside, there is a 

fvesh cause of action in respect of which, the landlord is entitled to a fresh period 
of limitation.- 


2 . Where after the accrual of a cause of action, the rights of the parties 

JHorge into a decree, so as to bar a further suit on their basis, the cause of action 

is at an end. But where, subsequently, such decree is set aside under circumstances 

which make a fresh suit in respect of the matter competent, the plaintiff will be 

entitled to a fresh cause of action and a fresh period of limitation in respect of 
such cause of action.3 


2. (’68) 12 Moo Ind^App 244 (252, 253, 254) : 11 Suth W R P C 5 : 2 Beng L R 
1' C 10:2 Slither 173 : 2 Sar 424 (PC), Mt. Hanee Surnoinoyee v. SlioosheeMoJehee. 
(’23) 12 AIK 1925 Cal 1216 (1217, 1218): 85 Ind Cas 1007, Bijoij Chand Mahatab 
V. Isthnoni Lahiri. (In such cases, limitation in respect of the fi*esh cause of 
action is not suspended till decree setting aside sale is confirmed in appeal.) 

(’20) 7 AIR 1920 Pat 786 (786, 787) : 59 Ind Cas 314, Midnapore Zamindary Co. 
Ltd. V. Jaganath Sarangi. (Suit for apportionment of rent suspends right to 
recover rent.) 

[See also (’21) 8 AIR 1921 Cal 572 (573) : 62 Ind Cas 428 (DB), Laloo Karikar v. 
Jagat Chandra. (Transfer of property of Muhammadan minors for payment of 
debts by dc facto guardian—Sale held void and delivery of possession back to 
minors decreed — Vendee can sue for recovery of debt on the basis of revival of 
right and his suit will not be barred by limitation.) 

(‘72) 18 Suth W R 59 (60) (DB), Mohesh Chunder Chakladar v. O^ingamonee 
Dossee. (Zemindar, being indebted on bond, giving assignment on putnidars for 
portion of putni rent to be paid to bond-holder — Bond-holder not receiving 

money suing zemindar who, thereupon, in his turn, suing putnidars for rent_ 

Held, zemindar was entitled to fresh period of limitation.)] 

3. (’35) 22 AIR 1935 Cal 333 (334, 335): 62 Cal 66 : 158 I. C. 191 (DB), Jateendra 
Chandra v. Rebatee Mohan Das. (Application for delivery of possession by auction- 
purchaser—Declaration obtained by another that auction-purchaser had obtained 
no right—Declaration set aside on appeal—Auction-purchaser is entitled to avail 
of fresh cause of action for subsequent application for delivery of x>ossessioD ) 

(’21) 8 AIR 1921 Lah 71 (71. 72) : 2 Lab 320; 64 Ind Cas 454 (DB), Kartar Singh 
V. Bhagat Singh. (Award, suit on — Cause of action ends when decree is passed on 
award and revives when such decree is set aside.) 

[See (’16) 3 AIR 1916 P C 96 (101, 102) : 43 Cal 660 : 33 I. C. 452 (PC). Sriviati 

Nrityamoni Dassi v. Lakhan Chandra Sen. (Affirming 35 Cal 209_Plaintiffs 

were defendants in former suit — They associated with plaintiff in former suit 
and asked for adjudication of their rights in that suit—Court referring them to 
another suit—HeW limitation for plaintiff’s suit remained in suspense for period 
of that suit—It is submitted that their Lordships were applying S. 14 of the Act 

to the case and did not proceed on any principle of satisfaction and revival of 
cause of action.) 

(’33) 20 AIR 1933 Bom 276 (284, 287) ; 145 Ind Cos 190 (DB), Sharada Peeth 
Math V. Rajrajeshvarashram. 

(’27) 14 AIR 1927 All 446 (450, 451) : 102 Ind Cas 96 : 49 All 565 (DB), Ram 
Charan Sahu v. Goga."] 

[See however (’27) 14 AIR 1927 Mad 597 (597) : 50 Mad 417 : 100 Ind Cas 776, 
Satyanarayana Brahman v. M, Seethayya, (Declaration obtained from trial 
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3, A owed a sum of money to B. It was agreed between them that this sum 
should be treated as part of the consideration for a sale of land which A was to 
execute to B. But the parties failed to agree as to certain other terms and a suit 
brought by A for specific performance of the agreement to purchase was dismissed 
on the ground that no effectual agreement had been made. It was held that this 
decree brought about a new state of things and imposed a new obligation on .-1, who 
could no longer allege that he was absolved by B being entitled to the land instead 
of the money. He became bound to pay that which he bad retained in payment for 
his land, the date of the decree being the date on which he incurred this new 
obligation.^ 

4. Certain disputes between a principal and agent were referred to arbitra¬ 
tion and under the award thereon, certain moneys were paid by the agent in 
satisfaction of the principal’s claim. Afterwards, the proceedings were set aside 
on the ground of fraud and coercion, and the principal had to refund the moneys 
received by him. Thereupon, the principal sued the agent to enforce the original 
liability to account. The defendant pleaded limitation. It was held that the former 
proceedings had put an end to the original cause of action and on their being set 
aside, the plaintiff got a fresh cause of action in respect of which, his suit was 
within time,5 

5. Where a sale is held in execution of a decree and the decretal amount is 
paid to the decree-holder out of the sale proceeds, his claim to execute the decree 
is satisfied. If, thereafter, the sale is set aside and he is compelled to refund the 
amount paid to him, he gets a fresh right to execute the decree and is entitled to 
a fresh period of limitation in respect of such right. 

6. On a sale in execution being confirmed, the auction purchaser is entitled 
to apply for delivery of possession. It has been held that if, subsequently, an 
application is made to set aside the sale, the effect is the same as if the sale had 
not been confirmed and the auction purchaser has no right to apply for possession; 
but that, on the application for setting aside the sale being dismissed and the 
sale being confirmed again, the auction purchaser gets a fresh right to apply 
for delivery of jwssession and a fresh period of limitation in respect of such 

application.Cb 

See also the undermentioned case.®® 

Court that pronote in A*8 favour was obtained by fraud and undue influence and 
was supported by no consideration—Decree set aside in appeal — Nevertheless A 

has no fresh cause of action for suit on pronote_Declaration obtained from trial 

Court that pronote in A*8 favour was obtained by fraud and undue influence and 
was not supported by consideration—No prayer for injunction nor injunction 
granted—Decree set aside in appeal—Held, nevertheless A bad no fresh cause of 
action for suit on pronote.)] 

4. 089) 11 All 47 (63, 64, 66, 57) : 16 Ind App 211 : 5 Sar 260 : 12 Ind Jur 460 
(P O), Baau Kuar v. Dhum Singh. 

5. (*20) 7 AIB 1920 Mad 663 (663, 664) : 43 Mad 846 : 59 (UB), 

Muihuveerappa Ohetly v. Adaikavpa Chettv. 

(*80) 17 AIR 1930 Cal 5 (6, 7. 10) : 66 Cal 639 : 120 Ind Cas 710, Abdul Bahxm 
Oosman d Oo. v. Ojamshee Purahottamdaa d Co. (Following AIR 1921 Lah 71.) 

5». For cases, see Notes to Article 182, clause 6. 

5b. (’20) 7 AIR 1920 Mad 1 (6. 6, 7) : 43 Mad 186 : 64 Ind Cas 66 (FB), Muthu 
Korakki Chetty v. Mahomed Madar Ammal. (Oldfield, J*. dissenting.) 

5c. 088) 20 AIR 1933 Bom 276 (284, 287) : 146 Ind Cas 190 (DB). Sftnrada Peeth 
Math V. Rajrajeehvarathram. (Suit for declaration — Circumstances obviating 
threat to plaintiff’s right—After some time, plaintiff’s right again in jeopardy— 
Plaintiff gets fresh cause of action.) 
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Section 9 
Note 11 


Where the circumstances ensuing after the accrual of a cause of 

action do not result in tlie satisfaction or discharge of such cause of 

action, limitation will not stop running and the plaintiff will not be 

entitled to anj- exemption from the ordinary law' of limitation, except 

under any of the special provisions which create exemptions from 
such law> 

Illuslrations. 

1. /I sues the Government for recovery of cess paid under protest (Art 16) 
in respect of a certain year. The suit is dismissed in the trial Court but decreed 
in the appellate Court. These circumstances do not bring about the cancellation 
and revival of the plaintiff’s cause of action for a similar suit against the 
Government in respect of the cess paid for a sub$€Q 7 ient 7jear.7 

1 n ^ - tJispossesses B and C. two co-owners, of certain land, and 

bolds the land adversely against them both. Subsequently, B dies and A succeeds 

to his interest. This does not put an end to C's cause of action against A. The 
reason is that although A becomes co-owner with C, and one co-owner’s possession 
must be held to bo on behalf of other co-owners and not adverse to them, yet 
t n» uile is subject to the exception that where one co-owner ottsts another, the 
former's possession is adverse to the latter. In this case, the oiister of C hy A, 
\\hich took place when he dispossessed both B and C, is not interrupted by B's 
interest devolving on A subsequently.8 

3. A and B are owners of a patni taluk. The taluk is sold for arrears of 
rent and the surplus sale proceeds are paid to A. B's claim for share of such 
proceeds is governed by Art. 6*2. The fact that, subsequently, the patni sale is set 
aside and again restored in appeal does not affect the running of limitation,0 

4. A preliminary decree is passed in a mortgage suit in favour of the 
mortgagee. Afterwards, a decree is passed against both the mortgagor and 
mortgagee in a suit by a third person negativing the title of the mortgagor to the 
property. This decree is, subsequently, reversed in appeal. In these circumstances, 
there is no discharge and revival of the mortgagee’s claim for a final decree so os 
to entitle him to a fresh period of limitation from the decree of the appellate 

Court.10 


5. Where a mortgagee’s cause of action for suing to enforce the mortgage has 
accrued, the cause of action is not affected by the fact that the mortgaged property 
is submerged under water.H 


6. (’21) 8 AIR 1921 Cal 596 (596): 64 I.C.315 {VB),JanakiNathy. Bijou Chattd. 

7. (’20) 7 AIR 1920 Mad 948 (955, 958, 962) : 59 lud Cas 98 (SB), Secy, of State 
v. Zamhidarini of Vegayainmayeta Estate. 

See also Art. 16 Note 4. 


8. (’19) 6 AIR 1919 P C 44 (45, 46, 47) : 43 Mad 244 :46 Ind App 285: 53 Ind Cas 
901 (P C), N. Varada Pillai v. Jeevat'athnammal. 


iSee (’24) 11 AIR 1924 Cal 118 (121,122): 76 I. C. 511 (DB), Pankaj Mohan Bai 

V. Btpin Behan. {A's possession after he became co-owner would not have been 

adverse were it not for the fact that he continued to hold the land in the 

assertion of the same hostile title as he bad set up before he became co-owner.)3 

9 (’25) 12 AIR 1925 Cal 67 (72. 74) : 83 Ind Cas 110 (DB). NiranTa Ch^Z r. 
Atzil Krtshna. 


10. (’25) 12 AIR 1925 Mad 334 (334, 335, 338) : 85 Ind Cas 272 (DB), Avtmathayi 
Aminal v. Sivat'ama Pillai, 

See also Section 15 Note 11 and Art. 181 Note 4. 

11. (33) 20 AIR 1933 Pat 693 (693, 694) ; 146 Ind Cas 856, Bag7iunath Bhagat 
V. Meghu Mander. 

-See also Art. 132 Note 25. 
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6. A landlord sued his tenant for possession on the allegation that his 
tenancy had determined. The suit was dismissed and thereupon the landlord sued 
for rent. It was held that the landlord’s cause of action for suing for rent was in 
no way aCEected by his suit for possession and that limitation could not be 
saved on account of such suit.12 

7. A, a Hindu widow, alienates certain property belonging to her husband’s 
estate. B, a reversioner, sues during her lifetime for a declaration that the 
alienation cannot bind the reversionary interest. The suit is dismissed on the 
ground that B is not the next reversioner, but C. After the death of the widow, C 
sues the alienee for possession but the suit is dismissed on the ground that he is 
not a reversioner at all. Thereupon, iS’s son sues for possession. At the time of 
instituting the suit more than twelve years have elapsed from the death of the 
widow. There is no suspension and revival of the right to sue so as to give a 
fresh right of action on the decree in C’s suit.13 

8. Where a cause of action is furnished by a decree, such cause of action is 
not affected by an appeal l>eing filed against such decree, and the dismissal of the 
appeal, therefore, does not cause a revival of the right so as to furnish a fresh 
period of limitation.i^ Thus, a patni taluk is sold for arrears of rent. The sale is 
set aside by a decree, whereupon, the purchaser sues the landlord for the refund 
of the money paid by him. The cause of action for such a suit arises on the 
passing of the decree setting aside the sale and is not affected by the fact that the 
decree is appealed against and is confirmed in appeal.13 

12. (’83) 9 Cal 255 (258, 259) : 9 Ind App 82 ; 12 Cal L R 129 ; 4 8ar 303 : 6 
Ind Jur 546 (P C), Htiro Pershad Roy v. Gopal Das Diitt. 

iC21) 8 AIR 1921 Cal 525 (525) : 48 Cal 65 ; 57 IndCas 992 (DB), Nagcndra Kath 
Sen V. Sadhu Ram Mandal. 

[But see (’71) 16 Suth W R 79 (80) : 8 Beng L R 637n (DB), Eshan Chunder 
Boy V. Khajah Assanoollali. (Suit for rent — Time during which landlord was 

suing for ejectment of defendant as trespasser must be deducted_Case under 

Bengal Act X of 1859.) 

(’72) 17 Suth W R 415 (416) : 8 Beng B R 536 (DB). Been Dayal Paramanick 
y. Radha Kislxore Debec. (Do.)] 

13. (’23) 10 AIR 1923 Mad 108 (108, 109): 70 Ind Cas 446 (DB), Ranganatha Rao 
v. Rama Pandithar, 

See also Art. 141 Note 21, 

14. (’27) 14 AIR 1927 Lab 200 (208, 209, 210) : 8 Lah 54 : 102 Ind Cas 523 (DB), 
Hari Singh v. Muhammad Said. (Suit upon ex parte foreign judgment—Period 
during which proceedings to set aside decree were pending cannot be excluded.) 

(’26) 12 AIR 1925 Cal 1216 (1216, 1217, 1218) : 85 Ind Cas 1007 (DB), BiJoy 
Chand Mahtab v. Nibnoni Lahiri. (Sale of patni for arrears of rent — Sale set 
aside by decree—Limitation for suit for rent thereafter runs from date of trial 
Court's decree and not appellate decree confirming it.) 

4’28) 15 AIR 1928 All 46 (47, 49) : 50 All 211 : 107 Ind Cas 42 (DB), Salig Ram 
Misir V. Lachhman Das. (Decree-holder purchasing property in execution but 
losing it in separate suit by third party — His fresh application for execution or 
for revival of execution, if maintainable, must be filed within three years of trial 
Court’s decree.) 

4;i7) 4 AIR 1917 Oudh 91 (91, 92) : 20 Oudh Cas 205 : 41 Ind Cas 858. Jagdish 
S^gh V. Ram Adhin Singh. (Application for a decree absolute under O. 34, 
R. 6 (2), 0. P. O.—Under the rule the right to make an application b^ins as soon 
as the period limited In the decree expires — Institution of appeal against the 
decree—Limitation for making an application for a decree absolute is not thereby 
extended—Following AIR 1915 All 336.) 

15. (’18) 6 AIR 1918 P C 161 (152, l53) : 46. Cal 670 : 46 Ind App 52 : 50 Ind 
Cas 444 (PC), Juscurn Boid v. Pirthichand 'Lai. 


Section 9 
Note It 


2.Lim.29. 
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Section 9 9. The mere fact that tlie plainti0, an alien, is prevented fvom suing on 

Notes 11-12 aeeoiint of the outbreak of war does not suspend bis cause of action.16 

10. The pendency of an application by the judgment-debtor to enter satis¬ 
faction of decree does not suspend the decree-holder’s cause of action for applying 
toi execution of the decree.l” 

11. The institution by the plaintiff of a suit for possession does not suspend 
his cause of action for a suit for mesne profits.18 

See also the undermentioned cases.18 

12. Fusion of interests of debtor and creditor._It U a 

general principle of law that when a fusion of the interests of the 
debtor and the creditor takes place, that is to say, when the interests 
both of the debtor and creditor become vested in the same person, the 
debtor must be held to have paid off his debt and hence, such a fusion 
of interests will amount in law to a satisfaction of the cause of action.^ 
^\hen, subsequently, there is a separation of the two interests, the 
person, on whom the interest of the creditor devolves, will have a 
fresh cause of action from the date of such separation of interests. 
Thus, where a mutt is in the position of a tenant and a temple in 
the position of landlord over such tenant and the same person is 
trustee both for the temple and the mutt, it must be held that the 
mutt pays to the temple the rent for the holding as and when it falls 
due. When, subsequently, another person becomes a trustee for the 
temple alone, he gets a fresh cause of action for the recovery of such 
rent. But his cause of action is not for its recovery as rent but as 
part of the temple property in the hands of the ex-trustee.^ Similarly, 

16. (’19) 6 AIR 1919 Cal 706 (707) : 46 Cal 526 ; 47 Ind Cas 398 (DB), Deutsche 
Asiatesche Bank v, Hira Dali Burdhan and Sons. (“Even if there should beany 
Common law rule that would avail the plaintiS in such a “case we have here a 
statutory provision which would override such rule.”) 

17. (’22) 9 AIR 1922 Mad 79 (80,82) : 45 Mad 466 : 70 Ind Cas 324 (DB), Xttppu- 

Chettiar v. Rajagopala Iyer. 

18. (’27) 14 AIR 1927 All 446 (447, 451) : 102 Ind Cas 96 : 49 All 565 (DB), Ram 
Charan Sahri v. Goga. 

19. (’39) 26 AIR 1939 Bom 1 (8. 9, 17, 18) : I L R (1939) Bom 173 : 179 Ind Cas 
178 (DB), Narayan Jivaji v. Gurunath Gouda. {A, a stranger, in adverse posses¬ 
sion of property against B — A suing B for declaration that B had no right to 
dispossess A and for injunction restraining B from interfering with his possession 
—Decision against A —Thereafter B suing A for possession after more than twelve 
years of adverse possession by A — Held, that suit was barred by limitation which 
began to run when A's possession became adverse to B and not from the date of 
decision in suit by A against B.) 

(’24) 11 AIR 1924 Lah 40 (40, 41) : 71 Ind Cas 495 : 4 Lah 90 (DB), Hukam 
Chand v. Shahab Din. (A, a mortgagee, entitled to sue mortgagor for possession- 
on certain date—Subsequently mortgagor dispossessed by prior mortgagee_Mort¬ 

gagor again recovering possession — Held that in the circumstances of the case, 
A*s cause of action was not suspended during the interval.) 

( 66) 6 Sutb W R 269 (275, 276) (DB), Khelut Chunder Ghose\. TarachumKoon- 
doo Chowdhry. (In a suit to recover possession of land under a mortgage deed, 
limitation will count as against the mortgagee from the date of default, and the 
pendency of a foreclosure suit will not prevent limitation from running.) 

Note 12 

1. (’16) 3 AIR 1916 Oudh 290 (292) ; 32 I. C. 729, AhdulHasany.MUJagwanta.. 

2. (’23) 10 AIR 1923 Mad 461 (462) ; 72 Ind Cas 5 : 46 Mad 579 (DB), Nataraja 

De$ifca7^ v. Govmda Hao. ^ 
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where a debtor is executor under the will left by the creditor, the law Section 9 
will presume that he pays to the estate the debt due by him and Notes 12-13 

limitation for a suit for the recovery of such debt will cease to run. 

When, subsequently, the legatee sues the executor for the debt, his 
cause of action is distinct and is for recovery of his share in the assets 
left by the deceased and not for the recovery of the debt. Such cause 
of action arises when his legacy falls due.^ 

After the execution of a mortgage, the interest of the mortgagee 
became vested in a Hindu lady who became entitled to a widow’s 
interest in such mortgage right. The widow then transferred the 
mortgagee interest to A, in whom was vested also the equity of 
redemption. Subsequently, after the widow’s death, the transfer by 
the widow was set aside and A sued for redemption. It w^as held that 
in computing the period of limitation for such suit, the period during 
which the mortgagee’s interest was vested in a, under the transfer 
effected by the widow, could not be excluded as there was no provision 
in the Act for such exclusion. It was held further that as the mort¬ 
gagee’s interest, which became vested in A, was only the limited 
interest of a Hindu widow’, there w’as no fusion of the interests of 
the mortgagor and mortgagee so as to furnish a fresh cause of action 
on the separation of the two interests.^ 

13. Agreement to refer dispute to arbitration, whether 
puts an end to cause of action. — Under paras. 18 and 22 of 
Sch. II of the Civil Procedure Code, now repealed by the Arbitration 
Act, X of 1940, an agreement to refer a matter to arbitration did not 
bar a suit in respect of such matter. Such agreement was merely a 
ground for slayin<j such suit. Hence, w'here such an agreement w’as 
entered into in respect of a cause of action that had accrued, there 
was no cessation of such cause of action so as to affect the running of 
limitation.^ The legal position is not changed under the Arbitration 
Act, X of 1940. (see s. 34 of the Act.) 

3. (’18) 5 AIR 1918 Mad 526 (528, 529) : 41 Ind Cas 605 (DB), Lakshmi Nara~ 
yana v. Venkata Subba Boo. 

(’09) 4 Ind Cas 462 (465) (Cal), Basir AH v. Hafiz Nazir AH. 

(’08) 10 Bom L R 346 (349, 350, 351), Yakub Ebrahim Sayani v. Bai RahimaU 
bai. (Section 10 applied.) 

(’07) 81 Bom 418 (428, 429) : 9 Bom L R 287, Narrondas Bamji v. Narrondas 
Bamji. (Principle applied where same person was one of the executors both in 
respect of will of the debtor, as well as that of the creditor.) 

iSee{'04) 81 Cal 619 (627, 629) : 8 Cal W N 500 (DB), Administrator-General of 
Bengal v. Kristo Kaminee Dassee. (Affirming 7 C W N 476.) 

(’06) 88 Cal 1047 (1060. 1061) : 33 Ind App 165 : 4 Cal L Jour 94 ; 8 Bom L R 
601 ; 10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 
625 : 2 Nag L R 180 (PC), Maniram Seth v. Seth Bup Chand. (Principle appli. 
ed to executor de son tort.)] 

[But see (’09) 4 I. C. 283 (284, 285) (Bom), Damodar Khxmji y.Dayal Mawji.'l 

4 . (’18) 19 Ind Cas 291 (293, 295, 296) : 85 All 227 : 40 Ind App 74 (PC), Soni 
Bam V. Kanhaiya Lai. (On appeal from 3 Ind Cas 726.) 

Note 13 

1. (’17) 4 AIR 1917 Mad 892 (894) : 85 Ind Cas 676 : 44 Mad 701 {DB), Bollapra- 
gada Bamamurthi v. Thammanna Gopayya. 
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Section 9 
Notes 14-15 


Section 10 


14, Limitation only applies to institution of proceedings 
and not their continuation. — As seen in Note 32 under section 3 , 
limitation only applies to the institxition of proceedings, and not their 
continuation. 

lUuUration. 

After an execution sale was confirmed, the auction-purchaser applied for 
delivery of iiossession. Pending the apidication, a suit was filed by a third person 
claiming the property to be his and attacking the execution sale. The suit was 
decreed in the trial Court but dismissed by the appellate Court, In the mean¬ 
while, the auction-purchaser’s application was dismissed “for default.” After the 
tcimination of the suit by the third party in favour of the auction-purchaser, he 
again applied for delivery of possession. It was held that, in the circumstances of 
the case, his subsequent application must he deemed as only an application to 
continue his original application and not as a fresh application and therefore the 
fact that the period of limitation under Art. 180 had expired at the date of the 
new application did not bar it.l 

15. Repeal of statute and running of limitation. — The 
rule that time that has once begun to run cannot stop is dependent 
on the continuance in force of the enactment under which time has 
been running. If the statutory pressure be removed by the total repeal 
of the Act, there is nothing to cause time to run against the creditor, 
unless the Legislature re-enact the old or substitute some new rule 
of limitation.^ 


1 o.* Notwithstanding anything hereinbefore 
Suits against Contained, no suit against a person in 

andThli^repre! whom property has become vested in 
sentatives. trust for any specific purpose, or against 

his legal representatives or assigns (not being assigns 

• Act of 1877 : S. 10. . 

Notwithstanding anything hereinbefore contained, no suit against a person 
' whom property has become vested in trust for any 

/rtXw and representatives or 

/ hfL- assigns (not being assigns for valuable consideration) for 

purpose of following in his or their hands such pro- 
perty, shall be barred by any length of time. 


(*21) 8 AIR 1521 Pat 166 (171, 172) : 6 Pat E Jour 273 : 611. C. 807 (DB), S/miWi 
Abdul Bdhxvi v. Mf. Barira. (The proper test to see whether arbitration pro¬ 
ceedings cause right to sue to be in suspense, is whether plaintiff could have 
brought an action notwithstanding the fact that arbitration proceedings were 
pending.) 

[See however (’18) 5 AIR 1918 Mad 548 (549.550); 41 Ind Cas581 (DB), Dorai- 
■ saini Padayachi v. VaithUxnga Padayhehi. (Prior to enactment of Para. 22, 
Sch. 2, C. P. C., such an agreement was a bar to a suit and affected the cause 
of action which revived on failure of the arbitration proceedings.)] 

Note 14 

1 . (’35) 22 AIR 1935 Cal 333 (334, 335, 336) : 62 Cal 66 : 158 Ind Cas 191 (DB), 
Jafeendra Chandra v. Bcbatee Mohan Das. 

Note 15 

1 . (’76) 1 Bom 295 (303, 304); 1 Ind Jur 128 (DB), Abdul Karim v. Manji. 
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for valuable consideration), for the purpose of following Section lO 
in his or their hands such property or the proceeds 
thereof, or for an account of such property or proceeds, 
shall be barred by any length of time. 

“[For the purposes of this section any property 
comprised in a Hindu, Muhammadan or Buddhist 
religious or charitable endowment shall be deemed to 
be property vested in trust for a specific purpose, and 
the manager of any such property shall be deemed to 
be the trustee thereof. ] 

* 

a. This paragraph was inserted by S. 2 of the Indian Limitation (Amendment) 

Act, 1929 (I of 1929), This Act came into force on 1-1-1929. 

Synopsis 

1. Analogous law. j 17. Trustee de son tort, whether 

2. Legislative changes. j specific trustee. 

3. Scope of the section. 

4. “Property.” 

5. “Vested,” meaning of. 

6. “Trust,” meaning of. 

7. “ Trust for a specific purpose. ” 

8. Form of trust for specific pur¬ 

pose. 

9. Alleged trustee must be owner 

of trust property. 

10. Owner of property must be 

under obligation to hold it for 
another*s benefit. 

11. Obligation must arise out of 

confidence. 

12. Trust must be one created by 

act of parties. See Note 7. 

13. Instances of trust for specific 

purpose. 

14. Mortgagee in possession after 

the mortgage has been dis¬ 
charged is not a trustee. 

15. Benamidar is not trustee. 

16. Executor or administrator not 

specific trustee. 

Act of 1871 : S. 10. 

Suits againal ex- Notwithstandnig anything hereinbefore contained, no 

press trustees and suit against a person in whom property has become vested 
their represented- in trust for any specific purpose, or against his represents- 
tives. tives for the purpose of following in his or their bands 

such property, shall be barred by any length of time. 

Explanation. — A purchaser in good faith for value from a trustee is not 
his representative within the meaning of this section. 


18. Deposit of money. 

19. Deposit of specific moveable 

property. 

20. “Legal representative,*' mean¬ 

ing of. 

21. “Assigns (not being assigns 

for valuable consideration).” 

22. “For the purpose of following 

in his or their hands such 
property or the proceeds 
thereof. ” 

23. Suit for account. 

24. Persons entitled to benefit of 

section. 

25. Property comprised in Hindu 

or Muhammadan religious or 
charitable endowment, whether 
property vested in trust for a 
^ specific purpose. 

26. Property comprised in Parsi 

religious endowment. 

27. Limitation for suits for re¬ 

covery of trust property from 
strangers. 

28. Limitation for suits against 

trustees by operation of law. 
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Section 10 
Notes 1-2 


Other Topics (miscellaneous) 


Adverse po-:5c?sion. See Note? 27 and 
28. 

Case covered by S. lO—Aiticle 93 will 
not apply. See Note 3. 

Sfclion applies to express trust only. 

See Notes 6, 7. 11. 13 and 17. 

Suit for oftice or removal of trustee. 
Sec Note 22. 

Who are not trustees — 

Banker or depositee. See Notes 11 
and 18. 


Directors of company. See Note 9. 
Government. See Note 9. 

Guardian and ward or minor. See 
Note 9. 

Manager of religious endowment. See 
Note 9. 

Receiver. See Note 9. 

Shebait or mahant or dharmakarta. 
See Note 6. 

Solicitors and agents. See Notes 9, 11 
and 18. 


1. Analogous law, — The cftect of the analogous provisions of 
the Knglish statutes of limitation as to suits against express trustees 
has been summarized in Halsbury’s Laws of England^ as follows; 

“The fact that the defendant is an express trustee for the plaintiff will 
prevent the action Irom being barred by lapse of time, whether the claim is to 
recover land, or personal estate, or is in respect of a breach of trust, if the 
defendant still retains the property or has converted it to his use or if the claim 
is founded on fraud. In other cases, the existence of an express trust does not 
prevent the action being barred by lapse of time and in the case of money 
(including a legacy) charged on land, or arrears of interest on money so charged, 

or arrears of rent, the mere existence of an express trust does not prevent time 
running.” 

2, Legislative changes. 

Differences between Acts of 1859 and 1871 : 

(a) The corresponding section (viz., S. 2 ) of the Act of 1359 referred 
to a suit against a trustee, whereas the section in the Act of 
1371 referred to a suit against “a person in lohom property has 
become vested in trust for a specific ptirpose." 

(b) The section in the Act of 1859 spoke of a suit against a trustee 
. in his lifetime. The words “in his lifetime” were omitted in 

the later Act. 


(c) The section in the Act of 1859 as well as that in the Act of 1871 
covered suits against representatives of the trustee (in addition 
to suits against trustees). But the section in the Act of 1871 
contained an explanation to the effect that a purchaser in 
good faith for value from a trustee was not his representative 

Act of 1859 : S. 2. 


representatives for 
breach of trust, <^c. 


2. No suit against a trustee in his lifetime, and no suits against his repre- 
Suits against sentativcs for the purpose of following in their hands the 
trustees and their property which is the subject of the trust, shall be 

barred by any length of time; but no suit to make good 
the loss occasioned by a breach of trust out of the general 
1 . estate of a deceased trustee shall be maintained in any of 

IS instituted within the proper period of limitation 
aocoiding to the las preceding section, to be computed from the decease of such 
tiustee: Provided that nothing herein contained shall prevent a co-trnstee from 
enfoioing against the estate of a deceased trustee, any claim for contribution if 
he shall institute a suit for that purpose within six years after such right of 
contribution shall have arisen. 


Section 10 — Note 1 

1 . Halsbury’s Laws of England, 1911, Vol. 19, page 161. 
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within the meaning of the section, so that the exemption from Section 10 

limitation under the section would not ai^ply to a suit against Notes 2—3 

such a purchaser. There was no such express provision in the 

Act of 1859. But, S. 5 of the Act clearly implied that a suit 

against a purchaser in good faith for value from a trustee was 

not exempt from limitation. (See S. 5 which is reproduced under 

Article 134.) 

Differences hetiveen Acts of 1871 and 1877 : 

As seen already, the section in the Act of 1371 covered (in addition 
to suits against trustees) suits against the representatives of the 
trustee and there was an explanation to the section which excluded 
from the category of such “representatives” a purchaser in good 
faith for value from a trustee. In the Act of 1877, the words “legal 
representatives or assigns (not being assigns for valuable const- 
deration)" were substituted for the word “representatives” which 
occurred in the Act of 1871, and at the same time, the explanation 
which occurred in the previous section was omitted. The result of 
this change was that in the case of suits against transferees of the 
trust property from the trustee, the section applied only where the 
transfer was gratuitous. The section did not apply if the transfer 
was for valuable consideration irrespective of the question whether 
the transferee was a transferee in good faith. But under the 
previous law, the section was api?licable not only to gratnitous 
transferees but also to transferees for consideration who were not 
transferees in good faith. 

Differences hetiveen Acts of 1877 and 1908: 

Whereas the previous section referred in terms only to a suit for the 
purpose of following the trust property in the hands of the trustee 
or his representative, the section was widened so as to include also 
suits for following the proceeds of trust property or for an account 
of such property or proceeds. The amendment set at rest the 
conflict of decisions which obtained under the Act of 1877 as to 
w'hether a suit for accounts was within the section. (See Note 23.) 

Amendment after 1908 : 

By Act I of 1929, the second paragraph of this section was added. 

(see Note 25.) 

3, Scope of the section.—This section grants a total exemption 

from the bar of limitation in regard to the suits mentioned therein. 

The conditions for the applicability of the section are as follows ; 

(l) There must be property which has become vested in a person in 
trust for a specific purpose. 

Note 3 

1 . (’26) 13 AIR 1926 Pat 321 (324) : 94 I. O. 433 : 5 Pat 539 (DB), Mt. Khursaidi 
Begum v. Secy, of State. 

(1864) 1864 Suth W R (Gap) 171 (172) (DB), Buzl Rahim v. Lutafut Hossein. 

(’82) 6 Mad 64 (69) : 6 Ind Jur 629 (DB), Virasamy Nayudv, v. Subha Rao. 

(’36) 22 AIR 1936 Nog 35 (42) : 31 Nag D R 108 : 157 Ind Cas 17 (DB), Ram 
Swaroop v. Thakur Ramchandraji Mattdir. 

(’ll) 11 Ind Cas 447 (449): 34 Mad 257: 38 Ind App 129 (PC), Srinirasa Moorthy 
V. Venkatavarada Iyengar. 
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i‘ 2 ) The suit must be against such person or his legal representatives 
or assigns (not being assigns for valuable consideration). 

(;:• The suit must be for the purpose of following in the hands of 
such iierson the trust property or Us proceeds or for an account 
ot such property or proceeds. 


Article 93 provides the period of limitation for a suit to make 

good from the estate of a deceased trustee the loss occasioned by a 

breach of trust. The words of this article may cover a suit against 

tlie legal representative of a trustee for following in his hands trust 

property or its proceeds or for an account of such property or proceeds, 

liut, as the articles in the first schedule must be read subject to the 

IHovisions of sections 4 to 25 {vide S.3), where a case is covered by 

this section, the above article will not apply and the suit will not be 
barred by any length of time.* 


Property, — A trust does not necessarily import that the 

tiuUce is the owner of the entire interest in any property. Even a 
UinUed interest in property may be subject to a trust, so that such 
limited interest also may be ^property vested in trust within the 
meaning of this section, (see Notes 5 and 9.) 


** Vested,’* meaning of, — The expression “vested” in this 
section must be read along with the words “in trust for any specific 
purpose” which follow the expression. As will be seen in Note 9 , the 
expression “trust for a specific purpose" necessarily implies the vesting 
of oivnersliip in the alleged trustee.* But such ownership refers to the 
particular right or interest which is the subject-matter of the trust. 
The ownership need not be of the entire interest in any property. The 
subject-matter of trust may be a limited interest in property. Thus, a 
mere right to possession may be the subject of a trust and the owner 
of such a right will he a trustee if such right is vested in him for the 
benefit of another.^ But, where a person in possession has no right 

(’71) 14 Moo Ind App 289 (305) : 10 Beng L R 19 : 17 Suth W R 41 ; 2 Suther 
512 : 3 Sar 23 (PC), Jugutmoliecnee Dossee v. Sokheemonce Dossee 

2. (’28) 15 AIR 1928 Bom 58 (59) : 107 I. C. 705 ; 52 Bom 184 (DB), Chininman 
Bfioji V. Khanderao Pandurang. (32 Bom 394, relied on.) 

(’38) 25 AIR 1938 Nag 30 (33) : I L R (1940) Nag 94 : 176 Ind Cas 57 (DB) Mt 
Sahattdra Bai v. Shree Deo Badha Ballahh ji. ’ 

See also Art. 98 Note 1. 


Note 5 

^ ^ ® Bom 154 : 181 Ind Cas 

373 (DB), Malojtrao v. KcsJiav. (The words “vested in trust’’ if they do not 

necessarily imply a transfer of ownership in the strict sense, do, at any rate 

imply something more than mere possession and temporary control \ 

(’38) 25 AIR 1938 Cal 673 (676) : I L R (1938) 1 652 : 181 Ind Cas 190, 

Kahpada De v. Han Dasx Dasi. 

2. (’34) 21 AIR 1934 Cal 87 (89) : 150 Ind Cas 398 : 61 Cal 119 (DB) Bibha 

BlmsanDutta v. Anadi Nath Butt. (While transfer of vroprietary rights is not 

intended, mere transferring of management or control is not enough tosatisfythe 

requirements of vesting’ as contemplated by S. 10; a right to call for a transfer 

and to possess the property for the purposes of the trust and also power todispose 

of It according to the terms of the trust without reference to the owner are the 
essentials that constitute the ‘vestin"’.) 
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to possession and is in possession merely as the agent or manager of Section 10 

another, he is not the owner of any interest or right in the property Notes 5-7 

and no property can be said to be vested in hiin.^ 

6. “Trust,” meaning of.— The expression “trust” is used in 
this section in a technical sense and denotes an obligation which would 
be a trust in the strict sense of the term under the law. Hence, the 
mere fact that a person is loosely called a trustee for the sake of 
convenience and has obligations analogous to those of a trustee will 
not make him a trustee under this section.^ Thus, the shebait of an 
idol, the mahant of a mutt, the dharmakarta of a temple, etc., may 
be loosely called a trustee {vide Religious Endowments Act of 1863 ) 
and may have duties and obligations analogous to those of a trustee. 

Still, they would not necessarily have been trustees under this section 
but for the special provision enacted in the second paragraph of the 
section, which makes them “trustees” for the purpose of this section 
irrespective of the question of their fulfilling the character of a trustee 
in the strict sense of the term under the law. 

The section contemplates a subsisting trust and does not apply to 
a case where a trust has been created but has been duly revoked.^ 

For the meaning of the expression “ trust,” see Note l under 
section 2 clause ll. 

7, “Trust for a specific purpose.” — In Khaw Sim Tek 
V. Chuah Hooi Gnoh Neoh,^ which was a case under s. 10, Straits 
Settlements Ordinance, vi of 1896, corresponding to this section, their 
Lordships of the Privy Council observed as follows : 

(’23) 10 AIR 1923 Mad 578 (579, 581) : 72 Ind Gas 842 (DB), Kishtappa Ckeity v. 

Lalcshmi Amvial. (The word ‘vested’ in S. 10 of the Limitation Act means no 
more than properly having control of the property.) 

(’26) 18 AIR 1926 Mad 109 (110, 112) ; 91 Ind Gas 671 (DB), PacUaiyappa Clietti 
v.Sivahami Amvial. (AIR 1922 Mad 57 distinguished.) 

(’35) 62 Gal 393 (398), MaJiovied Ilabeeb Alum v. Anjuvian Ara Begum, 

In the above four cases, the facts are also consistent with the view that the 
ownership of the property itself and not merely a right of possession becomes 
vested in the alleged trustee. 

(’72) 4 N W P H G R 33 (34) (DB), Soomrun liai v. Mahesh Dull, 

3. (’84) 21 AIR 1934 Cal 87 (89) : 61 Cal 119 : 150 Ind Gas 398 (DB), Bihhu 
Bhutan Dutta v. Anadi Nath Dutt. 

(’86) 62 Cal 398 (897), Mahomed Habeeh Alum v. Anjuvian Ara Begum. 

Bee also Trusts Act, S. 90, illustration (a) which shows that a lessee may be under 
an obligation in the nature of a trust. 

Note 6 

1. (’22) 9 AIR 1922 P C 123 (180, 131) : 65 Ind Gas 161 : 48 Ind App 302 : 44 
Mod 881 (PC), Vidya Varuthi Thirtha Swamigal v. Dalu&wami lyyar. 

(’28) 16 AIR 1928 All 689 (694, 696) : 114 Ind Gas 734 (DB). Bengacharya v. 

Ourn Jtevti Baman Acharya. 

2. (’09) 1 I.C. 847 (848) (All) (DB), Syed Zakir AH v, Mt. XJmatul Habib Begum. 

(’26) 12 AIR 1925 Pat 66 (89, 92) : 93 Ind Gas 454 (FB), Harihar Prasad Singh 

V. Keiho Prasad Singh. 

Note 7 

1. (’22) 9 AIR 1922 F C 212 (214) : 49 Ind App 87 : 102 Ind Gas 832 (P C). 


\ 
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10 


‘ A 'speciSc pnipose,’ witbin the meaning of S. 10, must, in their Lordships’ 
opinion, be a purpose that is either actually and specifically defined in the terms 

01 the will or settlement itself, or a purpose which, from the specified terms, can 
be certainly aftlnncd." 

'Ihis was followed in the undemientioned cases." 

It follows from the above that the expression “specific purpose” 
in this section simply means a purpose which is specified or expressed;’ 
and is merely a more expanded mode of expressing the idea conveyed 
hy the expression “express trust” in English law,* namely a trust 
created hy the act of a party. 

Ihe expression will not apply to a trust arising by operation of 
law. I’or, in such cases, the purpose of the trust is not specified hut 

: I L R (1938) 1 Cal 652 : 181 Ind Cas 190, 

hah Pada Dc \. Hari ])asi Dasi. 

(■31) 21 AIR 1931 Cal 87 (89) : 61 Cal 119 : 150 Ind Cas 393 (DB), Bibhii Bhusan 
nutia V. Kath Dult. 

^ ^7^ 7* (398) : 103 Ind Cas 418 (DB), Mahoinedsa Kadersa v. 

hadirsa Ilajisa. 

(’23) 10 AIR 1923 Mad 667 (670) : 46 Mad 259 ; 74 Ind Cas 785 (DB), Secretaru 
of State V. Padhiha Prasad. 

(’31) 18 AIR 1931 P C 9 (12) ; 8 Rang 645 : 130 Ind Cas 609 ; 58 Ind App 1 (P C). 
Annamalai Chettiar v. MutJiiikaruppan Cheitiar. 

3. (’12) 17 Ind Cas 689 (695) : 37 Bom 447 (DB), ^fd. Ibrahim v. Abdid Latif. 
(’22) 9 AIR 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Cas 832 (P C), Khaio 

Sim Tek v. Chuah Hooi Gnoh Neoh, 

(’14) 1 AIR 1914 Sind 81 (82); 8 Sind L B 132: 27 I. C. 332, Lekhraj risuinaf v. 

Assamal Tarumal. (“Will” creates trust in favour of heir of the residue_Obiter.) 

(’79) 4 Cal 455 (465, 470) : 3 Cal L R 315: 2 Shome L R 153 (DB), Kherodevwney 
Dossee V. Doorgamoney Dossee. (Affirming 2 Cal L R 112.) 

4. (’08) 32 Bom 394 (399) : 10 Bom L R 540 (DB), Bhurabhai v. Bai Ruxmanu 
(’30) 17 AIR 1930 All 96 (97) : 124 Ind Cas 18, Lachhmi Prasad v. Ganesh Din, 

(AIR 1925 Rang 289 distinguished.) 

(■82) 4 All 187 (189) : 1882 All W N 3 (DB), Barkat v. Daulat. 

{'21) 14 AIR 1927 Bom 424 (425) : 103 Ind Cas 225, Jaiunadas Gordhandas v. 
Damodardas Chunilal. 

(■21) 8 AIR 1921 Cal 571 (572) : 58 Ind Cas 877 (DB). Bisuambrtr Haidar v. 
Giribala Dasi. 

(’29) 16 AIR 1929 Lah 753 (757): 122 Ind Cas 467 :11 Lah 325 (DB), H. P. Robson 
V. Administrator-General of Punjab. 

(’23) 10 AIR 1923 Lah 58 (59, 60) ; 71 Ind Cas 899 (DB), The Bank of IkfuKan 
Ltd. V. Hukam Chand. 

(■07) 1907 Pun W R No. 173 p. 782 (787) : 1907 Pun Re No. 132, GtiUari Mai y. 
Kishan Chand. 

(’32) 19 AIR 1932 Mad 685 (686) ; 139 Ind Cas 164 (DB). Subbiah Chettu v. 

Achi. " 

^ '' v- 

f-fol Gourishankar v. Ibrahim AH. 

( IS) 5 AIR 1918 Bom 183 (184): 461. C. 19 (DB). Ramacharya v. Shrinivasacharya. 

5. (’22) 9 AIR 1922 Mad 57 (58, 59) ; 45 Mad 415 : 66 I. C. 858 (DB), Krishnan 
Patter v. Lakshmi. (Sale in name of A reciting that it was on behalf of B—Trust 
is only a constructive one and S. 10 does not apply.) 

( 39) 26 AIR 1939 Mad 722 (723) ; 189 Ind Cas 316 (DB), Chandra Kesavalu t-^ 
Pei xiinalChettxar. (Section has no application to constractlve trusts or obligations 
in the nature of trust where there is no transfer of ownership.) 
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has to be deduced by applying the provisions of the law to the facts Section 10 
and circumstances of the case.^ Note 7 

(’38) 25 AIR 1938 Cal 673 (676) : I E R (1938) 1 Cal 652 : 181 Ind Cas 190, Kali 
Pada De v. Hari Dasi Vasi. (Trusts which have not been declared by any 
specific words but which the law would imply from the existence of particular 
facts or fiduciary relations are excluded from the operation of the section.) 

(’12) 17 Ind Cas 689 (695) : 37 Bom 447 (DB), Aid. Ibrahivi v. Ahdxd Latif. 

(’14) 1 AIR 1914 Sind 81 (82): 27 Ind Cas 332 ; 8 Sind L R 132, Lekhraj Visional 
V. Assamal Tarumal. 

(’79) 4 Cal 897 (917) : 4 Cal L R 193 ; 4 Ind Jur 287 (DB), Gveender Chunder 
Ghose V, Alakintosh. 

(’30) 17 AIR 1930 All 96 (97) : 124 Ind Cas 18, PachUmi Prasad v, Ganesh Din. 

(The words“for any specific purpose” merely indicate an express trust, i.e., atrust 
that is not constructive or one arising; by implication of law or such that there is 
no doubt as to its specified terms nor any uncertainty as to affirming them.) 

(’28) 15 AIR 1928 All 689 (696) : 114 Ind Cas 734 (DB), Rangachari,a v. Guru 
Reoti Raman Acharija. (Express trust contemplates the vesting of the property 
in certain person on trust either declared in explicit terms or otherwise stated in 
language indicative of the fact that the legal and beneficial ownership is held by 
diflerent juridical entities. Hence, in absence of any evidence, written or verbal 
to prove the existence of such exiiress trust, section does not apply.) 

(’82) 4 All 187 (189) : 1882 All W N 3 (DB), Barkat v. Daulat. 

(’08) 32 Bom 394 (399) : 10 Bom L R 540 (DB), Bhurabhai v. Bai Ruxmani. 

(’95) 19 Bom 352 (359), Dorabji Jehangir Randiva v. Muncherji Boxnanji. 

(’21) 8 AIR 1921 Cal 571 (572) : 58 Ind Cas 877 (DB), Dishtcambar llaldcr v. 

Oiribala Dasi. 

(’29) 16 AIR 1929 Lab 753 (757) : 122 Ind Cas 467 : 11 Lah 325 (DB). 11. P. Robson 
V. The Administrator-General of Punjab. 

(’27) 14 AIR 1927 Lah 773 (774) : 105 Ind Cas 721 (DB), Mt. Kishan Dei v. Ram 
Chand. (The defendant took possession of plaintifi’s father-in-law’s estate, on the 
death of the said father-in-law—Section 10 did not apply.) 

(’23) 10 AIR 1923 Lah 58 (59, 60) : 71 Ind Cas 899 (DB), Bank of Alultan Ltd. 

V. Hukam Chand. (Section 10, Limitation Act, does not apply to directors of 
companies os they are not persons in whom the property of the company is vested.) 

(’07) 1907 Pun W E No. 173 p. 782 (787) : 1907 Pun Re No. 132, Gulzari Mai v. 

Kishan Chand. 

(’32) 19 AIR 1932 Mad 685 (686): 1391. C. SiibbiahChettyv.Vxsalakshi Achi. 

(’23) 10 AIR 1923 Mad 578 (579) : 72 Ind Cas 842 (DB), Kishtappa Chetty v. 

Lakshmi Ainmal. 

(’21) 8 AIR 1921 Mad 125 (125) : 44 Mad 277 : 61 Ind Cas 907 (DB), Rajah 
Rajeswara Dorai v. Ponnusami Tevar. (Money paid by trustee to creditor in 
breach of trust — Creditor receiving with knowledge of breach — Suit to recover 
money from creditor—Section 10 docs not apply.) 

(’20) 16 AIR 1929 Nag 298 (302) : 116 Ind Cas 70, Gourishankar v. Ibrahim AH. 

(N in possession of property of K —Contract by K of sale of property to M —Sub¬ 
sequently K selling it to N — Held N takes possession in his own right and not 
under any express trust for benefit of M merely because N has notice of his prior 
contract of purchase.) 

(’25) 12 AIR 1925 Pat 68 (87) : 93 Ind Cas 454 (FB), Ilarihar Prasad Singh v, 

Kesho Prasad Si7igh. {A directs I) to acquire property for him and furnishes 
some money—Afterwards A withdraws from the venture completely —B continues 
his exertions and acquires the property—There is only a constructive trust.) 

(’21) 61 Ind Cas 393 (893) (Lah) (DB), Sha^nml Hisa v. Yakub Bakhsh. (It cannot 
be said that the oosharers in possession have been holding the profits ”in trust 
. for a specific purpose”.) 

(’ll) 12 Ind Cas 225 (281, 232): 36 Bom 214, Casainali v. Currimbhoy Ebrahim. 

(4 Cal 465 explained.) 

6 . Lewin'a “Law of Trusts,” 12th Edition, page 1125. 

Snell’s “Principles of Equity,” 12th Edition, page 127. 
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Section 10 
Note 7 


Theto is also an alternative way in 
for specific intrpose" may be identified 
* act of jairties. 


which the expression " trust 
with an express trust or trust 


In the explanation suggested above, the word “specific” is treated 
as e,juivaleut to specified and the word “purpose” is taken to refer to 
tlie person or cause intended to be benefited. A different meaning can 
lie attributed to these two words and the same result may be arrived 
at. Ihe word specific” may be taken to have been used in contra¬ 
distinction with the word " general-,'' and the word “ purpose ” may 
e taken to stand for the object with which the trust is created as 
distinpiished from the object which is intended to be benefitedf^ In 
this view also, a trust created by act of parties will be a trust for a 
specific purpose, while a trust arising by operation of law will be a 
trust for a (jeneral purpose. The reason is that in the former case, the 
antlior s object or the view' with which he creates the trust is specific 
iJiasniuch as it is directed to a particular person or cause. But, in the 
case of a trust arising by operation of law, the aim of the law giving 
authority is not specific in the above sense, it not being conceived 
^ith reference to any particularised individual or cause but only in a 
ijeneral way. For, in providing that a trust shall arise in favour of 
such and such persons where such and such circumstances exist, it is 
not the aim of the law giving authority to confer a benefit on any 
particular individual or cause. The aim is simply to benefit all persons 
or objects in general where certain circumstances exist without any 
reference to any particular person or object. 


But, the former view is the one which has been accepted and 
followed in the bulk of the decisions hearing on this section. 

Illtistrations. 

1- A transfers certain property to B without declaring any trust but, at the 
same time, without intending that the transfer should be for the benefit of B. 
Under these circumstances, B will be a resulting trustee for A in regard to the 
property.? The trust will not be one for a specific purpose as it would be one 
arising by operation of Iaw.8 

2. A contracts to sell his immovable property to B, C buys the property 
from A although he has notice of such a contract. Under these circumstances, the 
law makes C a trustee for B.« But as the trust arises by operatiofi of lata and 
not by act of parties, it is not a trust for a specific purpose within the meaning of 
this section.10 


6a« {’79) 4 Cal 897 (918, 923) : 4 Cal L R 193 : 4 Ind Jur 287 (DB) Greendet 
Chunder Ghose v. Mackintosh. (4 Cal 455 followed.) ’ 

7. See Trusts Act, Section 81. 

(’77) 1 All 403 (409) (DB), Param Singh v. Lalji Mai. 

8. (’36) 23 AIR 1936 3^ (33, 34) ; 160 Ind Cas 612 (DB), S/arin6rti Dirtslwio 

V. l^avrojx Pcstonji. ( (1889) 42 Ch D 312 relied on.) 

9. See Trusts Act, Section 91 and Specific Relief Act, Section 3, Illustration (g). 

^ro ^ Gourishankar v. Ibrahim Ali, 

[Sec ( 31) 18 AIR 1931 P C 196 (202) : 58 Ind App 279 : 10 Pat 851 : 133 Ind Uas 

705 (PC), C/dmfra E’lowari Devi v. MohanBikrant Shah. (Testator contracting 
with A that he will bequeath all his properties to him but afterwards bequeathing 
them to B—B is not trustee for specific purpose for A.)] 
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3. Where money which ought to be received by A is received by B, B will 
only be a constructive trustee for A under the law in regard to such money. Thus, 
where on partition of joint family properties between A and B, a debt due from C, 
a third party, is allotted to A but is subsequently received by 2?, the latter will be 
a constructive trustee for A in respect of such debt. This section does not apply to 
such a trust.lt 

4. Where property is transferred to A for a consideration paid by B who 
did not intend to pay such consideration for the benefit of the transferee, A, the 
latter is a constructive trustee for B, because the laiv raises a trust in such cases. 
But such a trust will not be one for a specific purpose under this section.12 As 

S. 2 cl. 11 expressly excludes a benamidar from the category of “ trustees,” A, in 
the above case, will not even be a triistee under this Act, though ordinarily he will 
be a constrxiciive trustee. 

5. A is express trustee for B. C, with notice of the trust, takes a mortgage 

of the trust property and receives from A interest on the mortgage. C is only a 

co7ist7'uciivc trustee for B in regard to the interest received by him.13 

* 

6. Where one of several co-owners of immovable property receives the rents 
and profits of the property, he is (if a trustee at all) only a constrtwtive trustee for 
the other co-owners in respect of such rents and profits.i* 


Section 10 
Note 7 


11. (’83) 6 Mad 402 (403) (DB), Arunanchalla Pillai v. Baynasnnit/ PiUni. 

('■96) 24 Cal 309 (315) (DB)^ Banco Tetvary v. TJoona Teivarii. <lf alter partition 
of the family, one of the members collects any money l)elonging to all llio members, 
.he is not a trustee for the others in respect of the money.) 

12. (’22) 9 AIE 1922 Mad 57 (58, 59) : GGInd Cas 858 :,45 Mad 415 IDB). Kt hhna 
Patter v. Lakshmi. 

(’16) 3 AIR 1916 Mad 524 (525) ■: 28 IndCas 495 (DB), A’amt/njinn v. 

(’84) 7 All 26 (27) : 1884 All W N 219 (DB), Muhammed Habibullah v. Safdar 
Husain, (Joint purchase by two persons—One of them i)aying his share of con¬ 
sideration subsequently — Other not specific trustee.) 

13. (*21) 8 AIR 1921 Mad 125 (126) : 61 Ind Cas 907 ; 44 Mad 277 (DB), Rajah 
Rajeswara Dorai v. Ponnusamy Tevar, 

14. (’21) 61 Ind Cas 393 (393) (Lah), Mt. ShanisnUNisa v. Yakub BakhsU, 

<’21) 8 AIR 1921 Cal 571 (572) : 58 Ind Cas 877 (DB), Biswanibar Haider v. 

Oiribala Dasi. (Karta of Hindu joint family not express trustee.) 

<’89) 16 Cal 161 (169) : 15 Ind App 220:6 Sar 224 : 12Ind Jur416 (PC), Mahomed 
Abdur Kadir v. Anital Karim Banu. (The sons, by reason of their having 
managed their late father's estate, should not bo regarded as trustees.) 

<’15) 2 AIR 1915 All 12 (13, 14) ; 3^^11 233 : 27 Ind Cas 712 (DB), Amina Bibi' 
V. Najmunnissa. (One heir recovering mortgage money on behalf of all heirs of 
a deceased person—No specific trust.) 

[See however (1864) 1864 Buth W R (Gap) 377 (378) (DB). Bacharam Chowdhry 
y,Mahaiab Beebee. (Under Actof 1859 it was held that he was a trustee within 
Section 2 of the Act.)] 

Co-ehar&r in village in U, P. and Punjab absco7idi7ig leaving his land—Another 
co-sharer taking possession of such land — Entry in village papers that the land 
roould bo returned to the abscoyiding co-sharer onhisreturn^There is no specific 
trust : 

(’79) 2 All 894 (306) (DB), Piarey Lai v. Saliga, (Suit against purchaser from 
oo-sharer.) 

(’70) 2 All 460 (468, 464) (DB), Kamal Singh v, Batul Fatiina. (Do.) 

(’80) 2 All 498 (495, 496) (DB), Harbhaj v. Gnmani. (The vill^e administration 
paper could not be regarded as evidence of a pre-existing trust between co-sharers, 
nor as an admission of such a trust by such occupiers.) 

(’81) 3 All 468 (464, 466) (DB), 5ardar Sainey v. Piran Singh. (Per Spankie, J.) 
<’82) 4 All 187 (189, 190) : 1882 All W N 3 (DB), Barkat v. Daulat, 
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See also the undermentioned cases. 

■\Micre. o}} the face of the instrument creating a trust, the 
purposes specified arc not adequate to exhaust the property trans- 
ferrod in trust, it has been held in England that the author of the 
trust will he taken to have expressed a trust in respect of the balance 
also that such balance should be held by the trustees for the benefit 
of the author of the trust or of his heir at law or next of kin, and 
that consequently, the trust in respect of the balance is also an 
cxpyess trust.This view has been followed in this country also and 
the trust in respect of such balance is regarded as a “trust for a 
specific purpose” within the meaning of this section.^^ 


V. Jlarl^arain, 


^ 1 -? (DB), Dhan SingJt 

(Ibil Pun Re No. 5 and 1874 Pun Re No, 73 distinguished.) 

(’76) 1876 Pun Re No. 49, Jaitnal v. Yadu, 

^ Tfaji Ahmad v. Shekh Ahmad. 

i jf) f®74 Pun Re No. 73, Ghadar v. Gurbtxksh. 
f'71) 1871 Pun Rc No. 5, liHldo v. Kaisara Siyigh.^ 

15. (’17) 4 AIR 1017 Pat 608 (609) : 41 Ind Gas 533 (DB), Sheo Narain Ojha v. 
Lam Jfttau Ojha. (Sale of equity of redemption contrary to O. 34 R. 14, C.P. C. 
JMiit for redemption by mortgagor—Section does not apply.) 

(1900) 24 Bom 23 (28, 30): 1 Bom L R 472 (DB), Secretary ofStaUv. Sakharam. 
(Assumption of the control or possession of a khoti village for nearly fifty years 
—Suit for the recovery of the possession of the village by Sardesais brought after 
the period—No specific trust.) 

(’31) 18 AIR 1931 P C 9 (12) : 5B Ind App 1 : 8 Rang 645 ; 130 Ind Cas 609 (PC). 
Annamalai Chettiar v. Muthukaruppan Chettia^r. (Mere liability in equity to 
account for moneys received is not trust for specific purpose.) 

( 85) 8 Mad 525 (532) : 12 Ind App 120 : 4 Sar 644 : 9 Ind Jur 275 (PC), Tiziara- 
marazn v. Secretary of State. (Where a person is convicted for treason and 
Government takes possession of certain property which was in his possession as 
forfeited property but really the property was of some other person, the Govern¬ 
ment is not a specific trustee with regard to such person.) 

(’25) 12 AIR 1925 Pat 68 (87) : 93 Ind Cas 454 (FB), Harihar Pra&ad v. Kesho 
Prasad Singh. (Where a person directs another to acquire property for him (the 
person directing) and furnishes some money for the purpose, but after sometime 
he withdraws from the venture completely but the person directed continues his 
exertions, and as their result, acquires the property, there is only a constructive 
trust and S. 10 does not apply.) 

(’16) 3 AIR 1916 Mad 415 (417) : 29 Ind Cas (DB). Patna Pai v. TheOfficial 
Assignee of Madras. (View of Sadasiva Iyer, J. in this case that an insolvent is, 
under statutory provisions, an express trustee for the Official Receiver is not 
correct.) 

(’20) 7 AIR 1920 Cal 363 (366, 373) : 47 Cal 377 : 55 Ind Cas 157 (FB) Vitam 
Chandra Daw v. Raj Krishna Dalai. (Sale of equity of redemption contrary to 

O. 34, R. 14, C. P. C.—Suit for redemption by mortgagor—Section does not aoDlv ) 

(■27) 14 AIB 1927 Mad 1135 (1136) ; 101 Ind Cas 89. Chinnakannn Padau^liy. 
Paramastva Miidahar. {Do.) ^ 

16* (1838) 1 Dr & Wal 668 : 56 R R 222, Salter v. Cavanagh, 

(1890) 69 L J Q B 7 (11) : 61 L T 686 ; L R 24 Q B D 128, Patrick v. Simpson. 

(1 Dr 

(’14) 1 AIR 1914 Sind 81 (82) ; 8 Sind L R 132 ; 27 I C 332 Lekhra i Fi^winl 
V. Assamal Tarumah (The principle stated in 1 Dr & Wal 668 acceptid but w^ 
held not to be applicable to trust created by deeds of composition.) 

(’97) 21 Bom 646 (664) (DB), Vundravandas v. Cnrsondas. 

(’10) 8 Ind Cas (636 637) : 35 Bom 49 (DB), Mojilal Premanand v. Gouri- 
shankar Khushaljt. (21 Bom 646 followed.) 


✓ 


SUITS AGAINST EXPRESS TRUSTEES 


463 


Bxit this principle will not apply where the trust fails or is Section 10 

avoided wholly or partly and the purpose expressed is defeated to Notes 7-8 

that extent, with the consequence that a resulting trust arises by 
operation of laiv in favour of the author of the trust or of his heir 
at law or of his next of kin. Such a trust is purely a creation of law 
and is, in fact, in disregard of the purpose specified by the author 
of the trust. This section will not apply to such cases. 

8. Form of trust for specific purpose. — No particular 
form is necessary to create a trust for a specific purpose.^ That such a 
trust has been created can be gathered from facts and circumstances 
of the case.^ 

(’22) 9 AIR 1922 P C 212 (214) : 49 Ind App 37 : 102 Incl Cas 832 (PC), Khaw 
Sim Tele v. Chuali Hooi. 

[Compare S. 81 of the Trusts Act of 1882 and Illustialion (b) to tbatsection. The 
difference between the above Illustration and the case given above in the Note is 
that in the Illustration the author of the trust has not declared any intention 
as to the property transferred, whex*eas in the case given above, the author has 
clearly declared a trust in respect of the property transferred but has not speci¬ 
fied the beneficiary with reference to a portion of the property. Under such 
circumstances, the inference is made that he intended that such portion must 
be held in trust for himself and his legal representatives.] 

18. (’39) 26 AIR 1939 Rang 365 (369) : 1940 Rang L R 136 : 186 I. C. 210 (DB), 

Daw Bin v. Daw Chan Tha. (Trust declared invalid for want of registration— 

Sait for account of rents of property held under trust—Section does not apply.) 

(’22) 9 AIR 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Cas 832 (PC), 

Tek V. Chuah Hooi. 

(■79) 4 Cal 455 (466, 470) : 3 Cal L R 315 : 2 Shome L R 153 (BB), Kherode Mo- 
nee Dossee v. Doorgamoney Dossee, (Affirming 2 Cal L R 112.) 

(’07) 31 Bom 222 (232, 233) : 8 Bom L R 328, Mathuradas v. Vandrawandas. 

(’36) 23 AIR 1936 Bom 30 (34) : 160 Ind Cas 612 (DB), Shirinbai Dinshaiv v. 

Nawroji Peslonji. 

(*97) 21 Bom 646 (664, 665) (DB), Vtindrawandas v. Cursondas. 

(’96) 20 Bom 611 (616, 617), Cowasji Nowroji v. Rustomji Dossahhoy. 

(’90) 14 Bom 476 (480, 481), Nana Dal Dallvbhoy v. Harlochand Jagusha. 

(’12) 17 Ind Cas 689 (695) : 37 Bom 447 (DB), Mohaviad Ibrahim v. Abdul Datif, 

(12 Ind Cas 225 dissent^ from.) 

(’06) 7 Bom L R 324 (829), Dady v, Advocate-General. 

(’82) 8 Cal 788 (800, 801) : 11 Cal L R 370 : 7 Ind Jur 17 (DB), Hemangini Dasi 
V. Nobinchand Qhose. 

(’07) 1907 Pun W R No. 173, p. 782 (787) : 1907 Pun Re No. 132, Oulzari Mai v. 

Kiehan Chand. 

(*82) 4 Mad 404 (409), Manickavelu Mudali v. Arhuihnot and Co. 

(’94) 16 All 266 (268) : 1894 All W N 73 (DB), Jasoda Dibi v. Permanand. (6 All 
1 followed.) 

Note 8 

1. Lewin’s “Law of Trusts,” 12th Edition, pages 1126, 1126. 

(’86) 28 AIR 1986 Mod 878 (877) : 169 Ind Cas 362 (DB), Vairavan Chettyv. 

ChetUchi Aehi. (Hundi issued in defendant’s favour for payment of debts of third 
person—Balance to be paid to third person—Such arrangement constitutes trust 

for specific purpose.) 

(’20) 18 AIR 1026 Mad 109 (110, 111) : 91 Ind Cas 671 (DB), Pachaiyappa Cheity 
V. iStvaXrami Ammal. (Roistered instrument is not necessary for creating trust 

of money or moveable property.) „ 

2, (’26) 12 AIR 1926 Pat 68 (89, 90) : 98 Ind Cas 464 (FB), Harthar Prasad 

Singh y, Ke^ Prasad Singh. . . at* 

(*85) 62 Cal 898 (897), Mahomed Babeeb Alum v, Anjuman Ara Begum. 
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A tmiisaction may be a trust although the trustee himself is 
partly entitled to the benefit of the trust.^ 

9. Alleged trustee must be owner of trust property,_ 

A trust being, as has been seen in Note i to s. 2, cl. 11 . an obligation 
annexed to the oirncrshf'p of property, unless the alleged trustee is the 
of the property to which the trust relates, there will be no trust 
and therefore no trust for a specific purpose.^ But the subject-matter 
of a trust need not necessarily be the entire interest in any property. 
There may he a trust even in respect of a limited interest or right in 
property. Thus, even a right of possession may be vested in trust for 
another’s benefit, (see Note 5.) But. it will be noted that even in such 
cases the trustee is the otoner of the right which is the subject-matter 
of the U'nst. Where the alleged trustee is not the o\uner of the interest 
uhich is said to be subject to a trust, there can be no trust. 

Illustrations, 

1. A person who is merely in possession of property on behalf of another as 
I ns manag er or agent is not a trustee for him in regard to the property.2 The 

(’26) 13 AIR 1926 Mad 109 (110, 111) : 91 Ind Cas 671 (DB). Packaiyappa Chettu 
V. Sivakamx Ammal. 

3. (’27) 14 AIR 1927 Mad U34 (1134) ; 100 Ind Cas 506, KxUty Pokker v. Vssan 
Mayan. (AIR 1923 Mad 667 and AIR 1918 Mad 674 followed.) 

See definition of “trust” in Section 3, Trusts Act, 1882. 

Note 9 

1. (’40) 27 AIR 1940 Pat 90 (91) : 186 Ind Cos 859 (DB). Kamiriiddin Khan v. 
Badruniussa Bibi. 

(’29) 16 AIR 1929 P C 77 (80) ; 114 Ind Cas 565 (PC), Hariram v. Madan Gopal. 
(Irust retains the actual ownership in the trustee.) 

(’22) 9 AIR 1922 P C 123 (126, 127) : 65 Ind Cas 161 ; 48 Ind App 302 : 44 Mad 
831 (PC), Vidya Varuthi v# Dalaswami Iyer. 

See also Section 3, Trusts Act, which defines trust as an obligation annexed to 
ownership of property. 

See also Snell’s “Principles of Equity,” 11th Edition, page 51, where “trust” is 
defined as a beneficial interest in or beneficial ownership of real or personal pro¬ 
perty unattended with the legal ownership thereof. 

See also Lewin in his treatise on the “Law of Trusts,” 12th Edition, pa«e 11, where 
he defines a trust as a confidence reposed in some other. . . . annexed^ in privity 
to the estate of the land. ..... 

See also Salmond’s “Jurisprudence,” 8th Edition, page 287. 

2 . See Salmoud’s “Jurisprudence,” 8th Edition, page 287. 

(’41) 28 AIR 1941 Nag 181 (185) (DB), Shri Mahadeoji v. Baldeo Prasad. (Pro¬ 
perty entrusted to 4 by a specific trustee for safe custody and management and 
eventual return is not property vested in A for a specific purpose.) 

(’40) 27 AIR 1940 Pat 90 (91) ; 186 Ind Cas 859 (DB), Kamiruddin Khan v 
Badrunnissa Bxh\. (Persons by executing deed entrusting their property to 
another person for good management with powers tosell—Executants reserving to 
themselves power to sell or mortgage with manager’s con35ht —Deed held did^t 

for rendition o£ accounts held governed 
by Article 89 and not by Section 10.) ® 

Pada Dev. Kan Bast Dasi. (Where a person being unable to look after the pro- 

nian^ement to his nephews who continued in maoage- 
. , , .. .* it be supposed that a fiduciary relationship was 

circumstances after his death, such a relationship can by no 

Section 10 ) ^ S® c eemed a trust for a specific purpose within the meaningof 
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reason is that such a manager or agent is not the owner of any inte?’es( in regard 
to which he can be said to be a trustee. 

2. The guardian of an infant who is in possession of the infant’s property on 
•the latter’s behalf is not a trustee as he is not the oivne?" of the property.3 

3. Although the directors of a company are quasi trustees they are not 
trustees of the property of the company within the meaning of this section because 
the property of the company is not vested in such directors as ow7ief $.* 

4. The statutory liability of the Government under the provisions of Bengal 
Act XI of 1859 to return to the owner of land sold for arrears of revenue the 
surplus proceeds of such sale, is not the liability of a trustee because the surplus 
sale proceeds do not vest in the Government as owner. The owner of the land 
continues to be the owner of such proceeds.^ 

5. When a Court of Wards takes charge of an estate, the Government does 
■not become a trustee for the rightful owners because the ownership of the estate 
is not transferred to the Government in such cases.^ 

6. Property comprised in a Hindu or Mahomcdan religious endowment is 
generally vested in the deity or the institution which is regarded as a juristic 
.person capable of owning property. The manager of the endowment, although he 
may be called a trustee, is not really one in the eye of the law. Hence, a suit 
-against such manager would not have fallen within the scope of this section but 
for the special provisions contained in the second paragraph of this section which 
makes such person a trustee for the purposes of this section. (See Note 2-1.) 


Section 10 
Note 9 


.(’98) 1898 Pun Re No. 34, The JRajah of Faridkote v. Sardar Gurdatfol Singh. 
(Section 10 does not apply to suit brought against a khazanchi to recover inoiioys 
said to have been misappropriated by him from money inhischarge—Suchmunc-y 
is not vested in trust for any specific purpose with khazanchi.) 

Tlia following deehlon* under the Act of 1959 which seem to lay down a different 
vl^w or# not correct. 

'(’76) 1876 Bom P J 124 (DB), Bai Chandan v. Dulahhram. 

(1864) 1 Suth W R 126 (127) (DB), Shaw Gholam Nujjuff v. Toossoodduclc. 

C68) 10 Suth W R 174 (174) : 1 Beng L R (S N) 11 (d) (DB), Farahi Dass v. 
Mahaiah Chunder. 

3 . (’26) 12 AIR 1926 Rang 289 (289, 290): 3 Rang 206 : 86 Ind Cas 297 ^DB), Ma 
Thein May v. T7 Po Kin, (18 Bom 119 followed.) 

(’37) 24 AIR 1937 Bom 334 (335, 336) : 170 I. C. 647 : ILR (1937) Bom 636 (DB). 
Kisandas Laxmandas v. Godavaribai Oovinddas. (Court guardian is not express 
trustee—At the most he is a constructive trustee.) 

[See also (’16) 2 AIR 1916 All 121 (122) : 28 I.C.861 (DB), ML Munna Kunwar 
V, Venaik Bam. (Doubted if time would run at all in favour of guardian.)] 

[But see (’15) 2 AIR 1915 Low Bur 132 (133) : 26 Ind Cas 700, Maung Yin v. 
Ma Saw Myaing. (Position of holder of certificate under Minors Act (Bengal Act 
40 of 1868) is that of express trustee.)] 

• 4 . (’88) 26 AIR 1938 Mad 60 (62) : 180 Ind Cas 462 (DB), Venkatasiibra^naivia 
Ayyar v. Sivagurunaiha Chettiar. 

(’81) 18 AIR 1981 Mad 68 (69, 60) : 128 I. C. 477 : 54 Mod 153 (DB), Narasimha 
Aiyangar y. Official Assignee of Madras. (AIR 1926 Mad 109 distinguished.) 
,(’24) 11 AIR 1924 Lah 486 (487) : 6 Lah 27 : 79 I. C. 740 (DB), Daulat Bam v, 
Bharat National Bank Ztid.^ Delhi. 

(’94) 18 Bom 119 (180,181) (DB). Kathiawar Trading Co. v. Virchand Dipchand, 
(’28) 10 AIR 1928 Lah 68 (69, 60) : 71 I. C. 899 (DB). The Bank of Multan Ltd, 
' V. Hvkam Chand, 

S. (’91) 18 Cal 234 (240, 241) (DB), Secy, of State v. Fatal AH. (Overruled in 20 
Cal 61 (FB) on another point.) 

(’98) 20 Cal 61 (67, 60) (FB), Secy, of State y. Guru Proshad Dhur. 

S, (’82) 6 Mad 91 (106, 106) (FB), VisiaramarasuVirabahu y. Secy, of Stale. 

2.Lim.30. 
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7. The mana^'cr of a Hindu joint family is not a trustee for the other 
members of the family as tlie shares of the latter are not vested in the manager as 
owner (hough he is entitled to manage the whole property.? (See also Note 10.) 


M. A 
the propert 
owner.® 


receiver of property appointed by a Court is not a trustee as the title to 
y does not vest in him and his possession is on behalf of the rightful 


See also the undermentioned cases,^ and Notes IS and 19. 


10. Owner of property must be under obligation to hold 
it for another’s benefit. — It is of the essence of a trust that a 
person wlio is the owner of property must be under an obligation to 
bold such property for the benefit of another. Thus, it has been held 
that the mere fact that a Hindu husband dies desiring his wddow to 
adopt a son, does not impose any obligation on the widow to hold her 
husband s estate for the benefit of the son to be adopted by her.^ 
Si milarly, it has be en held that merely because a property is purchased 

7. (’21) H AIR 1921 Cal 571 (572) : 58 Ind Cas 877 (DB), BiswambJiar Haider v. 
GiribaJa Dasii^ 


iSec aho (’40) 27 AIR 1940 Cal 51 (53) : ILR (1940) 1 Cal 183 : 186 Ind Cas 546 
(DB), Benoy Krishna v. Atul Krishna. (Suit for accounts against karta of 
Dayabbaga joint family by a junior cosharer — S. 10 is not applicable.)] 

8. (’26) 13 AIR 1926 Cal 385 (392, 393) : 52 Cal 914 ; 90 I. C. 851 (DB), Eastern 
Mortgage <D Agency Co. v. Muhammad Fazlul Karim. 

[See also (’36) 23 AIR 1936 Mad 170 (170, 171) : 161 I. C. 843, Sitaramastvamy 
V. Mahalakshamamma. (Receiver appointed by private arrangement between 
parties to litigation.)] 

9. (’39) 26 AIR 1939 Bom 126 (128) ; lER (1939) Bom 154 : 181 I. C. 375 (DB). 
Malojirao v. Keshav. {Ajahai gumastas appointed for the purpose of collecting 
fees and emoluments and paying those over to the plaintiff, Deshmukh of the 
villages, are not trustees for specific purpose as the money collected does not vest 
in them.) 

(’39) 26 AIR 1939 Mad 722 (723): 189 I. C. 316 (DB), Chandra Kesavalu v. Peru- 
vial Chettiar. (Vendor leaving a portion of purchase money in the hands of vendee 

for the plirpose of paying the same to his minor son after he attains majority_ 

There is no trust as the money does not vest in the vendee.) 

( 38) 25 AIR 1938 Mad 295 (297, 298), Seshagiri Boo v, "Venhataramayya Appa 
Bao Bahadur. (The statutory right conferred on zamindar by S. 34, cl. (6) of the 
Madras Regulation (28 of 1802) to manage the property of the defaulting tenant 
until the amount due is discharged does not create the relationship of a trustee 
and cestui que trust between them as there is no transfer of the tenure and no 
right of disposal over the land.) 

(’26) 12 AIR 1925 Pat 68 (89): 931. C. 454 (FB), Harihar Prasad v. Kesho Prasad 
(’ll) 9 I. C. 391 (393): 38 I. A. 23: 33 All 125 : 14 Oudh Cas 95 (PC), Muhamrnad 
Bakar v. Muhammad Bakar AH Khan. (Land claimed byXas malik_ Y claim¬ 
ing to be entitled to possession till certain dues of his were paid_Land settled 

with Fin accordance with possession andX directed to redeem by paying the dues 
— Y held was not a trustee.) 


(’37) 24 AIR 1937 Bom 433 (441) : 171 Ind Cas 844 (DB), Vithalrao v. Baswani 

Bxsto. (Mere assumption of management by Sovereign power on default of watan- 

dar to pay fixed judi is not tantamount to vesting in trust for specific purpose.) 

(■37) 24 AIR 1937 Mad 787 (787) : 177 Ind Cas 163. Secy, of SMe v. ^atha. 

(Magistrate appointing some one to cultivate land attached under S. 146,Cr.P.C., 

and to deposit sale proceeds of the crops in treasury — Government though not 
trustee is stakeholder.) 


Note 10 

1 . (69) 2 Beng L R A C 313 (314) (DB), Gohinda Chandra v. Anand Mohan. 
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in the name of a Hindu idol from funds belonging to the purchaser, Section 10 

obUgation to hold the property for the benefit of Notes 10-11 

the idol/ 

Where A transfers his estate to B in trust for himself (i.e.. A) 

for the purpose of discharging his debts, B is a trustee only for A and 

not for A’s creditors, and is under no obligation to hold the estate for 
their benefit/ 

11. Obliption must arise out of confidence. — A trust 
denotes an obligation based on confidence. Hence, an obligation based 
on contract^ cannot give rise to a trust. 

Illxi.strations. 

4 

1. A contract for the sale of immovable property creates an obligation 
annexed to the ownership of propcrty.i^ But such obligation being based on 
contract and not confidence, does not give rise to a trust.2 

2. A enters into a contract with H for the payment of a certain sum of 
money to C. This does not give rise to a tru&t in favour of C. Thus, where A 
mortgages or sells his immovable property to B and a part of the consideration is 
left with B under a contract that the latter should pay it to A's creditors, no 
trust is created and the latter cannot sue B for the amount as there is no privity 
of contract between B and them.3 

3. The liability of a Muhammadan husband to pay dower to his wife is 
based on contract and consequently the husband is not a trustee for such dower.^ 

4. The relationship between a debtor and creditor is based on contract and 
hence the debtor is not a trustee for the creditor.^ 

2. (’69) 11 Suth W R 13 (14) : 2 Beng L R A C 155 (DB), Brojo Sundari Debia 
V. Bani Liuchmee Koonwaree. 

3. (’98) 25 Cal 642 (647, 648) : 2 Cal W N 469, William Bobert Fink v.Maharaj 
Bahadur Singh. 

See also Note 22. 

Note 11 

1. (1880) 29 W R (Eng.) 269 (273) : L R 5 Q B D 518 ; 50 L J Q B 90 : 44 L T 

454 : 46 J P 420, Wilson v. Lord Bury. 
la. See Section 40, Transfer of Property Act. 

2. (’76) 2 Cal 323 (326) (DB), Ahmed Muhamedy. AdjeinDoophj. (Saleof shares ) 

3. (’39) 26 AIR 1939 Mad 722 (723) : 189 Ind Cas 316 (DB), Chandra Kesavalu 
V. Perumal Chettiar. (Vendor leaving a portion of purchase money with the 

vendee for the purpose of paying it to his minor son after attaining majority_ 

Vendor undertaking to pay interest on same— Held that there was no trust and 
the transaction was in the nature of a loan.) 

(’19) 6 AIR 1919 Pat 344 (345) : 61 Ind Cas 320, Mukhi Singh v. Kishun Singh. 

(*11) 9 Ind Cas 988 (989) (Cal), Deb Narain Dutt v. Bam Sadhan Mandal. 

4. (’69) 11 Suth W R 212 (214) : 2 Beng L K A C 306 (DB), Meer Meher Ali v. 

Mt. Amanee, 

5. (*1880) L R 6 Q B D 618 (630, 631) : 29 W R (Eng.) 269 (273) : 60 L JQB90: 

44 E T 464 : 46 J P 420, Wilson v. Lord Bury. (The plaintifis had deposited a 
certain sum with the company of which the defendants were the directors.) 

(’26) 12 AIR 1926 Nag 116(116,117): 811.0.t605(DB), BAaiyafofv. RaiBehartfof. 

(’14) 1 AIR 1914 Mad 171 (178, 174) : 22 Ind Cas 936 (DB), Bajammal v. 

Lakshmammal. (A mere deposit of moveables or money by A with B would not 
make B the trustee of A on an express trust.) 

[Sm (’06) 82 Cal 799 (813) : 9 Cal W N 443, Chandra Rally Deby y. Edmtmd- 
peUy Chapman. (Officers charged with payment of Government debts are not 
trustees.)] 


V 
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Notes 11-13 


5. A banker is ordinarily not a trustee for liis customer in respect of the 
latter’s moneys in the bands of the banker, the reason being inter alia that the 
rclation-bip between the parties is based on contract and not confidence.® (See 
Ki>U' 1''.) 

G. An agent is not a trustee for his principal in respect of the latter's 
moneys that may come into his hands, the reason being that the agent’s obliga¬ 
tions to his principal are based on contract and not confidence.^ 

7. A company does not hold the dividends declared on shares in trust for 
the share-holders. The right of the share-holders to recover such shares is based 
on contract. 

Every trust implies an obligation based on confidence. Such 
confidence may be actually reposed by one party in another and 
accepted by him or it may be raised by implication of lawf In the 
former case, the trust would be one arising by act of parties or a 
trust for a specific purpose within the meaning of this section. In the 
latter case, the trust will be one arising by operation of law and will 
be outside the purview of this section. See Note 7. 

It may also be noted that every obligation in respect of property 
which is based on confidence and not on contract need not give rise 
to a trust. Thus, in the undermentioned case,® where the defendant 
was api)ointed by private arrangement between the parties to a suit 
to collect the income of the suit property to be handed over to the 
successful party in the end, it was held in the circumstances of the 
ease that there was no contract of agency and that the defendant was 
only in the position of a receiver or administrator. At the same time 
it was held that there was no properly constituted trust so as to 
attract the operation of this section. 

12. Trust must be one created by act of parties. —See Note 7. 

13, Instances of trust for specific purpose,—The following 
are some instances of a trust for a specific purpose as explained in 
Note 7 above : 

(i) On the occasion of a betrothal, the bridegroom’s father made over 
a sum of money to the keeping of the bride’s father as a fund 
constituting her palla or dowry in accordance with the usual 

6. (1880) 29 W B (Eng) 269 (273) : L R 5 Q B D 518 : 50 L J Q B 90 : 44 L T 
454 ; 45 J P 420, Wilson v. Lord Bury. 

7. (’39) 26 AIR 1939 Bom 126 (128) : I L R (1939) Bom 154 : 181 Ind Cas 375 
(DB), Malojirao v. Keshav. (Plaintiff, Deshmukh of villages entitled to fees and 
emoluments from revenues thereof — Defendants who were n jahat gwmastas 
'appointed by Peshwas, making collections for plaintiff — Collections made not 

jmid to plaintiff since 1922 — Plaintiff suing to recover collection ^_ Held that 

S. 10 did not apply as defendants were to be regarded as agents of plaintiff and 
no fiduciary relation existed between them.) 

(’25) 12 AIR 1925 Nag 115 (116, 117) : 81 Ind Cos 505 (DB), Bhaiyalal v. Bai 
Beharilal. 

7a. (’24) 11 AIR 1924 Mad 721 (722) : 79 I. C. 947, Gurunatha Rama SesJiayya 
V. Sri Tripurasundnri Colton Press, Beswada. 

8. Lewin’s “Law of Trusts,’’ 12th Edition, page 12. 

9- (’36) 23 AIR 1936 Mad 170 (170, 171) ; 161 Ind Cas 343, v. 

Mahalaksh ;« n m ma. 
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practice of the caste. It was held that a trust was created for a 
specific purpose, viz., for the provision of the customary dowry of 
the betrothed girl.^ 

(2) Where a Hindu widow who was the natural guardian of her minor 

sons handed over a sum of money to her brother for the benefit 
and education of her sons, it was held that she constituted the 
brother a trustee for a specific purpose." 

(3) One of the terms of a family arrangement was that a certain sum 

should beraet apart from the family funds for the i^ayment of the 
debts-of a certain member, v. It was also arranged that a sum of 
money should be ifiaced with D who should discharge the debts' 
and pay the balance to V. A hundi was given to D under the above 
arrangement and the hundi ■was cashed by him. It was held that 
D was constituted a trustee of the money for the specific purpose 
of paying the debts of v and the balance to v himself.® 

(4) Where a father executed a settlement deed by •?\’hich he gave certain 

properties to his son and directed him to pay a certain amount to 
the settlor’s daughters, it was held that there was a specific trust 
in favour of the daughters.* 

(6) A hands over certain sums of money to B in order that the latter 
should carry on a money-lending business in his own name, but 
for the benefit of A. This constitutes a trust for a specific purpose.® 

(6) Where a person, in anticipation of his death, handed over his 

property to the defendant and directed him to i^ay certain specified 
debts out of such property and to apply the surplus for the support 
of his family, it was held that a specific trust was created for the 
benefit of the creditors whose debts were specified.® 

(7) On the dissolution of a partnership between B and R, “it was 

arranged that the 8/l6ths of the said B in the three anna share of 
the commission earned in the H mill should be continued and that 
the said R should receive the said three anna share of the commis¬ 
sion as aforesaid and on receipt .thereof hold s/lCths for B.” It 
was held that this created a trust for a specific purpose.^ 


Note 13 

1. (’08) 82 Bom 394 (399, 400) : 10 Bom B R 540 (DB), Bhurabhai Jamnadas v. 
Bai jRuxmanL (The expression “trust for a specific purpose” was used like 
“express trust.”) 

2. (’28) 16 AIR 1928 Bom 58 (58) : 52 Bom 184 : 107 I. C. 705 (DB), Chintaman 
y. KJianderao. (32 Bom 894, relied on.) 

3. (’86) 28 AIR 1986 Mad 876 (877) ; 169 Ind Cas 362 (DB). Vairavan Chctiy v, 
CJiettichi Achi, 

4. (’84) 21 AIR 1934 Mad 278 (273) : 148 Ind Cas 685, NacJiimuthu Ammal v, 
Muthusamy, (AIR 1914 Mad 95, relied on.) 

5. (’26) 13 AIR 1926 Mad 109 (110, 112) : 91 Ind Cas 671 (DB), Pachaiyappa 
Ohetty V. Sivakami Ammal. (AIR 1922 Mad 57, distinguished.) 

6« (*90) 17 Cal 620 (628, 629) (DB), Suddaiook Kootary y. Bam Chmvder. 

7a (’07) 81 Bom 418 (426, 427): 9 Bom B R 287, Narrondas Bamji Narrondai 
Bamji. ( (1898) 2 Q B 890 followed.) 


Section 10 
Note 13 
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(8) In the uiKlerincntioned case,® the East India Company on taking 
over the jn-opetties of a Native Raj entered into an agreement 
'^\-ith the creditors of the Raj '^'hereby the Company agreed to pay 
their debts and to set apart a siifticient portion of the revenues of 
the place for the payment of the debts. It was held that in the 
circumstances of the case, the above arrangement created a trust 
for a specific purpose. 

Sec also the undermentioned cases.^ 


8. ('2:i) 10 AIR 1923 Mad 607 (670) ; 46 Mad 259 : 74 Ind Cas 7d4.{DB). Seci/. of 
State V. Radhika Pra$.ad. 

9. (’40) 27 AIR 1940 P C 45 (46) : I L R (1940) 1 Cal 415 ; I L R (1940) Kar P C 
109 ; 67 Ind App 129 ; 187 Ind Cas 108 (PC), Gadadhar MrdlickwOfficial 
Trustee of Bengal. {S, a testator by bis will appointed his son R and two other 
persons A and B to be executors and trustees of his will and bequeathed all the 
properties after providing for the maintenance of his widow_One moiety of the 
properly was to be in trust for his son R upon his attaining 21 years of age and 
the other moiety in trust for the male issues of — In case R died without male 
issues the moiety was to go to a certain trust fund—In case R died'issueless 
before attaining 21 years of age his moiety was also to go to the trust fund— Held 
that there was a trust for specific purpose.) 

(’38) 25 AIR 1938 Cal 336 (337) : I L R (1938) 2 Cal 81 : 176 I. C. 681, Kalipada 
Bhattacharjee v. Kali Kumar Pal. (Money entrusted for the specific purpose of 
investment.) 

(’15) 2 AIR 1915 Bom 282 (283, 284) : 39 Bom 572 ; 31 Ind Cas 277, Secy, of 
State V. Bapuji. (Money due from Satara Government to plaintiff — Satara 
Government taken over by British Government — Amount credited in favour of 
plaintiff in Government account books — Held from this and other facts that 
there was a trust for a specific purpose in plaintiff’s favour.) 

(’23) 10 AIR 1923 Nag 90 (91), Nanideo v. Keshee. (Village pasture lands enjoyed 
by the khatedars as trustees for the villagere.) 

(’27) 14 AIR 1927 Mad 1134 (1134) : 100 Ind Cas 506, Kutti Pohhar v. Vssan 
Mayan. (A partition took place between membei's of a family; one of the parties 
receiving property of a higher value in consideration of his undertaking to pay a 
certain sura of money to a widow and daughter in the family and the document 
further providing that in case he failed to do so, he and the properties allotted 
to his share should be liable for the amount—In a suit to enforce the obligation, 
held that a charge was created and inasmuch as the obligation annexed to 
specific property arose out of a confidence reposed in and accepted by the owner, 
the person who undertook the obligation was a trustee and the party to whom 
the payment was due was a cestui que 

(’20) 7 AIR 1920 P C 208 (209) (PC), Somasundaram Chetty v, Arunachallam 
Chetty. {Held on construction of document that it created trust for specific 
purpose.) 

(•24) 11 AIR 1924 All 884 (886, 887) : 47 All 17 : 84 Ind Cas 631 (DB). Behari 
Lai V. Shiv Narain. {A providing by will that half the property should go to B 
and the other half should be in the custody and management of B or other per¬ 
sons who got the property from B but that the income arising from such half of 
the property should be devoted to certain religious objects—that the per¬ 
sons who got the property as heirs of B after B's death, were express trustees.) 

(’74) 21 Suth W R 415 (416) (DB), Syed Shah Alleh Ahmed v. Mt. Bibbee Nusee- 
bun, (Property vested in a person, partly for charitable purposes and partly for 
the benefit of others.) 

( 24) 11 AIR 1924 Mad 920 (920) : 85 Ind Cas 508, Muhammad Mathir Rowthan 

V. Kasa Roxvthan. (Acknowledgment of trust for specific purpose.) 

(70) 7 Bom H C R A C 149 (152) (DB), Vithal Viswanath Prabhu y. Rama- 

cJuindrA SAdashiv Kirhirc. (Immovable property made over to defendant to sell 
and pay to plaintiff.) 
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14 . Mortgagee in possession after the mortgage has been Section 10 
discharged is not a trustee, — Section 2 cl. (ii) expressly excludes Notes 14-15 
from the definition of “trustee” a mortgagee in possession after the 

mortgage has been discharged. Hence, this section will not apply to 
a suit against such mortgagee. Even if such mortgagee had not been 
excluded from the definition of trustee by S. 2 cl. (ii), he w'ould only 
be a constructive trustee and not an express trustee or a trustee for a 
specific purpose^ and therefore this section would not have applied to 
him. 

Although in the Act of 1859 there was no definition corresponding 
to S. 2 cl. (ll) and although s. 2 of the Act only used the word “trustee,” 
it was held under that section that a mortgagee in possession after the 
mortgage had been discharged was not a “trustee” within the meaning 
of the section.^ 

See also Article 105. 

15. Benamidar is not trustee. — Section 2 cl. (ll) expressly 
excludes a benamidar from the definition of “trustee.” Hence, a 
benamidar is not a trustee for a specific purpose within the meaning 
of this section.^ Even in the absence of the provision excluding a 

(’77) 1877 Bom P J 195, Harihar y. Shidheshvar. (Partition decree—One member 
of the family becmning trustee of shares of the other members of the proceeds of 
property in his possession not actually divided by metes and bounds.) 

(1900) 2 Bom L R 418 (419) (DB), Girdhariji v. Shamabetti. (Disposition which 
vests the possession of house in S for a specific purpose, namely, to realise the 
rents and after deducting outlays and expenses to keep half of the balance herself 
and pay the other half over to N for the purpose of performing services to the 
deity.) 

(*91) 14 Mad 61 (6.^) (DB), Sethu v. Krishna. (Property given by maternal grand¬ 
father to plaintiff’s father in trust for plaintiff.) 

(’88) 11 Mad 274 (277, 278) (DB), Sethu v. Subrainanya, (A dharmakarta of a 
pagoda is a trustee.) 

(’06) 2 All Ii Jour 247 (251, 252) : 1905 All W N 89 (DB), Miira Lai Sahi v. 

Hajib Lochan Sahai. (Property made over to A in trust to be restored on demand 
to the cestui que trust.) 

(’69) 12 Suth W R 319 (319, 320): 3 Beng L R A C 409 (DB), liakhal Das MadaJc 
v. Madhusudan Madak. (Do.) 

(’18) 6 AIR 1918 Lah 351 (352) : 45 Ind Cas 325 : 1918 Pun Re No. 66, Mt. Seoti 
V. Bhagirath. (When land is assigned for a fixed term, a suit for its recovery 
on expiry of the term is governed by 8. 10.) 

(*10) 8 Ind Cos 781 (781) (Mud) (DB), M. D. Tirumalai v. Bavia Subhier. (Suit 
by Kattalai manager for recovery of share of tasdik amount from temple trustee 
who received it from Government in trust for Kattalai.) 

<’27) 14 AIR 1927 Bom 898 (398, 399) : 103 I.C. 418 (DB), Mahennedsa Khadirsa 
v. Khadersa, (Trust to manage devasthanam lands and pay surplus to others.) 

Note 14 

1. See Notes under S. 2 clause 11. 

iSee also ('19) 6 AIR 1919 Oal 809 (311) : 52 Ind Cos 902 (DB), Kshetra Nath v. 

Durgapada Afandal,'} 

2. (’68) 9 Suth W B 187 (189) : Beng L R Sop Yol 901 (F B), Baboo Lall Doss v. 

Jamal AH, 

See also Section 2 (11) Note 3 

Note IS 

1 . ('22) 9 AIR 1922 Mad 57 (59) : 45 Mad 415 : 66 Ind Cas 858 (DB), Krishnan 
PaUer LaMhmi, 
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benamidar from the definition of “trustee,” he would only be a 
consiractive trustee and not a trustee for a specific purpose^ and 
Iienco iliis section would not have applied to him. 

Altliough the Act of 1859 did not contain any definition corres- 
l^onding to s. 2 cl. (ii), and s. 2 of the Act only used the word “trustee,” 
it was held that the section did not apply to a “benamidar.”^ 


16. Executor or administrator not specific trustee._It is 

well settled that the executor of a will is not as such a trustee for 
a specific purpose within the meaning of this section.^ The reason 
is that altliough an executor is in law the owner of the deceased 
testator s proiierties and holds such properties for the benefit of 
others such as creditors of the deceased and legatees, the position and 
obligations of the executor arise by operation of law and not by act 
of parlies. Thus, although a testator may appoint a certain person 
as executor, the properties of the testator vest in the executor by 
operation of law and not by the act of the testator.^ Similarly, the 
obligations of the executor in favour of legatees and creditors of the- 
testator arise by force of law and not by the act of the testator.^ 

But, where a testator appoints a person as executor and also 
bequeaths to him certain properties, directing him at the same time 
to pay out of such properties certain specified legacies or debts, the 
executor will he a t rustee for a specific purpose.^ 

2. See Note 3 under S. 2 clause 11. 

3. (’69) 11 Suth W R 72 (76) ; 2 Beng L R A C 284 (DB), XJma Sunduree Do&see 
V. Dwarka Nath Boy, 

Note 16 

1. (’38) 25 AIR 1938 Pat 600 (602) : 17 Pat 350 : 181 1. C. 283 (DB), Hemangini 
Devi V. Anil Krishna Banerjee. 

(’27) 14 AIR 1927 Bom 424 (425) ; 103 Ind Cas 225, Jamnadas Goverdhandas v. 
Damodhardas Chunilal. 

(’10) 8 Ind Cas 189 (190) (Bom), Gajanan Vinayak v. Watnan Sham Rao. 

(’26) 13 AIR 1926 Cal 1 (52) : 93 I. C. 385 (DB), Prayag Kumari Devi v. Shiva 
Prosad Singh, (Executor is constructive trustee.) 

(’09) 1 Ind Cas 289 (301) (Cal) (DB). Baroda Prosad v. Gajendra Nath, 

(’79) 4 Cal 897 (919, 924) : 4 Cal L R 193 : 4 Ind Jur 287 (DB), Greenchnuder 
Ghosh V. Mackintosh. (2 Bom 388 distinguished.) 

(’75) 14 Beng L B 21 (45, 46) (DB), Gopal Narain v. Muddomutty Guptee, 

(’29) 16 AIR 1929 Lah 753 (757): 122 I. C. 467: 11 Lah 325 (DB), H, P. Robson v. 
Administrator-General of Punjab. {A fortiori executor deson tort is not specific 
trustee.) 

(’15) 2 AIR 1915 Mad 1184 (1188) : 27 Ind Cas 849, Ramanathan v. Ragammal. 
(’10) 5 Ind Cas 832 (833) (Mad), Nagarathnammal v. Namasivaya Mudali, 

(’36) 23 AIR 1936 Bom 30 (34) : 160 Ind Cas 612, Shirinbai v. Nowroji, 

(’79) 4 Cal 455 (465, 470) : 3 Cal L R 315 (DB), Kherodemoney Dossee v. Doorga^ 
money Dossee. (Affirnjing 2 Cal L R 112.) 

See also Snell’s “Principles of Equity”, 11th Edition, page 152. 

Lewin’s “Law of Trusts”, 12th Edition, page 1126. 

2. See Succession Act (1925), Section 211, 

3. See Succession Act (1925), Sections 325 and 328. 

4. (’40) 27 AIR 1940 P C 45 (46); ILR (1940) 1 Cal 415: ILR (1940) Kar P C 109: 

67 Ind App 129 :187 Ind Cas 108 (PC), Gadadhitr Mullick v. Official Trustee of 
'Bengal. (S, a testator by his will appointed his son R and two other persons A 
and B to be executors and trustees of his will and bequeathed all the properties 
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AVhere a debtor of the testator becomes the executor under his Section 10 
■will, the executor will be a constructive trustee in regard to such debt Notes 16-17 
for the persons interested in the debt.^ Hence, he will not be a trustee 
for a specific purpose in regard to such debt, 

A person to whom letters of administration to the estate of a 
deceased person have been granted is not a trustee for a specific 
purpose, although the estate vests in him under the law for^he benefit 
of others.® The reason is that the rights and obligations of such a 
person arise by operation of law and not by act of parties. 

See also Article 123 Note 8. 

17, Trustee de son tort, whether specific trustee, — A 
person who by mistake or otherwise assumes the character of a trustee 
when it really does not belong to him is a trustee de son tort} Thus, 

after providing for the maintenance of his widow. One moiety of the property was 
to be in trust for his son jR upon his attaining 21 years of age and the other moiety 
in trust for male issues of i?, but in case R died without any issue the moiety was 
to go to the trust fund known as Rupcband Dhar Trust estate — Held that i? was 
a trustee for specific purpose.) 

(’81) 7 Cal 772 (775, 776) : 9 Cal L R 327 (DB), Anund MotfC Dali v. Grish 
Chunder Myti. (Scott v. Jones, 4 C & F 382 and Williamson v. Naylor, 3 Y & 

C; Ex., 208 followed.) 

(’03) 30 Cal 369 (384, 386) : 7 Cal W N 353 (DB), Nistarini Dassce v. Nundo Lai. 

(Affirmed on appeal in 33 Cal 180 (PC).) 

(’05) 29 Bom 267 (280, 281, 282) ; 7 Bom Li R 45, Moosabhoy v. Yakubhhai. (Will 
validating and confirming prior trust deed — Executor not appointed trustee but 
directed to carry out the provisions of the trust deed— Held he was express trustee.) 

(’76) 2 Cal 45 (56), Treeyoorasoondery Dossee v. Dahendra Nath Tagore. 

(’10) 9 Ind Cas 951 (953) (Bom) (Y>W),Jehangir Dadabhai v. Kaikhusrtt Kavasha. 

\See (’01) 25 Bom 429 (432) : 3 Bom L R 45 (DB), Ramdhan v. Manibhai.'] 

{See also (’38) 25 AIR 1938 Mad 60 (64) : 180 Ind Cas 462 (DB), Venkatasubra^ 
mania Ayyar v. Sivagurunatha Chettiar. (Where persons named as executors in. 
a will were not merely executors but were charged with the duty of managing 
the property and pay one-third of the income to charity and two-third of the 
income to the charily after a certain event, it was held that the executors ^Yere 
trustees.)] 

5. (’09) 4 Ind Cas 283 (285) (Bom), Damodar v. Dayal Howji. 

Sec Section 87, Trusts Act. 

The Wew 9 Mprwd In the following casts that thera It a trust for a tpeelfle purpose Is not 
correct* 

(’08) 10 Bom L R 346 (351), Yakub Ibrahim Sayani v. Bai Rahimaibai. 

(’09) 4 Ind Cae 462 (464, 465) (Cal), Basir AH v. Hafiz Nazir AH. 

6. (’17) 4 AIR 1917 Pat 74 (76) : 2 PatL Jour 642:40 I.C. 860 (DB), Janardhan 
Prosad v. Mt. Jankibati Thakurain. 

(’10) 6 Ind Caa 832 (888) (Mod), Nagarathnammal v. Namasivaya Mudalx. 

(•29) 16 AIR 1929 Lah 763 (767). 122 Ind Cas 467 : 11 Lah325(DB), H. P. Robson 
V. Administrator-OeneraX of Punjab, (Suit by admistrator against executor de 
son tort.) 

See also cases in foot-note (1) above. 

Note 17 

1, Person by mistake or otherwise assuming the character of trustee when it really 
does not belong to him and so becoming a trustee de son tort, may be called to 
Account by the cestui que truU for the moneys be received under colour of trust: 

I^ewin’s “Law of TrusU,” 12th Edition, page 231. 
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Section 10 where A transfers certain property to B in trust for C, and D, a stranger. 
Notes 17-18 dispossesses B and begins to hold the property with the professed object 

of doing so for the benefit of C, D becomes a trustee de son tort and is 
subject under the law to all the liabilities to which the trustee is liable. 
]'>ut. a trustee de son tort is not a trustee for a specific purpose within 
the meaning of this section. The reason is that his obligation to hold 
tlie j)io]icrt.y for the benefit of the cestui qxie trust does not arise out 
of tlio infTntion of the author of the trust but as a matter of law. 
Hence, tliis section cannot apply to a suit against a trustee de soyi tort. 
Ihit, there is a conflict of decisions on the point. The Allahabad^ and 
])ombay'’ High Courts and the Chief Court of Oudh^^ hold that the 
section does not apply to such a suit, while the contrary view is held 
by the Calcutta^ and Madras'^ High Courts. It is submitted that the 
latter view is not correct.® 

18. Deposit of money. — A deposit of money by A with B under 
which B is constituted the owner of the money and is entitled to use 
it for his own purposes, subject only to the liability of returning an 
equivalent sum to the depositor, does not amount to a trust, as there 
is no obligation to use the money for the depositor’s benefit.' The 

2. (’41) 28 AIR 1941 All 1 (8) : ILR (1940) All 815 : 193 I. C. 697 (DB), Dtxaram 

Naraui v. Suraj Narain, (Suit foraccount against trustee —Articlel20 

applies.) 

<’24) 11 AIR 1924 All 884 (887) : 47 All 17 : 84 Ind Gas 631 (DB), Behari Lai v. 
Shiva Narain, 

3. (’25) 12 AIR 1925 Bom 148 (150) : 88 lod Gas 975 (DB), Girjabai Shivdeorao 
V. Narayanarao Ganyatrao. 

[But see (’05) 29 Bom 267 (280, 283) : 7 Bom L R 45, Moosahhoy v. Yakuhbhai. 
( (1893) 2 Q B 390 followed.)] 

3a. (’37) 24 AIR 1937 Oudh 373 (377) : 13 Luck 344 ; 168 Ind Gas 593 (DB). 
Chandriha Bakhsh Singh v. Bhola Singh, (AIR 1920 Gal 558 distinguished.) 

4. (’38) 25 AIR 1938 Cal 673 (677): ILR (1938) 1 Cal 652 : 181 I. C. 190, Kalipada 
Dc V. JIari Dasi Dasi. (The existence of a trust must be first established before 
the section can be applied to trustees de son tort.) 

('‘20) 7 AIR 1920 Cal 658 (560) : 67 Ind Gas 805 (DB), Dhanpat Singh v. Mohesh 

Nath Tewari. 

(’24) 11 AIR 1924 Cal 160 (163) : 74 Ind Gas 373 (DB), Peary Mohan Mookerjee 
V. Manohar Mookerjee. (Obiter.) 

ISee (’25) 12 AIR 1925 Cal 1244 (1245): 89 I. C. 133 (DB), Ananta Dew Adhikar 
Goswaini v. Joydeb. (Setting up a new idol in place of old, on old trust property, 
does not constitute a person a trustee de son tort and S. 10 does not apply.)] 

5. (’16) 3 AIR 1916 Mad 57 (63) : 28 Ind Gas 290 : 38 Mad 260 (DB), Kaliba 
Mavulvija v. Saran Bivi Saila. (Per Sadasiva Iyer, J.) 

(’13) 21 Ind Gas 421(423)(Mad)(DB),SM6;a>«nHivn lyar v. Subba Nayudu. (Suit 
on behalf of devasthanam which was properly represented by the 1^1 trustee 
against a former trustee, whether the latter’s right to the office was legally valid 
or otherwise, the section applies and defendant cannot rely on bar of limitation.) 

6. See Illustration (b) to S. 94, Trusts Act, which shows that the Act treats such 
a case as not a case of trust at all. 

Note 18 

1. (’14) 1 AIR 1914 Mad 171 (173, 174) : 22 Ind Gas 936 (DB), Bajammal v. 
Ldkshmammal. 

(’19) 6 AIR 1919 Lah 322 (323) : 47 Ind Gas 592 : 1919 Pun Re No. 4, DaXipa v. 
Labhu Bam, 
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relationship of a banker and customer is ordinarily of the above kind 
and hence, a banker is not a trustee for the customer in regard to the 
customer’s moneys in his hands.^ (See Note li.) 

Where money is deposited with a solicitor or other person already 
standing in a fiduciary relationship to the depositor and it is intended 
to vest the ownershij) in the depositary, the parties may be presumed 
to intend that the depositary should hold the money for the benefit of 
the depositor and hence, a trust for a specific purpose may arise in 
such cases.^ 

A deposit of money with another as security for some purpose 
does not make the depositary the owner of the money and hence, he 
is not a trustee for the depositor.^ 

Where money was left with the defendant for being iiaid to a 
third person, it was held that the money did not vest in the defendant 
and, therefore, he was not a trustee.® 

19. Deposit of specific moveable property, — Where 
moveable property is deposited by one person with another for a 
specific purpose on the understanding that it must be returned to the 
depositor in specie, the depositary is not thereby constituted a trustee 
for a specific purpose. The reason is that the depositary is not made 
the owner of the property deposited.^ Moreover, the obligation of the 
depositary is based on contract and not on confidence. (See Koto ii.) 

(’32) 19 AIR 1932 Mad 685 (686) : 139 Ind Gas 164 (DB), Suhbiah Chctty v. 
Visalakshi Aohi. 

See also Notes under Article 60. 

2. (’14) 1 AIR 1914 Mad 171 (173, 174) : 22 Ind Gas 936 (DB), Bajavimal v. 
Lakshmammal. 

(’09) 1 Ind Gas 712 (714) : 32 Mad 68 (DB), T)te Official Assignee of Madras v. 
Q. Smith. 

(’89) 16 Cal 26 (31) (DB), Ishur Chunder Bhaduri v. Jibun Kuinari Bibi. 

(1880) 29 W R (Eng.) 269 (27.3) : 45 J P 420 : 50 L J Q B 90 : L R 5 Q B D 518, 
Wilson V. Ztord Bury. 

3. (1893) L R 2 Q B 390 (394, 395) : 4 R 602 : 69 L T .585 : 42 \V R 165, Soar 
V. Ashwell. 

[See however (’14) 1 AIR 1914 Mad 171 (173) : 22 Ind Gas936 (DB). 

V. LiOkshnCaninial. (The relation between son-in-law and father-in-law is not 
similar to the relation between solicitor and his client.)] 

4. (’19) 6 AIR 1919 Cal 619 (620) : 62 Ind Cas 66 (DB), Nanda Lai Bose v. 
Asliutosh Oliose. (Savings Bank pass-book deposited as security for filling the post 
pf gumasta to manager of Court of Wards—Manager having no authority to 
withdraw amount without gumosta’s consent is not a trustee.) 

(’10) 8 Ind Cas 870 (871) : 18 Oudh Cas 286, Sakhawal Ali v. Baldeo Sahai. 
(Money deposited with lessor as security to ensure payment of rent payable under 
a oontraot of lease.) 

5. (’04) 1 All Ii Jour 422 (423), Mukhta Prasad v. Gajraj Singh, 

iSee also (’86) 28 AIR 1986 Bom 412 (414, 415) : 165 Ind Cas 1001 (DB), 
Annappa Bamchadra v. Krishna Narayan.'] 

Note 19 

1. (’19) 6 AIR 1919 All 102 (108) : 65 Ind Cas 45 : 41 All 643 (DB), Kalyan Mai 
V. Kishen Chand. 

[But see (’27) 14 AIR 1927 Oudh 614 (616) : 101 Ind Cas 427, Akbar Singh v. 
Baj Bahadur Singh. (Moveable property entrusted to supurdar— Held on con* 
struotlon of sapardanama that trust for specific purpose was created.)] 
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20, “Legal representative,” meaning of. — The expression 
“legal repi'e.sentative” in this section refers to the person who succeeds 
to the i>yivatc estate of a deceased trustee and not to a person who 
succeeds to his office as trustee. 

Illustration. 

A is a trustee of two trusts, X and 7. A dies, and upon his death, Bis 
appointed trustee of trust X and not of trust Y. B is not the legal representative 
of .1 within the meaning of this section. If B, notwithstanding the fact that he is 
not trustee with reference to trust Y, gets into possession of the properties of Y, 
such properties are not properties in the hands of the legal representative of A, 
the former trustee of Y. Hence, a suit against B for recovery of such properties 
on behalf of trust I”, will not be governed by this section.^ 

21. “Assigns (not being assigns for valuable considera¬ 
tion),” — This section applies, inter alia, to suits against assigns 
who are not assigns for valuable consideration. In other words, this 
section applies, inter alia, to suits against gratuitous transferees of 
the trust property.^ It does not apply to suits against transferees for 
conffidcratio7i, such suits being expressly excluded from the operation 
of the section.^ As to the period of limitation applicable to such suits, 
see Articles 134 to 1340. 

The mere fact of a transfer being for valuable consideration is 
enough to exclude from the section a suit against the transferee. Tho 
question as to the transferee having taken the transfer with notice of 


Note 20 

1. {’17) 4 AIR 1917 Mad 706 (706) : 34 Ind Gas 945 (DB), Manikla7n Pillai v, 
Thannikachalani Pillai. 

Note 21 

1. (’40) 27 AIR 1940 P C 45 (46) : I L B (1940) 1 Cal 415 : I L B (1940) Kar P C 
109 : 67 Ind App 129 : 187 Ind Gas 108 (PC), Gadadhur Mullick v. Official 
Trustee of Bengal. 

’19) 6 AIR 1919 Lab 410 (411) : 1919 Pun Re No. 109 : 53 Ind Gas 577, Janiiai 
Singh v. Mt. Baji. 

(’82) 1882 Bom P J 252 (DB), Gavrisliankar v. Durga Shayikar. 

(’14) 1 AIR 1914 Mad 708 (710) : 38 Mad 1064 : 24 Ind Gas 369 (DB), Venkata^ 
chella Beddiar v. Collector of Trichinopohj. 

ISee also (’22) 9 AIR 1922 P C 123 (128, 134): 65 Ind Gas 161 : 48 Ind App 302 : 
44 Mad 831 (PC), Fidya Varuthi v. Balu^watni Ayyar, (Shebait—Lease by, for 
no necessity is not valid beyond his life.)3 

2, (’40) 27 AIR 1940 Cal 228 (232) : 190 Ind Gas 405, Srikissen Khanna v, 
Tarachand Ghanshyamdas. (Lease.) 

(’23) 10 AIR 1923 P C 175 (177, 178) : 50 Ind App 295 : 46 Mad 751 : 74 Ind Gas 
492 (PC), Subbaiya Pandaratn v. Mohaynad Mustapha Maracayar. (Purchaser 
in execution sale will be an assignee for valuable consideration.) 

(’09) 4 Ind Gas 449 (451) : 36 Cal 1003 : 36 Ind App 148 (PC), Abhirarn Goswami 
Mohant v. Shyaina Chai'an Nandi. 

(■25) 12 AIR 1925 All 822 (822) : 89 Ind Gas 483 (DB), Hulasi v, Narain Das. 
(’12) 16 Ind Gas 53 (55) (Mad )(DB), Narsaya Udpa v. Venkatarajnana Bhatta, 
(Trust property permanently leased to the defendant on condition of paying 
yearly rent.) 

(’23) 10 AIR 1923 Cal 1 (5. 7) : 74 lud Gas 630 ; 50 Cal 49 (DB), CharuChandra 
Pramayiik v. Nahush Chandra Kzindu. (Time runs from date of assignment.) 
Sec also Article 134 Note 6. 
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the trust is not material for the purposes of this section.^ 

Under the corresponding provisions in the Acts of 1859 and 1871, 
the exemption from limitation under the section applied not only to 
suits against a gratuitotis transferee of the trust property but also to 
suits against transferees for consideration who were not transferees 
in good faith. Under the present Act and the Act of 1877, the question 
of good faith is not material in determining whether a suit against a 
transferee of the trust property is governed by the section. The fact 
that the transfer is one for consideration is enough to take the case 
out of this section. Hence, the decisions^ under the previous Acts as to 
whether notice of the trust would affect the question of the good faith 
of the transferee are only of academic interest now. 

The assignment for valuable consideration referred to in this 
section will include every kind of transfer of the trust property for 
consideration. Thus, a mortgage,® a lease,® an exchange^ or a purchase 
in execution® will be an assignment for consideration within the 

3. (’23) 10 AIR 1923 P C 175 (177, 178): 50 Ind App 295 : 46 Mad 751 : 74 Ind Gas 
(VC), Suhbaiya Pandaram v. Maliomad Mristayha Marcayar. (Affirming 
AIR 1918 Mad 974.) 

(’06) 33 Cal 611 (527, 628) : 3 Cal L Jour 306 : 10 Cal W N 738 (DB), Shyama 
Charan AhhiramGoswami. (Reversed in 36 Cal 1003 (PC), on another ix>int.) 
(’05) 2 Cal L Jour 546 (552, 553) (DB), Ram Kanai Ghosh v. Raja Sri llari 
Narayan Singh. (9 Bom 475 cited in support.) 
t’24) 11 AIR 1924 Oudh 44 (45) : 26 Oudh Cas 197 : 77 Ind Cas737, Oomii Misra 
V, Deota Din. 

<14) 1 AIR 1914 Mad 708 (710) : 24 Ind Cas 369 : 38 Mad 1064 (DB), Venkatachella 
Beddiar v. Collector of Trichinopoly. 

[See however (’40) 27 AIR 1940 Cal 228 (232) : 190 Ind Cas 405, Srikissen 
Khanna v. Tarachand Qhanshyamdas. (It was held in this case that where 
trust property is leased by trustee in derogation of the trust Section 10 does not 
apply it the lessees arc assigns for valuable consideration and are not aware that 
the property was afiected by any possible trust when the lease was executed — 
Note: The observation as to the lessee’s want of knowledge was unnecessary.)] 
See also Article 134 Note 10. 

4. (’79) 2 All 394 (396) (DB), Piarey Lai v. Saliga. (1871 Act.) 

(’79) 2 All 460 (465) (DB), Kamal Singh v. Datul Fatima. (Do.) 

(’76) 1 Bom 269 (279, 280), Maniklal Atmaram v. Manchershi Dinsha. (Do.) 
(’66) 6 Suth W R 120 (121) (DB), Luteefun v. Bego Jan. (1859 Act.) 

(’66) 5 Suth W R 238 (240) (DB), Mt. Khyroonissav.SaleehoonissaKhatocm. (Do.) 

5. (’98) 20 All 482 (485) : 1898 All W N 123 (FB), Behari Lai v. Md. Muttaki. 
(’86) 28 AIR 1936 Lab 784 (784): 165 Ind Cas 48 (DB), Dti;ar7fa/>rts v. Rxkhi Ram. 

(*40) 27 AIR 1940 Cal 228 (232): 190 I. C. 405, Srikissen v. Tarachand. 

(’12) 16 Ind Cas 63(65) (Mad), Narsajya Udpa v. Venkataramana Bhatta. (L^ee 
holding in consideration of paying annual rent is assign for valuable consideration.) 

\See (’22) 9 AIR 1922 PC 123 (134) : 65 Ind Cas 161 : 48 Ind App 302 : 44 Mad 
831 (PC), Vidya Varuthi v. Balustoami Ayyar. (Permanent lease for a quit 
■ rent of Rs. 24 per annum — Held that it would be ridiculous to hold that the 
rent reserved was ’’valuable consideration.”)] 

7, (’07) 30 Mod 816 (317) 1 17 Mad L Jour \49(DB),Rajagopalan v.Soma^ndara 
Thamhiran. (An exchange is nevertheless a transfer for valuable consideration 
because the consideration subsequently fails.) 

8 , (’23) 10 AIR 1923 P C 176 (177, 178) : 74 Ind Cas 492 : 60 Ind App 295 : 46 
Mad 761 (PC), Subbaya Pandaram v. Muhammad Mustapha, (Affirming AIR 
1918 Mad 974.) 
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Notes 21-22 


(’26) 13 AIR 1926 Cal 913 (914,915): 95 Ind Cas 644 (DB), HtTanindra Narain v. 
Executor&to the estate of lateBhubanChandra. (AIR 1922PC 123distinguished.) 
(’88) 15 Cal 703 (705, 706) (DB), Chiniamoni Mahapatro v. Sartipse. 

9. (’18) 5 AIK 1918 Bom 183 (183, 184) : 46 Ind Cas 19 (DB), Bavtacharya v. 
Srinivasacharya, (Gift of temple property in consideration of services to be per¬ 
formed is assignment for consideration.) 

Note 22 

1. (’38) 25 AIR 1938 Cal 673 (677) : I L R (1938) 1 Cal 652 : 181 Ind Cas 190, 
Kali Pada De v. Hari Dasi Dasi» 

(’83) 6 All 1 (9) ; 10 Ind App 90 : 13 Cal L R 39 : 4 Sar 435 : 7 Ind Jur 329 (PC), 
Balwant Rao v. Puran Mai. 

(’34) 21 AIR 1934 Cal 87 (89, 90) : 61 Cal 119 : 150 Ind Cas 398 (DB), Bibhu 
Bhtisan v. Anadi Nath, 

( 27) 14 AIR 1927 Bom 398 (398) : 103 Ind Cas 418 (DBl. Mahoinp.dKn. v. 

2. (’22) 9 AIR 1922 P C 212 (214, 215) : 49 Ind App 37 : 102 Ind Cas 832 (PC), 
Khaw Sim Tek v. Chuah Hooi Onoh Neoh. 

(’96) 20 Bom 511 (517, 518), Cowasji N. Pochkhanawalla v. R. D. Setna. 

(’08) 32 Bom 364 (371, 373) : 10 Bom L R 117, Ayshabai v. Ebrahim Haji Jacob, 
(’05) 7 Bom Jj R 324 (329), Dady v. Advocate-Qeneral. 

( 12) 17 Ind Cas 689 (694, 695) : 37 Bom 447 (DB), Md. Ibrahim v. Abdul Laiif, 
(’94) 16 AH 256 (258) : 1894 All W N 73 (DB), Jasoda Bibi v. Parmanand. 

(’79) 4 Cal 455 (465) : 3 Cal L R 315 : 2 Shome L R 153 (DB), Kherodemoney 
Dossee v. Doorgatnoney Dossee, (AflSrming 2 Cal L R 112.) 

(’36) 23 AIR 1936 Bom 30 (34) : 160 Ind Cas 612 -(DB), Shirinbai Dinshato v. 
Navroji Pestonji. ((1889) 42 Ch D 312, relied on.) 

(’34) 21 AIR 1934 Cal 87 (90) : 150 Ind Cas 398 : 61 Cal 119 (DB), Bibhu Bhusan 
V. Anadi Nath. (Suit on ground that purpose for which trust was created has 
been completed and that plaintiff is entitled to the property on such completion.) 

3. (’83) 6 All 1 (10) : 10 Ind App 90 : 13 Cal L R 39 : 4 Sar 435: 7 Ind Jnr 329 
(PC), Balwant Rao v. Puran Mai. 

(’19) 6 AIR 1919 P C 62 (68, 69) : 43 Mad 253 : 46 Ind App 204 : 53 Ind Cas 288 
(PC), Ar%tnachallam Chetty v. Venkatachalapathy Guruswamigal, 


meanini^ of this section. See also the undermentioned case.® 

22. “For the purpose of following in his or their hands 
such property or the proceeds thereof.” _ The expression 
“following trust property” necessarily implies that in order to bring 
:i .suit uithin the expression, the object of the suit must be to restore 

to the trust, property which rightfully belongs to it but which has 
been improperly removed from it.^ 

Illustrations, 

1. Whore certain properties are disposed of on trust by a testator but the 
testator’s heirs sue the trustee for such properties on the ground that the trust 
is void and that therefore, they, the heirs, are entitled as on intestacy to the 
properties, the section docs not apply.s The reason is that the suit proceeds on a 
denial of the specific trust created by the testator. Assuming that on failure of 
the trust created by the testator there is a resulting trust in favour of his heirs, 
such a trust would only be a constructive trust and not a trust for a specific 
puipoftc. (See Note 7.) Hence, the claim of the heirs against the trustee in such 
a case would not be within the section. 

Where the trust properties have not been removed from the purposes of 
the trust but the plaintiff only sues for the establishment of his own right to the 
office of trustee or to control the management of the trust, the section will not 
apply.3 In .such a case the trust properties have not been removed from the trust 
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at all and there is no occasion for a suit for their restoration to the trust. In other 
■words, there is no question of following trust properties in such cases. 

3. Where the suit is not for recovery of any property from the trustee but 
only for removal of the trustee and the appointment of fresh trustees, the suit 
not being one for following trust property the section -will not apply.4 In the 
undermentioned cases,5 however, it was held that where such a suit is based on 
the ground that the defendant has been misappropriating trust property, the suit 
is really for preventing a misapplication of trust funds and for the 'protection of 
the trust property and hence would be a suit for following trust property. It is 
submitted that such a view is not correct, as a prevention of misapplication of 
trust property is not the same thing as recovering for the trust what has been 
misapplied. 

4. Where there is no question of restoring trust properties to the trust but the 
suit is only by the plaintiff as a third person against the trustee as representing 
the trust for recovery of moneys due to the plaintiff out of trust funds, the section 
does not apply. Thus, a suit against the trustee for remuneration for services 
rendered by the plaintiff in connection with the purposes of the trust is not 
within the section.® Similarly, where A transfers properties to B in trust for 
hitnself for the purpose of liquidating his debts, there is no trust in favour of 

(’21) 8 AIR 1921 P C 97 (100) : 43 ^fad 665 : 47 Ind App 191 : 56 Ind Cas 730 
(PC), A7nbalavanaPandaraSan7iadhiv.SriMinakshi Sundarcswara Devantha- 
nam of Madiera, 

(’98) 21 Mad 278 (286, 287) (DB), Alagirisa7ny Islaicher v. Suiidarcsicara Iyer. 
(’97) 20 Mad 398 (403) (DB), Banga Pai v. Baba. (A suit between co-trustees does 
not come within Section 10.) 

(’84) 7 Mad 337 (338) (DB), Kan7ia7i v. Nila'ka7ida7t. 

(’84) 7 Mad 417 (418) (DB), Karhnshah v. Natta 7 i. 

(’18) 5 AIR 1918 Pat 570 (573, 675) : 3 Pat L Jour 327 : 47 I. C. 290 (DB), Naihe 
Pujari v. Jiadha Binode Naik. 

(’05) 27 All 613 (515) : 1905 All W N 69 : 2 All L Jour 304 (DB), Jadu7iath Pra¬ 
sad V. Oirdhar Das. 

(’28) 15 AIR 1928 Cal 670 (674) ; 112 Ind Cas 496 : 55 Cal 903, Aurabvido Nath 
V. Manorama Debt. 

(’93) 16 Mad 456 (459) (DB), Sankarati v. Krislma, 

(’91) 14 Mad 153 (162) (DB), Nitahandan v. Padnia7iabha. (Af&rmcd on appeal 
to the Privy Council in 18 Mod 1.) 

(’87) 10 Mad376 (477)(DB), Gnanasa77ibandaPa7%daraSa7inadhiy.Kandaswa7ni 
Tamhiran. 

(’16) 2 AIR 1915 Mad 1003 (1009, 1021) : 20 Ind Cas 841 {DIi),A7nbalavana Pan 
dara Sannadhi v. Mindkshi Stindareswara Devasthanayti. 

[But see (’24) 11 AIR 1924 Mad 126 (126,126): 74 I. C. 120(DB),Shan7nuffappa 
V. Sangarayya Chetiy. (Section 10 applies to a suit by one of two co«truBtees 
against the other for joint possession and joint management of the trust prox>erty 
•—Submitted view not correct.)] 

See also Article 120, Note 4 and Article 124, Note 2. 

4 . (’88) 6 All 1 (9, 10) : 10 Ind App 90 : 13 Cal D R 39 : 4 Sar 435 : 7 Ind Jur 329 
(P C), Baltoani Rao v. Puran Mai. 

(’83) 6 All 294 (296) : 1888 AU WN 40 (DB), Muhatnmad Baksh v. Mahomed AH. 
(Suit for removal of trustee—Compromise decree—Suit to set aside decree is not 
within section.) 

5. (’91) 14 Mad 1 (8) (DB), Saihappayyar v. Perxasami. 

(’83) 12 Cal L R 870 (874), Sreenath Bose v. Badha Nath Bose. 

(’22) 9 AIR 1922 Mad 894 (897) : 691. 0.16 (DB), Qopu Nataraja v. Rajammal. 

6 . (’26) 18 AIR 1926 Pat 205 (205, 206): 94 Ind Cas 826:5 Pat 249 (DB), Baidya- 
nath Jiu V. Har DuU Dtcari. (Suit to recover remuneration as dwaris of templo 
is not covered by B. 10,) 
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Section 10 
Notes 22-23 


^’s creditors. Hcnco, a suit by such creditors against B (assuming such a suit 
will lie) will not be governed by this section.7 See also the undermentioned cases.® 


"j. A suit for recovering from the trustee trust property misappropriated by 
hiin^ or for charging certain properties with certain alleged specific trusts^® is 
within the section. 


23. Suit for account, — A suit for following trust property 
iniplios that tlic property sought to be followed is in the hands of the 
defendant. ^Vhel■e the property sought to be recovered is not in the 
hands of the defendant and it is sought to make him liable on the 
footing that certain property came into his hands and that he is liable 
to account for such projierty and to make good such portion of it as 
he does not duly account for. the suit would not be one for following 
trust property but one for accounts. Such a suit is expressly included 
iu this section.^ 

The corresponding section in the Act of 1877 did not expressly 
apply to a suit for accounts but only applied to a suit for following 

7. ( 98) 2 j Cal 612 (648) : 2 Cal W N 469, William Robert Fink v. Maharaj 
Bahadur Singh, 

Soo also Note 10. 

8 . (’38) 25 AIR 1938 Pat 600 (602) : 17Pat350:181 IndCas283 (DB), Hcmangini 
Devi V. Anil Krishna Banerjec. (Suit for recovery of arrears of annuity under 
will against executor is governed by Art. 123—S. 10 does not apply to such suit.) 

(’01) 3 Bom L R 422 (424) (DB), Anant v. Kashinaih, (Suit for recovery of share 
in the balance of the income after meeting expenses of worship of idol for which 
trust has been created. Section does not apply.) 

(’73) 19 Suth W R 35 (36, 37) (DB), Mohamaya Dossee v. Bindoo Bashinee. (Do.) 
(’08) 32 Bom 394 (401, 402) : 10 Bom L B 540 (DB), Bhurabhai Jamandas v. 
Bai Ruxmani. (Suit for recovery of money misappropriated by trustee and 
applied to other objects unconnected with the trust—Suit is within this section.) 
(’28) 15 AIR 1928 Bom 58 (58, 59) : 107 Ind Cas 705 ; 52 Bom 184, Chiyifaman 
Raoji V. Khanderao Pandurang. 

(’88) 11 Mad 274 (279, ' 2 S 0 ),Sethu\.Sid>ramanya. (Suit for sums misappropriated 
by former dharmakarta.) 

(’13) 21 Ind Cas 421 (423) (Mad) (DB), Suhramani Iyer v. Snbba Naidu. (Do.) 
(’94) IS Bom 551 (562), Advocate-General of Bombay v. Bai Punjabai, (Trustees 
misapplying funds to other trusts — Suit for recovery of such moneys is within 
section.) 

10. (’82) 8 Cal 766 (768) ; 6 Ind Jar 635, Hurro Coomaree v. Tarini Churn. 

Note 23 

1. (’20) 7 AIR 1920 Cal 558 (560) : 57 1. C. 805 (DB), Dhanpat Singh v, Mohesh 
Nath Tewari. 

(’24) 11 AIR 1924 Cal 160 (163): 74 Ind Cas 373 (DB), Peary Mohan Mookerjee v. 
Manohar Mookerjee. (Obiter.) 

•<’22) 9 AIR 1922 Mad 409 (409, 412): 701. C. 87 (DB), Doraivelu v. Aiidikesavalu. 
(’16) 3 AIR 1916 Mad 720 (723, 726): 39 Mad 365 : 28 I. C. 221 (DB), Chidamhara 
MtidaliarY.KrishnaswamyPillai. (Decree may be given to trustee if the accounts 
should turn out to be in his favour.) 

(’28) 15 AIR 1928 Bom 58 (58, 59) : 52 Bom 184 : 107 I. C. 705 (DB), Chintaman 
V, Khanderao. (Suit for account and refund of the amount is not barred by lapse 
of time.) 

[But see (’38) 25 AIR 1938 Nag 30 (33) ; ILR (1940) Nag 94 : 176 I. C. 57 (DB), 
Mt. Sahaudra Bai v, Sri Deo Radha Ballabhji, (The view expressed in this 
case that this section cannot apply at all where the trust property or its proceeds 
are not in the hands of the defendant is not correct.)] 
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trust property. Hence, there was a conflict of decisions as to whether 
this section applied to a suit for accotuits against the trustee or his 
representative, some cases holding that the section applied to such 
suits^ and other cases holding to the contrary.““ The amendment of 
the section in the present Act gives effect to the former view. 

But, the section is limited to suits for account in regard to 
property which has become vested in trust for a specific purpose. 
Hence, a suit to enforce the liability of the trustee or his representative 
for property which never came into his hands but which would have 
come into his hands but for his wilful default or negligence will not 
■be within the section.^ 

24. Persons entitled to benefit of section, — There is no 
restriction as to the persons who are entitled to the benefit of the 
section. A suit of the kind defined in the section by whomsoever 
brought will be governed by the section.^ It is not necessary that the 
plaintiff must be a beneficiary under the trust. Thus, a suit by one 
co-trustee against another^ o r by a present trustee against a past 

2. (’82) 8 Cal 766 (768), Htirro Coomaree Dossec v. Tarini Churn Bysack. (A suit 
for the purpose of charging certain properties with the trust and for an account 
is a suit to follow trust property and is not barred by any lapse of time.) 

■ (’84) 8 Bom 432 (468, 469), Thakersey v. Hurbhuvi Nursey. 

'(’88) 11 Mad 274 (279, 280) (DB), SetJiu v, Subramaiiya. (Suit against dharina- 
karta of temple to recover money misappropri ited.) 

' (’03) 30 Cal 369 (384, 386) : 7 Cal W N 353 (DB), Nistarini Dasi v. Nando Lai 
Bose. (Affirmed on appeal in 33 Cal 180 (PC).) 

[Sec (’10) 8 Ind Oas 189 (189,190) (Bom), Gajanan v. Watnan. (If the plaintiff is 
admittedly following trust property then he cannot be excluded from the benefit 
of this section merely because he frames his suit as one for accounts.)} 

2a, (’86) 10 Bom 242 (246, 247, 248), Shapoorji Nowroji Pochaji v. BhiJeaji. (Suit 
for an account against an executor or his representative.) 

• (’08)32 Bom 364 (371,373): 10 Bom L R117, Ayshabai v. Ebi’ahiin Haji Jacob. (Do.) 
(’80) 6 Cal 910 (914) : 6 Cal L R 195 (DB), Saroda Pershad v. Brojo Nath, 

(’09) 1 Ind Cas 289 (301, 302) (Cal) (DB), Baroda Prosad Banerjee v. Gajendra 
Nath Banerji. (8 Cal 766 distinguished.) 

3. (’40) 27 AIR 1940 Rang 207 (211) : 1940 Rang L R 273 : 193 Ind Cas 61 (DB), 
Official Trustee v. Mrs. Baeburn, (A claim for an account of an interest which 
the trustee ought to have earned for the trust funds but failed to earn is not 
governed by the section but by Art. 120.) 

• (’18) 6 AIR 1918 Mad 624 (625,626): 42 I. C. 544 : 41 Mad 319 (DB), Tholasingam 

Chetty v. Vedachalla Aiyah. 

(’86) 23 AIR 1936 Bom 30 (34, 35) : 160 Ind Cas 612 (DB), Shirinbai v. Navroji. 
(’22) 9 AIR 1922 Mad 409 (409, 412): 70 I. C. 87 (DB), Doraivelu v. Audikesavalu. 
(’94) 18 Bom 401 (423, 424), Advocate-General of Bombay v. Moulvi Abdul Kadar. 
(*86) 9 Bom 873 (399, 400), The New Fleming Spinning and Weaving Co., Ltd. 
V. Kessowji Naik. (Director’s want of vigilance in not seeing to the agent’s fulfil¬ 
ment of his duty—S. 10 not applicable.) 

(’97) 21 Bom 257 (264, 267) (DB), Sayad Hussein Miyan v. Collector of Kaira. 

Note 24 

1. (’86) 23 AIR 1986 Mod 876 <877, 878): 169 I. C. 362 (DB), Vairavan Chatty v. 
Chettichi Achi, (Money paid to A in trust for payment of debts of B—B can sue 
for accounts of such money and his suit will be within section.) 

.2. (’20) 7 AIR 1920 Oal 568 (560) : 57 I. C. 805 (DB), Dhanpat Singh v. Mohesh 
Nath Tetoari. 

* [But Bee (’27) 14 AIR 1927 Bom 424 (425, 426) : 103 Ind Cos 225, Jamnadas v. 
Damodardaa. (Not correct.)] 
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Section 10 
Notes 24-25 


trustee^ will be within the section. 

25. Property comprised in Hindu or Muhammadan 
religious or charitable endowment, whether property vested 
in trust for a specific purpose. — Before the decision of the 
Privy Council in Vidya Variithi v. BaUisioami,^ there was a conflict 
of decisions on the question w’hether property comprised in a Hindu 
or Muhammadan religious or charitable endowment w'as property 
vested in trust for a specific purpose w’ithin the meaning of this 
section.^ The above decision of the Privy Council set at rest this 
conflict and decided that there is no trust at all in such cases.® The 


3. (’95) 18 Mad 266 (272, 273) : 4 Mad L Jour 223 (DB), Sathianama BJiarathi 
V. Saravanabaffi Avnnal. (Grant by the head of the mutt to his brother for his 
maintenance — Suit by a successor to recover the land.) 

(’88) 11 Mad 274 (279, 280), Sethu v. Suhrainanya. (Suit against dbarmakarta of 
temple to recover money misappropriated.) 

’13) 21 Ind Cas 421 (423) (Mad) (DB), Suhramania Iyer v. Svhha Naidu, 

Note 25 

1. (’22) 9 AIR 1922 P C 123 (126, 127) : 65 Ind Cas 161 : 48 Ind App 302 : 44 
Mad 831 (P C). 

2. Cases holding that manager Is trustee, 

(’19) 6 AIR 1919 Madj571 (571): 52 I. C.914(DB), Deivasikamani v, VallianifnaU 
(’13) 21 Ind Cas 421 (423) (Mad), Suhramania Iyer v. Subha Naidu» 

(’88) 11 Mad 274 (277, 278) (DB), Sethu v. Subramaniya. 

(’83) 6 Mad 54 (59) : 6 Ind Jur 629 (DB), Virasami v. Subba Eau, 

(’83) 12 Cal L H 370 (374), Sreenath Bose v. Radha Nath Bose, 

(’05) 2 Cal L Jour 546 (550, 551) (DB), iJarn Kanai Ghosh v. Bari Narain Singh. 
(’04) 31 Cal 314 (317) (DB), Jagamba Goswamini v. Earn Chandra Ooswami, 

(’03) 27 Bom 363 (369, 372) : 4 Bom L R 743, Dattagiri v. Dattatratja. (20 All 
482 (F B) followed.) 

(’18) 5 AIR 1918 Cal 580 (580, 581) : 44 Ind Cas 567 (DB). MonmoUio Nath 
Annoda Prosad Roy, 

(’16) 3 AIR 1916 P C 256 (257): 43 Cal 707:43 Ind App 73 : 33 Ind Cas 583 (P C)%. 
Ram Parkash Das v. Anattd Das. 

[See also (’19) 6 AIR 1919 P C 62 (68, 69) : 43 Mad 253 : 46 Ind App 204 : 5S- 
I. C. 288 (PC), Arunachellam v. VenkatachaUipathy. (Trustee in loose sense.)] 

Case holding manager of endowment was not trustee. 

(’74) 21 Suth W R 416 ( 416 ) {DB),SyedShah Alleh Ahmed y.Mt.B^eeNusse^un.. 
3. (’41) 28 AIR 1941 All 1 (8) : I L B (1940) All 815: 193 I. C, 697 (DB), DharaiA 
Narain v. Suraj Narain, 

(’38) 25 AIRil938 Pat 273 (275): 176 I. C. 209 (DB), XJrmxla Dehi v. Baidyanatha. 
Jee, (The mere fact that the manager is called a trustee or by any other nama- 
cannot alter the nature of the endowment and the position of the manager so as 
to make it a ‘trust’ within the meaning of S. 10.) 

(’23) 10 AIR 1923 P C 44 (46) ; 71 Ind Cas 646 ; 50 Ind App 84 : 50 Cal 329 (P C), 
Abdur Rahim v. Narayan Das. (Mutawalli or manager is not trustee.) 

(’34) 21 AIR 1934 P C 77 (79) : 56 All 111: 61 Ind App 50:147 Ind Cas 887 (PC),. 

Allah Rakhi v. Shah Mtthammad Abdur Rahim, (Do.) 

(’28) 15 AIR 1928 A11S689 (693, 696) : 114 I. C. 734 (DB). Rangacharya v. Guru 
Revati Raman Acharya. 

(’28) 15 AIR 1928 All 134 (136): 108 Ind Cas 452 :50 All 265 (DB), Jaisth Madho- 
V. Gat Ashram Narainji, 

(’22) 9 AIR 1922 Lah 271 (272, 273): 65 Ind Cas 722, Diwan Singh v. Sham Das.. 
(A I R 1922 P C 123 followed.) 
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reasoning on which the decision proceeded was, that where property 
was dedicated to a Hindu idol or mutt or to a Muhammadan wakf 
the property vested in the idol or the institution or God directly and 
the sJiebait, mahant, mutawalli or other person who was in charge of 
the institution* was simply a manager on behalf of the institution and 
that, as a trust implied an obligation annexed to the ownership of 
property, there was no trust in such cases. The second paragraph of 
this section has been added by Act i of 1929 in order to get over the 
effect of the above decision and to extend the applicability of this 
section to suits with reference to property comprised in Hindu and 
Muhammadan religious or charitable endowments. The effect of the 
provision is that although under the general law there may be no 
trust for a specific purpose in such cases, for the purposes of this 
section, property comprised in Hindu, Muhammadan or Buddhist 
religious or charitable endowments should be treated as property 
vested in trust for a specific purpose and the manager of such property 
should be treated as a trustee thereof.^ As to the retrospective effect 
of the provision, see the undermentioned cases.® 

It is only the manager of the religious endowment that is a 
trustee under the second paragraph of the section. A person to whom 
such manager entrusts endowed property for safe custody and manage¬ 
ment is not a trustee.®® 

"Where property is specifically transferred to a person to be held 
by him in trust for an idol or religious institution, there is clearly a 
trust for a specific purpose even without recourse to the special 
provision contained in the second paragraph of this section.® 

See also Art. 134 Note 5 and Art. 134A to Art. 134C Note 5. 


(’28) 16 AIR 1928 Cal 130 (135) : 105 Ind Cas 647 ; 55 Cal 448 (DB), ML Rukeya 
Banu V. ML Nazira Banu, 

(’26) 13 AIR 1926 Cal 568 (575): 94 I. C. 235 (DB), Gangaprosad v. Kuladananda 

(’84) 21 AIR 1934 Mad 542 (543) : 152 Ind Cas 345, Krishna Kudva v. Sri 
Venkatarainana Temple. 

(’26) 13 AIR 1926 Mad 769 (770) : 49 Mad 543 : 96 Ind Cas 371 (DB), Rama Reddy 
V. Ranga Dassan. 

(’26) 13 AIR 1926 Pat 239(240): 6 Pat 341: 93 Ind Cas 303 (DB), Badri Narayan 
Singh V. Kailash Gir, 

(’34) 21 AIR 1934 Oudh 96 (96, 97) : 9 Luck 384: 147 Ind Cas 607 (DB), Chinkan 
Pande v. Durga Bharathi, 

4. (*86) 22 AIR 1935 Mod 483 (485) : 157 Ind Cas 181 (DB), Manickammal y. 
Murugappa Qramani. 

5. (’88) 26 AIR 1938 Pat 278 (274) : 176 Ind Cas 209 (DB), Urmila Debi v. BaU 
dyanaiha Jee. (Act I of 1929 not retrospective—AIR 1934 P C 77 followed.) 

(’34) 21 AIR 1984 P C 77 (78) : 61 Ind App 50 : 56 All 111 : 147 Ind Cas887 (PC), 
Allah Rakhi v. Shah Mohamed Abdur Rahim. (Act I of 1929 not applicable to 
suit instituted before coming into force of Act but pending at such date.) 

(’85) 22 AIR 1935 Mad 483 (485) : 167 Ind Ceal%\,Manickammaly.Murugappa, 
(Act I of 1929 applicable to all suits instituted after coming into force of Act al¬ 
though endowment was created before.) 

5a. (’41) 28 AIR 1941 Nag 181 (186, 186) (DB), ShriMahadeojiy. BaldeoPrasad. 

6 . (’22) 9 AIR 1922 P C 123 (180) J 66 Ind Cas 161 : 48 Ind App 302 : 44 Mad 831 
(PO), Vidya Varuthi v. Balustoami. 


Section 10 
Note 25 
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Section 10 
Notes 26-27 


26 Property comprised in Parsi religious endowment. 

- In the undermentioned case'- it was held that the vahivatdars of 

a /„rc anjuman were trustees for a speciHc purpose within the 
ijicanin" of this section. 

27. Limitation for suits for recovery of trust property 
from strangers. _ This section only applies to suits against 
tiistees, then-legal representatives or assigns (not being assigns for 
valuable consKleration). Hence, the exemption from limitation under 
tins section IS confined to suits against such persons and does not 
apply to suits against othc}- persons who may have improperly got 
into possession of trust property. Thus, suits against transferees for 
consideration (Note 21) and strangers who have acquired possession by 
dispossessing the trustee are subject to the ordinary law of limitation.^ 

Trustees of Hindu religious institutions form one continuous 
icpiGsentation of the idol or institution and hence, when limitation for 
a suit for recovery of trust property from a stranger has commenced 
to nin during the lifetime of one trustee, there is no fresh start of 
limitation when he dies and another trustee succeeds to the ofiSce 
bee Articles 142 and 144 Note 49. 


^raiac/mr^/a ^<^^nacharya v. Shrini- 

(|7) 14 AIB 1927 Bom 398 (398, 399) : 103 Ind Cas 418 (DB), Malu,medsa Kha- 
dirsa V. Khadxrsa Hajisa. (AIR 1922 P C 212 followed.) 

(’08) 1908 Pun W R No. 123, p. 418 (420, 422) : 1908 Pun Re No. 127 (FB) Har 
G%an Dev v. Baldeo Dass. 

Note 26 

1 (4, 5) : 149 Ind Cas 317 (DB), Javishedji Pestonji v 
Dorabji Kuverji. (AIR 1922 P C 123 distinguished.) 

Note 27 

1. CSS) 22 AIR 1935 Mad 483 (485) : 157 Ind Cas 181 (DB), Manickammal y. 
Aiurugaiypa Grafnant. 

(’96) 23 Cal 536 (545) (DB), Nihnony Singh y. Jagabandhu Bou 

(■05) 32 Cal 129 (140, 141) : 31 Ind App 203 : 6 Bom L R 765 ; 1 All L Jour 585 • 

Debi ^ ^ Jogadindra Nath Boy v. Hemanta Kumari 

f;94) 18 Bom 507 (511, 512) (DB), Vithalbowa v. Narayan Daji Thite 

(■23) 10 AIR 1923 Cal 142 (144, 145) : 50 Cal 292 i 74 Ind Cas-^793, Anandachan 

(■29ri?MRl92?;illT^tl8f:”^^^^ 

*<>°> can’beao,Mred“i“ 

‘Mai w fTnchltl^l ^ ^ 

(’33) 20 AIR 1933 Cal 295 (302) : 60 Cal 54 : 144 Ind Cas 792 (DEI Surendra- 

Kl«lTl)''2fAre (AIB 1922PC123followed.) 

19 I Ind cL 1 Krm n p ^PP «8 : I L R (1941) Mad 175 : 

Bank in which trncif t a Chettiar, (Sait ^^inst 

Sefat ArUri‘4?:UT4^| 
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28. Limitation for suits against trustees by operation 
of law. — As seen already, this section does not apply to suits 
against trustees by operation of law. Hence, such suits are not exempt 
from the bar of limitation. But, where a constructive trustee purports 
to be in possession of property on behalf of the person for whose 
benefit he is constructive trustee, his possession is not adverse to the 
latter and under Art. 144, limitation for a suit for possession against 
the constructive trustee will not begin to run so long as he purports 
to hold the property in the above manner.^ Further, where the suit 
against the constructive trustee is based on a breach of the construc¬ 
tive trust, every fresh breach will give a new cause of action for 
the suit.^ 


Note 28 

1. See the following cases : 

(’14) 1 AIR 1914 Mad 477 (480, 481) : 14 Ind Gas 168 (171) ; 37 Mad 373 (DB), 
Pattaikara Manakkal Kitppen v. Mundc Kottil. 

(’99) 21 All 329 (340) : (1899) All \V N 106 (BB), ^luhamviad Munawar AH v, 
Pasulan Bibi. (The waqf having failed, the mutwalli held the propevtyas trustee 
for those entitled.) 

(’83) 7 Bom 34 (38, 39) (DB), Dadoba v. Krishna. (While there subriisted any con¬ 
tract, express or implied, between the parties in and out of possession to which 
the possession might be referred as legal and proper, it could not be pronounced 
adverse.) 

(’79) 2 All 361 (364, 365) (DB), Durga Prasad v. Asa Ram. 

(’23) 10 AIR 1923 Mad 153 (158) : 74 I. C.27(DB), Ahuvakkar v. Kicnhikuttiallu 
(Eldest male member of Thavazhi being also Karnavan — Possession by, cannot 
be adverse to tarwad.) 

(’30) 17 AIR 1930 Mad 563 (565, 567) : 125 I. C. 227, Kalatty Mudah v. Manga- 
pathy Mudali. 

(*99) 23 Bom 659(664, 665): 1 Bom L R 118 (DB), Jugal Kishore v. Lakshmandas. 
(2 App Gas 544 and 16 Sim 297 applied.) 

(’97) 24 Cal 77 (81) (DB), Sheo Shankar Gir v. Ram Shewak Chowdhri, (The pos¬ 
session of manager cannot be treated as adverse to the endowment.) 

(’ll) 12 Ind Gas 225 (233, 234) : 36 Bom 214, Casamalli Jairajbhoy Peerbhoy v. 
Currimobhoy Ebrahim. (4 Cal 455 explained and discussed.) 

(’21) 8 AIR 1921 Mad 528 (529): 63 l.C. 104 (DB), Seerangathuni v. Vaithilinga 
Mudaliar. (Possession by receiver appointed by Court.) 

(’90) 13 Mad 402 (403, 404), Vedapuratti v. Vallabha. (9 Mad 244 distinguished.) 

(*12) 13 Ind Gas 599(603): 36 Mad 418 (DB), Ambalayn Pakkiya Udayan v. Right 
Revd. J, M. Bathe. 

(’10) 8Ind Cas578(690) (All) (DB), Kifayat-ul-lah. (The members 

of a family, under whose management a waqf property is placed, cannot acquire 
title to such property by adverse possession.) 

(’ll) 11 Ind Gas 447(446): 84 Mad 257 : 38 Ind App 129 (PC), Srinivasa Moorthy 
V. Venkata Varada Iyengar. (A person who has accepted the position of 
trustee cannot be permitted to assert an adverse title on bis own behalf until he 
has obtained a proper discharge from the trust.) 

(’33) 20 AIR 1933 Cal 295 (804, 305) : 60 Cal 54 : 144 I. C. 792 (DB), Surendra 
Krishna Roy v. Ishwar Bhubaneshwari. (A person who has accepted the position 
of a shebait of an idol cannot change the character of his possession into one 
which is adverse to the idol by repudiating the claim of the idol.) 

See also Arts. 142 and 144 Note 46. 

2. (’99) 23 Bom 659 (664, 665) : 1 Bom L B 118 (DB), Jugal Kishore v. Laksh- 

matsdas. 
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Section 11 


1 1 .* (1) Suits instituted in British India on 
Suits on foreign Contracts entered into in a foreign 
contracts eountry are subject to the rules S 

limitation contained in this Act. 

n jule of limitation shall be a defence 

to a suit instituted in British India on a contract 

extfngn/^^^riTu^ foreign country, unless the rule has 
extinguished the contract and the parties were domi- 

such riUr*"^ country during the period prescribed by 

Synopsis 

1. Suits on foreign contracts _ Lex fori. 

2 . Applicability to execution applications. 

Other Topics (viiscellmveous) 

SuiTon'fo Of procedure governed by Ux fori. See Note 1. 

Suit on foreign judgment. See Note 1. y w a. 


1- Suits on foreign contracts—Lex fori. — It is a general 
principle of international law that a contract with reference to its 
lorni, validity, interpretation and the rights and liabilities of the parties 
to it, is governed by the lex loci contractus, or the law of the place 
where the contract is made, that is. the law which the parties have 
agreed or intended shall govern the contract or which they may be 
presumed to have so intended,^ while all matters of vrocedure are 
governed only by lex fori, or the law of the forum in which the action 
13 brought. Questions of limitation of actions are thus governed only 
by the lex fori as they are essentially matters relating to procedure.^ 

* Acts of 1877 and 1871. 

Section 11 of Act of 1877 and Ss. 11 and 12 of Act of 1871 

were same as above. 


Act of 1859. 

No corresponding provision. 


Section 11 — Note 1 

1. Halsbury's Laws of England (Hailsham Edition), Tol. VI dd 261 and 26^ 
r76) 1 Cal 330 (334) :3 Ind App61: 3 Sar 597(PC), Afauup s'lwly Att v. KoByaw. 

2. Halsbury s Laws of England (Hailsbam Edition), Vol VI d 351 

I'-cSS . 

^ ^ ^ ^-^3 (PC). Hcv mynness 

(’16) 3 AIR 1916 Low Bur 67 (68) : 35 Ind Cas 741 S Kivn n t ts i 

294'(Fi).'pc™rf;4 

‘ riafiV® air = <^B). 

(’81) 5 Ind Jur 288 (291). 

= L R 5 C P D 429 : 29 W E 306 :44 J P 735. AHiance 

* V® : 34 E R 595 (599) : 9 L J K B 213, British Linen Co. 
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In Hnher v. Steiner Tindal, C. J., observed as follows : Section 11 

“ So much of the law as affects the rights and merit of the contract, all that Note 1 

relates ‘ad Zt/is decisimiem' is adopted from the foreign country; so much of the 
law as affects the remedy only, all that relates *ad litis ordinationem ' is taken 
from the 'lex fori' of that country where the action is brought; and that in the 
interpretation of this rule, the time of limitation of the action falls within the 
latter division, and is governed by the law of the country where the action is 
brought, and not by the lex loci contractus^ is evident from many authorities . . . 

Such being the general rule of law, a distinction has been sought to be engrafted 
on it by the learned counsel for the defendant, that ‘where the statutes of limita¬ 
tion of a particular country not only extinguish the right of action, but the claim 
or title itself, ipso facto, and declare it a nullity after the lapse of the prescribed 
period, that in such ease the statute may be set up in any other country to which 

the parties remove, by way of extinguishment.*.It does indeed appear but 

reasonable that the part of the lex loci contractus which declares the contract to 
be absolutely void at a certain limited time, without any intervening suit, should 
be equally regarded by the foreign country as the part of the lex loci contractus 
which gives life to and regulates the construction of the contract.” 

This section merely reproduces the principles stated above. Thus, 
the mere fact that a suit on a foreign contract is not barred under 
that law will not enable the plaintiff to bring the suit on the claim 
barred in this country, as a person suing in this country should in 
matters of procedure “take the law as he finds it” here.® Similarly, it 
is no defence to rely on a foreign rule of limitation providing for a 
shorter iDeriod, even though the contract is made in the foreign country, 
for the reason that the rights of the parties not having been extin¬ 
guished by the foreign rule of limitation are enforceable by the law of 
this country. If, however, the rights of the plaintiff have become 
extinguished under the foreign rule of limitation, the rights, no longer 
being available to the plaintiff, are not enforceable in India (sub-s. ( 2 )).° 

Where the plaintiff obtains judgment in a foreign Court on a 
claim which, though not barred under the foreign law, would be barred 
under the Indian Limitation Act, and brings a suit on that judgment 
in a British Indian Court, it would be no defence to rely on the plea 
of limitation as the foreign judgment is valid according to the lex fori 
and is conclusive. It could be impugned only on any of the grounds 
enumerated in S. 13 of the Civil Procedure Code.^ The result would be 
the same even if the contract had been made originally in India.® 

<1870) Ij R 4 Ch App 735 (738): 39 L J Ch 170: 20 L T 464 : 17 W R 419, Pardo 
V. Bingham. 

(1870) 88 L J Q B 331 (334): L R 4 Q B 653 : 10 B & S 644 ; 20 L T 947: 17 W R 
967, Harris v. Quine. 

4. (1886) 2 Bing (N C) 202 (210, 211,212) : 42 R R598(605,606) : 2 Scott 304 : 1 
Hodges 206 : 2 Bowl P C 781 : 132 E R 80. 

5. (1830) 34 B B 696 (699) : 10 B & C 903 ; 9 L J K B 213, British Linen Co. 

V. Drummond. 

6. See Halsbury's liawa of England (Hailsbam Edition), Vol. VI, p. 355. 

7. (’24) 11 AIB 1924 AU 161 (162): 46 All 119: 79 Ind Cas 332 (DB), Oangaprasad 
V. Oaneshilal. 

(1866) 4 Suth W B 107 (108, 109) (DB), Boloram Gooy ▼. Kameenee Doasee. 

(’16) 8 AIB 1916 liow Bar 67 (68) : 86 Ind Cas 741, King v. Buchanan. 

(’79) 2 Mad 400 (406) : 4 Ind Jnr 229 (DB), NaUatamhi v. Ponnusamy, 

(’08) 2 Sind L B 61 (62), Sir Henry Seymore King v. M. B. Bragama. 

8. (’79) 2 Mad 400 (406) : 4 Ind Jor 229 (DB), HaUatamhi v. Ponnusamy. 

\ 
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Section 
Note 2 


2 . Applicability to execution applications. _ The section 
IS, in tenns. applicable only to suits. The principle on which it is 
based IS, howeier, of universal application. Hence, an application for 
oxecntion of a decree of a Native Indian State in a British Indian 
oiirt >iiKler s. 44 of the Civil Procedure Code, is governed only by the 
Indian inmitation Act. In the undermentioned case" a decree of the 
Ihstrict Court of Mysore was transferred for execution to the High 
t oiirt of Madras but was returned unexecuted owing to there being 
an attachment on the decree. On an application again to transfer the 
decree to the original side of the Madras High Court, the Mysore 
Coiut transmitted the decree holding that an application for transfer 
le decree was a step-in-atd of execution and therefore the execu- 
tion of the decree was not barred. The question arose whether the 

® ' jn applying the Indian law of limitation, was 

ntitled to go behind the order of the Mysore Court holding that an 

apphea .on for transfer of the decree is a step-in-aid of execution and 
to decide following a previous FuU Bench decision of the Madras 
iligil Court as to the interpretation of Art. 182 cl. ( 5 )) that it is not 
a step-in-aid of execution. Schwabe, C. J., observed : 

question to be considered is whether according to that system of law 
J ysore), the step taken is or is not a step-in-aid of execution and in my judgment 

considered is that of the place where the application is made. 

It 'ouows that it is the law of Mysore that has to be considered. By S. 13 of the 
UyiJ Procedure Code, a foreign judgment is conclusive as to any matter thereby 
airectly adjudicated upon between the same parties. There has in this case been 
a foreign judgment on this matter directly adjudicated upon between the same 
parties, namely, that according to the law of Mysore this is a setp-in-aid of execu¬ 
tion and I think that under that section it is not open, whatever this Court might 
have said in such cases, to an unsuccessful party to the application in Mysore to 

contend here that the law of Mysore is otherwise.It follows that as the 

step IS to be a step which according to the law of Mysore is a step-in-aid, in my 
judgment we are bound to hold that this application to transmit the papers here 
was a step-in-aid of execution of the decree. ” 

See also Note 95 to Article 182. 


Note 2 

■■ ^ 

(’68) 10 Suth W B 10 (12) : Beng L R Supp Vol 970 (FB), T. Leahe v W 
ISee (‘87) 14 Cal 570 (571) (DB). Hukum Chnnd v. Gyinrndar 

of 18“9.)r° contained in S. 58 of Ben^l Act toT 

See also Section 3 Note 8. 

2. ( 23) 10 AIR 1923 Mad 72 (73 to 76) ; 45 Mad 1014 : 69 Ind Cas 932 fDB) Sri 
mvasa Iyengar v. Narayana Eao, ^ ^ ® 

LM Ind Cas294 (FB), Peirce 

to decide whether the rnn rV ^ is the British Court, that has 

thirnJinc^Ie it wm LT - postulated by the Art. 182 are fuieilk and on 

to other Codeei wbioU rn with its own law and without reference 

methods of eveentinn *Y *be provisions regarding the executability and 

metnods of execution of decrees different from those in our own.*’) 





PART Ml. 

Computation of Period of Limitation. 

1 2 .* (^) In computing the period of limitation Section 12 

Exclusion of time prescribed for any suit, appeal or 
in legal proceedings, application, the day from which 

such period is to be reckoned shall be excluded. 

(2) In computing the period of limitation pres¬ 
cribed for an appeal, an application for leave to 
appeal and an application for a review of judgment, 
the day on which the judgment complained of was 
pronounced, and the time requisite for obtaining a 
copy of the decree, sentence or order appealed from or 
sought to be reviewed, shall be excluded. 


• Act of 1877 : S. 12. 

Exclusion of day In computing the period of limitation prescribed for 

on which right to any suit, appeal or application, the day from which such 
sue accrues. period is to be reckoned shall be excluded. 

In computing the period of limitation prescribed for an appeal, an applica¬ 
tion for leave to appeal as a pauper, and an application for 
Exclttsion in case a review of judgment, the day on which the judgment 
of appeals and cer- complained of was pronounced, and the time requisite for 
lain applicati07t3. obtaining a copy of the decree, sentence or order appealed 

against or sought to be reviewed, shall be excluded. 

Where a decree is appealed against, or sought to be reviewed, the time 
requisite for obtaining a copy of the judgment on which it is founded shall also 
be excluded. 

In computing the period of limitation prescribed for an application to set 
aside an award, the time requisite for obtaining a copy of the award shall be 
excluded. 


Act of 1871 : S. 13. 

Exclusion of day In computing the period of limitation prescribed for 

on which right to any suit, the day on which the right to sue accrued shall 
sue accrues. be excluded. 

In computing the period of limitation prescribed for an appeal, an applica¬ 
tion for leave to appeal as a pauper, an application to the 
Exclusion in case High Court for the admission of a special appeal, and an 
of appeals and cer- application for a review of judgment, the day on which the 
tain applications, judgment complained of was pronounced, and the time 

requisite for obtaining a copy of the decree, sentence or order 
appealed against or sought to be reviewed, shall be excluded. 

In computing the period of limitation prescribed for an application to set 
aside an award, the time requisite for obtaining a copy of the award shall be 
excluded. 


Act of 1859. 

No corresponding provisiop. 
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(3) Where a decree is appealed from or sought to 
be re^ iewed, the time requisite for obtaining a copy 

of tJie judgment on which it is founded shall also he 
excluded. 

computing the period of limitation pres¬ 
cribed for an application to set aside an award, the 

time requisite for obtaining a copy of the award shall 
be excluded. 


Synopsis 


—• Appli- 


1. Legislative changes. 

2. Scope of the section. 

3. Sub-section (1), 

4. Sub-sections (2) to (4) 

cability to proceedings not 
referred to in the Act. 

5. Applicability of sub-sections (2) 

to (4) to proceedings under 
special or local laws. 

6. Exclusion of day of pronouncing 

judgment. 

Exclusion of time for copies. 

8. In respect of what documents 

exclusion should be made. 

9. Exclusion, where copies are 

obtained by stranger or for a 
different purpose. 

10. “Time requisite,” meaning of. 

10a. Day of copy application and day 
on which copy is ready to be 
excluded. 

11. Delay caused by application for 

copies made to wrong person. 

12. Delay caused by defective appli¬ 

cation for copies. 

13. Delay caused by separate appli¬ 

cation for copies of judgment 
and decree. 

14. Delay in furnishing folios, 

stamps, etc. 

15. Delay in taking delivery of copy, 

16. Supply for folios before they are 

called for by Court. 

17. Application struck off for non- 

compliance and subsequently 
revived. 

18. Delay caused by despatch of 

copies by post. 

19. Delay caused by getting a 

vernacular copy of decree or 
judgment. 


21 . 


22 . 


23. 


24. 


25a 


26. 


20 . Copies of same documents 
obtained on two different occa¬ 
sions—Time requisite to obtain 
which copy to be excluded. 

Application for copy on date of 
judgment. 

Application for copy mislaid by 
office. 

Time between the date of the 
application for copies and the 
date of notice of requisition for 
stamp and folios for copies. 

Holidays intervening between 
dates of judgment and copy 
application. 

25. Interval between the judgment 
and the signing of the decree, 
if and when can be deducted. 

.Delay caused by getting order 
varied and settled. 

One common judgment in two 
suits - filed in two appeals 
against judgment. 

27. Appeal from a judgment on 
review — Copy of original 
judgment. 

Application for leave to appeal 
to the Privy Council. 

Application for review. 

Application to set aside award. 

Piling of an appeal with a copy 
of judgment or decree alone. 

Appeal in criminal cases. 

Finding as to “time requisite” 
cannot be attacked in second 
appeal. 

Evidentiary value of dates 
endorsed on certified copies. 

Copies in appeals from orders* 

Section 5 and “time requisite.** 


28. 

29. 

30. 

31. 

32. 

33. 


34. 

35. 

36. 
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Other Topics (miscellaneous) 


Acknowledgment of debt, See Note 3. 

Application and copying fees sent by 
post. See Notes 9 and 14. 

Application by prisoner for copies. See 
Note 32. 

Application for revision — Section does 
not apply. See Note 4. 

Application under S. 66 (3), Income-tax 
Act. See Note 5. 

Computation of time in whole days and 
not in hours. See Note 14. 


Copy obtained by another party or 
stranger. See Note 9. 

Court closed when copy ready. See 
Note 15. 

Letters Patent Appeal. See Note 5. 

Purpose of copy immaterial. See Note 9. 

Time for copy excluded even if copy not 
necessary. See Note 7. 

Time for copies necessai'y but not re¬ 
ferred to in section can be excluded 
under S. 5. See Note 8. 

Time requisite — Question one of fact. 
See Notes 10 and 33. 


1, Legislative changes. 

(1) In sub-section (2) the words “an application for leave to appeal’* 

have been substituted for the words “an application for leave to 
appeal as a pauper” occurring in the Act of 1877. The effect of 
the change is to extend the provision to all applications for leave 
to appeal, such as applications for leave to appeal to the Privy 
Council, and ai)plications for leave to appeal in insolvency 
matters.^ The decisions under the Act of 1877 holding that the 
section does not apply to applications for leave to appeal to the 
Privy Council are no longer law.^ 

(2) Under the Act of 1871, only the time for obtaining a co])y of the 

decree could be excluded.® Under the later Acts, time recpiisite 
for obtaining copies of the decree a7id judgment can be 
excluded in computing the period of limitation for an appeal or 
application for review. 

2. Scope of the section. —As has been seen in Note 2 to S. 6, the 
scheme of the Act is that, as a general rule, suits and other proceedings 
instituted after the lapse of the period prescribed by the first schedule 
should be barred, subject to several classes of exceptions recognized by 
the various sections in the body of the Act. One of such classes is that 
which provides for excluding certain periods in computing the period 
of limitation prescribed. 


Section 12 
Notes 1-2 


Section 12 — Note 1 

1. (’16) 2 AIR 1915 All 335 (336) : 38 All 82 : 31 Ind Cas 906 (DB), Uam Sarup 
V. Jaaivant Jiai. 

[See (’96) 1896 Pun Re No. 33, 3/^ ^foei Begam v. Ut. Satara Degam, (Appli¬ 
cation for leave to appeal as pauper.)] 

2. (’06) 28 All 891 (892) : 1906 All W N 65 : 3 All L Jour 165 (DB). Shib Singh 
V. Qandharp Singh. 

(•78) 1 All 644 (646) (DB). Jawahir Lai v. Narain Das, (Spankie, J., dissenting.) 
(’96) 19 Bom 801 (802) (DB), Moroba Bamchandra v. Qhansham Nilkant. 

(’92) 15 Mad 169 (169) (DB), Anderson v. Periaawamy. 

(’87) 10 Mad 878 (874) (DB), Lakahmanan v« Periaawamy, 

3. (’75) 24 Bath W R 106 (106, 106) : 16 Beng L R 272 (FB), Jc^arnaih Singh 
V. Shewrattan Singh, (But Court may admit after limitation if it finds there is 
sufficient cause.) 

(*74) 21 Bath W B 808 (809) : 15 Beng L B 278 (Note), Horil Pattuck v. 
Bhowaneeram, (Appellant cannot claim to deduct as of right time spent in 
obtaining copy of judgment.) 
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Section 12 
Notes 2-3 


Tins section is the first of the five sections (namely 12 to 16) which 
deal with tiio exclusion of time in reckoning the period of limitation, 
and provides for the exclusion of_ 

( 1 ) tlie day from which the period of limitation is to be reckoned 

— suh-section (i). See Note 3. 

(2) the time requisite for obtaining copies of certain documents 

in certain cases — sub-sections ( 2 ) to ( 4 ). See Note 4 . 

This section is one of the sections which, by virtue of s. 29 sub-s. (2), 
apply for the purpose of determining any period of limitation prescribed 
for any suit, appeal or application by any special or local law, in so far 

as and to the extent to which they are not expressly excluded by such 
special or local law. 

The section does not apply to proceedings in foreign Courts 
inasmuch as the Act itself extends only to British India.' 


3, Sub-section (l), — The word “from,” as a general rule, 
excludes the day from which the time is to be reckoned except where 
the context requires the contrary rule to be adopted.' This rule is 
a]>plicable whenever time has to be computed from a day specified, 
whether such time is fixed for the performance of contracts or is 
prescribed by law for the doing of an act or for the institution of 
proceedings in Courts of law. In Webb v. Fairmaner^ where goods 
were sold on the 5th of October to be paid for in two months from the 
date of sale, it was held that in computing the period of two months 
the 5th of October should be excluded and that an action for the 
price could not be commenced until after the expiration of the 5 th of 
December. Baron Parke, in delivering the judgment in the case, relied 
on the observations of Sir W. Grant, M. R., in Lester v. Garland,^ to 
the following efi'ect: 

“Upon the technical reasoning, I rather think, it would be more easy to 
maintain, that the day of an act done, or an event happening, ought in all cases 
to be excluded, than that it should in all coses be included. Our law rejects 
fractions of a day more generally than the civil law does. The effect is to render 
the day a sort of indivisible point; so that any act done in the compass of it is no 
more referable to any one than to any other portion of it; but the act and the day 
are co-extensive; and, therefore, the act cannot properly be said to be passed until 
the day is passed.” 

The learned Baron also observed as follows : 

“So also, in Peliew v. Inhabitants of Wonsfordy* the time was held to be 
exclusive; and a very reasonable rule was laid down by Lord Tenterden, which is a 
very good.test to apply, viz., by reducing the time to one day, in which case the 

Note 2 

1, (’27) 14 AIR 1927 Lah 200 (208) : 8 Lah 54 : 102 Ind Gas 523, Mari Singh v. 
Mahomed Said. (8 Ind Cas 645 and A I R 1925 Nag 321 relied on.) 

Note 3 

1 . Wharton’s Law Lexicon. 

2. (1838) 3 M & W 473 (477) : 6 D P C 549 : 7 L J Ex 140 * 49 B B 690 (691, 
692, 693). 

3. (1808) 15 Ves 248 (257) : 10 B B 68. 

4. (1829) 9 B & Or 134 (143, 144) : 7 L J (o S) M C 84 ; 4 M & By 130. 
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party would clearly be entitled to the whole of the next day after the injury was 
done, otherwise he might have no time at all in which to give notice.” 

As to the computation of time generally in matters dealt with 
in the Acts of the Legislature, S. 9 of the General Clauses Act, 1897, 
adopts the above mentioned general rule as follows : 

‘‘ In any Central Act or Regulation made after the commencement of this 
Act, it shall be sufficient, for the purpose of excluding the first in a series of days or 
any other period of time, to use the word ‘from’ and, for the purpose of including 
the last in a series of days or any other period of time, to use the word ‘to’.” 

Sub-section (l) of S. 12 of this Act is also based upon the said 
general rule and applies to suits^ appeals and applications referred 
to in the Act. Thus, where time is to be computed from the date of 
the cause of action, the day on which such cause of action arises is 
to be excluded.® If, in respect of a cause of action, there is an 
acknowledgment within the meaning of S. 19 of this Act, the day of 
the acknowledgment is to be excluded.® See also the undermentioned 
cases.^ 

5. (’73) 19 Suth W R 94 (94) (DB), Durshun Lall Sahoo v. Asjnntoon7iissa, 

(1865) 4 Suth W R 105 (105) (DB), Bwnonce Soondurce Dossiav. Puncha Nmi Bose, 
(’87) 10 Mad 292 (294) (DB), Ganapati v. Siiharaina. 

(’71) 6 Beng L R 292 (295), Moonshi Abdul AH v. Tarachand Chose. 

(’25) 90 Ind Cas 827 (828) (Cal) (DB), Kuviud Charan Hoy v. Sauibhu Chandra. 
(’69) 4 Mad H C R 409 (410), Chinna Comarappa Sctti v. Ra^naswamy Setti. 
iSee also (1892) L R 1 Q B 161 (164) : 40 W R (Eng.) 63 : 65 L T 677 : 56 J P 
262 : 61 L J M C 63, Radcliffe v. Bartholomew. (Day on which offence was 
committed to be excluded in computing time within which complaint to be made.)] 
CBut see (1864) 1864 Suth W R F B 45 (46) : Marsh 138 : 1 Hay 301 (FB), 
Hurro Soondei'ee Debee v. Rally Mohun."] 

6 . (’23) 10 AIR 1923 Nag 143 (143) : 71 I. C. 556, Jainarayan Bapu v. Vilhoba. 
See also Note 37 to S, 19. 

7. (’38) 25 AIR 1938 Bom 447 (447) : I L R (1938) Bom 734 : 178 Ind Cas 78, 
Raviachandra Oovind v. Baxman Savlaram. (Judgment-debtors asked to deposit 
money within fifteen days from certain date—That date has to be excluded— 
Uniform interpretation to be given to judicial order and to statute.) 

(’04) 31 Cal 745 (751) (DB), Upendra Chandra SHigh v. Mohri Lai Marwari. 
(Mortgage bond on 17-3-1899 stipulating for payment within six months— Held 
that in reckoning the period of six months date on which bond was executed 
must be excluded.) 

(’85) 1885 Bom P J 251 (DB), Wavian v. Mahadu. (In computing limitation for 
suit on bond, date specified for payment cannot be excluded — Deoiflion is not 
right in view of the clear language of the section.) 

(’88) 12 Bom 617 (619) : 13 Ind Jur 270 (DB), VenUubai v. Lakshman. (Bond 
payable in two years—Day of bond to be excluded in reckoning two years.) 

(’76) 1876 Pun Re No. 88, Dulla Mall v. Bolaki, (Stipulation to pay in one year.) 
076) 24 Suth W B 468 (464) (DB), Ramchurn Dey v. Inna Sheik, (In computing 
limitation for suit on l^nd, day specified for payment is to be excluded.) 

(’69) 6 Bom H C B A C 51 (53) (DB), Lakshuman Sakharam v. Ranu Sidoji, 
(Date on which contract is made is to be excluded.) 

(’68) 8 Agra HOB 819 (819) (DB), Muhtab v. Ramdayal. (Date of bond to be 
excluded in computing time for its performance.) 

(’69) 4 Mad H C R 830 (881) (DB), In re Palaniandi Pillay. (Day mentioned in 
bond for re-payment—Exclusion of day.) 

(’24) 11 AIR 1924 Lah 709 (710) : 78 I. O. 87 (DB), Akhtar Deg v. Haq Nawaz, 
(Where cause of action arose on 17-2-18 in the case of breach of contract not in 
writing and registered, a suit filed on 17th February 1916 is in time.) 


Section 12 
Note 3 
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Section 

Note 


V 


12 4. Sub-sections (2) to (4)—Applicability to proceedings 

not referred to in the Act, — Sub-sections (2) to ( 4 ) apply only 
to one or some of the following proceedings^: 

( 1 ) <appeals 

(2) applications for leave to appeal 

(3) applications for review of judgment 

( 4 ) applications to set aside an award. 

Having regard to the words of the Preamble to this Act, namely, 
“Whereas it is expedient to consolidate and amend the law relating 
to the limitation of suits, appeals and certain applications to Courts,’* 
it is clear that this section directly applies only to the applications 
and appeals referred to in the Act.^ Thus, the word ‘appeal’ will refer 

('12) 18 Ind Cas 574 (575) : (1912) 1 Upp Bur Rul 146, Nga Po Tin v. Mi Shan 
Nu. (Pronote of 7tb May 1907—Time commences to run on the expiration of 
the 7th May 1907.) 

('71) G Beng L R 292 (295), Abdul AH v. Tarachand Gfiose. (Date of execution of 
promissory note to be excluded.) 

(’22) 9 AIR 1922 Nag 261 (262) : 69 Ind Cas 527, Narayati Patel v. Ahdulgani, 
(Suit under S. 160, C. P. Land Revenue Act.) 

(’78) 2 Bom 673 (675) (DB), V. K. Gujar v. F. D. Barve. (Application for restitu¬ 
tion—Day from which period is to be reckoned should be excluded.) 

(’74) 22 Suth W R 68 (68) (DB), Easheenath Shaha v. Jogendra Nath Baboo, 
(The day on which the order under S, 246, Civil Procedure Code, 1859, was pass¬ 
ed must be excluded in computing the period of year allowed by that section.) 
(1864) 1864 Suth W R Gap 321 (321) (DB), Petumber v. Kuroona Moyee. (Do.) 
(1865) 4 Suth W R Act X Rul 30 (30) (DB), Badha Monee v. Bungshee Mohtin. (Suit 

to set aside an order_Day on which order was passed must be excluded.) 

(’72) 18 Suth W R 454 (454) (DB), BiJoyOobind Deby. Muddin Bam Pal. (Appli¬ 
cation for retrial of suit_Date of dismissal of suit to be excluded.) 

(’27) 14 AIR 1927 Bom 633 (635) : 106 Ind Cas 36 ; 52 Bom 126, In re Hyder- 
bhai. (Computation of twenty-one days under S. 9, Presidency Towns Insolvency 
Act, from date of attachment—Date of attachment should be excluded.) 

(’83) 13 Cal L R 153 (166), Deb Narain Singh v. Ishan Chunder Malo. (Date oa 
which money became due on bond to be excluded.) 

(’68) 10 Suth W E 5 (5) : 1 Beng L R (S N) la (DB), Braja Behariv.EamalBay, 
(In computing the period of three years under S. 20, Act XIV of 1859, day oa 
which application is made most be excluded.) 

(’77) 2 Cal 336 (340) (FB), Dhottessur Kooer v. Boy Gooder Sahoy. 

\See (’12) 13 Ind Cas 900 (901, 902) (Cal) (DB), Qo-pal Lai v. Bahomi. (Order to 
pay deficit court-fee within a week — Date of order to be excluded when comput¬ 
ing period.) 

(’80) 6 Cal 325 (328) (FB), EashikantBhuttacharjiy.BohinikantBhxUtacharji.l 

Note 4 

1. (’32) 19 AIR 1932 All 598 (599) : 54 All 282 : 143 Ind Cas 111, KashiParshad 
V, Notified Area^ Mdhoba. (Section does not apply to application under Land 
Acquisition Act.) 

(’26) 93 Ind Cas 1023 (1023) (Lab), Lai v. Sher ilfuliamniodfhati.(Appli¬ 
cation under O. 9, R. 9 Civil Procedure Code — Time spent in obtaining copy of 
order dismissing suit for default cannot be excluded.) 

(’96) 18 All 215 (219) : 1896 All W N 39 (DB), Wall v. Howard. (Proceeding 
under S. 214, Companies Act, 1882, not being either an appeal or application.) 

2. (’17) 4 AIR 1917 Low Bur 17 (17, 18) ; 38 I. C. 563, K. Hill v. M. M. Green¬ 
berg. (Application not referred to in the Act at all is not governed by theActand 
consequently by Section 12.) 
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to appeals referred to in the Act and will include appeals from the Section 12 

original side of the High Court w'hich are dealt with in Arts. 151 and Notes 4-5 

156 of the first schedule.® Appeals from appellate side of the High Court 

are not dealt with by this Act, and are not directly governed therefore 

by S. 12. But the section applies to criminal appeals.®^ An application 

for leave to appeal in forma pa'ihperis is an application for leave to 

appeal and will be governed by this section."* An application for revision 

is not an application for which any limitation is provided for in this 

Act (Art. 181 being held inapplicable to such applications), nor is it an 

application of the kind specified in the section. But as a matter of 

practice, in computing the period fixed by the practice of the High 

Court for such applications, the time taken for obtaining a copy of the 

order sought to be revised is excluded.^ The Madras High Court has 

held that the term ‘appeal’ in the section should be liberally construed 

and will include a proceeding in the nature of a revision petition.®^ 

Where a decree for pre-emption fixed a period for the plaintiff’s 
depositing an amount into Court, it was held that the plaintifi' could 
not claim to extend the time for the deposit on the ground that it was 
necessary to obtain a copy of the order and that the time spent in 
obtaining it should be excluded.® 

5, Applicability of sub-sections (2) to (4) to proceed¬ 
ings under special or local laws. — Sub-section ( 2 ) of s. 29 
makes this section, among others, applicable for the purpose of 
determining the period of limitation presciubed by any special or local 

(’96) 18 Mad 484 (485) (DB), Thurai Hajah v. Jainilabdecn Howthan. (Applica¬ 
tion to declare appeal admitted to Privy Ck>uncil is not application for leave to 
appeal—Section 12 does not apply.) 

3. (’28) 15 AIR 1928 P C 103 (103) : 109 Ind Gas 1 : 6 Rang 302 : 55 IndAppl6l 
(PC), JijibJioy N. Surly v. T. S. Chetliyar Firm. (Assumed.) 

(’22) 9 AIR 1922 P C 352 (352) : 49 Ind App 307 : 68 Ind Gas 900 : 49 Cal 999 
(PC), Pramatha Nath Roy v. William Arthur Lee. (Do.) 

(’35) 22 AIR 1935 Rang 65 (66, 67) : 12 Hang 525 : 154 I. C. 852 (FB), Mackenzie 
and Co., Ltd. v. Ah Win. (Time for copy of decree can be allowed.) 

3a. (’92-96) 1 Upp Bur Rul 129 (129), Nga Po Thaung v. Queen-Empress. 

(’92-96) 1 Upp Bur Rul 130 (130), Bagawathi v. Queen-Empress. 

4. (’23) 10 AIR 1923 Lah 684 (684) : 77 Ind Cas 908, Ashraf AH v. Rameshwar 
Nath, (The petitioner in computing the period prescribed under Article 130 is 
entitled to deduct the time taken in obtaining copies of the judgment and decree 
appealed against.) 

ISee (’09) 4 Ind Cas 896 (897) : 1909 Pun Re No. 94 (DB), Hart Singh v. Gur- 
hahhsh Singh. (So assumed.)] 

5. (’84) 21 AIR 1984 Pesh 9 (10) : 147 Ind Cas 1138 (DB), Sainditta Ram v. Ch. 
haia Rant, (Revision against appellate order—Time necessary for obtaining copies 
of trial Court’s judgment is not excluded.) 

[5es(’06)1906PQnLRNo.l46, p.481 (481): 1907 Pun W R No. 74, Mehar Singh 
V. Qurbochan, (Copy of judgment or decree not necessarily to be filed in Court.)] 

5a. See also (*41) 28 AIR 1941 Mad 689(590) : (1941) 1 Mad L Jour 540(542,643), 

Standard Type Foundry v. Venkataramaniah. (Section applies to application 
under S. 73 of Madras "Village Courts Act, I of 1869 to the District Munsif to set 
aside decree of Village Panchayat Court—A 1 R 1937 Mad 365 (FB) followed.) 

6. (’83) 1883 AH W N 4 (6), Karam Khan v. Nathan Khan, 

<’81) 1881 AH W N 165 (166), Disa Singh v. Juala Singh, 
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law, unless its applicability is expressly excluded by such law.^ This 
however, does not mean that every provision of the section will 
necessarily apply to every case under the special or local law, irrespec¬ 
tive of the question whether the particular sub-section sought to be 
applied is in terms applicable to such a case. Where, therefore, the 
section is applicable by virtue of section 29 to a special or local law, 
but tlie application in respect of which the limitation is sought to be 
computed is not one of the applications referred to in sub-sections 
(2) to (4) of this section, the time spent in getting copies cannot be 
excluded, in making such computation. Thus, the Provincial Insolvency 
Act is a special law to which s. 12 is applicable by virtue of g. 29 , but 
an application under s. G3 of that Act is neither an appeal, nor an 
application for review, nor an application for leave to appeal, nor an 
application to set aside an award within the meaning of sub-ss. (2) 
to ( 4 ) of this section. Consequently, no period can be deducted for 
obtaining copies, in computing the period of limitation prescribed by 
that Act for such application.^® On similar grounds it has been held 
that in computing the period of limitation for an application under 
S. 18 of the Land Acquisition Act, 1894, the time taken to obtain a 
copy of the Collector’s order (called the award) cannot be deducted.^ 

It has also been held by the High Court of Allahabad on the 
same grounds that the time spent in obtaining copies of the order 
passed under s. G6, sub-s. (2) of the Indian Income-tax Act, 1922, cannot 
be deducted in computing the limitation for an application under 
S. 66 , sub-s. ( 3 ) of that Act.® The High Court of Lahore has, however, 
without adverting to the terms of this section, allowed such a 
deduction.^ According to the High Court of Patna, s. 29 makes this 
section applicable to “any suit, appeal or application,” for which a 
period of limitation is prescribed by any special or local law, and 

Note 5 

1. See (’39) 26 AIR 1939 All 403 (408) : ILR (1939) AH 647 ; 183 I. C. 242 (FB). 
Dnrag Pal Singh v. Pancham Singh. (The rules as to computation of period 
of limitation laid down in Part III of the Act are not intended by the Legislature 
to apply only to periods of limitation prescribed by the schedule but apply also 
to periods of limitation provided for by other enactments.) 

la. (’15) 2 AIR 1915 Mad 360 (360) : 25 Ind Cas 610 (DB), Duraisamy Iyengar 
V. Minahshi Sundara Iyer. (A case under S. 22 of the Provincial Insolvency Act, 
III of 1907 which corresponds to S. 68 of Act V of 1920.) 

2. (’32) 19 AIR 1932 All 698 (599): 54 All 282: 143 Ind Cas 111, Kashi Prasad 
V. Notified Area of Mahoha. 

(’04) 1904 Pun Re No.79; 1904 Pun L R No.l33, Bkagtvan Das y. Collector of Lahore. 
<’27) 14 AIR 1927 Lah 858 (859) : 9 Lah 244 ; 104 Ind Cas 397 (DB), Nafisuddin 
V. Secretary of State, 

[But see (’26) 13 AIR 1926 Rang 135 (136, 137) : 96 Ind. Cos. 110, H. N. Bur- 
jorjee v. Special Collector of Rangoon. (Section 29 of the Limitation Act as 
amended in 1922 was held to extend S. 12 to such an application — Submitted 
not correct.)] 

3. (’31) 18 AIR 1931 All 673 (673) : 133 Ind Cas 621: 53 All 684 (DB), Gidab 
Chand Chotey Lai, In re. 

4. (’29) 16 AIR 1929 Lah 170 (170) : 117 Ind Cas 881 (DB), Md. Hayat Baji 
Muhammad v. Commissioner of Income-tax, Punjab and N.W. F. P. 


Section 12 
Note 5 
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though the section is in terms not applicable, the principle of the Section 12 

section applies to the case referred to above; hence the deduction Notes 5-6 

must be allowed.^ The High Court of Rangoon has, in a similar case, 
allowed such a deduction on general principles, and not upon any 
consideration of this section or of S. 29.® It is submitted that the 
Allahabad view is correct on principle. 

The Madras High Court has held that the terra “appeal” should 
be interpreted liberally and even a proceeding in the nature of a 
revision petition should be treated as an “appeal” for the purpose of 
this section. On this view it has held that an application to a District 
Munsif under S.73 of the Madras Village Courts Act (i of 1889) to set 
aside a decree passed by a Village Panchayat Court is an “appeal” 

■for the purpose of this section and that the time requisite for obtaining 
a coiiy of the decree sought to be set aside should be deducted in 
computing the period of limitation for the application.^ 

It has been seen in Note 4 that the section does not directly 
apply to appeals from the appellate side of the High Court. As to 
whether the section will apply to such appeals by virtue of s. 29 , 
see Note 6 under section 29. 

6. Exclusion of day of pronouncing judgment. — The 
date of the delivery of the judgment must be excluded^ even though 
that day happens to be a holiday.^ 

When the date of the judgment is duly communicated to the 
pleaders for the xia^rtles, the limitation for appeal commences from the 
date of the judgment notwithstanding the absence of either the party 
or the pleader at the time of the delivery of the judgment.® But 
where the Judge signs the judgment on a particular date but does not 
pronounce it in accordance with the law of jjrocedure and the party 
comes to know of the fact of the signing of the judgment only on a 

5. (’30) 17 AIR 1930 Pat 14 (19) ; 9 Pat 172 ; 122 Ind Gas 810 (DB), Mohanlal 
Hardeo Das v. Commissioner of Income-tax, Bihar and Orissa. 

•6. (’28) 15 AIR 1928 Rang 152 (153) : 110 Ind Gas 601 ; 6 Rang 175 (DB), Bama- 
natha Beddiar v. Commissioner of Income-tax. 

7. (’41) 28 AIR 1941 Mod 569 (590): (1941) 1 Mad L J 540 (543), Standard Type 
Fomxdrys. Venkataramaniah. (AIR 1937 Mad 385 (FB) followed.) 

Wote 6 

1 . (’86) 1886 All W N 257 (257), Damru, v. Murdaxu 

■('70) 18 Suth W R P G 17 (18) (PG), In re Bamanoogra Narain. (Appeal to Privy 
Council—Date of decree appealed from, to be excluded.) 

•(’26) 94 Ind Gas 121 (121) (Nag) (DB), Kutubuddin v. Gulam Babbatti. (“Pro¬ 
nounced”—Whole judgment need not be read out.) 

•(1900) 10 Mad L Jou r 398 (400),Gann^ Kotappav. VenJcataraxniaJi. (Word ‘from* 
in S. 69 of Act VUI of 1865 means ‘after’.) 

2. (’20) 7 AIR 1920 Mad 369 (360) : 43 Mad 640 : 56 Ind Gas 67 (DB), S**6ra- 
manyam v . Nar asxmham . (Judgmentdeliveredonfirstday of Christinas vacation.) 

3. (’27) 14 AIR 1927 Lah 69 (69) ; 96 Ind Gas 942, B. B. <£ C. I. By. Co. y. Bam 
Sarup-Mahru Mai, 

(’10) 8 Ind Caa 398 (399) : 34 Mad 161 (DB), Secretary of State y. Gopisetty. 

(DMision under Madras Surveys and Boundaries Act published by communication 
to parties—I>ate of communication is starting point for limitation.) 

^ee also Note 8 to Art. 162. 


2.Lim.32. 
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Section 12 subsecpient date, the latter date must be deemed to be the date of the 

Notes 6—7 pronouncing of judgment and limitation does not begin to run earlier.* 

7. Exclusion of time for copies. — Sub-sections ( 2 ) to (4) 
provide that the time requisite for obtaining the copies of the 
documents referred to therein shall be excluded in computing the 
period of limitation. The reason for the exclusion is to enable the 
appellant or the applicant, as the case may be, to have sufficient 
time to consider the terms of the decree, judgment or order before 
hurrying into a further proceeding in respect of it. In Jijibhoy N. 
Surly V. T. S. Chettiyar,^ where the reason of the i*ule in sub-ss. (2) 
and (3) came to be discussed, their Lordships of the Privy Council 
observed as follows : 

“ The decree may be complicated, and it may be open to draw it up in two 
diSerent ways, and the practitioner may well want to see its form before attacking 
it by his memorandum of appeal. As to the judgment, no doubt, when the case 
does not come from up-country, the practitioner will have heard it delivered, but 
he may not carry all the points of a long judgment in his memory, and as Sir 
John Edge says,2 the Legislature may not wish him to hurry to make a'decision 
till he has well considered it.’* 

i It was accordingly held hy their Ldrdships in Jijihhoy's case® 
that the time spent in obtaining copies of the judgment and decree 
must be excluded in computing the period of limitation for an appeal, 
even though such copies need not, according to the rules of the High 
Court, accompany the memorandum of appeal. 

Their Lordships in the above case were dealing with the 
exclusion of time spent in obtaining copies for a memorandum of 
appeal. But the reasoning will apply also to all proceedings referred 
to in sub-ss. (2) to (4) of the section.* Thus, the fact that a review 

4. (’38) 25 AIR 1938 Lah 707 (708) : 182 Ind Gas 108, Mahomed Zaman v. 
Hans Baj Shah. (Court deliveriDg judgment without having previously fixed 

date for the same_Defendant being absent, judgment informed to his counsel on 

some later day_Limitation for appeal runs from the later day'.) 

(’23) 10 AIR 1923 Pat 129 (130) : 1 Pat 771 : 75 Ind Gas 879 (DB), Sagarmal 
Marwadi v. Lachmi Saran Msssxr. 

See also Note 3 to Art. 152 and Note 5 to Article 156. 

Note 7 

1. (’28) 15 AIR 1928 P C 103 (105) : 109 I C 1 : 6 Rang 302 : 65 I A 161 (PC). 

2. (’95) 17 All 213 (216) : 1895 All W N 61 (FB), Wajit AH v. Naical Kishore. 

3. (’28) 16 AIR 1928 P C 103 (105, 106) : 109 Ind Gas 1 : 6 Bang 302 : 55 Ind , 
App 161 (PC), Jijibhoy Sitrty v. T. S. Chettiar Firm. (Reversing AIR 192T 
Rang. 20.) 

4. (’41) 28 AIR 1941 Mad 589 (590) : (1941)1 Mad L J 540 (543), Standard Type 
Foundryy.Venkhtaraynaniah. (Application underS.73 of Madras Village Courts^ 
Act, 1 of 1889, to District Munsif to set aside decree of Village Court — Time 
required for obtaining copy of decree should be excluded although S, 73 does not, 

require a copy of the decree to be filed along with the application._ Note: Such 

application was held to be an “appeal” for the purpose of the section.) J 

(’34) 21 AIRa934 AH 367 (368) : 148 I. C. 290 : 56 All 591 (DB), Gouri Shankar 
V, Jtashi Nath. (Review application — Time spent in obtaining copy of judgment, 
to be excluded.) 

[But see (’35) 22 AIR 1935 Rang 184 (185): 156 Ind Cas 733, V. E.A.CheUiar 
Firm v. Earuppafi Chettiar. (A petitioner is not ^titled to. have, the tinift*. 
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aphcation need not be accompanied by a copy of the judgment" oi* Section 12 
of the decree will not deprive the applicant of his right to exclude Note 7 

the time spent in obtaining such copies in computing the limitation 
for such application. The contrary view taken in the undermentioned 
cases^ is, in view of the Privy Council decision, no longer law. 

But the mere fact that the reason is absent in any particular 
case will not, however, make the maxim Cessante ratione legis cessat 
ipsa lex (the reason of the law ceasing, the law itself ceases) applicable 
and disentitle a party from claiming to exclude the time requisite for 
obtaining the coihes specified in the section. The reason is that the 
section enacts the rule of exclusion as a positive direction, although 
its object is to afford a party time to consider whether he will prefer an 
appeal or make an application.® Thus, where the copy of the jtidgment 
obtained by the party gives all the information necessary to enable 
him to decide whether he should appeal or not, he is nevertheless 
also entitled to exclude the time taken in obtaining a copy of the 
decree.^ On the same principle it would follow that even in cases 
where a formal and final order is not necessary to be prepared, the 
party will be entitled to deduct the time taken for obtaining a copy 
thereof if such an order is actually prepared}^ 

The exclusion of any time in computing the period of limitation 
for a proceeding necessarily implies that such time must begin before 

spent in obtaining a copy, which he has not filed together with his application 
for review but which he has filed in another case, excluded in computing the 
period of limitation—Submitted not correct.] 

5. (’34) 21 AIR 1934 All 367 (368) ; 148 Ind Cas 290 : 56 All 591 (DB), Gauri 
Shankar v. Kaahi Nath. (Relying on AIR 1928 P C 103 and 17 All 213 ) 

(’95) 17 All 213 (216): 1895 All W N 61 (FB), Wajid AH Shah v. Nmval Kishorc. 

(’21) 8 AIR 1921 Lah 124 (125): 60 Ind Cas 259, Kanshi Ram v. Karam Narain 
(’18) 5 AIR 1918 Mad 418 (418) ; 42 Ind Ca.s 504 (DB), liamalinga Annavi y\ 

Narayana Annavi. (17 All 213 and AIR 1917 Cal 320 relied on.) 

(’20) 7 AIR 1920 Mad 633 (634) : 65 Ind Cas 444 (DB), Oiokkalingam Chetty v. 

Lakshumanan Chetty. 

6 . (’17) 4 AIR 1917 Cal 320 (321) ; 35 I. C. 348 (DB), Gangadhar Karmakar v. 

Shekharbasini Dasya. 

7. (’99) 1 Bom L R 112 (113) (DB), Jadhoji v. Rajoo. (Appeal.) 

(’35) 22 AUl 1935 Lah 341 (341) : 158 I. C. 120 (DB), Uari Bam v. Prem Nath. 

(Application for leave to appeal to Privy Council—Time requisite for decree copy 
held not to be excluded as no copy of decree need be produced with application.) 

(’97) 20 Mad 476 (478, 479), Kumara Akkappa Nayanim Bahadur v. Sithala 
Naidu, (Appeal under S. 69, Madras Rent Recovery Act.) 

(’72) 17 Suth W R 230 (232) (DB), Jhubhoo Sahoo v. Mt. Jusoda Kooer. 

(’79) 2 All 192(192)(FB), Fatal Muhammad v. Phul Kuar. (Appeal under Cl. 10, 

Letters Patent.) 

8 . (’28) 16 AIR 1928 P C 103 (105) : 109 I. C, 1 : 6 Rang 302 : 55 I. A. 161 (PC), 

* Jijibhoy N. Surty y. T. 8, Chettiar Firm. 

9. (’36) 22 AIR 1936 All 258 (259) : 157 Ind Cas 170: 57 All 751 (DB). Gaekwar, 

Baroda State Railway y, Hobibullah. (Caseof leave to appeal to the Privy Council.) 

[See also (’86) 1885 All W N 267 (267), Damru v. Murdan. (Though copy is 

granted on the same day of application for it one day is to be excluded.)] ) 

10. (’26) 12 AIR 1925 All 419 (419, 420) : 26 Cr. L. J. 961 : 87 I. C. 417 : 47 All 
462, Daulat Ram y. Kanhaiya Lai. (Proceeding under S. 476, Cr. P. C. in a 
civil Court—Final order separately drawn up in fact—AIR 1920 Pat 844 followed.): 
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the expiry of the period of limitation. Hence, as a general rule, 
in oi-der to entitle an appellant to deduct the period required for 
ohtiiining the necessary copies, a proper application for copies must 
he made witliin the period of limitation for the appeal.'^ (As to how 
far this rule is subject to exceptions, see Notes 24 and 25.) 

8. In respect of what documents exclusion should be 
made. — Only that period can be excluded under this section which 
has been spent in obtaining copies of — 

(1) the decree appealed from or sought to he reviezved, 

(2) the judgment oh 'ivhich the decree under the appeal or the 

review is founded, 

(3) the award which is sought to be set aside. 

In computing the period of limitation for an appeal or an 
application for review, the time requisite for obtaining both a copy 
of the judgment as well as a copy of the decree, should be excluded,^ 
subject, however, to the obvious qualification that where the periods 
overlap, one of the overlapping periods should be left out of account.^ 
In computing the period of limitation for an application to set aside 
an award, the time requisite for obtaining a copy of the award only 
should be excluded. 

Time silent in obtaining copies of documents other than those 
referred to above cannot be excluded even though, according to rules 

11. (’37) 1G7 Ind Gas 250 (251) (Lab) (DB), Atmaram v. Ravichand. 

Note 8 

1. (’38) 25 AIR 1938 Lab 707 (708) : 182 Ind Gas 108, Md. Zaman v. Hans Raj. 
(’37) 24 AIR 1937 Oudb 65 (66) : 12 Luck 472 : 165 I. C. 578 (DB), Lallu Ram v. 

Depiitif Commissioy\,er, Kheri. 

(’87) 65 Cal L Jour 415 (416), Girish Chandra Ghose v. Narat/an Chandra Ghose. 
(’36) 165 I. C. 712 (713) (pesh)(DB), AfH7uijHwirt(2 Akbar Khan v. Abdul Rahman. 

(Provided that the overlapping period is not counted twice over.) 

(’30) 17 AIR 1930 Nag 113 (116) : 26 Nag L R 66 : 123 I. C. 470 (FB), Badshah 
Miyan v. Pandurang. (Days on wbicb both copies were being prepared cannot be 
doubly excluded — 10 Ind Gas 866 overruled.) 

(’24) 11 AIR 1924 All 162 (162) : 74 Ind Gas 486, Kidar Nath v. Nanak. 

(’25) 12 AIR 1925 All 436 (436) : 87 I. C. 484 : 47 All 509 (DB), Ramzan Bakhsh 
V. Muhammad Ishaq. 

(’24) 11 AIR 1924 Bom 185 (186) : 48 Bom 292 : 87 Ind Gas 93 (DB), Macmillan 
d Co. Ltd. V. K. d J. Cooper. (Following 33 Mad 256 & AIR 1917 Cal 619.) 

(’17) 4 AIR 1917 Cal 619 (619): 381. C. 66 (DB), Rajani Nath v. Kali Mohan Das, 
(’26) 13 AIR 1926 Lab 529 (529) : 95 I.C. 302, Raja Ram \. Firm Nanhe Mai, 
(’ll) 10 Ind Gas 542 (542, 543) (Cal), Tarabati Koer v. Jagdeo Narain, 

(’12) 17 I.C.393(393)(Mad),iy7nrasim7Mditv.Seci/.o/Stafe. (Following33Mad256.) 
(’22) 66 I. C. 23 (24): 41 Mad L Jour 273 (274), Velliyainmal Bibi v. Koolayanna 
Rowthen. (Following 33 Mad 256 and 8 Mad L Jour 148.) 

(’ll) 12 I. C. 677 (677, 678) (Cal) (DB), Suzider Koer v. Lala Raghzmath Saha*.' 

(Same period cannot be deducted twice over.) 

(’98) 8 Mad L Jour 148 (149) (DB), Raman Chetti v. Kadirvalu. (Except where 
these two periods overlap each other.) 

(’04) 28 Bom 643 (644) : 6 Bom L R 920, Haji Hassan v. Noor Muhammad, 

ISee (’08) 31 Mad 268 (270) : 4 Mad L Tim 77 (DB), Settappa v. Muthia. 

(’66) 6Suth'W'RMisc44(44),L<iiGopafnat7tS(z/iee Deo v. Mt. Pudttm Koonwur.'\ 

2. See cases cited in foot-uote 1. 
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Notes 7-8 
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of the Court, such copies have to be filed along with the appeal or Section 12 

application. Thus, in a second appeal the time spent in obtaining Notes 8-9 

copies of the judgment and decree of the first Court cannot be 
excluded in computing the period of limitation for the second appeal.^ 

The reason is that no rule of the Court can add to or modify the 
conditions and limitation laid down in the Act.* 

The delay necessitated in obtaining copies necessary to be filed 
along with the proceeding, but which are not referred to in sub-ss. (2> 
to (4), may, however, be excused under S. 5 of the Limitation Act, 
where such provision is applicable and there is sufficient cause for 
excusing it. (see Note 33 to section 5.) 

9, Exclusion, where copies are obtained by stranger or 
for a different purpose. — It is not necessary that, in order to 
claim the exclusion of time under this section, the application for 
copies should have been made by the party himself in person.^ Thus, 
a party is entitled to use a copy obtained by another party^ or even 
by a stranger® and claim exclusion of the time spent in obtaining that 

3. (’18) 6 AIR 1918 All 389 (390) : 42 Ind Cas 855 : 40 All 1 (FR), Sahai 

V. Sheo Prasad. 

(’39) 26 AIR 1939 Lah 378 (379), Prithi Pal Singh v. JIans Paj. (Rut having 
regard to the fact that the appellant had actually made an application for a certified 
copy of the first Court’s judgment before limitation for the second appeal had 
expired. High Court may allow the time spent in obtaining the copy—A I R 1927 
Lah 717 followed.) 

(’28) 15 AIR 1928 All 416 (416) : 115 Ind C&a 880, Banke Lai v. Bhola Nath. (But 
it can be allowed under Section 5.) 

(’22) 9 AIR 1922 Lah 415 (415) : 72 I. C. 797 (DB), Gurdit Singh v. Charan Das, 

(’23) 10 AIR 1923 Lah 461 (461) : 73 Ind Cos 919, Chuhar Mai v. Bira Bam. 

(’27) 14 AIR 1927 Lah 717 (717) : 103 lnaCa.s408{DB),GeorgeGoivshala v. Balak 
Ram. (Court may allow though the deduction cannot be claimed as of right.) 

(’27) 14 AIR 1927 Lah 192 (192) : 100 Ind Cas 854, Bahu Singh v. Mangat Rai. 

(’21) 8 AIR 1921 All 23 (28) : 43 All 660 : 63 Ind Cas 338 (FB), Bhairon Ohulam 
V. Ram Autar Singh. (Under rules of Allahabad High Court a second appeal 
without copies of first Court’s judgment will not be proper presentation—Applicant 
can take advantage of Section 5.) 

(’23) 10 AIR 1923 Lah 96 (96) : 68 Ind Cas 777, Madan Gopal v. Malawa Ram, 

(’25) 12 AUl 1925 Rang 344 (344) : 3 Rang 310 : 90 Ind Cas 910 (DB), Maung Po 
Aung V. XJ Bya. (Court may in its discretion allow such time.) 

(’08) 32 Bom 14 (24, 25) : 9 Bom L R 1138, Chunilal v. Dahyabhai. 

4- (*18) 5 AIR 1918 All 389 (390) : 42 I. C. 855 : 40 All 1 (FB), Narsingh Sahai 
V. 8hM Prasad, 

(’27) 14 AIR 1927 Lah 192 (192) : 100 Ind Cas 854, Bobu v-. Mangat Rax. 

(’08) 82 Bom 14 (24, 25) : 9 Bom L R 1138 (FB), Chunilal v. Dahyabhai. 

Note-9 

1. (’84) 21 AIR 1984 Lah 185 (136) : 149 Ind Cas 1127, Chandu v. Mast Ram. 

2. (*20) 7 AIR 1920 Mad 169 (169, 160) : 43 Mad 633 : 56 I. C. 73 (DB), Aminudeen 
Sahib Y. Pyari Bi. (12 Mad L Jour 885 dissented from.) 

3. (’07) 29 All 264 (265, 266) : 4 All L Jour 162 : 1907 All W N 67 (DB). Rant 
Kishan Shastari v. Kashi Bai. (Copy obtained by pleader’s clerk on his own 
application—Affirming 1906 All W N 228.) 

(’14) 1 AIR 1914 Oudh 244 (244) : 23 Ind Cas 209, Bahu Rudra Pratap Singh v, 

R^huraj Gir. (Application made by applicant’s pleader’s clerk—Application not 
• signed by vakil.) 


502 


EXCLUSION OF TIME IN LEGAL PROCEEDINGS 


Section 12 
Notes 9-10 


copy. The application can be made through the party’s agent Ci. e., 

through tlie post office where, under tlie rules, an application through 

post IS iillowcd). hut in such cases, time will be excluded only from 

the date when the agent actually made the application to the proper 
ofiicer.'^ 


It 1.S not also necessary to show, for the applicability of the 
section, that the copy was obtained for the yiirpose of the appeal or 
application in question.^ 


10. “Time requisite, ■’ meaning of. _ There is no definition 

of the expression time requisite" used in this section, but it has 

been held that it must be understood to mean time properly and 

reasonably required.' In Pramatha Nath Roy v. William Arthur 

Lee, “ their Lordships of the Privy Council observed that “no period 

1 can be regarded as requisite under the Act, which need not have 

I elapsed, if the appellant had taken reasonable and proper steps to 

obtain the order." And in Jijihhoy N. Surly v. T, S. Ckettyarf Lord 

I Ihilhmoro in delivering the judgment of the Privy Council observed 
as follows : 

( The word ‘requisite* is a strong word ; it may be regarded as meaning 
something more than the word ‘required.’ It means ‘properly required,’ and it 
throws upon the pleader or counsel for the appellant the necessity of showing that 
no part of the delay beyond the prescribed period is due to his default." 

It follows from the above that the question what is the time 
requisite for obtaining copies in any particular case is one of fact and 
must be determined wuth reference to the facts and circumstances of 
that case^ an d in the lit?ht of the rules, if any, framed on the subject^ 

[See however (’32) 19 AIR 1932 Pat 103 (105) ; 11 Pat 40 : 136 I. C. 302 (DB), 

Basant Lai v. Commissioner of Income-tax. (Case under Income-tax Act_! 

Section 12 not applicable—Under the policy of the Act, no information could be 
. furnished to a stranger—Copy applied for by stranger—Time not to be excluded 
— This decision has nothing to do with this section, and rests on special nature 
of Income-tax Act.)] 

4. (’34) 35 Pun L R 713 (714), Melir Ali Beg v. Sarwan. (Time spent by copying 
agent in getting estimate etc., cannot be allowed.) 

(’14) 1 AIR 1914 Nag 60 (62) : 10 Nag L R 139 : 26 I. C. 819, Raghu v. Madhaia. 
5. (’07) 29 All 264 (265, 266) : 4 All L Jour 152 : 1907 All \V N 67, Ram Kishan 
Shastari v. Kashi Bai. 

Note 10 


1. (’40) 27 AIR 1940 Bom 415 (415) : 192 I. C. 275 (DB), Balappa Tammanna 
V. Dyamappa Bhnsappa. 

( 38) 25 AIR 1938 Mad 823 (824): 1771. C. 33, Ramasesliaipfa v. Venkatarathnam 

(’38) 25 AIR 1938 Nag ^87 (283) : ILR (1940) Nag 312: 177 Ind Cas 538 Mt Hira 
Bai V. Indrabaliadur Singh. ’ 

^'Nlraitmham^ 359(360) : 43 Mad 640 : 56 1. C. 67 (DB). Subramanyan v. 

(Object of this section is to exclude such time 

1 * I'-oo/o l ^ ^ beyond the control of the appellant.)] 

1 1 tJS n ^ I* C- 900: 49 Cal 999 (PC). 

q' o! I- C. 1: 6 Rang 302 ; 55 Ind App 161 (PC). 

Cas 77 : ILR (1937) Bom 443 (FB). 
,Murhdhar Shrtnnas v. Motilal. (Per Beaumont, C. J.) ^ 

Autar v. Bhagelu Sahai, 

4. ( 35) 22 AIR 1935 Lah 625 (625) : 160 I. C. 788 (DB), NaxU AfoZ v. Reru UaU 
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and of the practice of the Court.^ It also follows that the “time Section 12 
requisite’* is not always the time actually spent in securing the Notes lO-lOa 
copies.® Delay caused by the appellant’s carelessness or negligence 
cannot be considered “time requisite” and cannot be excluded.^ 

But delay by the office or the Court for which the appellant is 
not responsible, cannot be counted against him and will have to be 
excluded as being time requisite for obtaining the copies.® See also 
Notes 22 and 23. 

Notes 11 to 15 deal with various classes of cases in which the 
question of the time requisite for copies may arise for decision. 

10a. Day of copy application and day on which copy is 
ready to be excluded, — The date on which the application was 
made and the date on which copy was notified as ready must both 
be excluded.^ 


5. (’83) 12 Cal Ij R 541 (545) (DB), Nohin Chunder v. Brojendro Coomar, 

6. (’40) 27 AIR 1940 Bom 415 (415); 192 Ind Cas 275 (DB), Balar>pa Tamvianna 
V. Dyantappa Bhusappa. 

(’19) 6 AIR 1919 Lah 103 (104) : 50 Ind Cas 760, Nur ^^^^hammad v. Bam Das, 
(Time during which copies lay ready but undelivered cannot be excluded.) 

(*37) 24 AIR 1937 Bom 64 (65) ; 167 Ind Cas 664 : ILR (1937) Bom 421 (DB). 
Nemichand Uttamchand v. Chaturhhuj Damji, 

7. (’90) 12 All 79 (82) : 1890 All W N 25 (DB). Parbati v. Bhola, 

(*36) 23 AIR 1936 Sind 53 (56) : 29 Sind L R 445 : 163 Ind Cas 30 (DB), Lachmi- 
hai V. Doulatra^n, 

(■37) 24 AIR 1937 Bom 64 (65) : 167 Ind Cas 664 : ILR (1937) Bom 421 (DB), 
Nemichand Uttamcluxnd v. Chaturhhuj Dam ji, 

8. (’36) 23 AIR 1936 Lah 120 (122) : 158 Ind Cas lZQ,DahhuRamv,BansiDhar, 
(Delay due to negligence by copying department.) 

(’40) 27 AIR 1940 Oudh 173 (174) : 15 Luck 376 ; 186 Ind Cas 136 (DB), Yusuf 
AH Khan v. Mohammad Kaz^m AH, 

(’14) 1 AIR 1914 Oudh 146 (147) : 25 Ind Cas 26, Daljit v. Bam Battan. (Wrong 
copy given—Correct copy given after some time.) 

(’23) 10 AIR 1923 Lah 11 (12) : 70 I. C. 299 (DB). Mt. Chhoto v. Mt. Sana Devi, 

(Application for copies wrongly rejected—Rejection set aside by appellate Court_ 

Subsequently application granted—Interval must be excluded.) 

(’26) 13 AIR 1926 Lah 455 (455) : 94 Ind Cas 1055, Kalian Singh v. Fazal Din, 

(’36) 23 AIR 1936 Lah 200 (201) : 159 Ind Cos 178, Ultra Mai v. Bam Chand, 
(Delay owing to erroneous practice of copying department in not receiving deposit 
at the time of application.) 

(*86) 28 AIR 1936 Lah 650 (551): 163 L C. 223, Piarelal v. Karta Bam, (Copying 
department is not agent of public.) 

(’80) 28 AIR 1980 Lah 693 (694) : 165 I. C. 516, Mani Singh v. Anand Parhash, 
{See also (’26) 13 AIR 1926 Sind 114 (115) : 91 Ind Cas 406, Gangaram Ghan^ 
ahamdas v. Oirdharimal Chetanmal. (Time taken to obtain copies—Sum not 
legally payable, delay in payment of—Period of delay must be excluded—By due 
diligence, it should not be understood that a party should bo ready and willing 
to pay any sums which are not l^ally leviable from him — Hence where there 
had been delay by non-payment of such sum, it was held that the plaintiff was 
entitled to claim exemption for the period of delay as well.)] 

Note lOn 

1 . (’89) 26 AIR 1989 Nag 160 (164) ; ILR (1989) Nag 186 ; 182 Ind Cas 662 (DB), 
Balkriahna Bajaram v. Baijnath OirdhariUU, (Day on which application for 
ooplea is filed.) 
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Section 12 11. Delay caused by application for copies made to wrong. 

Notes 11-12 person. — An application for copies must be made to the proper 

officer appointed under the rules to entertain such an application.^ 
Time spent in making an application to a wrong person cannot be 
considered as time reiiuisite for obtaining the copies. 

As to who is the proper officer to whom an application ought to 
he made for copies in District Courts and Subordinate Courts in the 
Punjab, see the undermentioned cases.^ 

12. Delay caused by defective application for copies,__ In 

order that a party may be entitled to deduct the period required for 
obtaining copies a proper application for copies must be made within 
the period of limitation.^ Where an application for copies is defective 
and has to be returned for correction, the period of exclusion commences 
only from the date of its re-presentation after due correction, as it is 
impossible till then for the copying department to comply with the 
ai>plication for copies.^ Even where the defect arises out of the wrong 
information supplied by the copying department itself, it has been held 
tj^t the dela 5 " caused thereby in obtaining copies cannot, as of right* 
bo excluded under s. 12 , but that it is a matter falling under s. 5.^ ^ 

( 38) 25 AIR 1938 Mad 823 (824) : 1771. C. 33, EamsesUayya v. Veiikatarathnam, 
(Day on which copy is notified to be ready.) 

(1864) 1864 SutU W R Gap 145 (145), Moharajah Beer Chunder Jcobrajv.^oha- 
med Asgur. 

Note 11 

1. (T4) 1 AIR 1914 Nag 60(61): 10 Nag LR 139: 26 I.C. 819, Raghu v. Madhgia. 
(’36) 23 AIR 1936 Lab 771 (777) : 17 Lah 429 ; 166 Ind Cas 467 (FB), Kishore 
■ Chand v. BaJtadur. (AIR 1934 Lah 474 followed; AIR 1935 Lah 626 and AH^ 

1935 Lah 889 overrul^.) 

2. (’36) 23 AIR 1936 Lah 771 (776) : 17 Lah 429: 166 Ind Cas 467 (FB), Kishore 
Chand v. Bahadur, (9 Ind Cas 38i, AIR'1928 Lah 16 and AIR 1935 Lah 682 
referred to.) 

(’36) 23 AIR 1936 Lah 123 (123) : 161 Ind Cas 243, Firm Surjan Das v. Firm 
Dwarka Das. 

Note 12 

1. (’37) 167 Ind Cas 250 (251) (Lah) (DB), At7nara7ti v. Ea77tchand. 

2. (’30) 17 AIR 1930 Nag 129 (129, 130) : 121 Ind Cas 647 : 26 Nag L R 149, 
Mahomed Khan v. Mt. Faima Bax. 

(’26) 91 Ind Cas 425 (426) (Oudh), Bahu Lai v. Bampher Singh. (Defective 

application returned to party as it did not give date of judgment_Party filing 

fresh application rectifying defect—Exclusion b^ins from date of latter application ) 
iSee (’39) 26 AIR 1939 Mad 293 (293) : 189 Ind Cas 320, Ve7%katara7julu Kaxdu 
V. Venkata Battamvia Qaru. (Application for copy of order filed on certain date 
— Memorandum asking decree to be drafted and copy of it to be furnished filed 
some days later— Held, first application was not one for copy of decree.) 

( 32) 1932 Mad W N 328 (329), Poo7igavana Gra7na7ii v. Manicka Qoundan. 

(Copy application returned but not represented ~ Copies obtained on second 
application.) 

(’27) 14 AIR 1927 Lah 59 (59, 60) : 98 Ind Cas 942, B. B. et C. I. By. Co. v. 
Ba77i Sartip Mahrii IfnL] 

3. { 35) 22 AIR 1935 Nag 109 (110) : 155 I. C. 588, Balwaxit Bao v. Balmukund. 

(Appellant applied for and obtained judgment copy — This copy contained error 
with respect to the number of the suit — The error was repeated by appellant in 
his application for decree copy — Hence delay.) i 
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Under rules in some Courts an application for copies has to be Section 12 
accompanied by cash deposit or deposit of copy papers or folios. A Notes 12-13 
defect in complying with this requirement raises a question as to the 
time requisite for obtaining copies. On this point, see Note 14 . 

13. Delay caused by separate application for copies of 
judgment and decree, — It has been seen in Note 8 above that the 
appellant is entitled to the exclusion of the time taken for copies of both 
the judgment and the decree. It is, therefore, open to the appellant to 
make his applications for copies of the judgment and the decree on 
different dates; but the second application must be within the period 
of limitation as extended by the first.^ In such cases, however, if the 
periods overlap each other, one of the overlapping periods alone can 
be excluded, (see Note 8.) 

Illustration. 

A decree was passed on the 12th of October. An application for a copy of 
the decree alone was made on the 18th of October and the copy was obtained on 
the 19th December. Subsequently, i.e., on the 22nd December, an application for 
a copy of the judgment was made and the copy was obtained on the 16th of 
February following. It was held that the period occupied for obtaining both the 
copies should be excluded, i.e., the period between the 18th October and the 19th 
December and that between the 22nd December and the 16th February.2 The 

Note 13 

1. (’17) 4 AIB 1917 Cal 619 (619) : 38 Ind Cas 66 (DB), Rajani Nath v. Kali 
Mohan Das Kapali. (8 Mad L Jour 148, 33 Mad 256and 17 Ind Cas 393 relied on.) 

(’25) 12 AIB 1925 All 436 (436); 87 Ind Cas 484: 47 All 509 (DB), Ramzan Baksh 
V. Mahomed Ishaq. (AIR 1920 All 31 not followed.) 

(’24) 11 AIR 1924 Bom 425 (425, 426): 48 Bom 433 : 87 I. C. 545 (DB). Timappa 
V. Manjaya. (Case of two distinct and not overlapping periods.) 

(’26) 13 AIR 1926Lah 529 (529): 95 I. C. 302, Raja Ram v. Nanhe Mai LalaMal. 

(’20) 7 AIR 1920 Lah 409 (410) : 54 Ind Cas 879 : 1919 Pun Re No. 163 (DB), AH 
Mahomed v. Nathu. (No overlapping — Separate applications — Application for 
copy of decree put in before expiry of time for appeal.) 

(’17) 4 AIR 1917 Lah 287 (288) : 39 I. C. 617 (DB), Mahomed Amin.y. Chiragh 
Beg. (But in this case it was held that time spent in vernacular copy of decreo 
which was unnecessary could not be excluded.) 

(’28) 15 AIR 1928 Nag 131 (132) : 106 Ind Cas 57, Ra7nachayidra Rao v. Maya- 
ram. (Obiter.) 

(’19) 6 AIR 1919 Nag 136 (137) : 49 Ind Cius 961, Sheoram v. Chintoo. (Law does 
not require that both copies must bo applied for simultaneously.) 

(’16) 3 AIR 1916 Nag 116 (117) : 42 Ind Cas 965, Dagmal v. Jamnadas Potdar. 

(’16) 2 AIR 1915 Oudh 170 (171) : 28 Ind Cas 366; 18 Oudh Cos 74, Din Dayal v. 

Rameshar, (8 Mad L Jour 148 relied on.) 

(*24) 11 AIR 1924 Pat 113 (113, 114) : 77 Ind Cos 401 (DB), Jadunandan Sahay 
V. Hanuman Sahay. 

(’86) 23 AIR 1986 Pesh 179 (180): 164 Ind Cas 1069 (DB), Gul Rahman v. Mt. Zar 
Jan. (Copy ofdeoreeneed not necessarily be applied for within period prescribed by 
first schedule, provided it is made within period as extended by application for 
copy ot judgment.) 

(’86) 165 Ind Cas 712 (713) (Pesh) (DB), Muhammad Akhar Khan ▼. Abdul 
Rahman. 

iSee (’87) 24 AIR 1937 Oudh 65 (66) : 12 Luck 472 : 165 Ind Cas 578 (DB), 

Lallu Ram v. Deputy Commissioner^ Kheri.'] 

[But see (’20) 7 AIR 1920 All 81 (81, 82) : 42 All 260 : 55 Ind Cos 315 (DB), 

Moolraj v. Niadar Mai. (Facts not folly stated in judgment.)] 

2 . (*00) 4 Ind Cas 801 (302): 83 Mad 256 (DB), iSefnm6an Chettyy. Ramanadhan, 
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Section 12 
Notes 13-14 


fact that this woiiia enable a party to apply for the copy of one record and then 
after obtainin- it to apply for a copy of the other record and thus extend the 
time, while if lie had applied for both the copies together the time requisite would 
be l(-s, cannot prevail against the express right conferred by this section.3 


In sonic casGS^ it has been held that the question of allowing the 
deduction of the separate periods depends on the facts of each case, 
tliat unless the applicant shows sufficient reason why he did not apply 
for copies of both the records at the same time, only one of the periods 
IS to be allowed and that the separate periods so taken cannot be 

considered “requisite” for obtaining copies. It is submitted that this 
view is not correct. 


M here copies of the judgment and decree are applied for on the 
same day, the longer of the two periods should be credited to the 
applicant and he is not entitled to add on to the longer period any 
time within the terminus of the longer period.® 

14. Delay in furnishing folios, stamps, etc. — Where the 
rules of Court require that the application should be accompanied by a 
deposit of cash or stamps fixed by rules or estimated by the applicant, 
the question arises whether an application without such a deposit or 
with an insufficient deposit prevents running of time. 

In some cases^ it has been decided that the application is not a 
proper application until the deposit is made or the deficiency is made 


3. (’09) 4 Ind Cas 301 (302): 33 Mad 256 (DB), Selamban Chetty v. RamanadJum 
Chetty. 

(’24) 11 AIR 1924 Pat 113 (113. 114) : 77 Ind Cas 401 (DB), Jadwuxndan Sahay 
V. Hanuman Sahay, 

(’28) 15 AIR 1928 Nag 131 (132) : 106 Ind Cos 57, Ram Chandra Rao v. 
Mayaram, 

(’37) 24 AIR 1937 Bom 162 (164) : 168 Ind Cas 77 : I L R (1937) Bom 443 (FB), 
Murlidhar Shrinivas v. Moti Lai. (23 Bom 442 and 20 Ind Cas 537 Overruled.) 
(’36) 23 AIR 1936 Pesh 179 (180) : 164 Ind Cas 1069, Gul Rahman v. Ut. Zar 
Jan. 

4. (’18) 5 AIR 1918 Lah 29 (29, 30) : 48 Ind Cas 31 : 1918 Pun Re No. 100, Sher 
Singh v. Pevi Raj, 

(1865) 2 Suth W R Misc 38 {^9), Baboo Nursingh Narain Singh v. Baboo Radhay 
Singh. (He must not make unnecessary delay by asking for copies on separate dates.) 

5. (’95) 1895 All W N 101 (102), Batasi v. Hari Das. 

(’05) 12 Cal W N 25 (26) (DB), Bishenditt Tetvari v. Nandan Pershad. (Per 
Woodroffe, J.) 

Note 14 

1. (’34) 35 Pun L R 713 (714), Mehr Ali Beg v. Sarwan. 

(’14) 1 AIR 1914 Nog 60 (62) : 10 Nag L R 139 : 26 I. C. 819, Ragha v. JlTadhgia. 
(Copy application and copying fees sent by post same day—Money-order reaching 
office later owing to holidays—Application deemed to be made on later date.) 

( 11) 10 Ind Cas 210 (210) : 5 Sind L R 47 (DB), Topandas v. Manager of En¬ 
cumbered Estates. (No allowance can be made for time spent in making deposit.) 

(’36) 167 Ind Cas 250 (251) (DB) (Lah), Atma Rajn v, Ramchand. (AIR 1934 Pat 
4 distinguished.) 

(’ll) 11 Ind Cas 387 (388) (DB) (Cal), Sri Chandan Bhuya v.HarooSethi. (AppU- 
. cation is incomplete if it does not accompany sufficient number of folios.) 
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good. In other casea^ it has been held that if such an application is 
accepted without any objection and without demand for the deposit 
with the application, it must be regarded as a proper application. In 
the undermentioned case,® where an application for copies was first 
refused not because there was no deposit but because the decree had 
not been then drafted and signed and the copy was subsequently 
granted without a fresh application, it was held that the whole period 
from the date of the application could be excluded. 

Under para. 389 of the Oudh Civil Digest, an application must be 
accompanied by stamped copying papers equal in value to the charge 
for the i^reparation of a copy, and it is for the applicant himself to 
compute the necessary charges. It is not the duty of the department to 
make the calculation for him but only to check the calculation made 
by him. A Full Bench of the Oudh Chief Court has accordingly held 
that where the application for copies was accompanied by an insufficient 
deposit and the deficiency was supplied after a requisition therefor by 
the office, the time requisite for obtaining the copy should be computed 
not from the date of the application but from the date on which the 
deficiency was made up as the delay in deposit was due to the error 
of the party 

According to the undermentioned cases,® if the amount of deposit 
is not sufficient, the Court will have to cause the appearance of the 
api>licant and inform him as to how much more money is necessary. 
If the copying department does not call for the applicant and give 
him that information, the time during which the copy could not be 

2. (’36) 23 AIR 1936 Lah 693 (694) : 1651. C. 516,3faniSinffhv. Anaftd Par/cash 
(’36) 23 AIR 1936 Lah 123 (123,. 124) : 161 I. C. 243, ^irm Surjan Das v. Firm 

DwarTia Das. 

(’36) 23 AIR 1936 Lah 120 (122) : 158 Ind Cas 736, Labhu Ram v. Ransi Dhar. 
(’87) 167 Ind Cas 275 (275) : 17 Lah 574 (DB), Mehtab AH v. Din Moluiinmad. 
(Where the applicant for copies of the judgment and the decree deposits Rs. 5 
along with his application and also pays the further sum demanded without delay 
in accordance with the rules prescribed, the whole period from the date of the 
application to the date of the supply of the copies must bo held to have been ’re¬ 
quisite' for obtaining the copies.) 

[See also (’72-92) 1872-92 Low Bur Rul 425 (425), Maung Tha Hnyin v. Nara~ 

• vien Chetly. (Practice of beginning preparation of copies before charges are paid.)] 

3. (’13) 19 Ind Cos 671 (671) : 6 SindL R 244 Manager, Incumbered Estates 

in Svnd v. Ganga Ram Dacho Mol, 

4 . (’27) 14 AIR 1927‘Oadh 129 (130, 131) : 101 Ind Cas 136 : 2 Luck 447 (FB), 
Gwdar Pal Singh v. Nagishar Bakhsh Singh. (AIR 1922 P C 352 relied on.) 

5. (’33) 20 AIR 1933 Nog 218 (218, 219) ; 145 Ind Cas 742. Gajpatilal v. Mauli- 
prasad. (AIR 1916 Nag 86 relied on.) 

(•86) 28 AIR 1986 Lah 560 (650) : 163 Ind Cas 223, Piare Dal v. Karta Ram. 

(’97) 3 Cal W N 65 (56) (DB), Dulali Bewa v. Saroda Kinkar Pandit. 

[See (’21) 8 AIR 1921 Nog 141 (141) : 61 Ind Cas 889, Gondaji v. Kisan. 

(’86) 28 AIR 1986 Lah 670 (671) : 161 I. O. 215, Abdul Ghani v. Mania Baksh. 
(’88) 25 AIR 1988 Nag 287 (288) : I L R (1940) Nag 312 : 177 Ind Cas 538, Mt. 

• Hira Bat v. Indrabahaduraingh. (Time during which copying is stopped for 
want of funds should be excluded as time required to get copy of decree, when 
extra charges are paid without delay ~ Delay caused by Court giving wrong 
number should also be excluded.)] 
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prepared on account of the deficiency cannot be reckoned against the 
applicant. If after such information is given to the applicant he is 
not diligent, the delay of course goes against him.® 

The rules in Lahore Courts require the applicant to deposit money 
and folios. Kotwithstanding the rules, the Lahore High Court by a 
Full Bench' has held that an application for copies, whether made in 
person or by post, ■which bears the necessary court-fee stamp and is 
addressed to the proper officer, is a valid application even if it is not 
accompanied by the full cost of preparation and certification of the 
copy. The time necessary for ascertaining the costs of preparing the 
copy was taken to be time “requisite for obtaining a copy,” provided 
the deposit was made with due diligence when required by the copying 
department. 

In computing the time for copies the day on which the folios are 
called for and the day on which they are supplied must be excluded^ 
as time should he computed in whole days and not in hours.® Any 
intermediate delay in supplying folios should go against the appellant.®^ 
The time occupied in ascertaining the requisite number of folios, 
however, cannot he deducted.®® 

Where time is being occupied for obtaining copy of one of the 
documents, either the decree or judgment, a delay during the same 
period in supplying folios in respect of the other document cannot he 

6. (’21) 8 AIR 1921 Nag 141 (142) : 61 Ind Cas 889, Qondaji v. Kisan. 

(’16) 3 AIR 1916 Nag 36 (37) : 34 I. C. 468 : 12 Nag L E 66, Lachman v. Kalya, 
(’19) 6 AIE 1916 Pat 38 (41) : 49 Ind Cas 1000 (LB), Mi, Bibi Fakhrunissa v. 
Bambhanjan Singh. (Where a part of the requisite stamped folios alone are sup¬ 
plied on notice and the rest only subsequently, the applicant is not entitled to 
exclusion of time till folios etc., arc fully supplied.) 

(’16) 3 AIR 1916 Pat 267 (268) : 35 Ind Cas 868 : 1 Pat L Jour 573 (FB), Barn 
Asray Singh v. Sheonandan Singh. 

ISce (’38) 25 AIR 1938 Nag 287 (288) : I L R (1940) Nag 312 : 177 Ind Cas 538, 
Mt, Hira Bai v. Indrdbahadursingh. (If the time is wasted because of the 
appellant’s own negligence, that time does not count.)] 

7. (’36) 23 AIR 1936 Lah 771 (777) : 17 Lah 429 : 166 Ind Cas 467 (FB), ^isTiorc 
Chand v. Bahadur, (AIR 1935 Lah 889 Overruled.) 

{See also (’36) 23 AIR 1936 Lah 1007 (1008) : 169 Ind Cas 176, Mt. Ghulam Au 
shan V. Mohammad Sharif. (Applicant presenting application for copy with in¬ 
sufficient payment for costs—Further demand for deposit made — Delay of two 

or three days in making necessary deposit—No negligence on applicant’s part_ 

Delay construed as time requisite within meaning of this section and hence 
excused.)] 

8. (’09) 2 Ind Cas 359 (361) : 5 Low Bur Rul 15, Abdulla Kaka v. Palaneappa, 

9. (’90) 12 All 79 (82) : 1890 All W N 25 (DB), Parhati v. Bhola. (Time requisite 
means time taken by officer in preparing copy.) 

(■90) 12 All 461 (479) : 1890 All W N 149 (FB), Bechi v. Ahsan-Ullah Khan. 

( 68) 9 Suth W R 138 (139), Chumun Chowdhry v. Ali Asim, (Delay in supply of 
required "plain paper’’ will also go against appellant.) 

(’26) 97 Ind Cas 728 (729) (Cal) (DB), Mabarek Fakir v. Bhvhan Mohan Qhose, 
(AIR 1922 P C 352 followed.) 

(See (’35) 157 Ind Cas 181 (181) (DB) (Lah), Baij Nath v, Gapu iZam.l 
9a. (’86) 12 Cal 30 (33) (DB), Gunga Das Dey.y, Bamjoy Dey, 
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counted against the appellant as the period of delay is already being 
counted in his favour.^® 

Where the day or days immediately after the date of notice for 
requisite folios hapx^en to be holidays, such days will be excluded. 
But the ax)plicant must deposit the papers on the re-oiiening day.^^ 
If, however, arrangements are made for receiving the folios or printing 
charges during the holidays and this fact is duly notified, the applicant 
•is not entitled to wait till the re-opening of the Court for making the 
requisite supply.^® 

In a Patna case'^ the decree appealed from was passed on 
17-9-1919. The api^ellant applied for copies and the requisite folios 
were notified on 18-9-1919. The applicant supplied them on 19-9-1919 
but they were short of the required number. The Court being closed 
for holidays re-opened on 27-10-1919, and on that date the deficiency 
in the folios was made up by the applicant. The High Court held that 
the thirty days time for appeal having expired during the holidays, 
the appellant was entitled to file an application for copies on the 
re-opening date, i. e., 27-10-1919 and that therefore he could very well 
supply the deficient folios on the re-opening day, thus keeping alive 
his application and claim the exclusion of the days of the apjdication 
of the notice for folios and also 27-10-1919. It is submitted that the 
view that the period of limitation for the appeal is extoidcd upto the 
re-opening day is not correct. (See S. 4 Note 10.) See Note 24 for fuller 
discussion of the effect of the intervention of holidays after judgment. 

Where after making an application no delay has been caused by 
the ai^plicant, the whole period between the date of the aijplication 


10* (’22) 66 Ind Cas 23 (24) (Mad) (DB), Valliammal Bihi v. Koolaijanna. 

11. (’31) 18 AIR 1931 Cal 731 (732) : 58 Cal 969 : 134 Ind Cas 895, Maliomed Is¬ 
mail CJiowdhury v. Kalicharan Singh. (Calcutta High Court General Letter 
No. 16, Cls. 1 and 2.) 

{’13) 21 Ind Cas 192 (192) (Mad) (DB), Ramasaviy Chcttif v. Ramanatha Chetty. 
(Following 12 All 461.) 

(’03) 8 Cal W N 141 (142) (DB), Nawah Sycd Amir Hossain v. Tulsi Dass. (Folios 
wore called for during holidays and would not be received during the holidays.) 

The same principle will apply to supplying information nece.ssary for drawing up 
the copies : 

(•86) 23 AIR 1936 Nag 289 (289, 290) ; 166 Ind Cas 965 : I L R (1938) Nag 342, 
B. K. Rai v. Thunvian Singh. (A I It 1921 Nag 141 relied on.) 

12. (’21) 8 AIR 1921 Nag 141 (141) : 61 Ind Cas 889, Gondaji v. Kishan. 

13. (’19) 6 air 1919 Mad 681 (582) : 50 Ind Cos 518 (DB), Kadir Moideen Sahib 
V, Abu Baker Sahib. (Arrangements to ‘deliver’ copies during vacation imply 
arrangements to receive printing charges, etc.) 

14. (’20) 7 AIR 1920 Pat 818(819) : 60 Ind Cas 493, Faraand AH v. Abdul Hamid. 
{See also (’87) 167 Ind Cas 250 (251) (Lah) (DB), Aimaram v. Ram Chand. 

(Judgment delivered on 81-8-1933—Plaintiff applying for copy of judgment and 
decree on same day but failing to pay copying fee—Court closed from l-9-’33 and 
re-opened on 2-10-’38 >— Appellant depositing the necessary copying fee on 
4-10-’S3— Held that owing to the intervention of the holidays, the last day of 
limitation for the appeal was 2-10-’88 and that as the copying fee was not paid 
. within that date, the appeal was time barred—It issubmitt^ that the view that 
limitation is extended upto the reopening day is not correct—See S. 4 Note 10.)] 
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and the date of the copy being ready for delivery must be excluded.^® 

AVhere an application for copies is made with the requisite folios 
and stamps and tlic applicant is informed that the copies will be 
ready on a jairticular day, there is no further duty on the applicant 
or liis lawyer to go to the Court on intervening days to ascertain from 
the register whether further stamps or folios are necessary. Where it 
is notified by a mere entry in the register that further stamps and 
folios are required but the applicant comes to know of it only on 
the date originally fixed for the delivery of the copies, the delay in 
su)iplj iug tlie stamps and folios ought not to be counted against him.^® 

15. Delay in taking delivery of copy. — The date on which 
the copy is ready should be excluded as time requisite for obtaining 

But any delay of the party subsequent to that date in taking 
delivery of the same is not time "requisite for obtaining a copy” and 
consequently the time between the date on which the copy is ready 
and tlie date on which it is actually taken delivei’y of by the party 
cannot be excluded.^ 


In the absence of a notice or a communication to the party of 
the date on which the copies are ready for delivery, the delay in 
taking delivery cannot be counted against the appellant.® Where under 

15. {'17) 4 AIR 1917 Pat 701 (701) : 37 Ind Cas 211 : 1 Pat L Jour 163, Kesho 
Prasad Singh Bahadur v. Harbans Paul. 

(’19) 6 AIR 1919 Pat 38 (38) : 49 Ind Cas 1000 (DB), ML Bibi Fahhrunissa v. 
Ramhhanjan Singh. 

ISce (’70) 13 Suth W R 245 (246, 247) ; 4 Beng L R App 84 (DB), Secy, of State 
V. Mutusawmy.'] 

16. (’41) 28 AIR 1941 Cal 378 (379), Jamadar Singh v. Sheikh Naiyab Ali, 

Note 15 

1. (*39) 26 AIR 1939 Bom 46 (46) : 179 Ind Cas 645 (DB), i?ak;iand Oninilal v. 
Bahi Nana. 

(’33) 20 AIR 1933 Nag 362 (363) ; 147 Ind Cas 1113, Shiva v. Dashrath. (AIR 
1914 Nag 60 relied on.) 

(’15) 2 AIR 1915 Nag 117 (118) : 29 Ind Cas 833 : 11 Nag L R 104. Kashibai v. 
Kannoo. 

(’37) 24 AIR 1937 Oudh 26 (27) : 165 Ind Cas 269 : 12 Luck 531, Sukhnandan 
Prasad Shukla v. Baja Ahmed Ali Khan. 

2. (’19) 6 AIR 1919 Lah 103 (104): 50 Ind Cas 760, Nurmuhammad v. Bam Das. 
(Not time actually spent but time requisite can be deducted.) 

(’22) 9 AIR 1922 Lah 423 (423) : 67 Ind Cas 478, Bawa Singh v. Thakur Singh, 
(’17) 4 AIR 1917 Sind 62 (53) : 38 Ind Cas 464 : 10 Sind L R 165 (DB), ToJaram 
V. Jaffer Khan, (There is no rule in Sind Courts civil circular for giving notice 
of copies being ready for delivery—Party must be diligent.) 

(14) 24 Ind Cas 977 (977) : 7 Sind L R 201, Allahdadshah v, Mukhduni Atnin, 
(’90) 12 AU 79 (82) : 1890 All W N 25 (DB), Parbati v. Bhola. 

(’90) 4 C P L R 188 (189), Mt. Kaveri Bai v. ML Chandra Bhagabai. 

(’81) 9 Cal L R 293 (294) (DB), Gopal Chunder Bot, v. Brojo Behary Mitter. 

(’23) 10 AIR 1923 Lah 696 (696) : 73 Ind Cas 447, Bam Sartip v. Zorawar Mai. 
(’30) 17 Am 1930 Rang 209 (209) : 127 Ind Cas 379, Hatin v. Osi Vila. 

[See ( 11) 9 Ind Cas 607 (607) (Lah), Mohan Bam y. Md. Khuda Dad KhanJ] 

3. (’34) 21 Am 1934 Lah 135 (136) : 149 Ind Cas 1127, Chandu v. Mast Bam. 
(Limitation to be reckoned from date of communication.) 
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the rules of a Court the copying establishment is unable to toll tJio Section'12 
exact date on -which copies will be ready and the appellant is not Notes 15-16 
guilty of undue delay in taking delivery, the period between the date 
of their being ready and the date of taking delivery should be 
excluded.^ 

Where a Sunday or a holiday succeeds the day on which the 
copy is ready for delivery, such a day also will be excluded if the 
delivery is taken the next day.^ But where special arrangenient is 
made to deliver copies during holidays and this fact is known to the 
appellant, he cannot take delivery of the copy on the re-opening of 
the Court and claim a deduction of the whole period it remained 
undelivered.® 

16. Supply of folios before they are called for by Court._ 

The appellant made an application for copies of judgment and decree 
on 6-10-1923 and with the application deposited a certain number of 
folios for the copies. On 8-10-1923 folios necessary for the copies w'ere 
called for. As the appellant had already deposited a certain number 
of folios, the remaining number of folios w'ere supplied on 14-11-1923. 

The copy of the decree was ready for delivery on iG-ii-1923. The copy 
of the decree required only three folios, that is, less than tlie number 
of folios deposited with the application for copies. It was held that 
the appellant was entitled to deduct the whole period between G-10-1923 
and 16-11-1923 as time requisite for a copy of the decree, even thougli 
all the folios necessary for the jicdgment were not deposited in proper 
time, as he had deposited the requisite folios for the decree without 
any loss of time.^ 

(’20) 7 AIR 1920 Pat 278 (279) : 57 Ind Cas 266, Fouda Uraon v. Oanpat Iia7>i. 

(’90) 12 All 105 (109) : 1890 All W N 10, Bachi v. SJieo Gobind. 

(’67) 8 Suth W R 141 (141,142), Bharuti Chunder Boj/ v. Issur Chuiider Sircar. 

(Delay due to Diligence of MunBif's Amlab.) 

[See (*12) 13 Ind Cas 850 (851) (Lah), Sarhhara v. Nawab. (Party not called to 
appear for delivery of copy.)] 

[See however (’17) 4 AIR 1917 Sind 52 (53) : 38 Ind Cas 464 : 10 SindL R 165 
(DB), Tola Ravi v. Jaffer Khan. (There is no rule in Sind Courts civil circular 
for giving notice of copies being ready for delivery.)] 

4 . (’90) 4 C P L R 166 (166), XJpasoo v. Oopal. 

(*91) 6 C P L R 13 (14), Funjaji v. Jagannath. 

5. (’18) 21 Ind Cas 192 (192) (Mad), Raviasamij Chetty v. Ravianathan Chetty. 

(12 All 461 followed.) 

6. (’19) 6 AIR 1919 Mad 409 (410) : 49 Ind Cas 626, Appalaswaviy v. Naratjana- 
swamy. (Madras High Court, by Notification published in Government Gazette, 
made arrangements to deliver copies during the summer vacation and not during 
the Christmas holidays.) 

[Sec however (’ll) 12 Ind Cas 183 (184) : 34 Ail 41 : 8 All L Jour 1095 (DB). 

Khttb Chand v. Harmukh Rai, (Notice put on Court notice-board during 
vacation that copy was ready—Party alleging that be received no notice— Held 
notice-board notice was not enough — Party was not bound to take cognizance 
of such notice.)] 

Note 16 

1. (’26) 13 AIR 1926 Cal 1105 (1106) ; 98 1. C. 748 (DB), Adarpriya Choudhrani 
y. Ramprotap Agarwala. 
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Section 12 17, Application struck off for non-compliance and subse- 

Notes 17-18 quently revived. — AVhere under rules a time is fixed within which 

the copy stamps arc to be furnished failing which the copy application 
is to bo struck ofi’, an application so struck off may be revived by a 
s])Ocial application to the Court on that behalf and the computation 
of the limitation period will be made as if the application has been 
subsisting.^ 

18. Delay caused by despatch of copies by post. _ 

AVlien rules allow copies to be despatched by post, the post ofiSce is 
the agent of the applicant and the date on which the copy is handed 
over to the post office is the date of delivery to the applicant. The 
period, therefore, between the date on which the copy was ready and 
the date on which it was despatched by post is to be excluded also,^ 
but not the time taken in the transmission of the copy by post.*^ But 
if being despatched by the copying department to a wrong address the 
copy is returned to the department and again re-despatched to the 
correct address, the period between the date of despatch to the wrong 
address and date of despatch to the right address will have also to be 
excluded.^ 

In a case where the applicant had asked copies to be sent by 
post under rules but the department failed to do so but only posted 
a notice on the board that the copies were ready and the party took 
delivery of it in person after waiting for a reasonable time, the period 
between the date of the copy being ready and the date of delivery 
was deducted.^ 


Note 17 

1. {’95) 18 Mad 374 (376, 377), Ramanuja Iyengar v. Narayana Iyengar. 
(Madras Copy Rules — Default in supplying within three days stamp paper as 
required —Application liable to be struck off.) 

Note 18 

1. {’22) 9 AIR 1922 Lah 219 (220) : 3 Lah 280 : 69 lud Cas 818, Ghulla Singh v. 
Sohan Singh, 

(’22) 9 AIR 1922 Lah 415 (415) : 72 Ind Cas 797 (DB), Gurdit Singh v, Charan 
Das. 

<’19) 6 AIR 1919 Oudh 11 (11) : 54 Ind Cas 831, Mt. Iqbal Jehan Begam v. 
Mathra Prasad. 

(’26) 13 AIR 1926 Lah 223 (223) i921.C.966, AllahBakshy.Rohtak Municipality. 
(’33) 20 AIR 1933 Pesh 22 (23) : 142 Ind Cas 230, Sultan Din v. Partab SuigJu 
(Whether by ordinary post or by V. P. P. immaterial.) 

(’12) 13 Ind Cos 943 (943) (All) (DB), Babnakand y. Ktindan Dal. 

(’12) 14 Ind Cas 403 (404): 8 Nag L R 11, iCrts/um v. Balia. (Where rules permit 
of copies being granted by post, delay caused by the office in despatching them 
after their being ready should not be reckoned against party.) 

(’12) 17 Ind Cas 624 (625): 8 Nag L R 172, Paga v. Sadasheo. (Copy ready on 3rd 
but office unable to despatch it that day—Party took delivery on 4th—As office 
could have despatched it only on 4th, held 4th also to be excluded.) 

[Sec also (’25) 12 AIR 1925 Oudh 643 (644) : 90 Ind Cas 115,Sripa^v. Hubdar.'\ 
la. (’01) 14 C P L R 40 (41), Gartid Chamar v. Hira Ram Koshta, 

2. (’22) 9 AIR 1922 Lah 170 (171) : 69 Ind Cas 895 (DB), The Municipal Com¬ 
mittee, Chiniot v. Bashi Ram. (So assumed.) 

3. (’05) 8 Oudh Cas 150 (151), JLTf. jFafim-wji-nissa v. Amjad Ali Khan* 
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19. Delay caused by getting a vernacular copy of decree Section 12 
or judgment. — Where the decree of the Court has been drafted in Notes 19-21 
English, and the party obtains only a vernacular copy and files it 

along with the appeal, he is not entitled to a deduction of the time 
taken for such a copy.^ The same rule applies in the case of an English 
judgment of which the appellant had applied for a translation.^ 

20. Copies of same documents obtained on two different 
occasions — Time requisite to obtain which copy to be 
excluded, — Where copies of the judgment and decree ax*e obtained 
but are not available for being filed owing to their loss or to other 
causes, and subsequently another api^lication for copies is made and 

appeal is filed with these copies, it has been held by a Full Bench 
of the High Court of Madras that the time requisite for obtaining 
the copies which accompany the memorandum of appeal should be 
excluded, and not the time spent in obtaining the other copies.^ The 
High Court of Lahore has dissented from this view, and has held that 
the appellant will be entitled to deduct only the time requisite for 
-obtaining a copy of the decree and the judgment, and if according to 
the copy already obtained the appeal would be out of time, the 
appellant cannot claim to get over the bar by claiming to exclude 
the time taken to obtain the later copy and by filing the same with 
the appeal.^ 

21. Application for copy on date of judgment. — Sub¬ 
section (2) provides that in addition to the time requisite for obtaining 
-coi^ies, the day on which the judgment is pronounced should also be 
excluded. But where the application for copies is i^ut in on the same 
day as the judgment, that day cannot be excluded twice over, once as 
the day on which judgment was pronounced and again as the day 
requisite for obtaining copies. The day of judgment has to be excluded 
first and then the time requisite for copies has to be excluded.^ A 
'Contrary view has, however, been taken by the High Court of Nagpur 
which has held, overruling the undermentioned case^ that such day 

Note 19 

1. (’17) 4 AIR 1917 Lah 287 (288) : 39 Ind Cas 617 (DB), Mohammad Amin v. 

Chiragh. (Rules requiring English copy of decree to be produced with appeal 
memorandum.) 

(’84) 21 AIR 1934 Lah 304 (304) : 150 Ind Cas 781, Meher Singh v. Ram Chand, 

(Copy of translation of decree unsigned by Judge—132 Ind Cas 3 followed.) 

'2. (’20) 7 AIR 1920 Lah 224 (224) : 59 I. C. 965, Kanhaya v. Nur Muhammad. 

(’83) 1888 Pun Be No. 146, Mt. Dya Kour v. Mt. Amrao Kour. 

Note 20 

1. (’84) 21 AIR 1984 Mad 806 (807. 309) : 149 Ind Cas 172 : 57 Mad 560 (FB), 

ThirumaXa v. Anavemareddi. (AIR 1922 PC852and AIR 1925Cal 735 disting.) 

2. (’85) 22 AIR 1986 Lah 682 (684, 666) : 161 Ind Cas 72 : 17 Lah 621 (DB), 

Matheta v. Sher Muhammad. 

Note 21 

1 . (’24) 11 AIR 1924 Lah 699 (600) : 76 I.O. 1065, Ata Muhammady. Pir Khan. 

4*92-96) 2 Upp Bur Bui 466 (467), Maung Aung Gyi v. Mobye Sitke Oye. 

.2. (*17) 4 AIR 1917 Nag 196 (197) : 40 Ind Cas 426 : 13 Nag L B 89, Salamsingh 
V. Hira* 


2.Lim.33. 
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Notes 21-24 


can be exchulod twice over.^ 


22. Application for copy mislaid by office.—The fact that 
time is lost by reason of the party’s copy application being lost in the 
cojiying (ioi)artment and that another application is rendered necessary 
is not to be counted against the appellant.^ 


23. Time between the date of the application for copies 
and the date of notice of requisition for stamp and folios 

for copies_This period will have to be excluded in the computation 

of the period of limitation, i.e., the period inclusive of the date of the 
application and the date of the notification.' The i^roper mode of 
informing the applicant of the requisite or deficit stamps and folios is 
to put up a notice on the notice board in Court. Calling out the names 
of the applicant in the copying department is not sufficient notice.^ 


24. Holidays intervening between dates of judgment and 

copy application_As a general rule, no period prior to the date of 

ap])lication for copies can be regarded as “time requisite*’ for obtaining 
the copies.' The rule is, however, subject to a broad exception, and 
that is, that holidays intervening in such a way as to prevent a party 
from taking the necessary steps for obtaining copies should be regarded 
as time requisite for obtaining the copies. Whether the exception 
applies in any case depends largely on the facts and circumstances 
of that case. Its applicability may be exemplified by a reference to 
illustrative cases : 


3. (’39) 26 AIR 1939 Nag 150 (154) : I L R (1939) Nag 185 : 182 Ind Cos 662 (DB), 
Balkrishna Rajaram v. Baijnath Girdharilal. (There is nothing fundamentally 
unjust or unreasonable in excluding the same day twice.) 

Note 22 


1. (’14) 1 AIR 1914 Lah 545 (546) : 1915 Pun Re Cri No. 3 : 28 Ind Cas 534 : 16 

Cri L Jour 300, Hidayata v. Emperor. 

Note 23 


1. (’31) 18 AIR 1931 Cal 731 (732) : 58 Cal 969 : 134 Ind Cas 895 (DB), Md. Islam 
Choiulhitry v. Kali Charan Svigh. (Vide clauses 1 and 2 of the Rule in General 
Letter No. 16 of the Calcutta High Court.) 

(’36) 23 AIR 1936 Lah 650 (651, 652) : 166 I. C. 716 (DB),SheoRamv.LutaIlafn» 
(’02) 7 Cal W N 109 (110) (DB), Kali Sankar Bajpai v. Baikanta Nath Sen. 

2 (’31) 18 AIR 1931 Oudh 314 (315) : 132 Ind Cas 777 : 6 Luck 578, Rahim 


Bux V. Alaiktt, 


Note 24 


1. (’21) 8 AIR 1921 Pat 175 (176) : 6 Pat L Jour 350 : 62 Ind Cas 649 (FB),. 
yyotindranath Sarkar v. The Lodna Colliery Co. Ltd. (Overruled on another 
point in A I B 1936 Pat 45 (FB).) 

(’20) 7 AIR 1920 Mad 359 (360) : 43 Mad 640 : 56 Ind Cas 67 (DB), SMbramanyan 
V. Narashimham. (12 All 461 (F B) relied on.) 

(’22) 9 AIR 1922 Oudh 39 (40) : 25 Oudh Cas 71 : 68 Ind Cas 250, AbdulGhaffor 
V. Aft. 2?asitZ-«rt-nisa. (Do.) 

(*12) 15 Ind Cas 59 (61, 62) : 39 Cal 766 (DB), Harts Chandra Tetvari v. Chanda 
pur Co. Ltd. (Do.) 

(’20) 7 AIR 1920 Cal 304 (304) : 58 Ind Cas 408 (DB), Nibaran Chayxdra v.- 
Martin <& Co. (Do.) 

(’ll) 10 Ind Cas 866 (868) : 7 Nag L R 67, Barashram v. Likhan. (Do.) 

[See also (’19) 6 AIR 1919 Cal 374 (378) : 52 Ind Cas 582 (DB), Pramatha Nath 
Roy Y. IF. A. Lee. (Per Chitty, J.)] 
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Illustration 1. — A judgment is delivered on the last day before 

the closing of the Court. A copy application is filed on the re-opening 

date and copies are obtained with which the appeal or other proceeding 
is filed. 

According to the High Court of Madras, if the judgment was 
delivered at an hour after which, under the rules of the Court, no 
copy application could have been filed, the holidays must be regarded 
as “time requisite” for obtaining the copies,but if a copy api>lication 
could have been filed on the date of the judgment itself, the holidays 
cannot be regarded as time requisite.^ According to the High Court of 
Calcutta* and the Chief Court of Oudh,^ if there is nothing to show at 
what hour of the day the judgment was delivered, it is reasonable to 
regard the holidays as time requisite for obtaining the copies. According 
to the High Court of Patna.® it would appear that the question, whether 
the application could or could not have been filed on the date of the 
judgment, is not relevant, and the holidays must necessarily be excluded 
as time requisite, whether the copy application is filed on the re-opening 
day or later, the reason being that it is the universal practice to 
exclude the day on which the case was decided, for all purposes con¬ 
nected with the calculation of limitation for an appeal. It is .submitted 
that this last view is correct. The late Judicial Commi.ssioner’s Court 
of Nagpur had also held that the holidays should be excluded, but not 
on the ground that it is “time requisite.”^ The ground of the decision 
was that the appeal could have been, by virtue of S. 4, filed on the 
re-opening date, that the copy application made on the re-opening 
date is therefore made before the expiry of the period of limitation 
for the appeal and that therefore the appeal filed after obtaining the 
copy is within time. As will be seen further, this reasoning is not 
correct, though the decision itself can clearly be supported on the 
ground that the holidays should be excluded as being “time requisite” 
for obtaining the copy. The Lahore High Court has also expressed the 
same view as the Nagpur Judicial Commissioner’s Court.^* 

Illustration 2, — A judgment is delivered during the time the 
Court is closed for the holidays. A copy application is filed on the 
re-opening date, and copies are obtained with which the appeal is filed. 

If in such a case the party could not, under the rules of the 
Court, have applied for copies during the holidays, it is quite clear 

2. (’04) 27 Mad 21 (22, 23) : 13 Mad L Jour 300, SaminaUia v. Venkatasubba, 

3. ('20) 7 AIR 1920 Mod 1025 (1025) : 63 I. C. 922 (DB), Masilamony v. Arunya 
MudoXi. (11 Ind Cas 839 and AIR 1920 Mad 359 followed.) 

4. (’ll) 11 Ind Caa 887 (888) (DB) (Cal), Sri Chandan Bhuya v. Haroo Sethi. 

5. (’22) 9 AIR 1922 Oadh 89 (40) : 25 Oudh Cas 71 : 68 Ind Cas 250. Abdtil 
Ohaffor v. Band-un-nisa, 

6. (’16) 8 AIR 1916 Pat 817 (818, 819) : 85 Ind Cas 888 : 1 Pat L Jour 485 (DB). 
Dehi Charan Lai ▼, Mehdi Hussein. (“Time requiaite’’ need not be continuous.) 

(’84) 21 AIR 1984 Pat 4 (5) ; 146 Ind Cas 981, Pikhesarnath v, Janakdeonath. 
(Whether appeal is to lower Court or to High Court makes no difference.) 

7. (’15) 2 AIR 1915 Nag 117 (118) : 29 Ind Cas 833 : 11 Nag L B 104, Kashi Bat 
V. Kannoo. 

7«. (*87) 167 Ind Cas 250 (251) (DB) (Lab), Atmaram v. Bam Chand. (Implied.) 
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that the holidays must be regarded as time requisite for the copies, 
in view of the fact that he has applied as soon as the Court re-opened. 
Tliis follows from what has been said under illustration l. 

llhi^tration 3. — A judgment is delivered during the vacation 
when the Court is closed for the holidays. A copy application is filed 
not on the re-opening day but some days after the re-opening and 
copies are obtained with which an appeal is filed. 

There is a conflict of opinions as to whether in such a case the 
holidays should be regarded as time requisite for obtaining the copies. 
According to the High Court of Madras it is not. In Tanjore Palace 
Estate V. Audi Eamiah Chetty,^ where the judgment was delivered 
after the Court closed for vacation but the party applied for copies 
seventeen days after the re-opening of the Court, their Lordships 
held that the holidays could not he excluded in computing the period 
of limitation. They observed : 

“We can see no reason for excluding the period during which the Court 
was closed in Ibis case, except on grounds, which would entitle an appellant to 
demand the exclusion of every holiday which occurred during the period allowed 
for the presentation of his appeal; that nothing of this kind is intended by the 
Act is clear from the wording of Section 5, clause (I).” 

In Suhravianyan v. Narasimham,^ which was also a similar 
case to that mentioned above, Wallis, C. J., held to the same effect 
and observed that by “requisite” is meant “reasonably requisite” and 
that it would defeat the intention of the Legislature that time should 
run on days tvhen the Court is closed. The High Court of Allahabad 
has followed the Madras view in the undermentioned case.®® The 
Lahore High Court also has held that the holidays cannot be excluded 
in such a case.®** The High Court of Patna has held a contrary view.*® 
In Debi Charan Lai v. Mehdi Hussainf^ w^here judgment was 
delivered on 27th September 1913, the Court closed on 28th September 
1913 and re-opened on 1st November 1913, and the copy application was 
made on 3rd November 1913, Chamier, C. J., observed as follows : 

8. (’ll) 11 Ind Cas 339 (340) (DB) (Mad). 

9. (’20) 7 AIR 1920 Mad 359 (360) : 43 Mad 640 : 56 Ind Cas 67. 

9a. (’38) 25 AIR 1938 All 106 (107, 108) : ILR (1938) All 209 : 174 I. C. 50 (DB), 
Puttu Lai V. Bhagwan Das. (Judgment delivered on last day before vacation — 
Application for copy not made on opening day — Period of limitation for appeal 
expiring during vacation—Period of limitation is not extended under S. 12 (2).) 

9b. (’37) 167 Ind Cas 250(251) (DB) (Lab), Atniavatn v. Bam Cliand. (Judgment 
delivered on 31-8-*33—Court closed from 1.9-’33 and reopening on 2-10-’33_Appli¬ 

cation for copy made on 4-10-’33.) 

10. - (’16) 3 AIR 1916 Pat 317 (319) ; 35 I. C. 888 ; 1 Pat L Jour 485 (DB), Deh\ 
Charan Lai v. SheiJch Mehdi Eussain. (Judgment was delivered on the last day 
before Court closed for vacation and not during the vacation.) 

( 19) 6 AIR 1919 Pat 506 (507) : 49 Ind Cas 664, Imaman v. Sham Sagar Bai* 
(Application sent one day after Court re-opened.) 

(’29) 16 AIR 1929 Pat 615 (616): 1201, C. 765 (DB), Munshi Mahton v. Lachmati 

Lai. (Copy application made 15 days after re-opening_AIR 1916 Pat 317 held 

not overruled by AIR 1921 Pat 175 (FB).) 

11. (’16) 3 AIR 1916 Pat 317 (319) : 35 Ind Cas 888 : 1 Pat L Jour 485 (DB). ^ 
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“It is common ground that from 28tli September to 31st October (both days 
included) the appellants could not have applied for a copy either of the judgment 
or of the decree. That being so, it appears to me to follow that the whole of the 
time which elapsed from the delivery of the judgment to the re-opening of the Court 
on 1st November 1913, was part of the time requisite for obtaining copies of the 
judgment and decree, and that this must be so whether the appellayit applied for 
copies oji the day on which the Court re-opened or on some later date. In fact 
it appears to me that the date on which the application for copies was made, has 
in this cose no bearing on the question whether or not the period of the vacation 
should be deducted. In this respect I am unable to accept the decision in Tanjore 
Palace Estate v. Andi Pamiah Chetty.^^ It was suggested that the time requisite 
for obtaining a copy must be continuous. But the words of the section do not 
appear to lay down any such rule.’* 

In view of the reasons stated in the above passage, it is difficult 
to support, on principle, the decisions of the High Courts of Madras, 
Allahabad and Lahore. 

Illustration 4. — A judgment is delivered, and several days 
thereafter the Court closes for the vacation. The limitation for the 
appeal expires during the holidays. A copy application is filed on the 
re-opening day and on getting the coi^ies the appeal is filed. 

There is a conflict of opinions here also as to whether the appeal 
is in time. In the cases noted below'^ it has been held that the appeal 
is barred. A contrary view has been held in the undermentioned 
cases.The ground on which these latter decisions proceed is that 

12. (’ll) 11 Ind Gas 339 (340) (DB) (Mad). 

13. (’05) 28 Mad 452 (453) : 16 Mad L Jour 109 (DB), Venlcata Rao v. Venhata- 
chalam Chetty. (25 Bom 584 and 25 Bom 586 disting.) 

(’16) 3 AIR 1916 Lah 407 (407): 35 I. C. 233 : 1916 Pun Re No. 79, Quran Pakha 
V. Bindraban. (Do.) 

(’36) 23 AIR 1936 Bang 201 (202): 14 Rang 276: 162 I. C. 853 (DB), U Chan Mya 

V. Mrs. Whiitam. (Primary period of limitation expiring during holidays_Copy 

application filed on re-opening day, though during holidays practice of Court pro¬ 
vided forapplication and delivery of copies— Held time for copy not to be excluded.) 

14. (’38) 26 AIR 1938 Lah 317(318): 177 Ind Cas 672, Asa Singh v. Ilira Singh. 
(’97) 19 All 342 (346) : 1897 All W N 76 (DB), Siyadut-un-nissa v. Muhammad 

Mahmud. (See also critical note on this case in 7 Mad L Jour 340 (341) Jour.) 
(1900) 2 Bom L R 221 (223). (DB), Sitaram v. Pamji. 

(’01) 25 Bom 586 (588): 3 Bom LB 244 (DB), Pandharinath v. Shankar. (So long 
as right to present appeal subsists exclusion sanctioned by this section applies.) 

(’80) 17 AIR 1930 Lah 216 (216, 217): 120 Ind Cas 169 : 11 Lah 111, Mt. Attri v. 

Ramkishan. (Provided copies have not been obtained previously.) 

(’29) 16 AIR 1929 Rang 96 (96): 6 Rang 743 : 115 I. C. 667 (DB), Ma Dan v. Tan 
Chong San. (26 Bom 584 followed.) 

(’28) 16 AIR 1928 Lah 666 (666, 667); 112 I. C. 670. Bam Chand v. Ram Rattan* 
(’26) 18 AIR 1926 Lah 121 (122) : 89 Ind Cas 437, Naman v. Gurditta. 

(■26) 18 AIR 1926 All 111 (112) : 89 I. C. 956, Megh Baran v. Ram Das. (12 All 
'461 not followed.) 

(•14) 1 AIR 1914 All 808 (804) : 23 Ind Cas 874, Budhu v. Sultan. 

(’81) 18 AIR 1931 Pat 60 (60) : 180 Ind Cas 266 (DB), Ramcharan Shukul v. Sri 
Thakurjee Mandil DarkaAhis. (Time for appeal as extended by application for 
copy of decree expiring during holidays ~ Copy of judgment applied for on re¬ 
opening day and appeal filed on delivery of copy of judgment.) 

(’87) 24 AIR 1937 Oudb 26 (27) : 165 I. C. 269 : 12 Luck 631 (DB), Sukhnandan 
Preuad Shukla y* Raja Ahmad Ali Khan. 
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Section 12 under s. 4 of the Act the appeal could be filed on the re-opening day, 
Notes 24-25 that thus the apjieal is not barred by limitation on the re-opening day 

and that since the copy application was made on the re-opening day, 
the appeal cannot be barred, inasmuch as the period from the 
re-oponing date to the date of filing the appeal is excluded by this 
section. It is submitted that this latter view is not correct. It has 
been held by the Privy Council in Maqhul Ahmad v, Onkar 
that S. 4 does not alter the length of any prescribed period but only 
provides that where the prescribed period expires on a day when the 
Court is closed, then noUvithstanding the fact, the application may 
be made on the day that the Court re-opens. An appeal, the time for 
which has expired during the holidays, is really barred on the day of 
the re-opening of the Court but is allowed to be hied notwithstanding 
such bar. See also Notes to s. 4. The basis of the view expressed in 
the cases cited in Foot-Note 14 has been thus overruled by the Privy 
Council, and consequently the decisions cannot any longer be con¬ 
sidered as good law. See also Note 10 to section 4 . 

25. Interval between the judgment and the signing of 
the decree, if and when can be deducted. — Where there is 
an interval of several days between the pronouncement of the judgment 
and the signing of the decree, can such interval be excluded under the 
section irrespective of the date of the application for copies of the 
judgment and decree ? Ordinarily, after a Court pronounces judgment, 
a drafting of the decree in accordance with the judgment and signing 
it is a matter for the Court with which a party has no direct concern. 
It may also be noted that under Order 20, Rule 7 of the Code of Civil 
Procedure the decree “shall bear date the day on which the judgment 
was pronounced.” Further, it has been seen already that the ordinary 
rule is that no period prior to the application for copies can be 

ISee also (’39) 26 AIR 1939 Bom 46 (46) ; 179 I. C. 645 (DB), Baichand v. Bahi 
Nana. (Limitation for appeal expiring on Sunday — Application for copies on 
Monday — Appeal filed next day after copies ready — Appeal held in time.) 

(’38) 25 AIR 1938 Bom 288 (288) : 175 I. C. 508, Pannalal Murlidhar v. Khem- 
chand SakJiarchand. (Limitation for appeal expiring on Sunday and next day 
holiday—Appeal presented before expiry of period of limitation—Application for 
copies made on next working day—Appellant is entitled to deduct time required 
for obtaining copies.) 

.(■38) 25 AIR 1938 Lab 707 (708, 709) : 182 I. C. 108, Mahomed Zaman v. Hans 

Baj Shah. (Limitation expiring on holiday — Copy application on next day_ 

Time deducted — Even if it be assumed that application for obtaining copy of 
decree does not strictly fall within purview of S. 4, Limitation Act, the general 
principle underlying that section reproduced in S. 10, General Clauses Act, must 
be given efiect to.) 

(’ll) 12 I. C. 58 (60): 36 Mad 131 (DB), Mira Mohidecn v. Nalla Perumal Pillai, 

( 01) 25 Bom 584 (585, 686) : 3 Bom L R 143 (DB), Tuharani Gopal v. Pandu- 
rung. (Under rules copy application could have been made during vacation — 
Copy applied for, on re-opening day — Appeal time is subsisting as last date for 

appeal was re-opening day by operation of S. 5 of Act of 1877_Time daring 

vacation was still extended.) 

( 02) 26 Bom 782 (784) : 4 Bom L R 608 (DB), Bai Hemkore v. Masamalli. 

.(’06) 3 Cal L Jour 94^ (SN), Kabirayi v. Golani Peer.l 

15. (’35) 22 AIR 1935 P C 85 (87) : 155 I. C. 205 : 62 I. A. 80 : 67 AU 242 (PC).. 
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regarded as time requisite for obtaining the copies. It has accordingly 
been held by all the Courts, except the High Courts of Calcutta and 
Patna, that the interval referred to above cannot be excluded as time 
requisite without regard to the date of the application for copies;* in 
other words, that it is only the time required after the application is 
made that can be excluded as “time requisite.” In Seth Jagannath 


Note 25 

1. (’39) 1939 Bang L R 686 (689) (DB), Maung Saw Si/ii v. Maung Yan Shin, 
(’90) 12 All 461 (471, 474) : 1890 All W N 149 (FB), BecJii v. Ahsan Ullah. 

(’90) 12 All 79 (81, 82) : 1890 All W N 25 (DB), Parbati v. Bhola. (Such time can 
only be excluded if it delayed applicant in obtaining copy.) 

(’99) 23 Bom 442 (445) (DB), Yamaji v. Antaji. 

(’05) 3 Low Bur Rul 62 (64, 65) : 11 BurLR 220 Maung Kin v. Maung Sa. 

(Time begins only when step is taken to obtain copy.) 

(’05) 1905 Upp Bur Rul C P C 24 (24), Maung San Ko v. Ma Myo Ma. 

(’35) 22 AIR 1935 Oudh 30 (32) : 152 I. C. 419 : 10 Luck 250 (DB), Gokul Prasad 
V. Kunwar Bahadur. (13 Cal 104 (FB) not followed.) 

(’98) 1 Oudh Cas 184 (186), Kamikhya Singh v. Indar Down Singh. 

(’30) 17 AIR 1930 Oudh 369 (370) : 127 I. C. 35 ; 6 Luck 187, Pagir Bux\.Bileshar. 
(’36) 23 AIR 1936 Lah 670 (671) : 161 IndCas215, Ahd 2 d Ghani v. Matda Baksh, 
(Application was made before decree was prepared.) 

(’35) 157 Ind Cas 181 (181) (Lah), Baij Nath v. Oaini Bam. (Do.) 

(’15) 2 AIR 1915 Mad 308 (308) : 25 Ind Cas 67 (DB), A’nrnvuiiasH ajiij/ Thevan v. 
Krishnaswamy Pillai. (Decree could not be prepared owing to non-payment of 
extra court-fee—Time granted for payment.) 

(’27) 14 AIR 1927 Nag 1 (2) : 98 Ind^Cas 1057 (FB), Vmda v. BuxKhand. (A I R 
1926 Nag 207 cannot be considered to be gc^ law in view of this decision and 
that in A I R 1933 Nag 125.) 

(’33) 20 AIR 1933 Nag 125 (126, 127) : 29 Nag L R 220 : 143 Ind Cas 745 (DB), 
Mukunda Bamkrishna v. Bisansa Sakharamsa. (Dissenting from AIR 1924 
Nag 271 and following 13 C P L R 78.) 

(’22) 9 AIR 1922 Nag 113 (113) : 66 Ind Cas 7, Narayan v. Bamdulari. (Decree 

must be deemed to come into existence on the day the judgment Is pronounced_ 

A decree is a decree even before it is signed.) 

(’26) 94 Ind Cas 121 (121) (DB) (Nag), Kutubuddin v. Ghulam Babbani. 

(’26) 13 AIR 1926 Nag 349(349,350): 22 N.L.R. 60: 97 I. C. 307, Dindayaly. Anoiyi. 
(’25) 12 AIR 1925 Oudh 600 (600, 601) : 89 Ind Cas 479, Mehdi AH Khan v. Lai 
Bahadur Singh. 

(’29) 16 AIR 1929 Rang 116 (116): 7 Rang 18 : 117 Ind Cas 251, Mauyig Po Kyaw 
y. Ma Lay. 

(’21) 8 AIR 1921 Sind 42 (44) : 15 Sind L R 16 : 62 Ind Ca.s 537 (DB), Harjimal 
(& Sons V. Firm of Dhanyaimal Diwan Chand. (Time between date of applica¬ 
tion and date of copy being ready to be excluded.) 

(’07) 1 Sind L R 71 (74), Lakhiomal v. Joomromal. 
iSee (’41) 28 AIR 1941 Lah 212 (213) : 43 Pun L R 88 (90), Jiwan Das v. Baklu 
mat Din. (Application for copy made before decree was signed — Period till 
signing of decree to be excluded.)] 

[But see (’40) 27 AIR 1940 Bom 415 (416) : 192 Ind Cos 275 (DB), Balappa 
Tammanna v. Dyamappa Bhusappa. 

(■40) 27 AIR 1940 Oudh 178 (174) : 15 Luck 376 : 186 Ind Cas 136 (DB), Yusuf 
AH Khan v. Mohammad Kasim AH. (Follows the Calcutta and Patna view — 
No reference mode to earlier Oudh cases.) 

(’28) 16 AIR 1928 Nag 199 (201): 109 Ind Cas 79, Sirajuddin v. SonxLal. (This 
simply follows the view in A I R 1924 Nag 271 which is of doubtful authority in 
view of the decision in A I R 1927 Nag 1 (FB) and that in A 1 R 1933 Nag 125.) 
(’86) 28 AIR 1986 Lah 976 (977, 978) : 168 Ind Cas 897, Kahanchand v. Gurdit 
Singh. (Follows the Calcutta and Patna view.)] 
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V. Ga}Ufaram,^ the late Judicial Commissioner’s Court of Nagpur 
observed as follows : 

■'I tliink tlmt the time requisite for obtaining a copy must be taken to 
commence oiiiy when the applicant docs something in order to obtain the copy and 
to pod when he obtains the copy. If a decree has not been drawn up and signed at 
the time when an application for a copy of it is made, and the making of the copy 
is (hereby delayed, such j^eriod of delay must be allowed for in computing the time 
winch was requisite for obtaining the copy. But it could never have been intended 
that a would-be appellant should be allowed to sleep over his right of appeal and 
then to claim extension of the period of limitation by taking advantage of a delay 
witli which he had no direct concern.” 

According to the" High Court of Calcutta, the interval should be 
excluded as part of the time requisite for obtaining the copies.® The 
leading case which is the foundation of the practice in that Court is 
Bani Maduh Mitter v. Matmujini DassiJ^ In that case the judgment, 
uas delivered on I7th July 1883, the decree was signed on 23rd July 

1883 and the copy application was filed on 3rd August 1883 . It was- 
observed by Petheram, C. J. : 

” In our opinion the fact that the decree was not in existence, that is, signed 
by the particular Judge, and could not therefore be copied vmtil 2drd July, that 
is, six days after the date that it bears, entitles the appellant to ask us to deduct 
those six days in addition to the eight days, and thus to hold that under S. 12 the 
appeal has been presented within the prescribed period.” 

The High Court of Patna has followed the practice of the High 
Court of Calcutta.® 


2. (1900) 13 C P L R 78 (79, 80). 

3. (’39) 26 AIR 1939 Cal 711 (713) : 186 I. C. 58, Sarat Chandra v. Bat% Kanta^ 
(Even if application for copy of decree is not within 30 days from judgment.) 

(’27) 14 AIR 1927 Cal 65 (66) : 97 Ind Cas 539 (DB), A^hutozh Boy Ovoxvdhury v. 
Mono Mohan Roy. (13 Cal 104 (FB) and Court practice of forty years followed.) 
(’04) 32 Cal 175 (177) (DB), Gopa? Chandra Chakravarti v. Preonath Dutt. (Time 
between judgment and final order in an inquiry as to mesne profits under O. 20 
R. 12, Civil Procedure Code.) ^ 

(’ll) 10 Ind Cas 542 (542) (DB) (Cal), Tarabati Eoer v. Gajdeo Narain. (There 
was however an application for decree copy before decree was drawn up ) 

(’ll) 12 Ind Cas 677 (677, 678) (DB) (Cal), Sundar Koer v. Baghunath Sahai. 

(’17) 4 AIR 1917 Cal 320 (321) : 35 Ind Cos 348 (DB), Gangadhar Karmakar y. 
Sekhar Basini Dosya. (Review.) 

(’37) 24 AIR 1937 Cal 732 (734) : 176 Ind Cas 361, SudhansuY.MajhoBibi. (Fol¬ 
lowing 13 Cal 104 (FB).) 

(’24) 11 AIR 1924 Cal 1006 (1007) : 81 Ind Cas 527 (DB), Irrani v. Nabnuddin. 
(’72) 18 Suth W R 512 (512) (DB), In re Choivdhury Mohendro Narain Bou. 

iSee also (’ 12 ) 14 I. C. 1006 (DB) {Co,]), KainalaDasiv.TarapadaMakerjb 

(’36) 165 Ind Cas 63 (54, 55){C&\),KedarNathMoyrav.GoUa7nHossainMollah.l 

[But see (’12) 15 Ind Cas 69 (62) : 39 Cal 766 (DB), Harish Chandra v. Ckand- 
piir Co. Ltd. (But in this case copy application was made after the expiry of the 
period of limitation.)] 

4. (’86) 13 Cal 104 (107) (FB). 

5. (’39) 26 AIR 1939 Pat 135 (136, 137) : 180 Ind Cas 314, Kameshar Singh v. 
Knsheshwar Mahto. (Exclusion can be claimed even if application for copy of 
decree is not made within the period of limitation.) 

(’36) 23 AIR 1936 Pat 45 (46) : 160 Ind Cas 447 : 15 Pat 284 (FB), Gabriel Chris- 
Han v. Chaxidra Mohan. (AIR 1921 Pat 175 (FB) overruled on this point.) 
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In the undermentioned case® where the Court after pronouncing 
judgment refused to pass a decree till the plaintiff complied witli 
certain orders in relation to the suit, it was held that the decision of 
the Court in that case must be deemed to have been postponed to the 
date w’hen the decree was passed after the orders were complied with, 
and that time began to run from the date of passing of the decree 
which must also be regarded as the date of the final jiadgment.®* 

No exclusion can be claimed in any case between the signing of 
the decree and the application for copies/ 

Where an application is made for copies of the judgment and the 
decree, but the office returns the application or the copying folios in 
so far as the decree is concerned on the ground that the decree has 
not been signed, it has been held by the High Court of Calcutta that 
the return is wrong and that the application must be treated as pending 
all the time, even though the party again applies for a copy after the 
decree is signed.® 

In the cases dealt with above the party had nothing to do with 
the preparation of the decree. But there are cases where a party 
has to take certain definite steps to have the decree drafted. Thus, 
on the original side of the High Court of Calcutta, the rules require 
that the party in whose favour a decree or order is passed should, 
within four days, put in a requisition for getting the decree or order 
drafted and that if he does not do so, the other party can put in a 
similar requisition and have the decree drafted. Similarly, there is a 
rule of the Patna High Court that no decree need be drawn up by the 
Subordinate Civil Courts if neither party has to recover anything from 
the other unless the Judge otherwise directs. In such cases it has been 
held that the mere fact that an application for copies is made will 

(’16) 8 AIR 1916 Pat 267 (267) : 35 Ind Cos 868 ; 1 Pat L Jour 573 (FB), Bam 
Aaray Singh v. Sheonandan Singh. ^ 

(’19) 6 AIR 1919 Pat 606 (507) : 49 Ind Cas 664, Imaman v. Sham Sagar Bai, 
(’23) 10 AIR 1923 Pat 140 (141) : 6 Pat L Jour 237 : 63 Ind Cas 278 (DB), S. C. 
Dey V. Mt. Bajwanti Kuer. 

ISee ('23) 10 AIR 1923 Pat 529 (530) : 75 Ind Cos 265, Mohamvied Moinuddin 
Ashraf v. Mohammad Ishaq Ashraf. 

(’20) 7 AIR 1920 Pat 594 (595) : 55 Ind Cas 17 (DB), JaUswar Dayal v. Bam 
Mari Sahu.'\ 

[But see (’20) 7 AIR 1920 Pat 267 (269) : 57 Ind Cas 312, Mahadeo Prasad v. 
Qajadhar Prasad. (Leave to appeal to Privy Council—A I R 1916 Pat 267 (FB) 
not referred to.)] 

6 . (’16) 8 AIR 1916 Sind 2 (3) : 34 Ind Cas 867 : 9 Sind L R 193, Khadadad v. 
Moriokhan. (Passing of decree mode conditional on plaintifi paying penalty on 
sale deed under the Stamp Act.) 

See also Note 6 to Article 166. 

6a. [See also (’14) 1 AIR 1914 Mad 418 (420) : 22 Ind Cas 919 (DB), Numberumat 
Chettiar v. Krishnajee. (Court ordering that decree should be recalled — AppeU 
lant was held to have sufficient cause for not presenting an appeal in time.)] 

7 . (’22) 9 AIR 1922 Lah 170 (171) : 69 Ind Cas 895 (DB), Chiniot Municipal 
Oommitiee v. Bashi Bam. 

8 « (’ll) 10 Ind Cas 542 (548) (DB) (Cal), Tarabatti Koer v. Jagdeo Narain. 


Section 12 
Note 25 


0 
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Section 12 not entitle the party to deduct all the time which elapses before the 

Notes 25-26 elate of the copy being ready, without regard to the question whether 

he has taken necessary steps for getting the decree drafted without 
delay. If he has delayed making a requisition for getting the decree 
drafted or is guilty of laches in attending to the other matters necessary 
to get the decree drafted, such delay will be counted against him and 
will not form part of the time requisite for obtaining the copies.® For, 
as observed by the Privy Council in Pramatha Nath Boy v. William 
Arthnr Lee}^ “no period can be regarded as requisite under the Act, 
which need not have elapsed if the appellant had taken reasonable 
and proper steps to obtain the order.” 

See also Note 5 to Art. 15G. 

25a. Delay caused by getting order varied and settled. 
— Where the appellant applied for a variation and settlement of the 
order to be appealed from, and it could not be said that he was during 
such period, failing to take reasonable and proper steps to obtain a 
copy of the order, it was held by their Lordships of the Privy Council 
in the undermentioned case' that the period could be regarded as 
requisite for obtaining a copy of the order within the meaning of this 
section. 

26. One common judgment in two suits filed in two 
appeals against judgment. — Where suits X and T are^ decided by 
a common judgment and two appeals A and B are filed against such 
judgment in the two suits, but a copy of the judgment which had been 
applied for only in suit X is filed along with the appeal A, can the 

9. (’32) 19 AIR 1932 Cal 331 (336) : 137 Ind Cas 526 : 59 Cal 1215 (FB), Secy, of 
State V. Parijat Dehi. (Overruling AIR 1927 Cal 623.) 

(’34) 21 AIR 1934 Cal 543 (545) : 61 Cal 306 : 151 Ind Cas 809 (DB), Brijlal 
Ganeriwalla v. Gireendra SJiekhar, (Delay in drafting decree was due to default 
of appellant in carrying out an amendment of plaint ordered by Court.) 

(’29) 16 AIR 1929 Cal 734 (735) : 56 Cal 709 ; 121 Ind Cas 307 (DB), Sambhu 
Nath V. Qopilal. (Time taken by opposite party not to be counted against party.) 
(’34) 21 AIR 1934 Pat 266 (268) : 149 Ind Cas 142 : 13 Pat 371 (DB), Lachimi- 
narayan Tekriwdla v. Jogesh Chandra Lahare. (AIR 1922 P C 352 followed.) 
(’25) 12 AIR 1925 Cal 735 (735, 736) : 52 Cal 342 : 89 Ind Cos 277 (DB), Kamr- 
^tddin Hyder v. M. N. Mitter. (Laches in getting order drawn up.) 

(’84) 10 Cal 652 (661, 662) (DB), Rajnei/ v. Broughton, 

{See (’37) 24 AIR 1937 Cal 732 (734) : 176 Ind Cas 361, Sudhansu Bhusan v. 
Majho Bibi. (Where under the Rules, parties have to apply to get the decree 
drawn up, the question of promptitude on the part of the party becomes material 
in considering the question whether time is requisite.) 

(’37) 170 Ind Cas 653 (655) {CaX), Bay field v, Baj Narain. (Party not entitled to 

apply unless other party failed to apply for drawing up decree_Other party 

applying — Time taken must be excluded.)] 

10. (’22) 9 AIR 1922 P C 352 (353) : 49 Ind App 307 : 68 Ind Cas 900 : 49 Cal 
999 (PC). (On appeal from AIR 1919 Cal 374.) 

Note 25a 

1. (’37) 24 AIR 1937 P C 107 (108) : 167 Ind Cas 345 : 31 Sind L B 239 (PC), 
Hubert Botvan Hodge v. Mahotned Kafngar Shalu 
See also Note 3 to Article 151. 
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time spent in obtaining the copy be excluded for the purpose of Section 12 

computing the limitation for appeal B? According to the High Court Notes 26-28 

of Madras it cannot be.^ But according to the High Court of Patna it 

can be.^ It is submitted that the view of the High Court of Madras is not 

correct. It has been seen already that it is not necessary that the copy 

should have been obtained for the 'pxirpose of appeal. It has also been 

seen that the time should be excluded even though a copy of the 

judgment is not necessary to be filed along with the appeal, under the 

rules of Court. It would, therefore, seem that it really does not matter 

in what suit the copy was got, provided it is a copy of the judgment 

appealed against. 

27. Appeal from a judgment on review—Copy of original 
judgment. — Order 47 Rule 7, Civil Procedure Code, gives a right of 
appeal from an order granting review of a judgment. In computing 
the period of limitation for such an appeal, the time requisite for 
obtaining a coi^y of the order or judgment appealed against, i. e., the 
judgment pronounced on review, can be deducted under s. 12 . But 
is the appellant entitled to the deduction of the time requisite for a 
copy of the original judgment which was the subject-matter of the 
review application? The answer is in the affirmative if tlie original 
judgment can be construed as one from which also the appeal is made, 
in other words, if the original judgment together with the judgment 
passed on review can be taken as really one judgment. Where the 
second judgment did not give all the facts of the case but made an 
express reference to the first judgment for a discussion of the full facts 
and it modified only a portion of the first judgment, it was held to 
be merely supplementary to the first and jointly with it to be one 
judgment and the time requisite for copies of both the judgments was 
excluded.' 

28, Application for leave to appeal to the Privy Council. 

_Sub-section (2) of the section which provides for the exclusion of 

the time taken for copy of a decree covers applications for leave to 
appeal. In respect of these applications the time requisite for obtaining 
a copy of the decree should be excluded.' But sub-s. (3) dealing with 

Note 26 

1. (’16) 2 AIR 1916 Mad493(494): 25I.C.28 (DB), Avndai Amvial v. Ganapathi. 

2. (’20) 7 AIR 1920 Pat 635 (535, 536) : 58 Ind Ca.s 991, Mt. Vmatal Rasul v. 

Ram Charan. (The practice of Patna High Court is that in several api)eiils fioin 
a common judgment, it is sufficient if the judgment copy is produced in one of 
the appeals only.) 

Note 27 

1, (’28) 16 AIR 1928 Lah 765 (766) : 112 Ind Cas46, JagiriRam v. Daulatkhan. 

Note 28 

1. (’28) 16 AIR 1928 Nag 68 (64) : 105 Ind Cas 862 :24 Nag L R 297 (DB), Oulab 
Chandji v. Qxdab Sinph. (Article 179 which governs such applications cannot be 
read divorced from S. 12 (2).) 

(*86) 22 AIR 1986 All 268 (259) : 167 Ind Cas 170 : 57 All 751 (DB), Gaekwar 
Baroda State Railway ▼. Mohammad HabibuUah. (Sub-section 2 is general and 
applies to all applications for leave to appeal.) 

(*16) 2 AIR 1915 All 835 (836) : 88 All 82 : 81 Ind Cas 906 (DB), Ram Sarup v. 

Jaewant Rai, 

% 
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Section 12 
Note 28 


copies of juflfjments docs not expressly include applications for leave 
to ai^peal. It Ims accordingly been held by the High Courts of Allahabad^ 
and Lahoro-^^ and the Judicial Commissioner’s Court of Sind^ that in 
the case of such applications, the time requisite for obtaining a copy 
of tlie judgment cannot be excluded. 

The contrary view is held in the undermentioned cases.* In 
In re Secretary of State by Collector of Chingleputf it has been held 
by the High Court of Madras that sub-s. (3) applies reasonably and 
by implication to applications for leave to appeal. Their Lordships 
observe that though that sub-section does not in terms apply to them, 
the language used in it really covers the case. Under sub-s. ( 2 ), where 
an application for leave to appeal is put in, the time *‘requisite for a 
copy of the decree appealed from” may be deducted. Here the expression 
decree appealed from’* in relation to those applications really means 
when a decree is sought to be appealed from” as the decree cannot 
strictly be said to be appealed from until leave has been given. There 


(’14) 1 AIR 1914 Cal 679 (681): 42 Cal 35 : 24 Ind Cas 273 (DB), Abdullah Husairt 
V. Ananda Chandra. 

(’12) 15 Ind Cas 497 (497) ; 39 Cal 510, Eastern Mortgage Co. Ltd. v. Puma 
Chandra Sarbagna. 

See also Note 4 to Art. 179. 

2. (’35) 22 AIR 1935 All 99 (100) : 152 I. C. 384 : 57 All 455 (DB), Gulab Chand 
V. Peary Lai. (The Court was of opinion that copies of judgment can always be 
got in a shorter time than decrees, that a judgment is ready for copy application 
on the date of judgment and not so a decree, that period of limitation for applica> 
tion for leave to appeal is ordinarily sufficient for obtaining copy of judgment.) 

(’26) 13 AIR 1926 All 286(286) : 92 Ind Cas 897 (DB), WilayatiBegani v. Jhandu 
MalMithu Lai. (Rules of Allahabad High Court—Judgment copynot necessary.) 
(■34) 21 AIR 1934 All 974 (976): 57 All 306:151 Ind Cas 604 (DB), Gurmukh Rai 
V. Secretary of State. (Case under Income-tax Act.) 

2a. (’39) 26 AIR 1939 Lah 43 (44) : ILR (1939) Lah 156 : 179 Ind Cas 912 (DB). 
Punjab Co-operative Bank Ltd.^ Amritsar v. Punjab National Bank Ltd, 
Amritsar. 

3. (’25) 12 AIR 1925 Sind 60 (60, 61) : 17 Sind L R 306 : 78 Ind Cas 953 (DB), 
Nur Mahomed v. Eassomal. (Word ‘also’ in cl. 3 shaws that time requisite for 
copy of judgment can be excluded in addition to time for copy of decree only in 
cases where decree is appealed from or sought to be reviewed.) 

(’29) 16 AIR 1929 Sind 206 (206, 207) : 118 Ind Cas 212 : 24 Sind L R 108 (DB), 
Jhamandas v. Mt. Bibi Aishan. (AIR 1928 P C 103 distinguished.) 

4. (’41) 28 AIR 1941 Oudh 247 (249) : 193 Ind Cas 295 (DB), H. Hunter v. 
Ehsan Husain. 

.(’22) 9 AIR 1922 Pat 255 (256) : 66 Ind Cas 88 : 1 Pat 429 (DB), Mahabir Prasad 
Texvari v. Jamuna Singh. (On the ground that when appeal is from a decree it 
is generally necessary to obtain judgment on which it is based.) 

(’36) 23 AIR 1936 Bang 82 (82) : 13 Bang 762 : 161 Ind Cas 464 (DB), R. K. 
Banerjee v. Alagammai Achi. 

(’32) 19 AIR 1932 Cal 587 (587): 59 Cal 251 : 139 Ind Cas 236 (DB), Commissioner 
of Income-tax v. Shato Wallace <6 Co. (Application to High Court by Commis¬ 
sioner of Income-tax for issue of certificate for Privy Council appeal_Judgment 

copy, time for— Held can be excluded.) 

[See (’24) 11 AIR 1924 Bom 399 (404) : 48 Bom 442 : 80 Ind Cas 862 (DB), 
Nagiyidas Motilal v. Nilaji Moroba. (Per Marten, J.—-Entitled to deduct time 
for both copies.)] 

5. (’25) 12 AIR 1925 Mad 1241 (1242) : 90 Ind Cos 601 ; 48 Mad 989 (DB). 
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is no reason, say their Lordships, why the same phrase in suh-s. (3) Section 12 
should not have the same meaning also. In other words, sub-s. (3) may Notes 28-30 
according to that decision be read also as follows : “When a decree is 
sought to be appealed from, etc.*’ and when that is done it becomes 
applicable to the case of the applications in question. 

In Hari Ram v. Prem Rath,^ the Lahore High Court has held 
that a copy of the decree not being a necessary annexure to an 
application for leave to appeal, the time taken for the coi^y cannot be 
deducted. It is submitted that the decision is wrong and opposed to 
the express terms of sub-s. (2) ; and the reasoning is contrary to the 
principle of the ruling of the Privy Council referred to in Note 7. 

Order 45 R. 2 of the Code of Civil Procedure speaks of a “petition” 
for leave to appeal and section 12 of the Limitation Act uses the word 
“application.” But nothing turns on this difference in language. 

Otherwise, Art. 179 of the Act will not apply to “ ajjplications ” for 
leave to appeal to the Privy Council and they will not be subject to 
any limitation.^ 

This section in so far as it purports to affect applications for 
leave to appeal to the Privy Council i.s not ultra xires of the powers 
of the Indian Legislature or in derogation of the prerogative of the 
Crown.® In fact the section is now made applicable by the rules 
of the Privy Council to applications for leave to appeal to tlie Privy 
Council.® 

See also Note 4 to Article 179. 

29. Application for review, — Time for copies of decree' and 
the judgment^ sought to be reviewed is to be excluded. 

30. Application to set aside award. — In computing the 
period of limitation for an application to set aside an award, the time 
requisite for a copy of the award is to be excluded.' When an award 

6 . (’35) 22 AIR 1935 Lah 341 (341) : 158 Ind Gas 120 (DB). (13 Cal 104 (F B), 
dietinguished.) 

7. (’28) 15 AIR 1928 Nag 63 (64) : 105 Ind Gas 852 ; 24 Nag L R 97 (DB), Gulah- 
chandji v. Gulab Singh. 

S, (’14) 1 AIR 1914 Cal 679 (680, 681) : 42 Cal 35 : 24 I. C. 273 (DB), Abdtillah 
Husain v. Anayida Chandra. 

■9. (’26) 12 AIR 1925 Mad 1241 (1242) : 90 Ind Cas 601 : 48 Mad 939 (DB), In re 
Secretary of State by Collector of Chingleput. 

Note 29 

1. (’26) 12 AIR 1925 Lah 377 (377, 378) : 88 Ind Cas 1019 (DB), Fazal Dad v. 

Umar Bakah. 

2. (’98) 1898 Bom P J 167 (DB), Lakahmibai v. Yeshwantrav. 

[See (’98) 7 O P L R 111 (111), Hiralal Ramdhan v. Mt. Gangabai.'] 

[But see (’99) 2 Oudh Caa 802 {^07)tJagatpalSingh'r. Jageatcar BakhahSingh."] 

Note 30 

1 . (’19) 6 AIR 1919 Cal 224 (226) : 46 Cal 721 : 68 Ind Cas 46 (DB), Sova Chand 
Bhutoria v. Hury Bux Deora. 

<(’82) 19 AIR 1982 Mad 688 (588) : 140 Ind Cas 11, Chendrayya t. Appalamma. 

.(’27) 14 atr 1927 Mad 660 (660) : 101 1. C. 514, Mangamma v. Peda Ammanna. 

<’95) 1695 Bom P J 826 (DB), Hathu v. 
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Notes 30-32 


has been filed in Court, a period of thirty days is allowed for an 
application to set aside an award, (see Art. 168.) If no such applica¬ 
tion i.s made, the Court is within its jurisdiction to pass a decree on 
the award. It is not the business of the Court to ascertain and find 
out if any of the parties has applied for copies and wait for the full 
period available for the party to file an application. It is the duty of 
the party to bring it to the notice of the Court before it proceeds to 
])ass a decree.- Even in a case where an application to set aside an 
award has been filed which is on the face of it out of time, it is the 
duty of the party to bring it to the notice of the Court that copies 
luive been obtained and time was consumed thereby.^ 

31. Filing of an appeal with a copy of judgment or 
decree alone. — An appeal M as filed with a copy of the judgment 
alone in time but a copy of the decree was not applied for as the same 
Mas not drafted by the office at the time of the presentation of the 
ii])i)eal. Within the limitation period as computed by adding the time 
lequisite for the copy of the judgment, an application for copy of 
decree M^as made and the copy M^as produced in Court immediately it 
Mas obtained. It was held that the appeal was in time and in order.^ 
But if the copy of the decree is produced in the appellate Court when 
the time for appeal had expired, the appeal is barred by limitation^ 
as the presentation of appeal without the decree copy is no valid 
presentation of the appeal, (see section 3 Note 6.) 

32. Appeal in criminal cases. — In the case of a criminal 
appeal,^ or an application for leave to appeal under s. 449, Criminal 
Procedxire Code, the time taken for the necessary copies should be 
excluded.^ 


(’07) 29 All 584 (586) : 1907 All W N 184 : 4 All L Jour 450 (DB), Najin-ud-din 
Ahmed v. Albert Puech» 

{See also (’33) 20 AIR 1933 Bang 38 (38) : 142 I. C. 835, D. B. Das v. Dayalal 
it Sons. 

(’02) 29 Cal 167 (182, 183) : 29 Ind App 51 : 4 Bom L R 161 : 12 Mad L Jour 
77 : 6 Cal W N 226 : 8 Sar 154 : 1902 Pun Re No. 25 (PC), Ghulam Khan v. 
Muhammad Hassan. 

(’01) 5 Cal W N 813 (814), Sm. Nobin Rally Dabee v. Ambica Churn Banerjee."] 

2, (’32) 19 AIR 1932 Mad 588 (588, 589) : 140 Ind Cas 11, Chendrayya v, 
Appalavima, 

3. (’16) 3 AIR 1916 Mad 634 (634) : 29 lud Cas 860, Snbramania Aiyar v. Poop- 
param Lata. 

{See (’33) 20 AIR 1933 Rang 38 (38) : 142 Ind Cas 835, D. B, Das v. Dayalal 
dt Sons."} 

Note 31 

1. (’24) 11 AIR 1924 All 162 (162, 163) : 74 Ind Cas 486, Kidar Nath v. Nanak. 

2. (’22) 9 AIR 1922 Lab 170 (171) : 69 Ind Cas 895 (DB), Municipal Committee, 
Chiniot v. Bashi Bam, 

Note 32 

1 . (’84) 10 Cal 642 (643) (DB), In the matter of Jhabbti Singh. 

{See (’77) 1 Mad 304(304) ;'.2 Weir 469 (DB), Jn the matter of Stibba Aitala.J 

2. (’27) 14 AIR 1927 Cal 307 (309) : 54 Cal 52 : 101 Ind Cas 657 : 28 Cri L Jour 
481 (DB), Gallagher v. Emperor, 
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No exclusion can be made of the time taken to obtain copies of Section 12 
diary orders in a criminal case which were filed with the appeal.® Notes 32-34 

In the case of persons in jail, the officer in charge of jail must be 
regarded as representing the Court establishment. The said officer is 
responsible for forwarding applications for copies by prisoners and for 
receiving and delivering copies to them when received. The time, 
therefore, taken up in forwarding applications for coi>ies on behalf of 
intending appellants in jail and in transmission of such copies to the 
jail must be excluded.'* 

33. Finding as to ‘‘time requisite” cannot be attacked 
in second appeal.— A finding as to the time requisite for obtaining 
copies is one of fact and is not open to question in second api)eal.^ 

34. Kvidentiary value of dates endorsed on certified 
copies. — Where an endorsement on the copy by the copying agency 
which is a Government department shows that a certain number of 
days was requisite for the supply of copies, it is to be presumed that 
that number of days was necessary, unless the endorsement shows 
that a demand for deposit of fee or stamp was made and was not 
complied with or that the applicant was otherwise negligent.^ The 
endorsement by the office may, of course, be shown to be erroneous 
or fraudulent.^ But unless there is very clear proof to the contrary, 
the information given in the endoi’sement of the copying department 
must be accepted as correct.® When the correctness of an entry 
made on the copy is challenged, a report of the copyist made in a 

3, (’25) 12 AIR 1925 Rang 239 (240) : 3 Rang 220 ; 89 Ind Cas 459 : 28 Cr. L. J. 

1371 (DB), V Zagriya v. Emperor. 

4 . (’86) 9 Mad 258 (258, 259) : 1 Weir 789 (DB), Qtieen-Empress v. Lingaya. 

(’88) 1888 Pun Re Cri No. 5, p. 9 (9), Ghamman v. Empress. 

Note 33 

1 . (’22) 9 AIR 1922 Lah 423 (423) : 67 I. C. 478, Bawa Singh v. Thakur Singh. 

(A IB 1918 Lah 29 followed.) 

(’23) 10 AIR 1923 Lah 696 (696) : 73 I. C. 447, Bam Sarup v. Zorawar Mai. 

(Much less in revision.) 

(’94) 1894 Pun Re No. 6, Thanamal v. Mi. Nihali. (The question was whether 
two separate periods were requisite in the case for obtaining copies of judgment 

and decree.) 

Note 34 

1. (’86) 23 AIR 1936 Lah 693 (694) : 165 Ind Cos 516, Mani Singh v. Anand 
Parkash. 

(■86) 28 AIR 1936 Lah 120 (122) : 158 Ind Cas 736, Labhu Batn v. Bansx Dliar. 

(Delay due to negligence of copying department.) 

[See however (’98) 1 Oudh Cas 47 (48), Qhafur Bakhsh v. Tilachan. (Delay in 
furnishing folios counted in favour of applicant by a subordinate official of copy¬ 
ing department wrongly— Held party cannot take advantage of it.)} 

2. (’14) 1 AIR 1914 Oudh 244 (244, 245) : 23 Ind Cas 209, Btidra Pratah Singh 
V. Baghuraj Oir. 

{See (’20) 7 AIR 1920 Pat 278 (279) : 67 Ind Cas 266, Fouda Uraon v. Ganpat 
Bam. (Carelessness of office in giving information to applicant as to date when 
he should take delivery of copy.)) 

3. (’19) 6 AIR 1919 Pat 88 (41) : 49 Ind Cae 1000 (DB), Mt. Fakhruniasa Bibi y. 

Bambhanjan Singh. 
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DEFENDANT’S ABSENCE FROM BRITISH INDIA 


Section 12 departmental enquiry started by the Court in the matter is not legal 
Notes 34-36 evidence without the sworn testimony of the copyist.^ But a record 

of tljo dates and events in the register of the copying department 
jna\- be corroborative evidence of the correctness of the entries on the 
copies.’^ An appeal filed out of time owing to the party being misled 
by the practice of the Court in allowing an appeal only by seeing the 
entries on the copy made by the department may be admitted under 
section 5.^ 

35. Copies in appeals from orders. — In the case of 
appeals from orders, time spent in obtaining not only the fair order 
(judgment), but also the final order (in the form of the decree) 
w'here such final order is drawn up, must be excluded^ 

36. Section 5 and “time requisite.** — In determining the 
time requisite for obtaining copies, the Court has no discretion and is 
confined to ascertaining the time occupied by the office in preparing 
the estimate of costs, and, after payment of costs, the time occupied 
by it to prepare copies to be delivered to the party. If any delay 
takes place on the part of the appellant in the matter of making the 
application or supplying the folios or taking delivery, the question 
of excusing such delay under S.5 does not arise as part of the 
said determination but only after it is made. Such delay cannot be 
considered in making the computation. Any indulgence by way of 
extension of the period of limitation can only be granted not under 
this section but under section 5.^ 


Section 13 


1 3 .* In computing the period of limitation 

prescribed for any suit, the time dur¬ 
ing -which the defendant has been 
absent from British India and’ from 
the territories beyond British India 


Exclusion of time 
of defendant’s ab¬ 
sence from British 
India and certain 
other territories. 


• Act of 1877 : S. 13. 

Exclusion of time of In computing the period of limitation prescribed 

defendant's absence from for any suit, the time during which the defendant has 
British India, absent from British India shall be excluded. 

4. (’28) 15 AIB 1928 Lah 643 (645) : 108 Ind Cas 619, Nieavi Din v. Md. IqhaX. 
(Entry as to date of copy being ready for delivery.) 

5. See (’19) 6 AIR 1919 Pat 38 (40) : 49 Ind Cas 1000 (DB), Mt. Fdkhrunissa 
Bihi V. Bambhanjan Singh. 

iSee also (*20) 7 AIR 1920 Pat 278 (280) : 57 I. C. 266, Fonda Uraon v. Ganpat 
Bam.'] 

6. (’07) 10 Oudh Cas 201 (203, 204) (DB), Shambhn Batan v. Seo Balak. (Appel¬ 
lant obtained three copies on three difierent dates—Appeal filed with third copy 
attached.) 

Note 35 

1. (’20) 7 AIR 1920 Pat 844(844): 54I.C. 630(DB), Mahesh Kant v. iiaw Prasad. 
(14 Ind Cas 1006 followed.) 

Note 36 

1. (’90) 12 All 461 (490, 491, 493) : 1890 All W N 149 (F B), Bechi v. Ahsan- 
Ullah Khan. (7 Suth W R 337 dissented from.) 

<’81) 9 Cal L R 293 (294) (DB), Gopal Chunder Boy v. Brojo Behary Mxtter. 
(Period between the date of copy being ready and the date of taking delivery.) 
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-under the administration of »[the Central Government 
or the Crown Representative] shall be excluded. 

a. Substituted by A. O. for “the Government.” 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Any suit.*’ 

4. Absence from British India. 

4a.Absence from British India on 

several occasions. 

5. Absence of some of several 

defendants from British India. 


6. Ignorance of plaintiff as to 

defendant’s residence. 

7. “Territories beyond British 

India under the administra¬ 
tion of the Central Govern¬ 
ment. ’’ 

8. Procedure. 


Other Topics (miscellaneous) 


Absence after or at the time of accrual 
of cause of action. See Note 4. 

Burden of proof is on plaintiff. See 
Note 8. 

Defendant represented by agent. See 
Note 4. 

Defendant under imprisonment in 
British India—Section not applicable. 
See Note 4. 


Plaintiff’s absence from British India_ 

Section not applicable. See Note 4. 

Section not applicable to execution ap¬ 
plication. See Note 3. 

Section not qualified or affected by Sec¬ 
tion 9. See Note 2. 

Suit against Native Chiefs or Secretary 
of State. See Note 4. 


1. Legislative changes. 

(1) The words “unless service of a summons to ai^pear and answer in 

the suit can, during such absence, be made under the Code of 
Civil Procedure, S. 60” occurring in Act IX of 1871 were omitted 
in the later Acts. 

(2) The words “and from the territories beyond British India under 

the administration of the Government” were added in Act IX 
of 1908. (see Note 7.) 

(S) The words “the Central Government or the Crown Representa¬ 
tive” were substituted for the words “the Government” by the 
Government of Indian (Adaptation of Indian Laws) Order, 1937, 


2. Scope of the section. — In Bhaee Chund v. Purtab Chund^ 
it was held by the Privy CJouncil that the period of the defendant’s 


Section 13 
Notes 1-2 


Act of 1871 : S. 14. 

In computing the period of limitation prescribed for any suit, the time 
Exclusion of time during which the defendant has been absent from British 
•of defendant’s ab~ India shall be excluded unless service of a summons to appear 
fence from British and answer in the suit can during such absence be made 
India* under the Code of Civil Procedure, section 60. 


Act of 1859 : S. 13. 


In computing any period of limitation prescribed by this Act, the time during 

.•n 7 which the defendant shall have been absent out of the 
British territories in India shall be excluded from such 
^ computation, unless service of a summons to appear 
absence of defendant. answer in the suit can, during the absence of s^h 

defendant, be made in any mode prescribed by law. 


Section 13 — Note 2 

1. (*66) 6 Suth W B P O 81 (88) : 1 Moo Ind App 154 (P C). 


2.Llm.34. 
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Section 13 absence beyond the jurisdiction of the East India Company’s Courts 
Notes 2-4 could not be excluded. In Uiickmaboyee v. Lulloobhoy Motticlmnd? 

bowover, the Privy Council applied the statute, 21 Jac, 1 c. 16, and 
held that such period could be excluded. The said statute excluded 
the period of the defendant’s absence “beyond the seas,” but their 
Lordships held that the expression “beyond the seas” must be inter¬ 
preted as synonymous with the expressions “out of territories” or 
“out of the realm.” 

This section provides for the exclusion of the period of the 
defendant’s absence from British India in computing the period of 
limitation. It must be distinguished from S. 9 which provides that 
where once time has begun to run, no subsequent disability or 
inability to sue stops it. The absence of the defendant from British 
India does not give rise to an “inability or disability to sue” on the 
part of the plaintiff. Further, there is no question under this section 
of stoppiny the running of time. It provides for the computation of 
the period in a particular manner, namely by excluding a certain 
period.^ This section is therefore in no way affected or qualified by 
section 9. See Notes 3 and 4 to section 9. 

3. “Any suit.** — The section applies only to suits. It does 
not apply to execution proceedings.^ 

4. Absence from British India. — In computing the period 
of limitation, the plaintiff is entitled to exclude, under this section, the 
time during which the defendant was absent from British India.^ This 
may sometimes lead to very inconvenient results. A person may reside 
out of British India for years, and according to the law of limitation 

2. (1852) 5 Moo Ind App 234 (260) : 8 Moo P C 4 ; 1 Sar 423 (P C). 

3, (*95) 9 C P L R 72 (74), Bhimraj v. Seth Sukh Lai, 

Note 3 

1. (’81) 3 All 185 (186) (DB), Ahsan Khan v. Oanga Ravi. (Section 13 not appli¬ 
cable to application for setting aside execution sale.) 

(’22) 9 AIR 1922 Oudh 131 (133) : 25 Oudh Cas 74 : 68 Ind Cos 205, Badal v. 
Chattar Singh. 

Note 4 

1 , (’70) 2 N W P H C R 173 (175) (DB), MaJtovted Museehoodeen Khan v. Clara 
Jane Museehooddeen, 

(’71) 1871 Pun Re No. 41, Home v. Jamsetjee. 

(’21) 8 AIR 1921 Bom 460 (461) : 45 Bom 1228 : 63 Ind Cas 959 (DB), Isynailji 
Haji Halinibhai v. Ismail Abdul Kadar. 

(’91) 1891 Pun Re No. 72, Maharaja Sir Partab Singh v. Provincial Bank of 
India Ltd. 

(’89) 1889 Pun Re No. 34, Gttlab Khan v. Pira. (Land which was transferred to 
foreign territory by sudden change of course of river; it was re-transferred to its 
original position by the same cause. The period during which the land was 
foreign territory was excluded under S. 13, as defendants as well as subject-matter 
were outside British India.) 

(’33) 20 AIR 1933 Lah 741 (741) : 144 Ind Cas 641 (DB), Dial Singh v. Davindar 
Singh. (Possession not given to mortgagee as stipulated in mortgage deed — Suit 
for possession by mortgagee — One mortgagor residing outside British India fof' 

considerable time between date of suit and date of mortgage_Such period can be- 

deducted for purposes of limitation as against such mortgagor.) - 
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of the country in which he resides, the remedy against him in respect Section 13 

of a cause of action may be lost, yet, on his coming to India, it will Note 4 

revive. But the words of the section are express and must be given 

effect to.- It must be remembered that the law of limitation is a law 

which bars the remedy, and does not destroy the right, and, therefore, 

if by any of its sections, an indulgence is shown to suitors, the Court 

is bound to give full effect to the language in which that indulgence is 

conceded.^ 

The words “absent from British India” do not necessarily imply 
that the defendant was present in British India at the time the cause 
of action accrued or the period of limitation commenced to run.* The 
section will apply equally to cases where the defendant was absent 
altogether from British India at the time of the accrual of the cause 
of action, as to cases where he leaves British India after the period 
of limitation has commenced to run.® It is however necessary for the 
application of this section that the cause of action or the transaction 
which gave rise to the cause of action must have taken place in 
British India.® 

The fact that the defendant has a duly authorized agent or 
manager against whom the plaintiff could have filed a suit and 
obtained a valid decree, does not disentitle the plaintiff from claiming 
to exclude the period of the defendant's absence from British India 
under this section.^ But can this principle be applied to suits against 
the Secretary of State or against a Ruling Prince who always resides 
outside British India ? It has been held in Sayaji Bao v. Madhavraof 
that in such cases, the section should be read consistently with the 
provisions contained in Part iv of the Code of Civil Procedure, for 
“suits in particular cases” against defendants who ordinarily would 
be always out of British India. In that case, Fawcett, Ag. C. J., 
observed as follows: 

“ Section 13 must, in my opinion, be read so as to avoid the obvious 
absurdity that arises, if such corporate bodies are deemed to reside out of British 
India, so that suits against them can never be barred at all. And this can be done 

2. (’70) 2 N W P H C R 173 (175) (DB), MaJiomed Museeliaodeen Khan v. Clara 
Jane Museehooddeen. 

(’87) 14 Cal 457 (464) (DB), Altil Kristo Bose v. Lyon d Co. 

3 . (’70) 2 N W P H C R 173 (175) (DB), Mahomed Museehoodeen Khan v. Clara 
Jane Museehooddeen. 

4 . (’86) 14 Cal 467 (461, 462) (DB), Atul Krislo Bose v. Lyon d Co. 

iSee also (’28) 15 AIR 1928 Mad 1088 (1089 to 1091) : 112 Ind Cas 139 (DB), 

Bathina Thevan v. Packirisamy Thevan. (Quesre.)] 

5. (’87) 14 Cal 457 (463, 464) (DB), ACul Krislo Bose v. Lyon d Co. 

(1863) 22 L J C P 217 (218) : 13 C B 813 : 1 C D R 339 : 17 Jur 624: 1 W R 371, 

La fond v. Haddock. 

6. (’28) 15 AIR 1928 Mad 1088 (1091) : 112 Ind Cas 139 (DB), Bathina Thevan 
V. Packirisamy Thevan, 

7. (’98) 26 Cal 496 (603, 604) : 2 Cal W N 269 (FB), Poorno Chunder Chose v. 

Sassoon, (Overruling 10 Cal 440.) 

(’87) 14 Cal 457 (463) (DB), Atul Kriato Bose v. Lyon d Co. 

(’.95) 9 C P L R 72 (74), Bhimraj y. Seth Sukh Lai, 

8. (’29) 16 AIR 1929 Bom 14 (20) : 116 Ind Cas 369 ; 53 Bom 12 (DB). 
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by treating them as defendants, who, by reason of their special character, are not 
absent from liritUli India within the meaning of the section, because they have 
not the same liberty as private individuals to reside personally in British India 
and attend to their affairs, and they must do so through agents or representatives. 
'J’hry can be held to reside in British India, in so far as they actually carry on 
Ihfii business through representatives in British India.” (See Ss. 79 to 87 of the 
Civil Procedure Code.) 


Tlie plaintiff cannot under this section claim to exclude the 
period during u'hich the defendant is under imprisonment in British 
India,-' nor the period of his oivn absence from British India, whether 
such absence is voluntary or involuntary (as, for instance, absence in 
consequence of transportation).^® 


4a. Absence from British India on several occasions_ 

here the defendant is absent from British India on several occasions, 
all such periods of absence should be excluded.^ The fact that during 
his absence the defendant paid occasional visits to British India will 
not render tlie section inapplicable in so far as the periods of absence 
are concerned.^ 


5. Absence of some of several defendants from British 
India. — a institutes a suit against B, C and D. D -was absent from 
British India for a certain period after the cause of action arose in 
favour of A. In computing the period of limitation for the suit, can 
the period of D*s absence be excluded under this section, 

(1) as against the defendant D, 

(2) as against all the defendants ? 

The answer to the question would seem to depend upon the 
nature of the liability of B, c and p. If their liability is a several or a 
joint and several one, the period of D’s absence can be excluded only 
as against D, but not against B and C also. If without excluding such 
period it appears the suit is barred against B and C, it must be 
dismissed as against them, but can proceed against D.^ 

9. (’69) 1869 Pun Be No. 39, Janee v. Warts. 

See also Section 3 Note 3. 

10. (’68) 10 Suth W R 253 (253): 1 Beng L R (SN) 25 (DB), A. Domun v. Shubul 
Koolall. (By adverse bolding for more than twelve years, a tenant gains a right 
of occupancy as against his predecessor, even if the latter’s absence has been 
involuntary in consequence of transportation.) 

(1864-65) 2 Mad H C R 113 (113) (DB), Tenkatasuhha Pattar v. Girt Ammal. 
(Plaintiff's voluntary absence abroad after attaining majority does not bar the 
operation of Act XIV of 1859.) 

[Compare (’18) 5 AIR 1918 P C 241 (247) (P C), John v. Dodwcll d Co. Ltd. 
(Under Ceylon Prescription Ordinance 1871, Ss. 14 and 15, time does not run if 
plaintiff is beyond seas.) 

(’20) 7 AIR 1920 P C 208 (209) (P C), Somasundaram Chetti v. Arunachalam 
Chetti. (Do.)] 

Note 4a 

1 . (’21) 8 AIR 1921 Bom 460 (461) : 45 Bom 1228 : 63 Ind Cas 959 (DB), Haji 
Halimbhai v. Ismail Abdul, 

2. ( 97) 1897 Pun Re No, 26, at p. 133, Mt. Janhi v. Manohar LaX. 

Note 5 

1 . (’18) 5 AIR 1918 Mad 238 (240) : 44 Ind Cas 466 : 41 Mad 446 (DB), Palani- 
appa Chettiar v. Veerappa Chettiar. 
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Suppose now that the liability of B, C and D is a joint one and Section 13 
not a joint and several one. Under the English law, if B, c and D are Note 5 
co-contractors, their liability is a joint one and if D is absent beyond 
the seas at the time of the accrual of the cause of action, time doe& 
not rttn against any of them until the return of D. If D dies beyond 
the seas, the survivors, i, e., B and C, may be sued within six years of 
his death.^ Before the enactment of statute la &. 20 vict., chapter 97 , 
section ll, the same i^rinciples applied in the case of co-debtors. Under 
the said enactment, however, it was provided that time ran against 
the co-debtors within the seas and they could be sued during the 
absence of the co-debtor. The absent co-debtor could also be sued 
within the statutory period computed from the date of his return. 

The above provisions of the English law are plainly inapplicable 
to cases arising in this country. Under this section the question is not 
■whether time runs against the absent person but whether the period 
of his absence should be excluded in computing the period of limitation. 

But it is conceived that, in the above illustration, the period of D’s 
absence must be excluded not only against D but against all. The 
reason is that, their liability being assumed to be joint, the cause of 
action against them is single and indivisible and some of them alone 
cannot be sued in the absence of the others. If tlie period of D’s 
absence from British India is not excluded against them all, the result 
will be that the plaintiff cannot sue B and c alone during the absence 
of D and cannot sue them after D’a return because the suit would be 
barred against them ; nor can he sue D alone after his return because 
the suit would not be a validly constituted one in the absence of B and 
C though there is no question of limitation against him. The plaintiff, 
in such cases, will be without any remedy and the indulgence given 
by this section will practically become useless. 

In the case of defendants who are co-promisors, s. 43 of the Indian 
Contract Act provides that the promisee may, in the absence of any 
contract to the contrary, compel anyone or more of such joint promisors 
to perform the whole of the promise. This liability has generally been 
construed to be a joint and several one? and it has been held that 

2. (1846) 68 R R 573 (579, 580) : 14 L J Q B 282 : L R 7 Q B 811 : 9 Jur 969, 

Fannin v. Anderson. 

(1866) 100 R R 648 (657, 661) : 16 C B 123 : 3 C L R 381 : 24 L J C P 89 ; 1 Jur 
(N S) 865, Towns v. Mead. 

Halsbury’s "Laws of Eogland" (Hailsbam Edition), Vol. 20, ■page 643. 

3. (’10) 6 I. C. 786 (787) ; 83 Mad 317 (DB), Jia7nanjulu v. Ararnudu Iyengar. 

(•98) 17 Bom 6 (11): Chitty’s S C C R 336 (DB), Motilal Bechardas v. Ghellabhai 

Mari Ram. 

(•24) 11 AIR 1924 Cal 209 (211) : 60 Cal 718: 74 Ind Cas 1021 (DB), Chand Mall 
V. Ban BeJiari Bose. 

(’88) 20 AIR 1983 Bom 407(408, 409): 146 Ind Cas 619, In re Vallibhai Adamji. 

(’83) 20 AIR 1933 Mad 382 (383) : 144 Ind Cas 726, Sadasiva Suryanarayana 
Rao V. Rajcdingam. 

(’88) 20 AIR 1933 Nag 324 (326) : 144 Ind Cas 117, Mathusa Pasiisa v. Mahadeo, 

(’86) 163 Ind Cas 831 (384) ; 62 Cal 612 (DB), Moselle Solomon v, Martin <t Co, 

(Per Jack, J.) 
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the provision is a departure from the principle of the decision in King 
V. Hoare^ that tlie liability of joint promisors is a joint one. Thus, 
■w'liere in a suit against a partnersliip firm it appeared that some of 
the i^artners were absent from Britisli India for a certain period, it 
was hold that the liability of the partners was joint and several under 
the Contract Act, s. -13 and s. 249 (which is now s. 25 of the Partnership 
Act of 1932), and that the plaintiff was entitled to exclude the period 
of the absence of the said partners only as against them but not against 
Uie partners who were not so absent. It was also held that if a 
judgment had been obtained against those within British India, but 
had not been fully satisfied, a suit for the unsatisfied portion of the 
claim would lie against the others.® ' 


According to some decisions of the High Court of Calcutta, 
however, s. 43 of the Contract Act merely prevents a person sued on a 
joint promise by him and others, from objecting that the others are 
not made parties to the suit but does not make their liability a joint 
and several one.^ Where the plaintiff obtained a judgment against A 
alone on a joint promise by A and B, B having been absent from 
British India at the time of the suit against A, and, the judgment 
not being fully satisfied, the plaintiff instituted a suit against B after 
his return for the unsatisfied portion of the claim, it was held by 
Garth, C. J., applying the decision in King v. Hoare,^ that the liability 
of A and B was a joint one, that consequently the cause of action was 
a single one, which was exhausted on obtaining judgment against A, 
and that the suit against B did not lie.^ His Lordship further observed 
as follows: 


“It is true that the rule upon which I am acting may possibly lead to 
some hardship in cases when one or more of several co-contractors is out of the 
jurisdiction, and the plaintiff, if he waits for his return, would be barred by the 
statute of limitation. But this is an injustice which the Legislature, if they so 
pleased, could easily remedy, and which has been, in fact, remedied in England 
by the Statute of 19 & 20 Viet., c. 97." 

It is not clear as to what his Lordship meant by the words “and 
the plaintiff, if he waits for his return, would be barred by the statute 
of limitation.” If S. 13 is applied, there would be no bar against the 
absent person. If his period of absence is excluded as against the other 
persons also, there is no hardship of any kind. 


6. Ignorance of plaintiff as to defendant's residence. _ 

The plaintiff’s ignorance of the defendant’s residence is by itself not a 

4. (1844) 67 B E 694 (702. 703, 704) : 13 M & W 494 : 14 L J Es 29 : 2 Dowl & 
L 382 : 8 Jur 1127. 

5. (’18) 5 AIR 1918 Mad 238 (240) : 41 Mad 446 : 44 Ind Cas 466 (DB), Palani- 
appa Chetiiar v. Yeerappa Cheftiar. 

6. (’78) 3 Cal 353 (359 to 363) : 1 Cal L E 488 ; 2 Ind Jur 758 (DB), Hemendro 
Cooinar MulUck v. Bajendrololl Moonshee, 

(’35) 163 Ind Cas 331 (334,335) : 62 Cal 612 (DB), Mosef/c So2omoii v. Afarfin 
d Co. (Per Lort-Williams, J. ; Jack, J., contra.) 

7. (’78) 3 Cal 353 (360) : 1 Cal L E 488 : 2 Ind Jur 758 (DB), Hemendro Coomar 
MuUicli V. Bajendrololl Moonehee, 
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ground of exclusion under the Limitation Act, but where the defendant Section 13 

has resided out of British India, the period of such residence can be Notes 6—8 

excluded independently of any question of knowledge of that fact by 
the plaintiff.' 

7. “Territories beyond British India under the adminis¬ 
tration of the Central Government.” — Where during the war, 

Basra was under the military occupation of the Indian Expeditionary 
Force sent by the Government of India, such occupation did not make 
it a territory under the administration of the Government of India 
within the meaning of this section; and, therefore, if the defendant 
was at Basra, the plaintiff was entitled to deduct the period of such 
absence under this section.' Secunderabad is under the administration 
of the Government of India.^ 

8. Procedure. — In case the plaintiff claims exclusion of the 
period of the defendant’s abseilce from British India, he should speci¬ 
fically plead (See Order 7 Rule C of the Civil Procedure Code) and prove 
strictly that the defendant was absent from British India during the 
period for which the exclusion is claimed.' The burden is on him also 
to prove that the defendant was absent from territories under the 
administration of the Government of India.^ 


1 A* (1) In computing the period of limitation 
Exclusion of time prescribed for any suit, the time during 

fidr^^^c^ourfwith- which the plaintiff has been prosecut- 
out jurisdiction. ing with due diligence another civil 

proceeding, whether in a Court of first instance or 


• Act of 1877 : S. 14. 

In computing the period of limitation prescribed for any suit, the time 

during which the plaintiff has been prosecuting with due 
diligence another civil jiioceeding, whether in a Court of 
first instance or in a Court of appeal, against the defendant, 
shall be excluded, where the proceeding is founded upon the 
same cause of action, and is piosccutccl in goo<l faith in a 
Court which, from defect of jurisdiction, or other cause of a like nature, is unable 
to entertain it. 


Exclusion of time 
cf proceeding bona 
fide in Court with¬ 
out jurisdiction. 


Note 6 

1. (’70) 2 N W P H C R 173 (175) (DB), Mahomed Musech-ood-decn Khan v. 
Clara Jane Museeh-ood-decn. 

See also Section 8 Note 3. 

Note 7 

1, (’28) 10 AIR 1923 AU 64 (65) : 45 All 18 : 68 Ind Cas 978 (DB), Fakrullah 
Khan v. Ram Sarup. 

2. (’88) 25 AIR 1988 Bah 225 (225) : 176 Ind Cos 255 (DB). AH Shah Khan v. 
Ahmad Nawag Khan. (21 Cal 177 and AIR 1933 P C 134 referred.) 

(’37) 24 AIR 1937 Bom 242 (243) : 169 Ind Cas 651, Ezra Sion d Co. v. Kailas 
Viraiah. (AIR 1933 P C 184 relied on.) 

Note 8 

!• (’10) 9 Ind Cas 568 (568) (Mad), Periyanna Pillai ▼. Arasu Thevan. 

2. ('37) 24 AIR 1937 Bom 242 (243) : 169 Ind Cas 651, Ezra Sion and Co. v. 
KaUos Viraiah, 
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Section 14 in a. Court of appeal, against the defendant, shall be 

excluded, where the proceeding is founded upon the 
same cause of action and is prosecuted in good faith 
in a Court which, from defect of jurisdiction, or other 
cause of a like nature, is unable to entertain it. 


In computing the period of limitation prescribed for a suit, proceedings in 

have been stayed by order under the Code of Civil 
Like cxchision in Procedure, section 20, the interval between the institution 
of order under of the suit and the date of so staying proceedings, and 
Cxvxl Procedure the time requisite for going from the Court in which 
Code, section 20. proceedings are stayed to the Court in which the suit is 

rc-instituted, shall be excluded. 

In computing the period of limitation prescribed for any application, the 

during which the applicant has been making another 
Like exchision in application for the .same relief, shall be excluded, where 
c<75t’ oj cipiiliceition. the last-mentioned application is made in good faith to a 

Court which, from defect of jurisdiction, or other cause of 
a like nature, is unable to grant it. 

Explanation 1 . — In excluding the time during which a former suit or 
application was pending or being made, the day on which that suit or application 
was instituted or made, and the day on which the proceedings therein ended, shall 
both be counted. 

Explanation 2. — A plaintiff resisting an appeal presented on the ground of 
want of jurisdiction shall be deemed to be prosecuting a suit within the meaning 
of this section. 


Act of 1871 : S. 15. 

In computing the period of limitation prescribed for any suit, the time 

during which the plaintiff has been prosecuting with due 
Exclusion of time diligence another suit, whether in a Court of first instance 
of suing bona fide or in a Court of appeal, against the same defendant or some 
in Court icithout person whom he represents, shall be excluded, where the 
jurisdictioxi. last-mentioned suit is founded upon the same right to sue, 

and is instituted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like nature, is unable to try it. 

Explanatioti 1. — In excluding the time during which a former suit was- 
pending, the day on which that suit was instituted, and the day on which the 
proceedings therein ended, shall both be counted. 

Explanation 2. — A plaintiff resisting an appeal presented on the ground of 
W’ant of jurisdiction, shall be deemed to be prosecuting a suit within the meaning 
of this section. ® 


Act of 1859 : S. 14. 

In computing any period of limitation prescribed by this Act, the time- 

. the claimant, or any person under’whom he 

Computation o f claims, shall have been engaged in prosecuting a suit upon- 
period of limitation the same cause of action against the same defendant, or 
tn case of suit prose- some person whom he represents, bona fide and with due- 
cuted bona fide, but diligence, in any Court of Judicature which, from defect of 
in tvrong Court. jurisdiction or other cause, shall have been unable to decide 

upon it, or shall have passed a decision which, on appeal, 
shall have been annulled for any such cause, including the time during which* 
such appeal, if any, has been pending, shall be excluded from suoh computation. 
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(2) In computing the period of limitation pres¬ 
cribed for any application, the time during which 
the applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first 
instance or in a Court of appeal, against the same 
party for the same relief shall be excluded, where 
such proceeding is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it. 

Explanation I. — In excluding the time during 
which a former suit or application was pending, the 
day on which that suit or application was instituted 
or made, and the day on which the proceedings therein 
ended, shall both be counted. 


Explanation II ,—For the purposes of this section, 
a plaintiff or an applicant resisting an appeal shall be 
deemed to be prosecuting a proceeding. 

Explanation III, — For the purposes of this 
section misjoinder of parties or of causes of action 
shall be deemed to be a cause of a like nature with 
defect of jurisdiction. 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. Effect of section is not to 

render second suit a conti¬ 
nuation of the first. 

4. Limitation^ if suspended during 

the period spent in prior pro¬ 
ceeding in wrong Court. 

5. Proceedings to which this sec¬ 

tion is applicable. 

6. Sections S and 14 of the Act. 

7. Sections 4 & 14, joint operation. 
7a.Section 14 and Article 182 (5). 

8. Section 14 and withdrawal of 

proceedings. 

9. **In computing the period of 

limitation prescribed.** 

10. Plaintiff prosecuting Expla¬ 

nation II. 

11. **Due diligence.*' 

12. ** Another** proceeding. 

13. ** Civil proceeding ’* in a 

“Court.** 

14. “Court of appeal," if includes 

Court of revision. 

15. ** Court of appeal" — Second 

or further appeal. 


16. Parties must be the same. 

17. Suit must be based on the 

same cause of action—Appli¬ 
cation must be for the same 
relief. 

18. “ Same cause of action ** — 

Sub-section (1). 

19. “For the same relief** — Sub¬ 

section (2). 

20. “ In good faith.” 

21. .“Good faith,” whether a ques¬ 

tion of fact. 

22. “Which, from defect of juris¬ 

diction, .is unable to 

entertain it.** 

23. Jurisdiction.*' 

24. “Other cause of a like nature.” 

25. “Unable to entertain.” 

26. Misjoinder — Explanation III. 

27. Explanation I. 

28. Time for obtaining copy of the 

order in prior proceedings _ 

Explanation I. 

29. Exclusion of a portion of the 

time. 

30. Failure to plead the exemption 

under this section. 


Section 14 
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Section 14 
Notes 1-2 


Other Topics (miscellaneous) 


Applicability of section to appeals. Sec 
Notes o an<l 0. 

Arljitration proceedings. See Note o. 

DifTerent causes of action — Instances. 
.See Note IB. 

Different reliefs—Instances. See Note 19. 

Execution proceedings. See Notes 5 
and 12. 

Honest doubt as to Court ^^here suit 
lies. See Note 20. 

Insolvency proceedings. See Note 12. 
Mistake of law. See Note 20. 


Prior proceedings in foreign Courts. 
See Notes 5 and 10. 

Resisting appeal — If “prosecuting.’* 
See Note 10. 

Resisting suit — Whether “prosecut¬ 
ing.” See Note 10. 

Revenue Courts are “Courts.” See 
Note 13. 

Same person suing or sued in different 
capacities. See Note 16. 

Section to be liberally construed. See 
Note 2. 

Wrong choosing of forum. See Note 20. 

Wrong valuation of suit. See Note 20. 


1. Legislative changes. 

(1) Section M of the Act of 1859 and s. 15 of the Act of 1871, corres- 

]) 0 iKling to this section, applied to the computation of the period 
of limitation prescribed for suits and not for applications^ 

(2) The Act of 1877 extended this principle to the computation of 

the period prescribed for applications also, but restricted its 
aiiplicability by i^roviding that only the time during which 
another application was prosecuted in good faith in a wrong 
Court could be excluded.^ 

(3) Under the present section the time during which the plaintiff or 

the applicant has been prosecuting another civil proceeding can 
be excluded. 

Explanation III is new. 

2. Scope and applicability of the section.—The principle 
of the section is the protection against the bar of limitation of a person 
honestly doing his best to get his case tried on the merits, but failing 
through the Court being unable to give him such a trial; and this 
principle is applicable not only to cases Tvhere the person brings his 
suit in the wrong Court, but also ^here he brings his suit in the right 

Section 14 — Note 1 

1. (1866) 4 Suth W E Misc 18 (18) (DB), Khetturnath Dey v. <?055aiu Doss Dey. 
(Case under Act of 1859.) 

(’67) 7 Sutli W R 327 (329) (DB), Sheo Narain v. Jluiogid Kishen Bam. (Do.) 
(’76) 24 Suth W R 405 (405, 406) (DB), Banu Kant Ghose v. Haran Kisto Qhose, 
(Case under Act of 1871 — McDonnell, J., cemira.) 

(’77) 1877 Pun Re No. 79, Abd%d Behman v. Ghulam Kadir. (Case under Act of 
1871.) 

(’75-77) 1 All 97 (99, 100) : 11 Mad Jur 258 (FB), JiioanSinghY.Samant Singh, 
(Case under Act of 1871 — Stuart, C. J. dissenting.) 

(’75-76) 8 Mad H C R 99 (100) (DB), Krishna Chetty v. Rami Chetty. 

2. (’82) 1882 All W N 184 (184) (DB), Jadxinath Sahai v, Bartah Bam. 

(’86) 1886) Pun Re No. 63, Sheoji Bam v. Sheo Chund Rai. 

See also Article 163 Note 11. 
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Court but is nevertheless prevented from getting a trial on the merits 
by something which, though not a defect of jurisdiction, is analogous 
to that defect.^ In RamdiUt Ramkisiien v. E. D. Sassoon d' Co.," 
Lord Salvesen in delivering the judgment of the Privy Council 
observed as follows : 

“It maybe assumed that it bad been ascertained before these provisions(i.e., 
S. 14) were formulated that there was a serious risk of injustice arising if the 
period of limitation, which is in many cases shorter than in England, should be 
too strictly applied. In Indian litigation it is consistent with the experience of 
their Lordships that the time necessary for the decision in a suit may be of much 
longer duration than one is accustomed to in the Courts of Great Britain. Hence, 
the necessity for some provision to protect a bona fide plaintiff from the conse¬ 
quences of some mistake which had been made by his advisers in prosecuting his 
claim.” 

It has been held that the section ought to be liberally construed.^ 

In cases coming under s. 71 (2) of the U. P. Village Panchayat 
Act of 1920, S. 14 must be treated as abrogated, the former being a 
special provision.^ 

3. Kffect of section is not to render second suit a 
continuation of the first, — In Eamdutt Ramlcissen v. E. D. 


Note 2 

1. (1900) 22 All 248 (253, 258) ; 1900 All W N 64 (FB), Mathura Sin<jh v. 

Bhavani Singh. (Misjoinder of plaintiffs and causes of action in former suit.) 
(’75) 23 Suth W B 274 (274, 275) (DB), Chandee Boy v. Isree Pershad Naraiu 
Singh Bahadur. (Time occupied by judgment-creditor in prosecuting his claim 
in Civil Court according to the directions of the Collector allowed to be deducted.) 
(’71) 15 Suth W R 125 (126) (DB), Khuthur Paul Singh v. Luckhee Narain. 

(’37) 24 AIR 1937 Mnd 357 (359) : ILR (1937) Mad ICl : 170 Ind Cas 524 (DB), 
Dugarajulum Oaru v. Aryan Bank of Vizagapatam. (Principle of S. 14 ap¬ 
plies equally to steps taken after decree as to steps taken prior to decree.) 

ISee also (’78-80) 2 All 792 (797) : 7 Ind App 167 : 6 Cal L K 561 : 4 Sar 1-57 : 3 
Shomo L R 211 : 4 Ind Jur 426 : 3 Suther 761 (PC), Ilira Ball v. BadriDass. 

(1865) 4 Suth W R P C 63 (65) : 8 Moo Ind App 308 : 1 Suther 427 : 1 Sar 774 
(PC), Doorgapersad Boy Choudhury v. Taraprasad Boy Chowdhury. (Decided 
under S. 14 of Regulation III of 1793.) 

(’84) 10 Cal 669 (674) : 8 Ind Jur 619 (DB), Juggut Chunder v. BadaNath. 

(’66) 6 Suth W R 61 (52) (DB), Iluromonce Gooplia v. Gobind Coomar Chow- 
dhry. (Decided under S. 14, Regulation III of 1793.) 

(1866) 2 Suth W R 256 (257) (DB), Purbhoo A-arain v. Baja Keclantind.} 

[See however (1866) 2 Suth W R 45 ( 45 ) (DB), 0/^7^«fonooHissa v. Koochil Sirdar. 
(1864) 1 Suth W R 320 (328) (DB), Sham Kant v. Baboo Copal Laf.] 

2. (’29) 16 AIR 1929 PC 103 (107) : 116 I. C. 713 : 60 I. A. 128 : 56 Cal 1048 (PC). 

3. (’26) 18 AIR 1926 Mod 1081 (1082): 98 I. C. 14, Venkavima v. Parthasarathi. 
(■28) 10 AIR 1928 Mad 347 (848) : 73 Ind Cos 139 (DB), Kuyihi Kuttiali v. 

Kunhammad. 

(’33) 20 AIR 1933 Bom 276 (284): 146 I. C. 190 (DB), Shri Sharada Peeth Math 
Dwarka ▼. Shri Bajrajeihvar<uhram, 

(’19) 6 AIR 1919 Mod 1071 (1074) : 41 Mad 701 : 46 I. C. 265 (DB), Kannusami 
PiUai V. Jagathambal. (Words “other cause” to be construed liberally.) 

4. (’41) 28 AIR 1941 Oudh 276 (276) ; 192 I. C. 840, Bam Sagar v. Bam Nath. 


Section 14 
Notes 2-3 



Section 14 
Notes 3-4 
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Sassoon tf- Co.,^ their Lordships of the Privy Council observed : “It 
is quite clear that vlicre a suit has been instituted in a Court which 
is found to lia^e no jurisdiction and it is found necessary to raise a 
second suit in a Court of proper jurisdiction, the second suit cannot be 
regarded as a continuation of the first, even though the subject-matter 
and the parties to the suits were identical.” (see Note 12 and s. 3 Note 5.) 


4. Limitation, if suspended during the period spent in 
prior proceeding in wrong Court.—As has been seen in the Notes 
under s. 9, where limitation has once begun to run, it will continue* 
to do so and the only exception recognized is that provided in the 
proviso to that section. It is clear, therefore, that during the period 
of the prosecution of the prior civil proceeding in the wrong Court, 
limitation is not suspended ^ for otherwise, it would amount to a 
recognition of another exception to the general rule stated above. It 
has been held that this cannot be done.^‘In Hamcharan Sahu v. 
Go(ja~ their Lordships of the Allahabad High Court observed : 

“The Indian Limitation Act is undoubtedly an exhaustive Code governing 
the law of limitation in India. The cases in which the running of limitation can 
be suspended are contained in sections of the Act. It would be dangerous to lay 
down generally that there is some principle outside the Limitation Act under 
which limitation can be suspended.” 

Some cases,^ however, appear to lay down that limitation would 
be suspended during such period. But an examination of the cases 

Note 3 

I. (’29) 16 AIR 1929 P C 103 (107): 115 I. C. 713; 56 I. A. 128; 56 Cal 1048 (PC). 

Note 4 

1. (’20) 7 AIR 1920 Mad 1 (7, 13) : 43 Mad 185 : 54 Ind Cas 66 (FB), Muthu 
Eorakki Chetty v. Maliamad Madar Ammal, 

(’35) 22 AIR 1935 All 323 (326, 327) : 153 I. C. 1058 (DB). M^ihammad Tunis v. 
Tilokchand. (12 Moo Ind App 244 and AIR 1916 P C 96 distinguished and 
explained.) 

(’34) 21 AIR 1934 Rang 329 (331) ; 154 Ind Cas 153 : 13 Rang 43, M. S. Chettiar 
Firm v. S. E. Bholat, 

(’27) 14 AIR 1927 Mad 597 (597) ; 100 Ind Cas 776 : 50 Mad 417 (DB), Satya 
Narayana Brahman v. Seethayya. 

{.See (’24) 11 AIR 1924 Lah 40 (41) : 71 Ind Cas 495 ; 4 Lah 90 (DB), Hukam 
Chand V. Shahab Din. 

(’29) 16 AIR 1929 Pat 694 (700) : 9 Pat 385 ; 122 Ind Cas 817 (FB), Mahabir 
Prosad v. Bhupal Bam. 

(1862-63) 1 Mad H C R 320 (321, 322) (DB), Bamdkrishnasastrulu v. Bakshimi- 
devamma.'\ 

2. (’27) 14 AIR 1927 All 446 (449) : 49 All 565 : 102 Ind Cas 96 (DB). 

3. (’16) 3 AIR 1916 P C 96 (101, 102); 43 Cal 660: 33 I. C. 452 (PC), Nrityamony 
Dassi V. Bakhan Chandra Sen. 

(’03) 30 Cal 1033 (1043) : 30 Ind App 177 : 8 Cal W N 1 : 8 Sar 529 (PC), Hem 
Chandra Choxvdhry v. Kali Prosanna Bhaduri. 

(1857-59) 7 Moo Ind App.238 (258, 259) : 1 Sar 633 (PC), Bajah Enayat Hossain 
V. Sayud Ahmad Beza. 

(’69) 11 Suth W R P C 5 (6) : 12 Moo Ind App 244 : 2 Suther 173 : 2 Sar 424 : 2 
Beng L R P C 10 (PC), Bani Sicarnomayee v. Shooshe Mukhi Barmani* (Fresh 
cause of action.) 
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fihows that most of them have reference to different circumstances 
from those arising in cases covered by the specific terras of this section; 
these cases deal with suspension of a cause of action or the right to 
sue rather than with suspension of limitation. 

See also Notes 6, ll and 12 to section 9. 


Section 14 
Notes 4-5 


5. Proceedings to which this section is applicable—The 
section applies, in terms, to suits and applications.' In the under¬ 
mentioned cases,^ it has, however, been held that the section does not 


t’20) 7 AIR 1920 Mad 663 (664) : 43 Mad 845 : 59 Ind Cas 472, MtUhuveerari?a 
Chetty V. Adikappa Chetty. 

f’20) 7 AIR 1920 Mad 948 (951, 961) : 59 Ind Cas 98 (SB), Secretary of State v. 
Vegayammapeta Estate. 

(’20) 7 AIR 1920 Pat 786 (786): 59 I. C. 314, Midjiapore Zamindary Co., Ltd. v. 
Jaga Nath Sarangi. (Right to recover rent from tenants held to be in suspense 
pending result of a suit for apportionment as among the co-sharer zamindars.) 
(’ll) 10 IndCaa21(22,23)(Oudh), Amir Chand v. Narsingh Narain. (In this case 
it was held that there were no legal or equitable grounds for such suspension.) 
(’08) 35 Cal 209 (217, 218) : 7 Cal L Jour 59 : 12 Cal W N 326 (DB), Lakhan 
Chandra Sen v, Madhu Sudan Sen. 

(’71) 16 Suth W R 79 (80) : 8 Beng L R 537 h (DB), EsUan Chiindcr Boy v. 
Khajah AssanoollaJi. (Suit for arrears of rent—Prior suit for^ejectment of same 
defendants as trespassers^Time excluded—11 Suth W R P C 5 followed.) 
iSee (’02) 29 Cal 626 (632): 6 Cal WN 776, Chowdhry Kesri Saliay v. Glani Boy. 
(’26) 12 AIR 1925 Pat 369 (371) : 86 Ind Cas 358 : 4 Pat 378, Gohind Prasad v. 

Jugdi/p Sahay. (Analogy of Section 14 applied.) 

(83) 9 Cal 265 (259) : 9 Ind App 82 : 12 Cal D R 129 : 4 Sar 363 : 6 Ind Jur 546 
(PC), Hurro Per shad Boy v. GopalDass Butt, (12 Moo Ind App 244 construed.) 
■(’77) 3 Cal 6 (12, 13) : 2 Ind Jur 209, Watson Co. v. DJionedra Chunder 
Mookerjee. 

i'll) 3 Cal 817 (822) : 2 Cal L R 450, Hurro Pershad Boy v. Gopal Bass Butt. 
(’18) 5 AIR 1918 Mad 548 (550) : 41 Ind Cas 581, Boraisamy Padayachi v. 
Vaithilinga Padayachi. (A I R 1916 P C 96 held to favour equitable suspension 

of limitation apart from statute.) . . , t> 

. (’24) 11 AIR 1924 Cal 600 (609) : 79 Ind Cas 520, Bwijendra Narayan Roy v. 


dogees Chendra.'] ,, 

iSee also (’73) 19 Suth W R 18 (19), Huronath Roy CJ^tvdhury v. OolucJ.nath 

Chowdhry. (Prior suit for ejectment as trespasser — Subs^uent 

—Prior suit most have been in 6ona/idcbelief tliatdcfendantsweictiespassers.)] 


1. (’40) 27 AIR 1940 Pat 677 (681) : 19 Pat 354 : 191 I. C. 695 (DB), Dhishundeo 
Narain ▼, Raghunath Prasad. (Execution application.) ,, , o- i 

(’82) 19 AIB 1982 Ijah 631 (632) ; 138 Ind Cas 646 : 14 Lah 106, Kala Singh v. 

Oehfui Singh, (Section 14 covers execution applications.) 

(’94) 18 Bom 784 (786) (DB), Navalchand Nemchand v. Ami Chand Talak^ 
chand. (Do.) 

<’98) 20 Col 29 (82) (DB). Baj BuUubh Saliai v. Joy Kis!ien PersJwd. (Prior 
execution application in a wrong Court saves time for later application.) 

(’76) 24 Suth WB 803 (808) (DB), Rajah Promotho Nath Boy Bahadoor v. Robert 
Watson d Co. (Execution application.) 

(’82) 19 AIR 1982 AU 840 (842) : 64 All 423 : 140 Ind Caa 178, Raghunandan v. 
Bhuwal Tewari. (Application for rehearing appeal.) 

2- (’26) 18 AIB 1926 All 846 (846) : 93 Ind Coe 292, Bamraj v. Ht. Umraji, 
(Swtion 14 held not to apply to execution applications.) 
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Note 
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14 apply to applications. It is submitted that they are not correct, being 
' obviously opposed to the section. 

A 'suit/ as defined in s. 2 , does not include an appeal. It has 
1 ecu hold by their Lordships of the Privy Council in Brij Indar 
Sinijh V. Kanshi Bam,^ that the section does not, in terms apply to 
appeals, but that the circumstances contemplated in the section may 
be ordinarily taken to constitute a ‘sufficient cause’ within the meaning 
of s. 5 of tlio Act. (see Note 9 under s. 5.) A contrary view, namely 
that this section will apply to appeals has been taken in the under¬ 
mentioned cases.* It is submitted that these cannot be accepted as 
correct. 

In Bamdutt Bamkissen v. B. D. Sassoon & Co.? their Lordships 
of the Privy Council held that though the Limitation Act had no 
application, in terms, to proceedings before an arbitrator, the analogy 
of the Limitation Act required that an arbitrator should exclude the 
time spent in prosecuting, in good faith, the same claim before an 
arbitrator who was without jurisdiction. Now, after the enactment 
of the Arbitration Act, X of 1940, the above result will follow from 
S. 37 of that Act under which the provisions of the Limitation Act 
apply to arbitrations as they apply to proceedings in Courts. 

Foreign Courts. —The section does not apply to prior proceedings 
in foreign Courts® or in Courts, which are not in British India.^ 

Special or local Acts. — As to the application of this section to 
special or local Acts, see Notes under section 29. 

(’23) 10 AIR 1923 All 319 (320) ; 45 All 332 : 84 Ind Cas 538, S. T. Gadre v. 
Brijnandan Saran. (Application to set aside an ex parte decree.) 

3. (’17) 4 AIR 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC). 

4. (’28) 15 AIR 1928 Lah 136 {l'^l)'.lOQl.O.Sl2,MaulaBaklish\.VdhamSingli. 
(’13) 18 Ind Cas 92 (93) (DB) (Oudh), RahaUJJlldkhan v. IbaduUakhan. (Appeal 

filed in wrong Court •~J8ona fide mistake—Due diligence—Section 14 assumed to 
apply.) 

(’23) 10 AIR 1923 Cal 291 (291) : 68 Ind Cas 200 (DB), Puma Chandra Chaito- 
padhya v. Mahuh Bakhsh. (Appeal after an infructuous review application.) 

(’08) 1908 Pun W R No. 66, p. 240, Jagatravi v. Jacob. (Do.) 

(’21) 62 Ind Cas 957 (959) (DB) (Cal), Thakamani Dasi v. Pitambar Bhuya. (Do.) 
(’30) 17 AIR 1930 Pat 307 (308) : 129 Ind Cas660(DB), Jit6*ani?o;7i-i?a»7tC?ian(?er 
V, Hazari Lai. (Appeal after an infructuous suit in a claim matter falling under 
Section 47, Civil Procedure Code.) 

5. (’29) 16 AIR 1929 P C 103 (107, 108) : 56 Ind App 128 : 56 Cal 1048 : 115 Ind 
Cas 713 (PC). (An arbitrator is a Court constituted by parties.) 

6. (’37) 169 Ind Cas 788 (793) : I L E (1937) 1 Cal 541, Mayadas Bhagatv. Com¬ 
mercial TJnum Assurance Company Ltd. (Court in Kashmir State.) 

(’27) 14 AIR 1927 Lah 200 (208) : 8 Lah 54 : 102 Ind Cas ^3 (DB), Hari Singh 
V. Muhammad Said. (Court in Poonch State.) 

(’10) 8 Ind Cas 645 (646, 647) ; 35 Bom 139 (DB), Chanmalappa v. Abdul Vahah 
Muhammad Hussain. (Court in Mysore State.) ‘ 

[See (’78-80) 2 Mad 407 (412) : 5 Ind Jur 188 (DB), Parry and Co. v. Appa- 
samy Pillai. (No opinion expressed on the question.)] 

7. (’23) 10 AIR 1923 Nag 321 (321) : 76 Ind Cas 305 (DB), Bajanna v. Narayan. 
(A Berar Court.) 
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This section is restrictecl to civil proceedings; hence a complaint Section 14 

tinder s. 9 of the Child Marriage Restraint Act (xix of 1929 ) made to a Notes 5-7 

wrong Court, will not save time, under this section, for a subsequent 
complaint to the proper Court.® 

6. Sections 5 and 14 of the Act. — There is a clear distinc¬ 
tion between the two sections. Section 14 provides for the exclusion 
of time during which another civil proceeding was pending, whereas 
S. 5 affords an extension of time for good cause shown. The power to 
excuse delay and grant an extension of time under S. 5 is discretionary, 
whereas under s. 14, exclusion of time is mandatory, if the requisite 
conditions are satisfied.^ As has been already seen in Note 5 , though 
S. 14 may not, in terms, apply to a particular case, as for example an 
appeal, the circumstances contemplated in s. 14 might and ordinarily 
would constitute a “sufficient cause” in the sense of s. 5. (see Note 9 
under section 5.) 

7. Sections 4 and 14, joint operation. — It has been seen 
in Note 7 to s. 4, that where the period of limitation, after excluding 
the period allowed under s. 14, expires on a day on which the Court is 
closed, the suit or other proceeding may be filed on the re-opening 
day. But the days on which the Court was closed %>rior to the com¬ 
mencement of the^period of exclusion under this section cannot be 
excluded either under this section or under section 4.^ Thus, where the 
period of limitation for a suit expired on 1st June 1913, which was 
a Sunday, and the suit was filed on 2nd June 1913, but in a wrong 
Court, and was, consequently, returned to be presented to the proper 
Court, it was held that the period of one day between the 1st and 2nd 
June could not be excluded under this section.^ See also S. 4 Note 13. 

8. (’39) 26 AIR 1939 Mad 512 (513) : 183 Ind Gas 595, Venkata Naraaimhavi v. 

Satyanarayana lUto. 

Note 6 

1. ('16) 2 AIR 1916 Low Bur 145 (146) ; 27 I. C. 829 : 8 Low Bur Rul 146 (DB), 

Maung Tun U v. Palaniappa Chetly. 

(*02) 26 Mad 166 (178) : 11 Mad L Jour 406 (DB), Kichilappa Naichar v. Rama^ 
nujavi Pillai. 

(’13) 20 Ind Cas 3 (6) (DB) (Lab), Mt, Husaina v. Ml. Sahib Nur. 

[But see (’38) 25 AIR 1938 Oudb 100 (101) : 14 Luck 4 : 173 Ind Cas 648 (DB), 

Jagdeo Prasad v. Pearey hal. (The words “discretion exercised under S. 14“ 
in the judgment are probably used to denote a finding on the question whether 
the earlier proceedings were in good faith or not.)] 

Note 7 

1. (’28) 10 AIR 1928 Mod 114 (116, 119) : 69 Ind Cas 724 (DB), Govindasamy v. 

R. Sami. 

(■21) 8 AIR 1921 Mad 664 (665, 667) : 44 Mad 817 : 63 Ind Cas 924 (DB), Umma- 
thu V. Puthamma. 

(’19) 6 AIR 1919 Mad 846 (846, 846) : 47 I. C. 624 (DB),RamaHngamv.Subbaier. 

<’29) 16 AIR 1929 Lah 426 (426) : 116 Ind Cas 314 : 11 Lah 12 (DB), Dftarman 
Ram V. Oanga Ram. 

[But see (’21) 8 AIR 1921 Bom 379 (380) : 45 Bom 443 : 59 Ind Cas 743 (DB), 

Pasavanappa v. Krishnadat. (Dissenting from 36 Mad 131.)] 

2. (’20) 7 AIR 1920 Lah 346 (847) : 55 Ind Cas 65, Banomal v. Banomal, (AIR 
1916 All 222 relied on.) 

(’16) 8 AIR 1916 All 222 (223) : 86 Ind Caa 292 (DB), Mukund Ram v. Ramraj, 


544 BONA FIDE PROCEEDING IN COURT WITHOUT JURISDICTION 


Section 14 
Notes 7a-8 




7a. Section 14 and Article 182 (5). — Section 14 and 
Art. 182 (.5) deal with quite different matters. Section 14 relates to the 
method of cahnlation of the period of limitation after it has started, 
while Art. 182 (s) fixes the point from which limitation begins to run. 
A prior aj)plication for execution which is not in accordance with 
tliG law and is not made to the proper Court will not be sufficient to 
give a fresh starting point of limitation under Article 182 (s) but may- 
fall under this section and entitle the applicant to the deduction of 
the period occupied by such application in calculating the period of 
limitation for a subsequent application for execution.^ 

8. Section 14 and withdrawal of proceedings._This 

section does not apply where the plaintiff himself withdraws the suit 
under o. 23 R. 1 of the Civil Procedure Code.^ Order 23 R. 2 lays down 
that in case of withdrawal of a suit under that provision, the suit 
so withdrawn must be deemed to be non-existent for purposes of 
limitation for a fresh suit. This is a special provision in the nature 

ISee also {'31) 24 AIR 1937 Lah 464 (464, 465) : 173 I. C. 740, Btijajnal Gainda 
Mai V. Miilda Parshad. 

(’37) 24 AIR 1937 Nag 215 (215, 216) : I L R (1937) Nag 217 : 170 Ind Cas 798, 
Trfljhunruo Anandrao v. TJvirao Tulsirainji.'] 

Note 7a 

1. (’40) 27 AIR 1940 Pat 677 (681) : 19 Pat 354:191 Ind Cas 695 (DB), Bhishun- 
deo Narain v. Eaghunath Prasad. 

Note 8 

1. (’39) 26 AIR 1939 Cal 625 (625, 626) : I L R (1939) 2 Cal 316; 184 Ind Cas 631 
(DB), Mohanlal Balieti v. Tahizuddin Ahmed. (Plaintiff feeling difficulty regard¬ 
ing question of jurisdiction asking leave to withdraw suit with liberty to bring 
fresh suit — Court granting permission without deciding point of jurisdiction — 
S. 14, Limitation Act does not apply.) 

(’38) 25 AIR 1938 Bom 281 (282) : I L R (1938) Bom 327 : 175 Ind Cas 528 (DB), 
Achiit Dadaji v. Parashram Vasudev. (Suit on promissory note filed in High 
Court having jurisdiction to entertain it under Cl. 12 of Letters Patent_Defen¬ 

dants raising plea that they were agriculturists—Plaintiff withdrawing suit under 
O. 23 R. 1, C. P. C., and bringing fresh suit — Case comes under O. 23 R. 2 and 
not under S. 14, Limitation Act.) 

(’34) 21 AIR 1934 All 688 (692) : 57 All 145 : 150 Ind Cas 135 (FB), Sadayaian 
Pande v. Piam Chandra Gopal. 

(’28) 15 AIR 1928 All 402 (402, 403): 114 Ind Cas 910 ,Ali v. Yehia Khan, 

(■16) 3 AIR 1916 Mad 944 (945); 31 Ind Cas 234:39 Mad ^3^{T>B),Arunachallam 
Chettiar v. Ldkshviana Aiyar. 

(’13) 20 Ind Cas 205 (206) (DB) (Cal), Upendra Nath Nag Choudhury v. Stirya 
Kanta Boy Chowdhury. 

(’05) 29 Bom 219 (225, 226) : 7 Bom L E 90 (DB), Varajlal v. Shomesinvar 

(’88) 12 Bom 625 (633) : 1837 Bom P J 337 (DB), Krislmaji Lahshman v. Vithal 
Bavji Benge. 

(’82) 6 Bom 681 (683) (DB), Pirjade^.Pirjade, (Same rule applies to applications.) 

(■35) 22 AIR 1935 Bom 259 (260) : 157 Ind Cas 592, Kondaji Bagaji v. Dagadu 
Gajaba, 

[See also (’32) 19 AIR 1932 All 377 (378) : 138 Ind Cas 108 (DB), ML Bampati 
V. Phool Singh. 

(’25) 12 AIR 1925 Cal 845 (851) : 88 Ind Cas 637 : 52 Cal 894 (FB), Becharam 

Choiidhuri v. Purila Chandra Chatterjee, (Per Suhrawardy J.)) 
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of an exception to s. 14 and must be held to prevail, on the principle Section 14 

generalia specialibtis non derogant. But there is no real conflict Notes 8-9 

between s. 14 of the Act and 0.23 R. 2 . Civil Procedure Code, as the 
words “is unable to entertain it” in s. 14 do not merely mean that the 
Court has expressed its mind as to the defect in the suit but also that 
it has iDassed an order terminating the proceeding on the ground that 
it cannot proceed,^ The above principles will also apply to the with¬ 
drawal of proceedings other than suits.^ 

Where a plaintiff is honestly in doubt as to in which of two 
Courts his suit lies and institutes it in one of such Courts with due 
care and caution, but at a subsequent stage it is found that a wrong 
forum has been chosen, and on an admission to that effect the Court 
returns the plaint for presentation to the proper Court, it is not a case 
of withdrawal of the suit by reason only of such an admission. To 
such a case, section 14 will apply 

9. “In computing the period of limitation prescribed.*' 

— The section applies only where a period of limitation has been 
prescribed. The period of two years, referred to in s. 53 of the 
Provincial Insolvency Act, 1920. is not a “period of limitation pres- 
cribed” within the meaning of this section.^ But tlie section applies 

to the computation of the period of limitation prescribed by the 
Bengal Tenancy Act.^ 


2. (’40) 27 AIR 1940 Sind 125 (127) : I L R (1940) Kar 225 : 190 Ind Cas 328 
(DB), Kaliandas v. Muhammad Akbar. (AIR 1934 AH 688 (FB) relied on.) 

(’39) 26 AIR 1939 Cal 625 (625, 626) ; I L R (1939) 2 Cal 316 : 184 Ind Cas 631 
(DB), Mohanlal Balieti v. Tabizuddin Ahmed. 

(’37) 24 AIR 1937 AH 124 (126) : 167 Ind Cas 371 (DB), Ram Manohar v. Baboo 
Singh. (The observation that in cases of withdrawal the suit docs not fail for 
defect of jurisdiction or other cause of like nature is not however correct, as 
withdrawal may be permitted where the Court is satisfied that the suit must fail 
by reason of “some formal defect" which expression will include defect of juris¬ 
diction or other defect of like nature — See Authors’ Commentary on the Code 
of Civil Procedure, 3rd Edn., Order 23 Rule 1, Note 25.) 

(’81-82) 6 Bom 681 (683) (DB), Pirjade v. Pirjade. (The criticism contained in 
the foot-note remark under AIR 1937 AH 124 above cited is also applicable 
to this case.) 

(’84) 21 AIR 1934 AH 688 (691, 692); 57 AH 145 : 150 Ind Cas 135 (FB), Sadagatan 
Pande v. Ram Chandra Goiyal. ^ 

3. (’38) 25 AIR 1938 Cal 617 (518) : I L R (1938) 1 Cal 262 ; 177 Ind Cas 948 
(DB), Hrishikesh Mitra v. Barada, Prosad Boy. (Withdrawal of certificate pro¬ 
ceedings under the Bengal Tenancy Act.) 

4. (’32) 19 AIR 1932 AH 377 (378): 1381. C. 108 (DB), Ml. Rampali v. Phool Singh, 

Note 9 

1. (’17) 4 AIR 1917 Mad 144 (144) : 36 Ind Cas 828 (DB), Mahamed Maraikkar 
V. O^ial Receiver^ Tinnevelly, (Case under Section 36 of Act 3 of 1907, which 
is same as Section 53 of Act V of 1920.) 

-2, (’29) 16 AIR 1929 Cal 825 (326) : 56 Cal 805 : 121 Ind Cas 673 (DB), Sali 
Proaad Garga v. Oovind Chandra, 


2.Lim.35. 
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Section 14 
Notes 9-10 


As to the applicability of the section to the computation of the 
twelve years’ porioJ under S. 43 of the Civil Procedure Code, see 
section -20 Note Ga. 


10, Plaintiff prosecuting — Explanation II. — Where the 
lilaintilt in the second suit was a plciintiff in the prior proceeding and 
the other circumstances specified in the section exist, the section clearly 
applies. But where the present plaintiff was only a defendant in the 
prior proceeding, does the section apply? It has been held that it will 
provided lie had claimed therein the rights sought for in the 
present suit.^ In other words, he must have had in the prior suit 
interests in the nature of those of a plaintiff}^ If he was merely 


{’38) 25 AIR 1938 Cal 517 (520) : I L R (1938) 1 Cal 262 : 177 Ind Cas 948 (DB),. 
Hrishihesh Mitra v. Barada Prosad Roy, 

Note 10 

1. (’3S) *25 AIK 1938 Sind 50(52. 53): 32 Sind L E151:174 Ind Cas 172 (DB), Aildas 
Madlioivdas y. Sobhomal Pursoomal, (Application to file award under Arbitration 
Act, 1899 — Prior proceeding for the same purpose failingon account of want of 
jurisdiction in Court—The fact that in prior proceeding the party in whose favour 
the award had been passed moved the arbitrator to present the award in Court 
instead of himself doing so and that under the rules of the Court he was known, 
as a “respondent” does not disentitle the party to the benefit of this section.) 

(*16) 3 AIR 1916 P C 96 (101, 102) : 43 Cal 660 : 33 Ind Cas 452 (PC), Sm. 
Nrityamoni Dnssi v. Lakhan Chandra Sen. 

(’23) 10 AIR 1923 Mad 347 (347, 348) : 73 Ind Cas 139 (DB), K^mhi Kuttiali v. 
Kxmhammad. 

(’01) 4 Oudh Cas 281 (282, 283), Prahhu Dayal v. Abadi Begam. (Plaintiff in 
present suit claiming set-off as defendant in prior proceedings in respect of the 
amount claimed in present suit.) 

(1864) 1 Suth W R 309 (310) (DB), MaJiarajah JugiUendur Bunwaree v. Din 
Dyal Chatterjee. (Claim of set-off in prior suit.) 

[See (’08) 13 Cal L R 214 (215, 216) (DB), Hafizunnessa Khaitm v. Bhyrah- 
Chunder Das. (Rent claimed by plaintiff in present suit claimed to be set off in 
a prior suit instituted by the defendant.)] 

[See also (’36) 23 AIR 1936 Cal 400 (402) : 165 Ind Cas 756 {DB),Abdtd Sattar v. 
Abdul Rusan.'l 

la. (’19) 6 AIR 1919 Lah 23 (23) : 1919 Pun Re No. 89 : 52 Ind Cas 561, Nazim 
Khan v. Alain Khan, (Present plaintiff merely defending previous suit as defen¬ 
dant—S. 14 held inapplicable.) 

(’33) 20 AIR 1933 Sind 379 (381) : 147 Ind Cas 94 : 27 Sind L R 422 (DB), Pri- 
hhadinoinal Idethumal v. JVff, Chutti, 

(’ll) 10 Ind Cas 21 (22) (Oudh), ,47)tir Chand v. Nar^ng Narain. 

(’72-73) 6 Mad H C R 234 (237, 238) (DB), Sami Ayyart v. ,4mmai Ammal. (Prior 
suit by mortgagor to set aside a mortgage will not save limitation for a subsequent 
suit on the mortgage.) 

(’35) 22 AIR 1935 Cal 333 (334, 335) : 62 Cal 66 : 158 I. C. 191 (DB). Jateendra- 
chandra y, Babatee Mohan Das, 

(’25) 12 AIR 1925 Mad 675 (680, 681) : 91 I. C. 833, Achuthan v. Kunnainbrath 
Abdu. (Same right must be under litigation in both suits.) 

(’36) 164 Ind Cas 651 (653, 654) (Cal), Adbul Sattar Chowdhicry v. Adbul jRiisan. 

(He must have been a plaintiff or applicant in the prior suit—Explanation H is 
said to point to this construction.) 

{See also (’25) 12 AIR 1925 Mad 922 (926,928,929): 911. C. 202 (DB), Muddana 
Adenna v. Muddana Subbanna. (Suit for partition—Prior suit for partition in. 
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resisting^ the suit of the other party against him, it cannot be said that 
he was “prosecuting” any proceeding against the other party.^*' 

Illustrations. 

1. PlaintifE claimed a share in certain properties. Some of the defendants in 
the suit also claimed a share therein, and an adjudication was actually made in 
favour of those defendants in the trial Court. But on appeal the said adjudica¬ 
tion was set aside on the technical ground that as they were defendants and not 
plaintiffs the adjudication should not have been made, and the defendants were 
referred to a separate suit. In the separate suit subsequently filed by them as 
plaintiffs, the question of limitation was decided in their favour by the Privy 

Council, the period during which the prior suit was prosecuted being excluded 
from computation.2 

2. Some of the trustees of a mosque brought a suit against its manager for 
his removal and for the appointment of a receiver to the property of the mosque. 
The manager contested the suit and made a claim for a sum of money as due to 
him by the mosque. An issue was raised on the question of the amount, if any, 
due to the manager by the mosque and it was decided that a certain sum of money 
was so due and a receiver was appointed to collect the rents and profits and pay the 
manager. The receiver made the collections and also paid a portion of the dues to 
the manager. The trustees, however, appealed from the decree and in the appeal 
the suit was dismissed for non-joinder of other trustees. The manager subsequently 
filed a suit for the recovery of the balance of the amount due to him. In that suit 
the period of the prior litigation started by the trustees was excluded in computing 
the period of limitation therefor.3 

3. Where A has obtained a decree for possession as against B but B subse¬ 
quently files a suit to have the decree set aside on the ground of fraud and A 
resists the same, A cannot claim to exclude the period of the said suit in computing 
the period of limitation for an application by him for execution of his decree for 
possession.^ 

4. Where the executant of a promissory note sued for a declaration that the 
promissory note was discharged and was unenforceable, it was held that the period 
of the pendency of the suit could not be deducted in computing the period of 
limitation for a suit on the pronote by the payee.^ 


which present plaintiffs were defendants — They claimed no relief and got none 

— They bad only prayed for dismissal of suit — Reversed on another point in 
AIR 1930 P C 18.) 

(-27) 14 AIR 1927 Lah 785 (786) : 104 Ind Cas 726 (DB), Ml. Sat Bhirai Khurd 
V. Ahmad.'] 

lb. (’39) 26 AIR 1939 Bom 1 (9, 21): ILR (1939) Bom 173: 179 Ind Cas 178 (DB), 
Narayan Jivaji V. Gurunath Gouda. (The fact that the Court in the previous 
suit would not have been competent to entertain a counterclaim by the defendant 
if one had been raised by him is no ground for applying the section to him ) 

(’24) il AIR 1924 Bom 39 (40): 761. C. 667 (DB), Somshikharsuami v. Shivappa. 

t’16) 3 AIR 1916 Mod 67 (69): 38 Mad 260 : 28 Ind Cas 290 (DB), Kaliba Mavulvija 
V. Saran Bivi Saila Ammal» 

2. (-16) 8 AIR 1916 P C 96 (100, 102) : 43 Cal 660 : 33 Ind Cas 452 (PC), Sm. 
Nrityamoni Dassi v. Lakhan Chundra Sen, 

3. (’23) 10 AIR 1923 Mod 347 (347,348,349): 73 Ind Cas 139 (DB), Kunhi KuUiali 
V. KunJiammad^ 

4. (’24) 11 AIR 1924 Bom 89 (39, 40) : 76 Ind Cas 557 (DB), Somshikharswami v. 
Shivappa, 

3. <*38) 20 AIR 1938 Nag 18 (14. 16) : 28 NagLR348 : 141 Ind Cas 34, Hiralalv, 
Kripal Singh, 
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Section 14 5. Where the plaintiff obtains an ex i)arte decree in a foreign Court, the 

Notes 10-11 period, during; which the defendant was taking proceedings to have the ea; parie 

decree set aside, cannot be excluded in computing the period of limitation for a 
suit by the plaintiff in a British Indian Court on the foreign judgment.® 

No doubt, explauation II construes the resisting of a proceeding, 
viz., an appeal, as prosecuting a proceeding. But the appeal contem¬ 
plated is from the decision ht his favour in the proceeding which the 
plaintiff himself started.^ 

The fact that a third party was prosecuting an application to get 
a deed, on which the decree is based, set aside, will not save limitation 
running against a decree-holder for the execution of his decree.^^ 

It has been held that in computing the period of limitation for 
an application for execution, the decree-holder is not entitled to the 
exclusion of the period during which an application by the judgment- 
debtor to enter satisfaction of the decree has been pending.® 

11. “Due diligence.** 

1. Return of the plaint for presentation to the proper Court. — 
The time during which a Court holds up a case, while it is discovering 
that it ought to have been presented in another Court, must be 
excluded as the delay of the Court cannot afifect the due diligence 
of the party.^ 

After the plaint has been ordered to be returned, the party may 
be entitled to the deduction of the time taken in appeal or revision 
from that order;^ (see also Note 27) but if the appeal or revision.should 

6. (’27) 14 AIR 1927 Lah 200 (207, 208, 209) : 102 lad Cas 623 : 8 Lah 54 (DB), 
TJari Singh v, Mahomed Said» 

See also Article 117 Note 4. 

7. (’25) 12 AIR 1925 Cal 67 (67, 68, 72); 83 Ind Cas 110 (DB), Niranka Chandra 
V. Alul Krishna. 

8, (’91) 1891 All W N 128 (129), Gokul Singh v. Tika Bam. 

9, (‘17) 4 AIR 1917 Cal 460(460): 32I.C.931(DB), Kartic Chandra v. Nilmani. 

Note 11 

1. (’22) 9 AIR 1922 All 404 (404) : 70 I. C. 613, Mt. Maryam Bibi v. Bdm Das. 
(Court taking two years to return plaint.) 

(’30) 17 AIR 1930 Bom 187 (188, 189) : 124 Ind Cas 791 (DB), D»ai Chand 
Bishandas v. Com'ptior National D'Escompte D'Parxs. 

(’25) 12 AIR 1925 Mad 1270 (1271): 91 Ind C. 497 (DB), Yiraswamy v. Nayudama. 
(’25) 12 AIR 1925 Nag 54 (57) : 80 Ind Cos 286, Venkat Bhat v. Mt. Yamuna. 

(’35) 22 AIR 1935 All 769 (760): 155 Ind Cas 1092, Shakur Khan v. Bajen^ 

dra Kishore Saran. 

(’30) 17 AIR 1930 Lah 503 (503, 504) : 128 Ind Cas 63 : 11 Lah 308 (DB), Mt. 
Nihal Kaur v. Surat Singh. 

(’ll) 9 I. C. 157 (167, 158) (DB) (Mad), Yereni Anjayya'v. Vappulapati Bapaya. 
(’08) 35 Cal 924 (927, 928) : 12 Cal W N 921, Bamdeo v. Goaneshnarain. 

■ {See (’21) 8 AIR 1921 Bom 209 (209): 45 Bom 1132: 62 Ind Cas 221 (DB), Shant 
Murti Devappa v. Narayan ^mchandra.l 

2. (’39) 26 AIR 1939 Lah 47 (48): 182 Ind Cas 732, Gurdit Singh v. Moia Singh. 
(Appeal.) 
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go against him, he should lose no time in presenting it to the proper Section 14 

Court; and if he has not taken return of the plaint immediately after Note 11 
the return was ordered, but waited till the appeal or revision was 
concluded, any subsequent delay in taking the return and making the 
presentation will amount to want of due diligence.^ If, however, on, 
the date of the presentation to the proper Court, the suit was in tim^’ 
after deducting only the period during which it was pending in thejl 
wrong Court, the fact that after taking the return of the plaint the5\ 
plaintiff made some delay in re-presentation does not matter.* 

Where the plaintiff had to amend his idaint, and after the 
amendment, the jurisdiction became altered to the knowledge of the 
plaintiff and he re presented it, as amended, to the same Court, it was 
held that he was not prosecuting the suit w-ith due diligence.® 

2. When some alone of the parties, who could have prosecuted 
the prior proceedings, were engaged in those proceedings, the others, 
who did not do so, cannot claim the benefit of the section.® 

3. Proceedings struck off for default of prosecution cannot be said 
to be carried on with due diligence.^ 

When the plaintiff was non-suited for neglect to state the 

( 18) 5 AIR 1918 All 180 (180) : 45 Ind Cas 991 (DB), llamida Bibi v. Fatima 
Bihi. (A case of revision in a small cause suit—Right to deduct time occupied by 
revision assumed without being decided.) 

( 66) 6 Suth W R S C C Ref 8 (9) (DB), Simmboonatli Biswas v. Kisio Dhun 
Sircar. (Appeal.) 

(’37) 24 AIR 1937 Nag 1 (4) : 167 Ind Cas 48 : ILR (1937) Nag 291 (DB), Kastur 
Chanel v. Mt. Wazir Begam. (Do.) 

[See also (’29) 16 AIR 1929 Nag 219 (220, 221): 25 Nag L R 99 : 116 Ind Cos 509, 

Chintaman v. Kisan. (But if the plaintiff in acceptance of the order of the first 
Court presents the plaint in the proper Court and also appeals from the order of 
return, the appeal is not prosecution in good faith.) 

(’67) 6 Suth W R 308 (309) (DB), Bag Krisio Boy v. Beer Chunder Joobraj. 

(Dismissal for want of jurisdiction—Appeal against dismissal — Period between 
decision of first Court and disposal of appeal excluded.)] 

See also Article 11 Note 21. 

3. (’18) 6 AIR 1918 All 180 (180, 181) : 45 Ind Cas 991 (DB), Hamida Bibi v. 

Fatima Bibi. 

(’19) 6 AIR 1919 Oudh 378 (378, 379): 22 Oudh Cas 39 : 51 Ind Cas 590, Ram Sahu 
V. Imdad Hussain. (Delay in taking back plaint after High Court orders.) 

(’88) 1888 All W N 168 (169) (DB), Banni Jan v. Mttnawar Khan. (Delay after 
return of plaint by the Appellate Court.) 

(’93) 8 Mod L Jour 190 (191), Krishna Variar v. Kunji Taravanar. 

4. (’35) 22 AIR 1935 Oudh 444 (444, 445) : 157 Ind Cas 629, Ganga Prasad v. 

Karim Kha-iu . 

5. (’16) 2 AIR 1916 Lah 459 (460) ; 28 Ind Cas 347, Badha Kishan v. Ladha 
Mai Ram Chand. 

(’81) 1881 Pun Re No. 116, Narain Singh v. Muhammad Amir Khan. 

See also Note 29. 

6. (’01) 23 All 434 (436) : 1901 All W N 123 (DB). Basarath Bat v. Bhirgu Bai. 

7. (1864) 1864 Suth W R (Oap) 378 (376) (DB), Gholam Durbesh Chowdhury 
. Sham Kishore Roy. 
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Section 14 
Notes 11-12 


boundaries of his land^ or to implead a necessary partyit cannot be 
said that there was due diligence. 

u. In an insolvency matter, a creditor took no part either by 
opposing the adjudication or by filing a i^roof of his claim. In a' 
subsequent suit by him on his debt, it was held that he could not 
claim a deduction of the period of the pendency of the insolvency 
proceedings, as he was not proseciiting them.^*’ 

G. The fact that the prior suit'^ or execution application^^ was 
filed on the last day of limitation cannot negative due diligence so 
long as it was in time. 

12. “Another” proceeding. 

1. Eetu7’7i of plai7it. —When a plaint presented in time to a Court 
is subsequently ordered to be returned for presentation to the proper 
Court and the same is i)resented to the proper Court, the case is not 
one of a continuation of i)rior proceedings; to such a case this section 
applies.^ (see also Note 3 and section 3 Note 5.) 

8. (’66) 6 Suth W R 184 (185, 186) : Beng L R Sup Vol 553 (FB), Chunder 
Madhiib Chiikcrhutty v. Ram Coo7na7' Choxvdhry. 

9. (’16) 3 AIR 1916 Lah 234 (235, 236) : 1916 Pun Re No. 41 : 32 Ind Cas 497 
(DB), Kalu V. Mehru Mai. 

10. (’20) 7 AIR 1920 Low Bur 148 (149) : 64 Ind Cas 50, Greenhttx'gU v. Xavier, 

11. (’93) 6 C P L R 85 (86), Jagannath v. Mt. Chandbi, 

12. (’38) 25 AIR 1938 Cal 791 (791) : 179 Ind Cas 160, Debi Prosanna Ghosh v. 
Indra Naraixt Pal. 

Note 12 

1. (’32) 19 AIR 1932 All 377 (378) : 138 Ind Cas 108 (DB), Mt. Bam Pati v. 
Phool Singh. 

(’34) 21 AIR 1934 Lah 412 (412) : 150 Ind Cos 739 (DB), Topan Dass v. Tharia 
Ram. (Plaint amended on appeal and remanded for trial.) 

(’28) 15 AIR 1928 Bom 421 (422, 425) : 52 Bom 548 : 113 Ind Cas 511 (DB), 
Hirachaxid v. G. I. P. Ry. Co., Ltd. 

(’14) 1 AIR 1914 Cal 858 (860) : 24 Ind Cas 232 (DB), Bhupexidra Kumar 
Chakravarti v. Puma Chandra Bose, 

(’12) 13 Ind Cas 377 (380, 381) (DB) (Cal), Hedlot Khasia v. Ka Ran Ehasiani. 
(’29) 16 AIR 1929 Lah 877 (878) : 117 I. C. 900, SuratSmghv.NVialKaur. (Any 
change in the law of the period of limitation would affect the snitasre-presented.) 
(’12) 14 Ind Cas 157 (158) : 36 Mad 432 (DB), Seshagiri Rao v. Velayudham 
Pillai. 

(’ll) 12 Ind Cas 58 (59, 60) : 36 Mad 131 (DB), Mira Mohidecn r. Nallaperumal 
Pillai. 

(’93) 16 Mad 274 (276, 277) (DB). Sajtiinadha v. Sambaji. 

(■33) 20 AIR 1933 Sind 117 (117, 118) : 144 I. C. 56 (DB). Gouri Dutt Jankidas 
V. P. T. S. Shanker. 

(’09) 3 Ind Cas 79 (80) (DB) (All), Jadu Rai v. Ganesh Parshad. 

[See (’23) 10 AIR 1923 Lah 591 (592) : 82 Ind Cas 866 (DB), Sukhbir Singh v. 
Piarelal. 

( 16) 3 AIR 1916 Lah 432 (433) : 33 I. C. 438 (DB), Jetha Bamy.MehngaRam.l 
[See also (’29) 16 AIR 1929 P C 103 (107) : 56 Cal 1048 : 56 Ind App 128 ; 116 
Ind^Cas 713 (PC), Raxndutt v. E. D. Sassoo^v & Co. (Where a suit haa been 
instituted in a Court which is found to have no jurisdiction and it is found 
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A instituted a suit for rent in Court X and the suit was decreed, 
but was dismissed on appeal on the ground that Court x had no 
jurisdiction. By that time, Court X was invested with jurisdiction over 
such matters and A instituted a fresh suit in Court X on the same 
cause of action. It was held that A was entitled to claim the benefit of 
this section when he came up on the second occasion with the original 
plaint or with a new one,^ provided the new plaint was on the same 
cause of action,^ and the prior proceedings were prosecuted with 
diligence and in good faith.^ 

The exijression “another” civil proceeding does not mean that 
the prior proceeding must have been in a different Courtf But in a 
case, where the plaint is returned for presentation to the proper Court 
for want of jurisdiction, the plaintiff abandons a part of the claim and 
again presents it to the same Court after the period of limitation, no 
exclusion can be claimed under this section,® 

2 . Where a plaintiff institutes a suit against a person, who is 
dead before its institution, and then impleads the legal representatives 
as defendants, there are no two proceedings and section 14 has no 
application.^ 


necessary to raise a second suit in a Court of proper jurisdiction, the second suit 
cannot be regarded as a continuation of tbe first, even tbougU the .subject-matter 
and the parties ■were identical—Prior arbitration proceedings failing for want 
of jurisdiction of the arbitrator appointed—Fresh arbitration proceedings before 
newly appointed arbitrator not a continuation of the prior proceedings.)] 

[See however (Ml) 1 Mad L Jour 629 (633) (DB). Ramasxoami Iyer v. Veerarayan 
Haja. (Suit instituted in Court having jurisdiction to entertain it but not 

being Court of lowest grade competent to try it under S. 15, C. P. C._Plaint 

returned for presentation to latter Court — Date of institution of suit is the 
date on which the plaint was originally filed and not tbe date on W'hich it was 
re-prc8cnted.)l 

[But see (’15) 2 AIR 1915 All 344 (344) : 30 Ind Cas 544 (DB), Ganga Prasad 
Rai V. Itamanand Gir.] 

See also Note 25. 

2. (’35) 22 AIR 1935 Pat 82 (82, 83) : 153 Ind Cas 155 (DB). Brijlal v. Janendra 
Narain, 

3. (’98) 1 Oudh Cas 272 (277), Mt. Tulsha v. Mahadeo Pershad. 

4. (’41) 28 AIR 1941 Oudh 101 (164) : 191 Ind Cas 708 (DB), Abdulla KJian v. 
Tirbhuan Dull Singh. 

5. (’21) 8 AIR 1921 Sind 13 (14) : 62 Ind Cos 507 : 15 Sind D R 11 (DB), Ibra¬ 
him V. Ohvlam Hussain, 

6. (’40) 27 AIR 1940 Mad 689 (691) (DB), Chandrayya v. Seethanna. (AIR 1939 
Mad 897 reversed — Plaintifi cannot claim the benefit of S. 14 as he deliberately 
under-valued his relief in the first instance.) 

<’95) 6 Mad L Jour 68 (59) (DB), Nayinakamen v. Madurestvara Bhattar. 

7. (’33) 20 AIR 1933 Mad 464 (455): 143 Ind Cos 596, Municipal Council, Calicut 
V. Kunhipaihumma. (The suit as originally instituted against a dead person 
being void.) 

<’68-69) 4 Mod H C R 1 (2), Karuppan Chelti v, Veeriyal. (Suit against a defen¬ 
dant who is supposed to be dead — Frame of suit to save time against the l^al 
representatives under Section 14 explained.) 


Section 14 
Note 12 
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Section 14 
Notes 12-13 


3. The period of the prosecution hona fide in an administration 
suit of a claim by a creditor, under a promissory note executed by the 
deceased dehior, u ill be excluded in computing the period of limitation 
for a subs((]uent suit on the promissory note.® 

4. The time taken by a creditor in filing a proof of claim in the 
insolvency Court can be excluded in computing the period of limitation 
for a suit by him on the claim after the annulment of adjudication.® 

5. ’Execution 2 >'^‘oceedin(is .—The words ‘another civil proceeding' 

will include execution proceedings in another suit. In Dugarajnlum 

(tgi'u V . Aryan Bank, Vizagapatam}^ Varadachariar, J., observed as 
follows: 


The reason of the rule (S. 14) seems to us equally to apply to the steps 
taken by him after the decree as to the steps taken by him prior to the decree, 
rlie fact that for proccssual purposes the Code makes a distinction between steps 
piior to the decree and steps subsequent to the decree does not affect the under- 
lyii'o principle of S. 14 of the Ijiinitation Act. A party is seeking the relief that 
ho was entitled to as much in the execution stage as during the pre-deci'ee stage; 
and in a mortgage suit, the relief that he is entitled to is the sale of the property 
and till that has been carried out, all steps taken by him, provided they were 
taken with due diligence and in a Court which he hona fide -believed to be the 
Court competent to grant him that relief, may legitimately be held to be steps 
taken in ‘another civil proceeding’ within the meaning of S. 14. That is the reason 
why in the earlier part of clause 1, S. 14, the Legislature has advisedly used the 
expression ‘civil proceeding' and does not use the word ‘suit.’ The section 
specifically refers to the possibility of proceedings being taken in the Court of first 
instance or in the Court of appeal; this obviously rests on the theory that an 
appeal is merely a continuation of the proceedings in the first Court. No' express 
reference has been made to proceedings in execution, apparently because under the 
law proceedings in execution have to be taken in the Court of first instance.” 


0. Application to sue as a pauper. — Where a "bona fide 
application for leave to sue as a pauper is refused and the plaintifif 
thereafter institutes a suit on payment of full court-fee, it has been 
held that he will be entitled to deduction of the time taken up by the 
pauper application.^' 


13. “Civil proceeding” in a “Court.” — It is necessary 
in each case to examine the precise nature of the proceedings and the 
constitution of the authority, before whom such proceedings are taken, 


8. (’06) 10 Cal W N 959 (961, 962) (DB),'BrtiJ Nath Ramgoenkaw Hem Chunder 
Bose. (The Judge in administration suit himself ordering a separate suit to be 
filed.) 

9. (’19) 6 AIR 1919 Low Bur 132 (133) : 52 Ind Cas 934, N. K. M. M. Cheitij v. 
Lutchman Chetty. 

10. (’37) 24 AIR 1937 Mad 357 (359)ILR (1937) Mad 161 ; 170 I. C. 524 (DB). 

11. (’38) 25 AIR 1938 Cal 730 (734) : ILR (1939) 1 Cal 112:179 Ind Cas 271 (DB),. 
Kali Basi Dasi v. Santosh Kumar Pal. (The Court must be held to be unable 
to entertain it on account of a cause of a ‘‘like nature” w’ith want of jurisdiction.). 
[See however (’39) 26 AIR 1939 Cal 394 (398, 399) : ILR (1939) 2 Cal 68 : 184 
Ind Cas 345, Bxsxcanath v. Khejerali Molla^ (Defect not one of “likenature.”.)) 
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in order to decide whether they are civil proceedings in a Court} 

A Land Registration Deputy Collector, acting in a matter for 
decision under ss. 28, 29 or 42 of the Land Registration Act of Bihar, 
is not a Court^ and the proceedings are not civil proceedings,^ 

A Settlement Officer or Commissioner of a Board of Revenue, 
in preparing or revising a record of rights, is not a Court dealing 
with a civil proceeding,‘ Proceedings before officers acting in an 
administrative® or an executive‘s capacity ax*e not covered by the 
section. But revenue Courts are Courts under this section.^ 


Note 13 

1. (’24) 11 AIR 1924 Nag 309 (310) : 78 Ind Cas 580, Bandayya v. Sanhar Bao. 
(Collector in Central Provinces held not to be empowered to investigate claims 
under Order 21 Rule 100, C. P. C., in execution of decrees.) 

2. ( 26) 13 AIR 1926 Pat 194 (195, 196) : 90 Ind Cas 244 (DR), jcc Prasad 
V, Bishun Dutt. 

3. (’26) 13 AIR 1926 Pat 194 (195. 196) : 90 Ind Cas 244 (DB), Ramjee Prasad 
V . Bishun Butt. (Question of title not within his jurisdiction.) 

4. (’04) 26 All 382 (384, 385) ; 1904 All W N 54 (DB), .Vit;m»nna<Z Subhanadlali 
V. Secretary of Stale. 

5. (’18) 5 AIR 1918 Bom 82 (82, 83) ; 43 Bom 201 : 48 Ind Cas 467 (DB), Laxa- 
man v. Keshav. (Collector acting under S. IIA, Bombay Hereditary Oliices Act, 
1874—Definition of ‘Court’ discussed.) 

(’27) 14 Am 1927 Lah 186 (186) : 101 Ind Cas 254 (DB). Abbas AH Khan v. 
Yusuf Ali Khan. (Notices of ejectment issued under S. 45, Punjab Tenancy Act, 
by a Revenue Officer—A I R 1925 Lah 264 reversed.) 

(’78) 1878 Pun Re No. 52, Khana y.HosseinKhan. (RevenueOfficer_Proceedings 

before him in regard to a matter expressly excluded from cognizance of civil 
Courts.) 

iSee (’29) 16 AIR 1929 Pat 694(697) : 9 Pat 385 : 122 Ind Cas 817(FB). 

Prosad v. Bhuyal Ravi. (Manager under Chota Nagpur Encumbered Estates 
Act, VI of 1876, whether a Court,)] 

6. (’39) 26 Am 1939 Nag 141 (144) : 185 Ind Cas 241, Meghji Hirjee dt Co. v. 
B. N. Rly. Co. Ltd. (The Governor-General in Council is no doubt the supreme 
executive authority in India but there is no statute constituting hiin a Court.) 

(’04) 26 All 382 (384, 385) : 1904 All W N 54, Midtammad Subban-ul-lah v. 
Secretary of State. 

(’82) 6 Bom 31 (32, 33) (DB), Manohar v. Gebiapa. (A conciliator under the 
Dekkhan Agriculturists’ Relief Act before whom a conciliation petition is pending 
in regard to an execution was held not a Court.) 

(’08) 31 Mad 495 (498) : 18 Mad L Jour 581 : 4 Mad L Tim 321 (DB), Regulation 
Collector of Uthuviali Estate v. Subbier. (Regulation Collector under the 
Madras Court of Wards Act, I of 1902.) 

7. (’30) 17 AIR 1930 All 193 (200, 205) ; 52 All 501 ; 124 Ind Cas 540 (F B), 
Ananti v. Chhannu. 

(’20) 7 AIR 1920 Pat 504 (506) : 58 Ind Cas 434 : 5 Pat L Jour 697 (DB), 
Jagdeswar Dayal v.Bhagdi Mahton. (Suits under S. 87 before Settlement Officer 
under the Chota Nagpur Tenancy Act, VI of 1908.) 

(’75) 23 Suth W R 152 (154) : 15 Bcng L R 56 (DB), Gobind Coo 7 nar Choudhry 
V. W. B. Afanson. (Suit in revenue Court for arrears of rent.) 

(*70) 13 Suih W R 390 (391) : 11 Beng L R App 31n (DB), ProswnTto Cooniar 
Paul Choudhry v. Muddun Mohun Paul Choudhry. (Do.) 

(’71) 16 Suth W R 61 (62) : 6 Beng L R 190n (DB), Haris Chandra Dutt v. Sm. 
Jagadamba Dasi. 
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Section 14 
Notes 13-14 


As regards proceedings before arbitrators, the Privy Council 

has held that they are tribunals, whom the parties have substituted 

for a ( ourt of law to be the judges of the disputes between them and 

that proceedings before them are civil proceedings in a Court,® The 

observations to the contrary, in the undermentioned case,® cannot be 
considered as good law. 

The norcl “Court” in section 14 does not include a foreign Court. 
See Note 5 . 


14. Court of appeal,** if includes Court of revision._ 

Does the expression “ proceeding in a Court of appeal ” include revi¬ 
sion proceedings in the High Court? In Appa Bow v. Sriramulu} 
their Lordships of the Madras High Court observed as follows: 

"The language of the Legislature is not that the time occupied in prosecut¬ 
ing an appeal may bo deducted, but the time occupied in prosecuting any civil 
piocceding in a Court of appeal. We see no reason why a revision petition in the 
High Court should not be regarded as a civil proceeding in a Court of appeal* 
We think that the expression Court of appeal should be taken as being used in 
the bioad sense of any Court which has the power to bring under review the 
decision of an inferior Court, whatever may be the extent of jurisdiction that the 
superior Court may possess in reviewing the decision of the inferior Court." 

The other High Courts agree in considering that revision pro¬ 
ceedings do not, as such, fall outside the intendment of the section, 
though they hold that, in each case, it should depend on its own 
merits whether the prosecution by way of civil revision in the High 
Court can be considered to be in good faith or not. The Allahabad 
High Court in the undermentioned case^® held that the time during 
which revision proceedings were going on must be excluded. This 
ruling was followed in a recent case of that Court’** in which it was 


<’93) 20 Cal 264 (268, 260) (DB), Oirjanath Boy Chowdhury v. Ram Narain Das, 
{.See also (’87) 14 Cal 9 (12) (DB), Ram Logan OjJta v. Bhavani Ojha."] 

[See however (’ll) 11 Ind Cas 34 (35) (Lah), Katara v. Arjan Singh, (Period 
prescribed by S. 21 (a), Land Alienation Act, is not subject to provisions of Ss. 4 
to 25 of Limitation Act.)] 

[But see (’14) 1 AIR 1914 Lah 337 (338) : 26 Ind Cas 441 : 1914 Pun Re No. 83 

(DB), Qohinda Mai v. Santa. (Decided on counsel’s admission on the law_No 

discussion.)} 

8. (’29) 16 AIR 1929 P C 103 (107, 108) : 115 Ind Cas 713 : 56 Ind App 128 ; 56 

Cal 1048 (P C), Ramdutt Bamkissen v. E. D. Sassoon <& Co. 

{See also (’30) 17 AIR 1930 Cal 5 (8) : 56 Cal 639 : 120 Ind Cas 710, Abdul 
Rahim Oosman d Co. v. Ojamshee Purshottam Das d Co. 

(1864) 1864 Suth W R Gap 283 (284), Eamdhone Sircar v, Seetanath Sircar.] 

9* (’33) 20 AIR 1933 Nag 130 (132) ; 144 Ind Cas 948 : 29 Nag L R 272 MaharaJ 
Sai V. Kedar Nath. ’ 

Note 14 

1, (’12) 17 Ind Cas 593 (593,594) (DB) (Mad). (Reversing the decision of Ayling, J., 
in 14 Ind Cas 259.) 

la. (’82) 1882 All W N 59 (59) (DB), Mul C/iand v. Samir Mol. 

lb. (’38) 25 AIR 1938 All 78 (79) : I L R (1938) All 192; 173 I. 0. 461, Chhuttan 
Lall V. Dwatka Prasad, 
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held that only the time from the date of application for revision to Section 14 
the date of the order thereon should be excluded. The Court therefore Notes 14-15 
refused to exclude the period between the appellate decision returning 
the plaint and the date of application for revision therefrom and also 
the period from the date of order in revision to the filing of the plaint 
in the competent Court. The same High Court assumed in the under¬ 
mentioned case^ that the duration of the civil revision i^roceedings, 
as such, is deductible but refused to exclude the period of delay that 
elapsed after the disposal of the civil revision petition. The Bombay 
High Court^ also assumed the former position but declined to exclude 
the time taken by the revision proceedings on the ground that those 
proceedings being contrary to the clearly expressed i>rovisions of law, 
there was no good faith on the part of the plaintiff. The I\Iadras'‘ and 
Rangoon® High Courts hold that where another remedy is open, the 
time spent in revision cannot be considered to be spent in good faith. 

Mukherjea, J., of the Calcutta High Court remarked in the under¬ 
mentioned case®*^ that he was not prepared to go to the length as the 
Rangoon High Court had done and that he did not think that the 
aj)plication for revision where another remedy was open was a mala 
fide one; but his Lordship expressed his doubt whether “ Court of 
ai^peal” could include a Court of revision. According to the late 
Nagpur Judicial Commissioner’s Court,® each case depends on its own 
circumstances and, under proper circumstances, the time spent in 
revision may be excluded. 

See also Note 20. 

15. “Court of appeal*'—Second or further appeal_The 

plaintiff is entitled to deduct the period occupied by the litigation 


2. (T8) 6 AIR 1918 All 180 (180, 181) : 45 Ind Gas 991 (DB). Hamida Bibi v. 
Fatima Bibi. 

3. (’30) 17 AIR 1930 Bom 505 (506): 128 Ind Gas 621, Narayan Amhaji v. Hari 
Oanesh. (Filing revision instead of a suit after an adverse order under Order 21 
Rule 103, C. P. C.) 

4. (’15) 2 AIR 1916 Mad 405 (407) : 26 Ind Gas 219 : 39 Mad 62 (DB), Baisnath 
Lala V . Eainadoss. (Adverse order under S. 73, G. P. G., in the matter of rateable 
distribution—Revision without filing a suit.) 

5. (’29) 16 AIR 1929 Rang 297 (297, 298) : 7 Rang 466 : 120 Ind Gas 236 (DB), 
8. a. M. M, A. Firm v. Maung Po Saung. (Revision from order under O. 21 
R. 63, C. P. C. — The law in Rangoon being that, that High Gourt docs not 
interfere in revision in such matters.) 

(’15) 2 AIR 1916 Low Bar 145 (146) : 8 Low Bur Rul 146 : 27 Ind Gas 829 (DB) 
Maung Tun U v. Palaniappa CJietty. (Remedy under O. 21 R. 63, G. P. G., oi)en 
— Time spent in revision or appeal should not be excluded.) 

5a. (’38) 26 AIR 1938 Cal 677 (678) : 179 Ind Gas 40, UegUmala Bebi v Saday 
Parhya. (Even assuming that a “Court of appeal'* would include a Court of 
revision, it was held that in this case the time taken by the application for revi¬ 
sion could not be excluded as it oould not be said that the High Court had been 
unable to entertain it for want of jurisdiction or other cause of like nature ) 

(*31) 18 AIR 1931 Nag 17 (19): 130 Ind Gas 145: 27 Nog L R 251, Lazmandas 
. ▼. Chunnilal, (Bona fide belief that revision would succeed.) 
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Section 14 till its termination in a final Court of appeal.' The fact that one 
JNotes 15 16 appellate C’ourt liekl against the plaintiff on the ground of want of 

jurisdiction, will not disentitle him to claim the deduction of the time 
occupit'd Iiy a further appeal therefrom which was infructuous.^ 

16. Parties must be the same. — Both the proceedings 
must ho between the same parties,' or (in view of the definitions of 
jdaintifi, defendant and applicant in S. 2 ) their representatives.^ A 
firm is not the same party as the individual members thereof.^* But 
a prior suit against a firm and a subsequent suit against the surviving 
partners of that firm, and the persons in possession of the assets of 
a deceased partner, are both against the same parties,^ A prior suit, 
^longly filed against the Traffic Manager of a Railway Company, 
instead of the Secretary of State according to law, is not against the 
same party as the Secretary of State, against whom a subsequent suit 
is instituted.^ So also, where A sues B and c, whom he supposes to be 
the legal representatives of the deceased debtor, and after discovery of 
his mistake, he seeks to bring in D, the proper legal representative, as 
defendant, the latter proceeding is not against the same party as the 
former.'' In a suit against the defendant who had become surety under 
a bond for payment by the judgment-debtor of the plaintiff, the time, 
during which the plaintiff w’as taking out execution against the said 

Note 15 

1. (’73) 20 Sutb W R 380 (382) : 13 Beng L R 146 : 24 Suth W R 407rt : 3 Sar 
273 (P C), LticJchinarain Mitter v. KJietlro Pal Singh Roy. 

2, (’73) 20 Suth W R 380 (382) : 13 Beng L R 146 : 24 Suth W R 407n : 3 Sar 
273 (P C), Luckhinarain Miitey' v. Khettro Pal Singh Roy. 

Note 16 

1. (’21) 8 AIR 1921 Cal 596 (596) : 64 Ind Cas 315, Janki Nath Sinha Roy v. 
Bejoy Chand Mahatah Bahadur. 

(’25) 12 AIR 1925 Oudh 369 (369) : 87 Ind Cas 17, Ram Pher v. Ajudhia Singh. 

(Defendant must be same in both proceedings.) 

(’90) 1890 Pun Re No. 154, Mihr Jang Khan v. PaizuUa Khan. 

(1864) 1 Sutb W R 121 (122, 123) (DB), Mt. Munna Jhunna Koomvar v. Laljee 
Roy. (Prior litigation against a different party.) 

(1864) 1 Suth WR 29(30, 31) (DB)^ Rajah Barodakant Roy v. Sookmoy Mookerjee. 
(Previous suit neither by plaintiff nor by any one under whom he claims.) 

(’72-’73) 6 Mad H C R 122 (123, 125) (DB), Lee Morris v. Sambamiirthi Rayar. 

(’76) 1876 Bom P J 52 (DB), Pandharinath v. Prahlad. (A different defendant.) 
(1864-65) 2 Mad H C R 1 (2, 5) (DB), Venkatasivamy Nayakkan v. Sxibba Rau. 
(In a communal matter the Court held that some only of the parties in the later 
suit being parties in the prior suit did not matter.) 

2. (*22) 9 AIR 1922 Pat 450 (457, 458) : 66 Ind Cas 945 : 1 Pat 506 (DB), Bari 
Prasad Singha v. Sourexvdra Mohan Sinha. (Son of Mitakshara defendant.) 

2a. (-27) 14 AIB 1927 All 181 (181. 182) : 98 Ind Cas 1050, Firm Earn Lochan 
Ram Lachmi Prasad v. Jagat Narain Dube. 

3. (’28) 112 Ind Cas 715 (717) (DB) (All), Finn of Baldeo Prasad Babu Ram v. 
Firm of Haji Ali Muhamad Usman. 

4. (*26) 13 AIR 1926 Lab 572 (572) : 96 Ind Cas 144 (DB), Chanda Singh v. 
Secretary of State. 

5. (’73) 10 Bom H C R 224 (226,227) (DB), Kavasji Sorabji v. Barjorji Sordbju 
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judgment-debtor under the decree, was held not deductible.® 

The same person suing in different capacities is not the same 
plaintiff, as for example, the same person suing as the administratrix 
of the estate of one person in one suit, and of the estate of a different 
person, in another suit.' So also, two suits against the same defendant 
but in different capacities are not covered by the section.® 

A prior suit was instituted by two plaintiffs alone. A third party, 
on his application, was impleaded as a co-plaintiff. The plaint was 
returned for presentation to the proper Court, and in presenting it 
to the proper Court, the two original plaintiffs alone sued and sought 
to exclude the time taken up by the prior suit. It was held that the 
parties to the second suit were the same notwithstanding the omission 
of the third person co-plaintiff.® 

An application by a decree-holder to enter satisfaction of a decree 
was struck off on account of the absence of the decree-holder and his 
pleader. The judgment-debtor then applied for the recording of satis¬ 
faction. It was held that the time during which the application by 
the decree-holder was pending could not bo excluded under this section 
but that the application by the judgment-debtor must bo treated as 
being in continuation of the application by the decree-liolder.^® 


Section 14 
Notes 16-17 


17. Suit must be based on the same cause of action_ 

Application must be for the same relief, — In order to save 
time under this section for a suit, the prior suit must have been based 
on the same cause of action.’" The section employs the expression 
*'cause of action'^ in relation to suits in sub-section (l) and the word 
^'relief” in the case of applications in sub-s. (2). The former expression 
is of larger import and several reliefs may be asked for in respect of 
the same cause of action. In the matter of “applications,” the prior 
l^roceedings must relate to the same ‘relief.’ Where the prior proceeding 
was a suit for mesne profits on dispossession for a period of two years 
and the subsequent proceeding was an application under s. 144, Civil 
Procedure Code, for mesne profits on the same dispossession for a 
period of four years, inclusive of the former period of tw’o years, the 
exclusion of time under this section would apply only in respect of 
the relief for mesne i^rofits for two years in common between the two 


6 . (’74) 1874 Pun Re No. 68, Bhai Sawaya Singh v. Hira Nand. 

7. (’24) 11 AIR 1924 Rang 123 (123) : 1 Rang 402 : 76 Ind Cas 639, II. G. //oo- 
seUi V. Asha Bibi, 

8 . (’27) 14 AIR 1927 All 620 (629) : 102 Ind Cos 870 (DB), Devi Chand \. Pirhhu 
Lai. {Obiter.) 

9. (’04) 14 Mod L Jour 287 (288, 289) (DB), Venhaiasubbiah v. Pichamnia. 

10. (’39) 26 AIR 1939 Mad 163 (164) : 180 Ind Cas 437, Kailasa Padayachi v. 
Duraiappa Kachirayar, 

Note 17 

1. (’28) 15 AIR 1928 Nag 178 (179) : 108 Ind Cas 785, Ganesh Paraad v. Bha^ 
toani PeraJuid. 
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Section 14 
Notes 17-18 


proceedings though the cause of action of dispossession was the same.® 

Though, in tlic case of suits, the expression used is “founded upon 
the same cause of action” and nothing is said about the relief being 
tJic same, it iias been held by the Madras High Court that it would 
be an extraordinary proposition to hold that where the same cause of 
action entitles <a party to several reliefs and he chooses to sue only for 
one of them, be can subsequently bring a suit for another relief, and 
so far as limitation is concerned, claim the benefit of s. 14 . The relief 
also must be the same even under sub-s. (l).^ A recent decision of the 
Allaliahad High Court has, however, taken the contrary view and held 
tliat tlic relief need not be identical in both suits.* 


18. “Same cause of action” — Sub-section (1), _ In 
Dufjarapihim Garu v. Aryan Bank^ Vizagapatam,^ it was observed 
as follows : 

The concluding words of cl, (1), S. 14 no doubt provide that the previous 
proceeding should bo founded upon the same cause of action as the later. And it 
is also true that so far as proceedings in execution following upon a decree are 
concerned, there is no question of their being founded upon a particular “cause of 
action’’; it is the suit in which the decree was passed that must be looked to for 
• determining the identity of the causes of action between the two suits. It seems 
to us that if the two suits are founded on the same cause of action, the fact that 
no “cause of action” can be predicated in respect of proceedings in execution is no 
reason for holding that the time b(nia fide but infructuously taken in executing 
the prior decree should not be deducted under section 14.“ 

A obtained a decree for money against one brothet as a member 
of a firm. On attachment of certain property in execution of the 
decree, the other brothers raised objections to the attachment under 
O. 21 R. 68 of the Civil Procedure Code, and the objections were upheld. 
The plaintiff then applied under o. 21 R. 50 of the said Code for a 
declaration that the brothers were liable as partners and his applica¬ 
tion was successful in the first Court but was dismissed on appeal and 
also on further appeal under the Letters Patent on the gi'ound that 
the application was barred by the order made against the decree- 


2. (’34) 21 AIR 1934 All 824 (824, 825) : 152 I. C. 800, Balkaran Pandeyy. Bam 
Badan Pandey. (The conclusion in the ruling is correct though the reasoning is 
involved and contradictory—The Court ought to have considered the case with 
reference to the language of sub-section (2) and not of snb-section (1).) 

3. (’33) 20 AIR 1933 Mad 778 (779) : 146 Ind Cas 361, Eaviakrishna Chettiar v, 

J ayarainier. 

[See also (’33) 20 AIR 1933 Mad 197 (198) : 140 Ind Cas 270, NarasUnmachar^ 
yulu V. Appa Pao. (Material factors constituting cause of action in present suit 
also alleged in prior proceedings— Held prior proceedings must be deemed to have 
been founded upon same cause of action.)] 

4. (’40) 27 AIR 1940 Ail 145 (146) : 187 Ind Cas 336, Dal SingarKoeriY,Chandi 
Singh. (Suits on simple mortgage—One for recovery of the loan and the other for 
additional relief of enforcing the charge— Held, that the common cause of action 
was failure to discharge loan and hence S. 14 applied though the relief was not 
identical.) 

Note 18 

1. (’37) 24 AIR 1937 Mad 357 (358) : I L R (1937) Mad 161 ; 170 I. C. 624 (DB), 
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holder under o. 21 E. 58. Thereupon, the decree-holder filed a suit for 
declaration of his rights against the objecting brothers. It was held 
that the time occupied by the decree-holder’s application under o. 2i 
E. 50 and the appellate proceedings thereafter should be excluded in 
computing the period of limitation for the suit, the cause of action 
being the same for the suit as well as the infructuous application. 

An application by a creditor to have the debtor adjudged an 
insolvent is on the same cause of action as a subsequent suit by him 

for a decree on the debt, the cause of action in both being the failure 
of the debtor to pay.^ 

But, time spent in carrying on a wholly independent litigation 
founded on a different cause of action cannot be excluded.^ The 
following are some instances of different causes of action : 

( 1 ) Mutation proceedings before revenue authorities and an applica¬ 
tion to a civil Court under Sch. ii of the Civil Procedure Code, 

la. (’28) 15 AIR 1928 All 10 (10, 11) : 108 Ind Gas 134 (DB), Kanhaiya Lai v. 
Suraj Karan. 

2. ( 35) 22 AIR 1935 Lab 736 (737) : 156 lud Gas 378 (DB), Firtn Lorind. Chand 
V. Bahadur Khan. 

3. (’29) 16 AIR 1929 All lOl (101) : 112 Ind Gas 246, Gaya Prasad v. Bam 
Sarup. 

(’33) 20 AIR 1933 Bom 450 (452, 454) : 145 Ind Gas 630 ; 58 Bom 200 (DB), Kar- 
sondas v. Surajbhan. 

(’26) 13 AIR 1926 Cal 693 (694, 695) : 92 Ind Gas 37 (DB), Port Canning and 
Land Improvement Co. Ltd. v. Achhiruddi Mollah. (Suit for the recovery of 
rent against a non-occupancy raiyat—Period cannot be extended owing to pen¬ 
dency of proceedings under S. 46, Bengal Tenancy Act.) 

(’25) 12 AIR 1925 Mad 675 (680, 681) : 91 Ind Gas 833, Alayil Kalalhil Kavihil 
Achuthan v. Kunamhrath Abdu. 

(’24) 11 AIR 1924 Bang 123 (123) ; 1 Rang 402 : 76 Ind Gas 639 (DB), Ilossein v. 
Asha Bib%. 

(’13) 20 I. C. 613 (614) (DB) (Cal), Band Bahadur Singh v. Deo JSandan Prosad. 

(’81) 1881 All W N 3 (3) (DB), Girdhar Prasad v. Gaya Prasad (Different 
reliefs.) 

(’32) 138 Ind Gas 621 (622) (Bah), Tola Bam Singh v. Shehinchi Khan. 

(’16) 3 AIR 1916 Mad 67 (59) : 38 Mad 260; 28 Ind Gas 290 (DB), A/a/wincd Usain 
Kadir v. Saran Bivi Saila Ammal. 

(’16) 3 AIR 1916 Mad 1010 (1010, 1011) ; 31 Ind Gas 917 (DB). Samhasiva Iyer 
V. Mohamed Hussain. (Two separate proceedings in execution with different ob¬ 
jects in view.) 

(’28) 15 AIR 1928 Bom 262 (266, 257) : 62 Bom 477 : 110 I. C. 33 (DB), Manek- 
lal Mansukbhai v. Suryapur Mills Co. Ltd. 

(’21) 8 AIR 1921 Cal 625 (626) : 48 Cal 66 : 67 Ind Gas 992 (DB), NagendraNath 
Sen y. Sadhu Bam Mandal. 

(1864) 1864 Suth W R Gap 130 (130) (DB). Wooma Churn Mitter v. Ranee Moha^ 
maya. (A summary proceeding for title and a subsequent suit for possession.) 

(’68) 9 Suth W R 670 (670) (DB), Prodhan Oopal Singh v. Bhoop Roy. (Suit for 
rent on account of lands as mal from defendants — Time spent in suits for rent 
and for small portions of land against defendanU cannot be deducted.) 

iSee (’66) 6 Suth W R 82 (33), Kishen Mohun Koond v. Muddun Mohun 
Tewaree.} 
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Section 14 
Note 18 


(now rcpoalccl by Arbitration Act X of 1940) to have an award 
as to the family rights in the property filed and decreed upon.* 

(■ 2 ) Suit for rent and a suit for possession^ or for mesne profits arising 
out of unlawful use or occupation.®^ 

(3) Suit in revenue Courts for ejectment of defendants as tenants 

and a suit in a civil Court for ejecting them as trespassers.® 

( 4 ) A suit in Malabar founded on kanom right and a suit based on 

jenmi right.^ 

( 5 ) Suit for rent against all defendants on a muchilika jointly 

executed by them and suits for rents against each defendant 
under a separate contract by each.® 

(G) Separate suits for the recovery of specific portions of property 
in the hands of co-sharers and a suit for general partition as 
against all the co-sharers.® 

( 7 ) A proceeding before arbitrators based on an agreement to refer to 

arbitration, and a regular suit based on the rights of parties 
after setting aside the award. 

(8) A siiit to set aside an award and a suit on a promissory note 

executed in pursuance of the award.^^ 


4. (’15) 2 AIR 1915 All 369 (371) : 38 All 85 : 31 Ind Cas 899 (DB), Ram Ugrah 
V. Achraj Nath. 

5. (’18) 5 AIR 1918 Cal 819 (819, 820); 39 Ind Cas 865 (DB), Aswani Kumar Nag 
V. Madliu Sudan Pal Kttndu, 

(’14) 1 AIR 1914 Mad 656 (656) : 23 IndCas942 (DB), Bahavaraju Venkata Subba 
Rao V. Yenu7nul Mallu Dora. 

<’S6) 12 Cal 258 (260, 261) (DB); W. Sheriff v. Dino Nath Mookerjee. 

(’83) 9 Cal 255 (258, 259) : 9 Ind App 82 : 12 Cal Ii R 129 : 4 Sar 363 : 6 Ind Jur 
546 (P C), Huri'o Proshad Roy v. Oopal Doss Dutt. 

(’78) 3 Cal 817 (820, 823) : 2 Cal L R 450 (DB), Hurro Pershad Roy v. Gopal 
Das Dutt. 

(1865) 3 Suth.W R 13 (13) (DB), Baboo Issureenund Dutt Jha 'f.ParbuttyChurn 
Jha. (Subsequent suit for mesne profits.) 

{See (1864) 1 Suth W R 35 (36) (DB), Hossien Khan v. Dinnobundhoo Pundah. 
(Subsequent suit for proprietary title and prior suit for rent.)] 

Sa. (’39) 26 AIR 1939 Mad 724 (726) : 189 Ind Cas 204, Saiyanarayanamurthy 
V. Surya Rao. (Claim for rent based on the ground of subsisting relationship 
between landlord and tenant cannot be held to be founded on the same cause of 
action as a claim for mesne profits which is based essentially on trespass.) 

6. (’16) 3 AIR 1916 Oudh 155 (156) : 36 Ind Cas 770, Dondoo Singh v. Sheo 
Narain Singh. 

7. (1864-’65) 2 Mad H C R 266 (267) (DB), Parakut Assen Cutty v. EdapaUy 
Chennen. 

8. (’72-73) 7 Mad H CR 242(244,245) (DB),G. LeeMorris\.ChinnasamyAyyan^ 

9. (’71) 8 Bom H C R A C 228 (232, 233) (DB), Joitaram Bechar v. Bai Ganga. 
(’88) 1888 Bom P J 285, Tukaram v. Naro. 

10. (’33) 20 AIR 1933 Nag 130 (132) : 144 I. 0. 948 : 29 Nag L R 279. Maharaj 
Sax V. Kedar Nath. 

11. (’12) 17 Ind Cas 513 (514, 515) (Mad), Krishnaswamy v. Sitaram Chetty* 
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( 9 ) A suit was instituted for the second instalment on a bond under 
the impression that the first instalment was beyond limitation. 
The plaint was returned for presentation to the proper Court. 
The plaintiff in presenting the suit to the proper Court included 
the first instalment also. It was held that the second suit was 
not saved by the first suit so far as the first instalment was 
concerned.^^ 

< 10 ) Where a decree-holder attaches a book-debt due to a judgment- 
debtor and purchases it himself in court-auction, a subsequent 
suit by him to recover the book-debt is not on the same cause 
of action as the attachment. 

(lOa) Suit by mortgagee to recover mortgage money on the ground of 
deprivation of security by the wrongful act or default of the 
mortgagor and a suit by him, after the principal has become 
payable, for foreclosure or sale.^^^ 

Ill) An application under o. 9 R. 2 of the Civil Procedure Code for 
restoration of a suit dismissed for the default of the plaintiff 
and a fresh suit under Order 9 Rule 4 }* 

( 12 ) A suit for accounts against the defendant as a broker in respect 

of cotton transactions alone and a subsequent suit against him 
as a commission agent in respect of cotton and also of other 
commodities and for certain dividends received by him on behalf 
of the plaintiff.^® 

( 13 ) Suit for money undeiran agreement and a subsequent suit for the 

same sura as on a settlement of accounts.^® 

( 14 ) A suit in a British Indian Court on a foreign judgment concerning 

a promissory note and a suit on the promissory note itself.^' 

In a suit for partition of joint family i:)roperty the dispute was 
referred to arbitration. The question of the actual division of the pro¬ 
perties was not referred to arbitration. But the arbitrator attempted 
to bring about a compromise between the parties as to this, and 
succeeded in doing so with reference to a large portion of the joint 
family i^roperty. One of the parties attempted to enforce this arrange- 


12. (’88) 1888 Bom P J 349 (DB), Govuid v. Balahrishna. 

13. (’19) 6 AIR 1919 Mad 317 (318, 319) : 42 Mad 637 : 50 Ind Cas 380 (DB), 
Itangaaaviy Chetly v. TliangavcUi Chetty. 

13a. (’01) 4 Oudh Cas 298 (294, 296) (DB), Sarju Prasad Singh v. Sripat Prasad 
Singh. 

14. (’29) 16 AIR 1929 Nag 219 (220, 221) : 25 Nag L R 99 : 116 Ind Ca.s 509, 
Chiniaman v. Kisan. 

15. (’83) 20 AIR 1938 Bom 450 (452. 454) : 145 Ind Cas 630 : 58 Bom 200 (DB), 
Kartoyidas Dhunjibhay v. Surajbhan Ramrijpal. 

16. (’86) 8 All 475 (478) : 1886 All W N 233 (DB), Mangu Lai v. Kandhai Lai. 
(Per Straight, Offg. C. J.) 

17. (’28) 15 AIR 1928 Mad 1088 (1088) : 112 Ind Cas 139 (DB), Pathina Thevan 

V. PakriMiny Thevan. 
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ment in tlic proceedings that followed the award but it was held that 
as the matter was outside the scope of the reference, he was not 
ontUled to do so. Thereupon, he brought a suit for the purpose and it 
was hold that in the previous proceeding he was founding himself on 
tlic same cause of action as that upon which the present suit was 
founded and tliat he was entitled to the benefit of this section in 
computing the period of limitation.^® 


19, “For the same relief” — Sub-section (2). _ The 

following are instances of cases in which the relief claimed in the 
aiiplication was held not to be the same as was claimed in the prior 
civil proceeding : 

(1) The relief claimed in an application for execution of a decree is- 

the realisation of the decretal amount and is different from the 
relief in an application for the preparation of a final decree, 
viz., to pass a decree which is capable of execution.^ 

(2) A suit for injunction restraining the defendant from entering a 

piece of i)roperty on the ground that it belongs to the plaintiff 
under a court-auction purchase and a subsequent application for 
the execution of the balance of the decretal amount against the 
same property as belonging to the same defendant are for two 
different reliefs.^ 

(3) The right to enforce a sale is not suspended on account of a suit 

to set aside the sale, the reliefs being different.^ 

(4) The relief for possession under a sale deed is different from a 

relief for damages or for a return of the purchase money in- 
default of possession."* 

( 5 ) The relief of possession is different from a relief of declaration.® 

(G) An application to obtain execution under a preliminary decree is 

not for the same relief as a subsequent application for a final 
decree in the suit.® 


18. (’39) 26 AIR 1939 P C 128 (132) : ILR (1939) Ear (PC) 211 : 181 Ind Cos 471 

(PC), mtya Nand v. Karam Chand. 

^ Note 19 

1. (’38) 25 AIR 1938 Lah 117 (119) : ILR (1937) Lah 671 : 175 Ind Cos 846 (DB),. 
Jodh Singh v. Firm Bhagwan DasNanak Chand. 

(’29) 16 AIR 1929 All 677 (678, 679) 118 Ind Cas 670 (DB). MaqbvX Ahmad 

Pateshri Partap Narain Singh. 

(’26) 92 Ind 299 (299, 300) (Lah), Mohan Singh v. Nathu Mai. 

2. (’28) 16 AIR 1928 All 368 (368, 369, 371) : 50 All 670 : 115 Ind Cas 869 (DB)i. 

Baza Khan v. Haider Baksh. (The suit was dismissed on theground that 
the property did not form part of auction purchase.) 

3. (’66) 6 Suth W R 57 (57) (DB),3/«nnoo Bcebeev.Nund KishoreLall. (Decided' 
under S. 14, Regulation III of 1793.) 

4. (’27) 14 AIR 1927 Mad 273 (277) : 100 Ind Cas 40, Pattarachariar v. Alame^ 
luniangaiamnial. 

5. See (’ll) 11 Ind Cas 76 (77) ; 1912 Pun Re No. 15, Sai/-t«i-din v. Hansraj. 

6 . (’35) 22 AIR 1935 P C 85 (86, 87) ; 155 Ind Cas 205 : 62 Ind App 80 : 67 Alh 
242 (PC), Maqhul Ahmad v. Onkar Pratap Narain Singh. 
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( 7 ) A suit under O, 9 E. 4, Civil Procedure Code, and an application to Section 14 

restore a suit dismissed for default are not for the same relief." Notes 19-20 

(8) An application by the judgment-debtor to have an ex parte decree 

set aside is not for the same relief as an application for execution 
of the same decree.® 

(9) An application under o. 21 E. 89 of the Civil Procedure Code is 

for a different relief from one claimable under o. 21 e. 90.® 

( 10 ) A revision from a judgment of a Small Cause Court is for a 

different relief from a revision from an infructuous prior appeal 
from a previous decree of the Small Cause Court in the same 
matter.^® 

( 11 ) A suit by decree-holder for a declaration under o. 21E.63, Civil 

Procedure Code, with respect to one set of properties and an 
application for execution in respect of other set of i^roperties of 
the judgment-debtor are for different reliefs. 

20. “In good faith.” — Section 2 , sub-s. (7), provides that 
“nothing shall be deemed to be done in good faith which is not done 
with due care and attention.” The General Clauses Act (x of 1897) in 
S. 3 defines ‘good faith’ as follows : “A thing shall be deemed to be 
done in ‘good faith’ where in fact it is done honestly, whether it is 
done negligently or not.” Looking at these two definitions, the one 
given by the Limitation Act is stricter than the other. And, inasmuch 
as the definition found in the General Clauses Act is not applicable 
where there is anything repugnant in the subject or context, the 
definition given in the Limitation Act alone is applicable in construing 
S. 14 of the Act.^ This section cannot, therefore, help a party who is 
guilty of negligence, laches or inaction.^ 

(’35) 22 AIE 1935 All 323 (324, 325, 327): 1531. C. 1058 (DB), Muhammad Tunis 
V. Tiloh Chand. (Compromise decree on a mortgage — Execution application dis¬ 
missed for want of a final decree—Subsequent application for final decree.) 

7. (’29) 16 AIE 1929Nag219(221):25N.D.R.99:116,I.C.509,C;iinfamartv..ffi5an. 

(’86) 1886 Pun Re No. 63, Sheoji Ram v. Sheo Chand Rax. 

8. (’32) 19 AIR 1932 All 601 (602) : 132 Ind Cas 692 (DB), Sukhnandan Singh v. 

Mt. Ramdevi Kunwar. 

9. (’34) 21 AIR 1934 Mad 593 (593, 594, 596) : 152 Ind Cas 519 (DB), Chidamba¬ 
ram Chettiar v. Annamalai Chettiar. 

10. (’10) 8 Ind Cas 318 (318) : 1910 Pun Re No. 92, Behari Lai v. Kalu. 

11. (’88) 25 AIR 1938 Nag 534 (637); ILR (1940) Nag 334 : 180 Ind Cas 903 (DB), 

Rajaram Daduji v. Paiku. 

Note 20 

1. (’12) IB Ind Cas 260 (260) : 6 Sind L R 181, Manghanmal Lalchand v. 

Fernandez. 

{See (’38) 25 AIR 1938 Nag 300 (303) : I L R (1939) Nag 422 : 179 Ind Cas 837, 

Dinkarrao Dharrao v. Ratansi Asaram. (‘Good faith’ as used in S. 14 means 
’exercise of due care and attention.)] 

2. (’88) 26 AIR 1938 Cal 877 (380) : 62 Cal 610 : 164 Ind Cas 111 (DB), Ghisulal 
Qoneshilal v. Qumbhirmull. (Plaintiff and bis attorney knowing that leave of 
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There can bo no hard and fast rule as to what amounts to good 
faith. Tt is a matter to be decided on the facts of each case.^ It will, 
in almost every case, be more or less a ciuestion of degree, and the 
.sumo course of action, which on the part of a person within reach of 
skilled advice would indicate bad faith or want of diligence might be 
consi-stent with good faith in a niofussil community unfamiliar with 
the i-efinements of law.^ It would be a fair working rule, however, to 
l.-iy down that indulgence should be granted only where the error is 
one which might be committed hy a reasonable and prudent man 
exercising due diligence and caution.^ An error of judgment is quite a 
different thing from bad faith.^ There must be no lu’etended mistake 
intentionally made with a yiew to delay proceedings or harass the 
opposite party.’ 

Burden of proof of good faith .—The person claiming the benefit 
of this section must prove that he acted in good faith in instituting 
the earlier proceedings."^ 


Court under Cl. 12, Letters Patent, would be necessary but not making application 
for it—Nor, if application had been made, ascertaining whether leave has been 
granted or not—Besides this, in spite of defendant’s plea in written statement that 
Court had no jurisdiction, plaintiff and attorney not taking trouble to ascertain 
meaning of that plea — Plaintiff and attorney heid could not be said to be prose¬ 
cuting case in good faith.) 

(■32) 19 AIR 1932 Oudh 220 (221) : 138 Ind Cas 149 (DB), Jagmohan Tewari v. 
Mahdeo Prasad.{ Filing an execution application in a wrong Court.) 

(’23) 10 AIR 1923 Nag 241 (242, 243): 74 IndCas317,S?tcouaraj/a?i v. Ramprasad. 
(Deliberate refusal to amend plaint, thus protracting prior proceedings.) 

(’30) 17 AIR 1930 Pat 64 (58) : 8 Pat 851 : 122 Ind Cas 241 (DB), Narpat Singh 
V. Maliidhar Jha. 

(’ll) 11 Ind Cas 338 (339) (DB) (Mad), Kahamanx Rayappa v. Kotta Venhanna^ 
(Omission to take steps in pending execution petitions.) 

(’75) 7 N W P H CR 284 (285, 287) (DB), Bahai Singh v. Gauri. (Gross negligence 
in framing suit, without ascertaining whether defendant was a major or minor 
and then impleading a person as guardian without ascertaining if the latter was 
legally constituted guardian.) 

(’90) 3 C P L R 134 (134), Krishna Lodhi v. Sheoram Patel. 

3. (’16) 3 AIR 1916 Sind 82 (83) : 9 Sind L R 167 : 32 Ind Cas 616 (DB), Gehivtal 
V. Managei’j Encumbered Estates, Sind. 

4. (’78) 3 Bom 182 (184) (DB), Sheth Kahandas Narandas v. Dahiahhai. 

5. (’33) 25 AIR 1938 Lah 704(706): 181 Ind Cas 290 (SB). Maya Singh v. Vdham 
Singh. (Plaintiff filing a suit in Court A alleging that the defendant resided 
within its jurisdiction—Defendant not residing but only having land within the 
jurisdiction— Held that the suit was filed in good faith.) 

(’16) 3 AIR 1916 Oudh 139 (140) : 19 Oudh Cas 367 : 36 Ind Cas 702, Ram jag v. 
Bhagtaan Dai. (Filing prior plaint on last day of limitation in a patently wrong 
Court.) 

6. ( 28) 112 Ind Cas 715 (717) (DB) (All), Finn Baldeo Prasad BabuRam v. Firm 
Haji AH Mahomed Usman. 

1. (’93) 6 C P L B 85 (86), Jagannath Eexcalram v. Mt. Chandbi. 

7a. (’41) 28 AIR 1941 Mad 319 (320) ; I L R (1941) Mad 347 (FB), Gnanacharya 
Sxvamigal v. Saravana Perumal Pillai. (1937 M W N 465 overruled — 21 
Suth W R 97 (PC) distinguished.) 
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Honest doubt. — An honest doubt as to -whether a suit lies in 
one Court or another is covered by the expression ‘good faith,’ the test 
being one of honesty with due care and caution.® The mere fact that 
the question of jurisdiction is an arguable one does not negative good 
faith provided the party believed bona fide that the Court in which 
he instituted the proceedings had jurisdiction in the matter.® If in 
addition to this, the Court in which the prior proceedings were pending 
also thought that they were in the proper Court, there can be no 
question of bad faith.^® 

Wrong valuation of suit. — If the plaintiff gave bona fide, a 
particular value to the suit property but the Court, on trial, found the 
value to be different and returned the plaint for want of jurisdiction, 
it is a case of good faith.But knowingly to undervalue the subject- 
matter of the suit to suit a wrong forum,or to present a plaint to 


8. (’32) 19 AIR 1932 All 377 (378); 138 Incl Cas 108 (DB),J/i. Ram Rati v. Phool 
Singh. (Subsequent admission of want of jurisdiction and return of plaint by 
Court does not affect good faith.) 

(’33) 20 AIR 1933 Sind 317 (319, 320) : 27 Sind L K 101 : 150 Ind Cas 279 (DB), 
A/f. Shamul \. Dost Mahomed Khan. 

('09) 3 Ind Cas 79 (80) (DB) (All), Jadu Rai v. Oanesh Prasad. 

[See (’18) 5 AIR 1918 Cal 986 (986, 987): 46 Ind Cas 116 (DB), Ruiia Thakiirani 
V. KumudnatTi. {Bo7ia fide construction of a notification as to Courts in which 
to px'esent an appeal.) 

(’96) 23 Cal 526 (531) (DB), Balaram Bhramaraiar Ray v. Sham Sunder 
Narendra.'] 

9. (’33) 20 AIR 1933 Lah 264 (264, 265) : 144 Ind Cas 184, Bhagwan Das v. 
Tikaya Ram. 

10. (’78) 3 Bom 182 (183, 184, 185) (DB), Sheth Kahandas Narain Das v. 
Dahiabhai. 

(’17) 4 AIR 1917 All 122 (123) ; 40 Ind Cas 447, Ford d Macdonald Ltd. v. A.D. 
Meyer. 

(’96) 19 Mad 67 (69) (DB), Barrow v. Javcrchund Sett. (Prior execution petition.) 
(’96) 19 Mad SiibbarauNayaduv.YaganaPantulu. (Enabling 

rule subse<iuently declared tdtra vires.) 

11. (’32) 19 AIR 1932 Cal 504 (506) : 138 Ind Cas 349 (DB), Maheyidra Nath 
Baychi v. Tar ah Chandra. 

(’33) 20 AIR 1933 Lah 652 (653) : 146 Ind Cas 125, Mulchandv. AllahYar Khan. 
(Opposite xxarty and Court taking no objection at first; in course of trial. Judge 
taking point of valuation suo motu and returning plaint.) 

(’14) 1 AIR 1914 Oudh 282 (282, 283) : 17 Oudh Cas 210 : 25 Ind Cas 403, Ram 
Dayal v. Sarju Prasad. (Under-valuation not deliberate, reckless or mala fidCt 
though plaintifi later admits value to be higher.) 

(’81) 7 Cal 284 (286, 287) (DB), Obhoy Churn Nundi v. Kritarthamoyi Dossee. 

(Court holding that there was over-valuation.) 

(’98) 1 Oudh Cas 272 (276), Mt. Tulsha v. Mahadeo Pershad. 

(’68) 1 Beng L R (8 M) 12 (C) (DB), Chandi Dasi v. Jankiram. 

12. (’40) 27 AIR 1940 Mad 689 (691) {'DB),Chandrayya Seethanna. (AIR 1939 
Mad 397 reversed.) 

(’19) 6 AIR 1919 Pat 345 (348, 349): 53 Ind Cas 892 (DB), Sairah Bibi v. Gulab. 
(’12) 14 Ind Cos 86 (87, 90) (DB) (Oudh), Bukaiya Bibi v. Mubarak AH. (Pre¬ 
emption suit—Price in sale deed alleged to be fraudulent and market value given 
in plaint deliberately understated.) 
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a wrong Court when the plaint valuation patently took the suit out of 
its cognizance,is not consistent with good faith. Where the circum¬ 
stances are such as would justify either of the two views as regards 
the value of the suit property, the plaintiff will not be regarded as 
having acted dishonestly and without due care and attention because 
he follows the view which is more advantageous to him.'^* 

Wrong choosing of forum. — If a plaintiff, having a right to 
institute a suit in different Courts, elects to sue in the Court in which 
the defendant was an officer in the hope of getting his money paid 
easily, there is nothing viala fide in his conduct.^* Nor is the plaintiff 
bound to look to the convenience of the other party in choosing the 
Court.'But where the plaintiff, with a view to have an advantage 
over the defendant of another province, makes a false allegation of 
fact in the plaint in order to enable himself to sue in a place most 
convenient to himself, there is no good faith.'® The prosecution of a 
proceeding in a wrong forum owing to the bo7ia fide mistake of the 
counsel is protected by the section.'® But a legal adviser’s mistake, by 
itself, is no test of bona fides. The mistake must be bona fide, i. e., 
the legal adviser should have acted with due care and attention."^ 

13. (’19) 6 AIR 1919 Oudli 378 (379) : 51 I. C. 590 : 22 Oudh Cas 39, Ram Sahu 
V. Imdad Husain. 

(’16) 3 AIR 1916 Oudh 139 (140) : 19 Oudh Cas 367 : 36 Ind Cas 702, Ram Jag v. 
Bhagwan Dat. 

13a. (’38) 25 AIR 1938 Nag 300 (303) : I L R (1939) Nag 422 : 179 Ind Cas 837, 
Dinkarrao Dharrao v. Ratayisi Asaram. 

14. (’19) 6 AIR 1919 Mad 845 (845) : 47 Ind Cas 624 (DB), Ramalingam Ayyar 
V. S. Stibbier. 

14a. (’39) 26 AIR 1939 Pat 86 (89) : 182 Ind Cas 632 (DB), Kaluram v. Janistha 
Lai. (Plaintiff’s choosing Court inconvenient to defendant does not constitute lack 
of good faith.) 

15. (’12) 14 Ind Cas 19 (23) (DB) (Lab), Sham Lai v. Baink Mdl. 

[See however (’12) 14 Ind Cas 86 (88) (DB) (Oudh), Rukaiya v. Mubarak AH, 
(Motive immaterial in considering good faith.)] 

16. (’27) 14 AIR 1927 All 719 (719) : 101 Ind Cas 750 : 49 All 555 (DB), Kishan 
Lai V. Tika. 

(’33) 20 AIR 1933 Lah 541 (541, 542) : 14 Lah 206 : 149 I. C. 968 (DB), Ghulam 
Muhammad v. XJsman. (A leading pleader’s advice on the authority of certain 
rulings.) 

(’33) 20 AIR 1933 Oudh 231 (233) : 8 Luck 646 : 150 Ind Cas 533 (DB), Mahahir, 
Singh V. Ml. Radha. 

[See also (’21) 8 AIR 1921 Bom 302 (302, 303) : 45 Bom 607 : 60 I. C. 744 (DB) 
Dattatraya Sitaram v. Secretary of State. 

(’18) 6 AIR 1918 Bom 228 (229) : 46 I. C. 14 : 42 Bom 295 (DB), Bai Nemathu 
V. Bai Nematullabu. (First review application to wrong Court _ Second applica¬ 

tion to right Court—Applicant Muhammadan female.)] 

17. (’38) 25 AIR 1938 Oudh 112 (114) : 173 I.C. 956 (DB), Ram Dutta v. Uahpal 
Singh. (Where a decree in the nature of a foreclosure decree was passed by an 
Additional Subordinate Judge, but the application for making it final was made 
to another of co-ordinate jurisdiction, on the advice of counsel, it was held that 
it was a case of gross negligence and hence the applicant was not entitled to the 
benefit of Section 14.) 
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3ona fide ignorance of facts determining correct jurisdiction is covered 
by the sectiond^^ Where the plaintiff institutes a suit in the proper 
Court but, due to the mistake of the Court, he is driven from Court 
to Court and ultimately required to file the suit again in the same 
Court, the time occupied by these proceedings must be excluded under 
this section. 

Error of law. — Whether an error or mistake of laxo entitles a 
X^erson to the benefit of this section has been the subject of some 
difference of opinion. Some rulings incline to the view that as ignorance 
of law is no excuse it cannot be a ground of claim under the section. 
On the other hand, it has been observed that though every one is 
supposed to know the law and the law is always certain, if that 
principle is to be strictly ai^plied, then section 14 of the Act would be 
useless.^® A hona fide mistake of law has, therefore, been held to be a 
sufficient ground for treating the proceedings to be in good faith. 


(’33) 20 AIR 1933 Lah 568 (569) : 144 Ind Cas 627'.(DB), Uttam Chand v. Vishan 
Das Dhagwan Das. (The question of jurisdiction bej'ond all doubt — Held no 
hona fide mistake.) 

{'15) 2 AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 : 27 Ind Cas 829 (DB). 
Maung Tun U v. Palaniappa Chetty. 

(’33) 20 AIR 1933 Lah 541 (541,542); 14 Lah 206 : 149 Ind Cas 968 (DB), Ghulatn 
Muhammad v. TJsman. (A leading practitioner acting on the strength of certain 
decided cases of the High Court.) 

(’38) 26 AIR 1938 Cal 377 (379) : 164 I. C. Ill (114) : 62 Cal 510 (DB), Ghisulal 
Qoneshilal v. Oumbhirinull Pandya. (Negligence of pleader and attorney in not 
obtaining leave required in law.) 

(’19) 6 AIR 1919 Oudh 378 (379) : 22 Oudh Cas 39 : 51 Ind Cas 590, Ram Sahu 
V. Imdad Hiisain. 

[See (’26) 93 Ind Cas 876 (876, 877) (Lah), Labhu Rain v. Mithammad Din.] 

17a. (’10) 6 Ind Cas 154 (155, 157) (DB) (Cal), Basiruddin Mondal v. Sonaullah 
Mondal. (Petition to set aside ex parte decree—Later discovery that decree was 

made on Small Cause side — Security required by law furnished subsequently _ 

Time excluded.) 

17b. (’36) 22 AIR 1935 Oudh 501 (503) :158I.C.267 (DB), Oappoo Singh v. Hara^ 
charan. (Suit filed in Court of Subordinate Judge—Court directing plaintiff to file 
it in the Court of Additional Sub-Judge who subsequently found that he had no 
jurisdiction and hence the suit was again filed in the original Court—S. 14 applied.) 

(’26) 12 AIR 1925 Oudh 493 (494) : 89 I- C. 443, Raghubar Dayal v. Kanhaiya 
Bux. 

• 

18. (’24) 11 AIR 1924 Pat 716(717): 78 I.C. 482, Sheo Dhari Ram v. Guptheswar, 
(Ignorance of law is x>er se want of good faith, i.e., due care and attention.) 

(’88) 10 All 687 (697, 598) : 1888 All W N 258 (DB), Ranijiwan J/nf.v. Chand 
Mai. (Mahmood, J. — Section 14 refers only to 6ona fide mistakes of fact and 
not of law — But this was obiter^ the cose dealing only with S. 5 — This was 
disapproved in 19 All 348 (F B).) 

(’88) 11 All 408 (414) : 1888 All W N 111 (DB), Chajmal Das v. Jagadamba 
Prasad. (Obiter.) 

(*90) 12 All 461 (482) ; 1890 All W N 149 (F B), Bechi v. Ahsanullah Khan. (Per 
Mahmood, J. — Obiter.) 

19. (’89) 12 Mod 467 (471) (DB), KtUlayappa v. Lahshmipathi. 

20. (’41) 28 AIR 1941 Posh 3 (5) : 192 I. C. 758 (DB). PeopUs Bank of Northern 
India Ltd. v. Firm Lekhu Ram d Sons. (Award between Bank and private 
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But, as a frcneral rult', proceedings contrary to a clearly expressed 
provision of law cannot bo said to be prosecuted in good faith.Thus, 


in«b\i(lual — J3ank in good faith carrying on proceedings for execution of award 

in Siib.Judgc's Court —fiubsequent ruling declaring that awards such as one in 
were cognizable by District Judge—Bank held entitled to benefit of S. 14.) 
( !(*/ J7 Alii 1940 Oudb 412 (413) : 190 Ind Cas 93, Ham Shankar v. Sechan 
( handhari. (AIR 1937 All 333 followed—Suit instituted in wrong Court due to 
ignorance of S. 7 of TJ. P.'Agriculturists’ Relief Act held bona Jide.) 

( 37l 24 AIR 1937 All 333 (334) : 168 Ind Cas 936, Ahmed v. Ram Chander. (19 
All 348 (FB) followed — Suit instituted in wrong Court due to ignorance of S. 7A 
ot the W P. Agriculturists’ Relief Act passed only a short time before the institu¬ 
tion of the suit—Proceedings held carried on in good faith.) 

(’97) 19 All 348 (349. 351, 352); 1897 All WN86 (FB), Srijilfolmav. A/annttBifti. 
(Suit under O. 21 R, 63, C. P. C—Mistake of law in supposing that jurisdiction 
was determined by value of property attached and not the value of the decree.) 
( 99) 26 Cal 414 (416, 417) : 3 Cal W N 233 (FB), Bishambhur Haidar v. Bono- 
viali Haidar. (Bona fide mistake of law upon a doubtful point of jurisdiction 
or procedure is as much entitled to benefit of S. 14 as a bonamistake of fact.) 

(■21) S AIR 1921 Oudh 100 (100, 101) : 61 Ind Cas 203 ; 24 Oudh Cas 137, Baha- 
dur Khan v. Aibn Saheb. 


(10) 3 AIR 1916 Sind 82 (83, 84) ; 9 Sind L R 167 ; 32 I. C. 616 (DB), Gehimal 
V. Manager Encumbered E&taies, Sind, (Omission to give notice under S. 80, 
C. P. C., before suit, relying upon a ruling of the High Court that it is not neces¬ 
sary in injunction suits.) 

(■12) 13 Ind Cas 260 (260, 261) : 5 Sind L R 181, Manghammal Lai Chand v. 
Fernandez. (But a deliberate omission to givenoticerequired under S. 80, C. P. C., 
to secure an advantage over the defendant is not in good faith.) 

(’36) 23 AIR 1936 Rang 184 (185, 186) : 162 Ind Cas 865, M. P. L. Chettiyar 
Firm Y, \ anappa Chettiar. (Especially where there is no clear indication in the 
Jaw ns to the proper procedure. There is no clear indication in the C. P. C., as to 
the proper procedure to be followed in respect of an order by an executing Court 
to which a decree has been transferred staying the execution of decree under 
O. 21 R. 29. Hence time spent in appeal should be excluded from time for revision 
application.) 

(’28) 15 AIR 1928 Nag 227 (228) : 107 Ind Cas 910, Sadashiv Rao\.LaxmanSao. 
(Suit wrongly filed in civil Cenirl for apportionment of land revenue—The civil 
Courts had jurisdiction before the then new Land Revenue Act.) 

(’09) 3 Ind Cas 79 (80) (DB) (All), Jadu Rai v. Ganesh Parshad. (Circumstances 
leading both, parties to entertain doubts as to proi>er forum for institution of suit 
present.) 

(’96) 20 Bom 133 (143, 144) (DB), Ram Ravji Jambhekar v. Prahaladdas Snb- 
karn. (Error of law does not by itself negative bona fidcs.) 

(’01) 28 Cal 238 (241) : 5 Cal W N 150 (DB), Sheik Jafar v. Kamalini Dcbi. 

(Execution application made bona fide to wrong Court_Time excluded.) 

(’89) 13 Mad 394 (395) (DB), Hall v. Venkatakrishna. 

(’82) 1882 All W N 59 (59) (DB). Seth Mtil Chand v. Seth Samir Mai. (Preferring 
an appeal from an adverse order under S. 73, C. P. C., instead of a suit.) 

iSee (’88) 10 All 524 (529, 530) : 1888 All W N 218 (DB), Jaglal v.Har Narain 
Stngh. (Prior proceedings in Court without jurisdiction in point of value of 
subject-matter—No bo7ia /ides.'] 

20a. (’40) 27 AIR 1940 Bom 5 (9) : 187 I. C. 85. Brij Mohandas Damodardas v. 
Sadashiv Lax7nan. (AIR 1929 Rang 297 relied on.) 

(’29) 16 AIR 1929 Rang 297 (298) : 7 Rang 466 : 120 Ind Cas 236 (DB), Firm 

n Saung. (Person not filing a suit as provided in 

C. P. C., O. 21 R. 63 but preferring revision — Held that time could not be ex¬ 
cluded under Section 14.) 
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an application in reckless disregard of the provisions of O. 21 R. IC of 
the Civil Procedure Code will not he deemed to be in good faith. 
Where the circumstances are such, that the party ought to have known 
the law, there can be no hona fide mistake,-^ as for example, where 
the party is a Deputy Commissioner who has a Government Pleader 
for his legal adviser.-^ So also, when the law clearly requires an 
application to be made to a Cotirt but the party presents it to the 
Collector or a revenue officer, he cannot be credited with good faith. 
Similarly, the prosecution of an execution i:)etition wrongly in the 
Court of a Munsif by negligence, while previous petitions were 
presented in the Court of a Subordinate Judge whose decree it was, 
cannot be deemed to be in good faith. 

The prosecution of a wrong proceeding induced by a hona fide 
mistake is covered by the section. An assignee of a mortgage decree 
passed in terms of a compromise applied, in execution, for the sale of 
properties, other than the property mortgaged which had been already 
sold under the decree in satisfaction of a portion of the decree amount. 
The judgment-debtor objected that no personal decree under o. 34 r. 6 
of the Civil Procedure Code had been obtained and that, as such, the 
execution was not sustainable. The first Court held in favour of the 
assignee decree-holder on the ground that the decree being a compro- 
mise decree, no personal decree W'as necessary. On appeal, tlie lligli 
Court, however, upheld the judgment-debtor’s objection and dismissed 
the execution. The assignee then made an application for a decree 
under Order 34 Rule 6 and when the records were looked into in that 
connexion, it was discovered that the assignor himself had obtained a 
decree under O. 34 R. G. The assignee then filed a second application 
for execution and the period between the date of the prior application 
for execution and the date of the discovery of the existence of the 


20b. (’40) 27 AIR 1940 Bom 5 (9) : 187 In<l Cas 85, Drijmohandas Damodardas 
V. Sadashiv Laxman. 

21. (’ll) 11 Ind Cas 880 (881) : 1912 Pun Re No. 22. Moti Singh v. Magliar. 
(Sufficient publication of a ruling that no appeal at all lay.) 

22. ('33) 20 AIR 1933 Lah 58 (58) : 145 Ind Cas 245, Deputy Coyttmissioiiet", 
Jhang v. Devi Ditta. 

(’36) 23 AIR 1936 Lab 857 (858) : 167 Ind Cas 501, Jhanda Itain Wadhava Ham 
V. Allah Yar, 

(’88) 20 AIR 1933 Lah 589 (589) : 144 Ind Cas 690, Deputy Co7n7)iissioner,Jhang 
V. Shankar Das Laclwiati Das. 

23. (’20) 7 AIR 1920 Bom 130 (130,131) : 44 Bom 50 : 54 I. C. 670 (DB), Tipan^ 
gavda v. Hamayigavda. (Application to set aside sale on deposit under O. 21 
B. 89, Civil Procedure Code.) 

(’99) 23 Bom 631 (632, 633, 636) : 1 Bom L R 33 (DB), Hara7jan v. Hasulkhan. 
(Government rules and decided coses (in Bombay) being clear that Collector has 
no power to entertain an application to set aside a sale by him in execution of 
decree under Civil Procedure Code.) 

{See (’78) 1878 Pun Re No. 62, Khana v. Hossein Khan."] 

24. (’27) 14 AIB 1927 Pat 266 (266, 267) : 101 Ind Cas 674 (DB), FazulJa 7 nilY, 
HclaltMin. 
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Section 14 
Note 20 


decree under o. M Rule 6 was deducted as being spent in good faith 
under a mistake of fact.-^ A claim petition against an attachment of 
lM-o}U'rty was wrongly described by the claimant as falling under o. 21 , 
(if iho Civil Procedure Code instead of section 47. Misled by this 
mi^iake. the opposite party, the decree-holder, filed a claim suit in 
which it was held finally by the High Court that an appeal, and not 
a suit, lay from the original claim order. In the appeal subsequently 
tiled, it was held that the prosecution of the claim suit and the appeals 
therefrom was in good faith.“^ 

Suppose a person does not file a suit within one year from an 
adverse order made against him as provided in O. 21 R. 63 or R. 103 of 
the Civil Procedure Code, but prefers an appeal or a revision petition 
from the adverse order, not doing so under any mistake; can it be said 
that ho is prosecuting the latter proceeding in good faith ? It has 
been held in some cases-" that the prosecution of such a proceeding 
is not in good faith because it is contrary to the clearly expressed 
provision of law and because also the High Court, in revision, is 
known not to interfere w’hen another remedy is open. But this rule 
is not to be rigidly enforced, as good faith should be ascertained with 
reference to particular facts and circumstances of each case.^® But the 
period during which the party was contemplating revision cannot bo 
deducted.^® See also Note 14 above. 

Where there is no clear indication in the law as to the proper 
procedure, a party taking a proceeding, believed to be open to him, 
cannot be said to be wanting in good faith.®® 

25. (’20) 7 AIR 1920 Pat 462 (462, 463); 58 Ind Gas 40 (DB), Kariviulla Shah v. 
Mxrza Mo)uimed Baza. 

26. (’30) 17 AIR 1930 Pat 307 (307, 308) : 129 Ind Gas 660 (DB), Jiwan Bam 
Bam Chancier v. Hazari Lai Bhagat, (Section 14 though not applicable to 
appeals was applied in this case to appeal.) 

27. (’30) 17 AIR 1930 Bom 505 (505, 606): 128 Ind Gas 621, Narayan Ambaji v. 
Hari Ganeslt. 

(’29) 16 AIR 1929 Rang 297 (297, 298) : 7 Rang 466: 120 Ind Gas 236 (DB), S. B. 
M. M. A. Firm v. Maung Po Saung. 

(’15) 2 AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 : 27 Ind Gas 829 (DB), 
Mg. Tun U v. Palaniappa Chetty. 

(1864) 1864 Suth W R (Gap) 371 (372, 373) (DB), Baxndas Baboo v. 22. Watson <t 
Co, (Appeal.) 

(’68) 3 Agra 39 (39) (DB), FutUh Bam v. Manohiir Lall. (Do.) 

(’15) 2 AIR 1915 Mad 405 (407): 26 Ind Gas 219: 39 Mad 62 (DB), Baiznaih Lala 
V. Bamadass Doss. (Adverse order under S. 73, Civil Procedure Code, for rateable 
distribution — Revision instead of filing suit.) 

28. (’31) 18 AIR 1931 Nag 17 (19) : 27 Nag L R 251 : 130 Ind Cos 145, Laxman 
Das V. Chunnilal. (The party may have reasonable grounds for believing that he 
would succeed in revision.) 

29. (’31) 18 AIR 1931 Nag 17 (19) ; 27 Nag L R 251 ; 130 Ind Gas 145, Laxman 
Das v. Clmnnilal. 

30. (’36) 23 AIR 1936 Rang 184 (135, 186) : 162 Ind Gas 865, 3f. P. L. Chettiar 
Firm v. Vanappa Chettiar, (An order under O. 21 R. 29, C. P. C., by transferee 
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The fact that the Court considered the prior proceeding as 
misconceived cannot, by itself, negative good faith where the party, 
acting on legal advice, hona fide believed that the action was 
sustainable.®' Where two Courts concur in decreeing a plaintiff’s 
claim, it is difficult to hold that the claim is not bona fide, although 
the final Court of appeal dismissed it.®^ But a clearly unnecessary 
and unsustainable action is not taken into account.®® The plaintiffs 
sued for possession alone and obtained a decree. They, subsequently, 
sued for mesne profits and claimed to deduct the period occupied by a 
proceeding carried on by them for mesne profits by way of restitution 
under the former decree. The application for restitution was held 
not to be in good faith, the former suit and decree being only for 
possession.®^ 

The prosecution of an application to sue in forma pauperis made 
mala fide as to pauperism cannot entitle the party to the benefit of 
this section.®® 

Court staying execution o£ the decree—Whether an appeal lies in respect of such 
an order is not clearly indicated in the Civil l^rocedure Code.) 

31. (’33) 20 AIR 1933 Mad 197 (199. 200) : 140 Ind Cas 270 (DB). lS!arasimha- 
charyulu v. Appa Itao. (Application in the executing Court under S. 47, C. P. C., 
by a judgment-debtor that the decree is not binding on him by reason of fraud of 
guardian ad litem and resisting attachment in execution of that decree.) 

•(’13) 20 Ind Cas 3 (6, 7) (DB) (Lah), Mt. Husaina v. Mt. Sahib Niir. (Prior pro- 
ce^ings prosecuted on advice of one of the leading counsel of the province.) 
iSee (’07) 29 All 638 (639, 640) : 1907 All W N 219 : 4 All li Jour 615, Anjora 
Kunioar v. Babu. (Case of an appeal.) 

(1865) 3 Suth WR101(101, 102) {t>B),Shah Karamut Hosseinv.OolabKoonwur* 
(Form of suit erroneous—Time excluded.)] 

32. (’25) 12 AIR 1925 Cal 456 (460): 86 I. C. 130 (DB), Dina Nath v. Jadu Nath. 
:(’21) 8 AIR 1921 Sind 13 (15) : 15 Sind L R 11 : 62 Ind Cas 507 (DB), Ibrahim 

V. Ohulani Hussain. 

iSee (*40) 1940 Oudh W N 818 (819), Birendra Kant Singh v. Jageshar Singh. 
(First Court holding that the proceedings were legal while the second Court 

holding otherwise_ Held that the proceedings were bona fide.)) 

[See also (’35) 22 AIR 1935 Pat 82 (83): 153 I. C. 155 (DB), Brijlal v. Jnanendra.) 

33. (’38) 25 AIR 1938 Bang 318 (318, 319) : 177 Ind Cas 923 (DB). Hasanar 
v. Kandan Cheityar. (An unnecessary application prosecuted under the belief that 
there existed an order which, in fact, was non-existing.) 

(’87) 1887 All W N 198 (198), Madho Rai'f.Raj Kali Kuar. (Instead of executing 
a decree already obtained, the plaintifi filed a fresh suit on the same cause of 
action and after its dismissal applied for execution of the former decree— Held, 
the second suit was not in good faith.) 

(’22) 9 AIR 1922 Mad 417 (418, 420) : 70 Ind Cas 743 (DB), Oanapathi Mudaliar 
V. Krishnamachari. (The time taken up in prosecuting a wholly misconceived 
proceeding by way of a suit cannot bo deducted.) 

(’82) 19 AIR 1932 Cal 171 (174) : 144 Ind Cos 561 (DB), Secretary of State v. 
Hindustan Co-operative Insurance Society Ltd. (Application, for review, by the 
Secretary of State after the termination of a clearly unsustainable appeal to the 
Privy Council.) 

34 . (’85) 22 AIR 1985 Mad 781 (732, 733) : 156 Ind Cas 640 (DB), Siddalingana 
Oowd T. Bhimana Qoxod. 

• 35 . (*89) 26 AIR 1939 CU 394 (898) : ILR (1939) 2 Cal 68 : 184 Ind Cas 845, 
Biewanaih v. Khejerali MoUa. 
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21. “Good faith/* whether a question of fact.— It has 
been liclcl in some cases^ that whether a person has acted in good faith 
is a ipiestion of fact while the undermentioned cases^ have adopted 
the view that it is a mixed question of law and fact. 

22. “Which, from defect of jurisdiction, .... is unable 
to entertain it.” — In order that this section may apply, it is 
essential that the Court in which the j)rior civil proceeding was 
prosecuted, must have been unable to entertain it for the reasons 
specified, namely, defect of jurisdiction or other cause of a like 
7iature}^ It is not sufficient to show merely that there were prior 
proceedings and that they went against the plaintiff.^*" The words 


( 29) 16 AIR 1929 Nag 268 (269) : 118 Ind Cas 687, Jagannath Puri v. Nathoo. 
(Payment of court-fee after limitation.) 

(’28) 15 AIR 1928 Nag 296(296,297) : 112 Ind Cas 875, :Model Mills Ltd., Nagpur 
V. Kurbayi Hussain. (Do.) 

( 07) 9 Bom L R 204 (207) (DB), Keshavlal v. Mayabhai. 

Note 21 

1. (’38) 25 AIR 1938 Nag 300 (302) : I L R (1939) Nag 422 ; 179 Ind Cas 837, 
Dinkarrao Dharrao v. Ratansi Asaram. 

(’38) 25 AIR 1938 Oudh 100 (101) : 14 Luck 4 ; 173 ind Cas 648 (DB), Jagdeo 
Prasad v. Pearey Lai. (In this ease the Oudh Chief Court expressed its inclina¬ 
tion to this view without deciding the point definitely. The Chief Court further 

held that it would not interfere where the lower Court’s conclusion was not 
improper.) 

(’32) 19 AIR 1932 Lah 531 (532): 138 Ind Cas 646 : 14 Lah 136, Kala v. Gehiia. 

(’27) 14 AIR 1927 Lah 909 (910) : 102 Ind Cas 628, Gangaram Bisken Dos v. 
IJari Ram Rayn Lai. 

(’21) 8 AIR 1921 Sind 13 (15) : 62 Ind Cas 507 : 15 Sind L R 11 (DB), Ibrahivt 
V. Ghulam Hussain. 

(’26) 13 AIR 1926 Mad 178 (179) : 92 Ind Cas 373, Sinna Raruppan v. Muthiah 
Chettiar. (Due diligence is a question of fact.) 

2, (’38) 25 AIR 1938 Lah 704 (706) : 181 Ind Cas 290, Maya Singh v. Udham 
Singh. (AIR 1916 Oudh 139 followed.) 

(’27) 14 AIR 1927 Pat 256 (266) : 101 Ind Cas 674 (DB), Fazhd Jamil v. HelaU 
uddin. 

(’16) 3 AIR 1916 Oudh 139 (140) : 36 Ind Cas 702: 19 Oudh Cas 367, Ram Jag v. 
Bhagwan Dat. 

Note 22 

la. (’31) 18 AIR 1931 Nag 47 (48) : 130 Ind Cas 157, Krisna v. Sitaram. 

(’30) 17 AIR 1930 Bom 505 (506) : 128 Ind Cas 621, Narayan Amhaji v. Hari 
Ganesh. (Application under O. 21 R. 97, C. P. C., dismissed under O. 21 R. 99— 
Party, instead of filing suit under O. 21 R. 103, C. P. C., within one year, apply¬ 
ing for revision of order — High Court refusing to interfere on the ground that 
another remedy was available— Held, S. 14 did not apply.) 

(’28) 15 AIR 1928 Bom 252 (256, 257, 259) : 52 Bom 477 : 110 Ind Cas 33 (DB), 
Maneklal Mansidchbhai v. Suryapur Mills Co. Ltd. 

(’25) 12 AIR 1925 Mad 464 (465) : 86 Ind Cas 13, Mallayya v. Narayana* 
gajapathiraju. 

{See (’16) 3 AIR 1916 Lah 234 (236): 32 Ind Cas 497 : 1916 Pun Re No. 41 (DB), 
Kalu V. Mehru Mai."} 

lb. (’30) 17 AIR 1930 Bom 505 (506) : 128 Ind Cas 621, Narayan Amhaji v. 
Hari Ganesh. 
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“defect of jurisdiction or other cause of a like nature” indicate that 
the ground of dismissal of the prior proceedings must be one in the 
nature of a preliviinary ground. The benefit of the section cannot, 
therefore, be had in cases where the prior proceedings were dismissed 
on merits,^® or on the ground that the action was misconceived.^, 


Section 14 
Note 22 


Ic. (’38) 25 AIR 1938 Nag 534 (537) : I L U (1940) Nag 334 : 180 Ind Cas 903 
(DB), jRajaravi Daduji v. Paiku. 

(’32) 19 AIR 1932 Cal 558 (559) : 59 Cal 1057 : 138 Ind Cas 748 (DB), Bajendra 
Nath V. Kamal Krishna. 

(’28) 15 AIR 1928 Bom 323 (325.326, 328); 113 Ind Cas 515 (DB), Hari v. Aris;maji. 
(’24) 11 AIR 1924 Bom 39 (40) : 76 Ind Cas 557 (DB), Somshikharsicavii v. 

Shivapya. (Plaintiff defending another suit concerning same subject-matter.) 
(’24) 11 AIR 1924 Cal 419 (420) : 74 Ind Cas 279 (DB), Rajani Dandhu v. Kali 
Prasanna. 

(’27) 14 AIR 1927 Lah 186 (186) : 101 Ind Cas 254 (DB), Abbas AH v. Yusa/ AH. 
(*27) 14 AIR 1927 Bah 785 (786): 104 Ind Cas 726 (DB), Mt. Sat Bhirai Khurd v. 
Ahmad. (Proceedings by defendants.) 

(’16) 3 AIR 1916 Mad 57 (59) : 28 Ind Cas 290 : 38 Mad 260 : 28 Mad L Jour 347 
(DB), Kaliba MavuHja v. Saran Bivi Saila. (Claim disallowed as a matter of 
law.) 

(’05) 32 Cal 118 (121) (DB), G. S. Hays v. Padmanand Singh. (Relief not granted 
in prior suit by inadvertence or by not being i)rer;sod.) 

(1900) 23 Mad 583 (590) (DB), Commercial Bank of India \. AUavooddvcn Sahib. 

(Suit dismissed because no cause of action established.) 

(’05) 28 Mad 338 (341, 342) (DB), Narayanan Chetty v. Kannaynviai Achi. 
(’78-80) 2 Mad 407 (413) : 5 Ind Jur 188 (DB), Parry d- Co. v. Avyasamy Pillai. 
(1900) 4 Cal W N 75n (75n), Sm. Matungini v. Surja Kumar Pal. 

(1865) 2 Suth W R 9 (10) (DB), Nund Doolal Sirkar v. Dwarkanath Biswas. 
(1865) 3 Suth W R 13 (13) (DB), issureenund Dutt Jha v. Parbutty Churn Jha. 
(’68) 9 Suth W R 455 (455) (DB), Oodoy Monee Dabec v. Bishonath Butt. 

(’74) 22 Suth W R 162 (163) (DB), Bughoonath Pershad v. Surjo Pershad Singh. 
(’98) 1898 Pun Re No. 34, Rajah of Faridkote v. Sardar Gurdayal Singh. (Suit 
on a foreign judgment which is a mere nullity.) 

(’33) 20 AIR 1933 Nag 130 (132, 133) ; 144 Ind Cas 948 : 29 Nag L R 272,3/a;ia- 
raj Sai v. Kedar Nath. (Adjudication on merits by arbitrators.) 

(1865) 2 Suth W R Misc 1 (1) (DB), Kalee Chunder Chowdhury v. Rutiun Gopal 
Dhadooree. 

(’83) 13 Cal L R 214 (216) (DB), Hafizunnessa Khaiun v. Bhyrub Chunder Das. 

(Set-off claimed in a prior suit dismissed ns unsustainable in law.) 

(’67) 7 Suth W R 160 (160) (DB), Dhun Monee Chowdrain \. Brindabyn Chun¬ 
der Sircar Chowdhry. (Though the dismissal may be erroneous.) 

[See (’29) 16 AIR 1929 Pat 694 (697) : 9 Pat 385 : 122 Ind Cas 817 (FB), Maha- 
hir Prasad v. Bhupal Ram. 

(’20) 7 AIR 1920 Pat 504 (506) : 58 Ind Cas 434 : 6 Pat L Jour 697 (DB), Tha- 
kur Jagdeehwar Dayal Singh v. Bhagdi Mahton. 

(’70-71) 6 Mad H O R 98 (97) (DB), Kristnayya v. Bajahlakshmi Venkamma Rao.^ 

1. (’80) 17 AIR 1930 Lah 211 (212) : 120 I. C. 70 (DB), Amar Nath v. Mi. Ralli, 
(*22) 9 AIR 1922 Mad 417 (420) : 70 Ind Cos 743 (DB), Ganapathi Mudaliar v. 
Krishnamachari. (Prior proceedings being by way of suit where remedy lay only 
in execution under S. 47, Civil Procedure Code.) 

(1900) 28 Mad 621 (626) (DB), Uurugesa Mudaliar v. J attar am Davy. (Suit mis- 

oonoeived_Claim to recover specific property instead of for value of goods.) 

(’72) 17 Suth W B 266 (267, 269) (DB), Ijtuihman Parshad v. Nimhoo Pershad, 
(OaoM of action misconceived.) 
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Grounds of dismissal, such as the following, are not covered by 
the section: 

(1) Thai the darJihast is not sustainable on a construction of a 

decree." 

(2) That the alleged fraud is not proved.® 

(3) A suit was tiled for money in the Union Court of Bahar which 

passed the following order : “It being desirable that there should 
be a proper trial conducted by persons versed in law of the 
question regarding the document filed by the plaintiffs and 
regarding the question of the rate of interest, this Court orders 
that the suit be conducted in the proper Court.” It was held 
that this was not a case contemplated by the section.^ 

<4) That the claim in the prior proceedings was premature.® 

(5) That the plaintiffs, not being the nearest reversioners, were not 

entitled to sue.® 

(6) In an application for transfer of a decree, that it was barred by 

limitation and that it was not shown that the judgment*debtor 
had no property within the local limits of the Court which 
passed the decree.^ 

(7) In an application for execution, that it was not in accordance 

with law.® 

(8) That the plaintiff was negligent.® 

(9) That the suit disclosed no cause of action.^® 

(lO) That the final decree having been already passed an application 
for a final decree could not be sustained.^^ 

2. (’28) 15 AIR 1928 Bom 323 (325, 326) : 113 Ind Gas 515 (DB), Hari Janar- 
dhan v. Krishnaji Balkrishna. 

3. (’24) 11 AIR 1924 Bom 39 (39, 40) : 76 Ind Gas 557 (DB), SomshikJiarswami 
V. Shivappa Mallappa. 

4. (’28) 15 AIR 1928 Gal 46 (47) : 106 I. G. 324, Botiomali Gope v. Fakir Chand, 

5. (’19) 6 AIR 1919 Gal 381 (382) : 46 Cal 870 : 51 Ind Gas 922 (DB), Dwarka 
V. Aiul Chandra. 

[But see (’39) 26 AIR 1939 Bom 26 (30) ; ILR (1939) Bom 9 : 179 Ind Gas 441 
(DB), Maneklal Kalidas v. Shivlal Dayaram.} 

6. (’30) 17 AIR 1930 Lah 211 (212) : 121 I. C. 70 (DB), Amar Nath v. Mt. BalH. 

7. (*18) 5 AIR 1918 Mad 23 (23, 24): 45 I. C. 460 (DB), Vidhya Thirtha Sivami- 
yal V. Venkataravia Iyer. 

8. (’08) 1908 Pun L B No. 125, p. 378 (381), Ganga Earn v. Mt. Durgi. 

(’37) 24 AIR 1937 Mad 760 (761, 762) : 174 I, C. 28, Appaji Chetty v. Gavinda- 
samy Eeddi. (Execution petition filed neither by party nor by duly authorized 
vakil — Application not being in accordance with law under Article 182 (5) held 
did not save limitation.) 

9. (’31) 18 AIR 1931 Nag 109 (110) : 121 Ind Gas 55, Baliram v. Supadasa. 

10. (’88) 1888 Pun Re No. 19, Earn Chand v. Shadi (Suit on dishonoured 

hundi —No allegation in the plaint of presentment and dishonour.) 

11. (’38) 25 AIR 1938 Lah 117 (119) : ILR (1937) Lah 671 : 175 I. C. 846 (DB), 
JodhSinghy. Firin Bhagioan Das Nanak Chand. (AIR 1937 Lah 404 Reversed.) 
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It is clear that the section does not apply where the prior suit haj? Section 14 
ended in a decree in favour of the plaintiff. In such cases, however, Notes 22-23 
there may he a revival of the cause of action and the plaintiff may he 
entitled to a fresh period of limitation on the principles discussed in 
section 9 Note 

23. “Jurisdiction.**—A defect of jurisdiction may be territorial,^ 
or in relation to the subject-matter.^ 

The want of jurisdiction may arise after the institution of the 
proceeding, as for instance, where by a later ruling of a competent 
Court, the jurisdiction is taken away.^ Similarly, where after the 

% 

12. See however (’38) 25 AIR 1938 Pat 321 (322): 174 I. C. 630 {D'B),Gajanand 
Marwariv. Nonidh Lai. (In this case prior suit was one for possession and it was 
decreed and the plaintiff also obtained possession in execution but was subsequently 
dispossessed by the same defendant—In deciding that the subsequent suit was not 
barred by limitation the Patna High Court held that the period of the prior suit 
should be excluded in computing limitation—This decision purported to follow AIR 
1916 P C 96—But it is submitted that the true principle in such cases is that of 
satisfaction and revival of cause of action above referred to and not that of exclu¬ 
sion of time under this section.) 

Note 23 

1. (’26) 13 AIR 1926 Mad 813 (813, 815) : 95 Ind Cas 587, Panchapakesa Iyer v. 

Natesa Paitar. 

(’80) 5 Bom 48 (57, 60) : 7 Ind App 181 : 4 Sar 173 : 3 Suther 778 : 3 Shome L R 
217 :4 Ind Jur 472: 7 Cal L R 320 (PC), Lukshman Dada Naik v. Ramchandra 
DadaNaxk. (No jurisdiction over the place in which the land in suit was situate.) 

(’71) 15 Suth W R 69 (69) (DB), Banee Madhub Lahoree v. Bipro Bass Bey. 

2 . (’78-79) 3 Bom 223 (226, 227) (DB), Putali Mehati v. Tulja. (Non-production 
of certificate of Collector under Section 6, Pensions Act, which gave jurisdiction 

to Court.) 

(’84) 1884 Pun Re No. 59, Bharam Bas v. Eshri Pershad. (Summary proceedings 
to enforce an award—Award being indefinite was incapable of being dealt with in 
summary proceedings.) 

(’89) 1889 Pun Re No. 67, Niadar Mai v. Shankar Bas. (Do.) 

(’ll) 9 Ind Cas 642 (642) (Mad), Gopisetty Narainsawmi Naidu v. Tallanraju 
Vencatasuhrayudu. (Revenue Court having no jurisdiction to entertain a suit for 

kattubadi against an inamdar in Madras.) 

(*70) 12 Suth W R 46 (46) : 3 Beng L R A C 233 (DB), Mohun Chundcr v. Azeem 
Oazee. (Suit against a dead person — No jurisdiction.) 

iSee (’07) 34 Cal 619 (626, 627): 11 Cal W N 649 : 6 Cal L Jour 405 : 2 Mad L Tim 
406 (DB), Laliteshtvar Singh v. Bameshwar Singh. (Leave granted by R^is- 
trorof High Court—Leave invalid 08 being not of the proper authority as required 
by piause 12, Letters Patent (Calcutta).)] 

3- (?41) 28 AIR 1941 Peeh 8 (6) : 192 Ind Cas758(DB), Bank of Northern 

Iddia Ltd. v. Lekhu Bam. (Award between Bank and private individual—Bank 
good faith carrying on proceedings for execution of award in Sub-Judge s Court 
^/^Isnbeequent ruling declaring that such awards were cognizable by District Judge 
/ .—Held Section 14 applies.) 

^ (»22) 9 AIR 1922 All 74 (76) : 44 AU 296 : 66 Ind Cas 214 (DB). Parbofi v. Bajah 
Shyam Bikh. (Rent decree-holder under Agra Tenancy Act suing in civil Court 
to set aside alienation by insolvent tenant — XiOter decision n^ativing right of 
civil suit.) 

.(*96) 19 Mad 90 (08, 04, 96) (DB), Subbarau Naidu v. 7agana Pantulu. (Suit in 
Madras Presidency Small Cause Court — Defendant outside jurisdiction — Leave 
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Section 14 institution of a suit on a mortgage, the plaintiff amends the plaint by 
Notes 23-24 the deletion of the relief as to sale and thereupon the plaint is returned 

from the regular side for presentation to the Small Cause Court, the 
]dainti(l' is entitled to the benefit of this section.^® 

The expression “defect of jurisdiction" means a defect of juris¬ 
diction peculiar to the Court in which the proceedings were taken, 
aii'l docs not cover such mistakes as the presentation and prosecution 
of an appeal which does not lie at all to any Court.^ A defect of 
jurisdiction is due to the provisions of the law itself and not due to 
llic laches of parties.^ 


The word “jurisdiction" occurring in this section has been 
interpreted liberally.® In a case where an execution application for 
sale of properties, not included in the mortgage, was dismissed on the 
ground that no decree under o. 34 R. 6 of the Civil Procedure Code had 
been obtained, the Patna High Court^ held that as the executing Court 
would he acting without jurisdiction if execution were ordered in the 
absence of such a decree, the dismissal was on account of defect of 
jurisdiction. 


Where a Court has no power to make an order, it does not mean 
that it has no jurisdiction in the matter.® 


24. “Other cause of a like nature.” — In construing these 
words, it has been observed in some cases^ that, if there was an inability 


of Registrar obtained under Rules for filing suit—Subsequently the rule declared 
ultra and leave of Court made necessary.) 

3a. (’40) 27 AIR 1940 All 145 (147) : 187 I. C. 336, Dal Singar Eoeri v, Chandi 
Singh. 

4. (’ll) 11 lud Cas 880 (881) : 1912 Pun Ee No. 22, Uoti Singh v. Maghar. 

(’93) 1393 Pun Re No. 45, Sultan v. Ala Buhhsh. 

5. (’86) 10 Bom 604 (609) (DB), Bai Javina v. Bai Ichha. (Prior suit dismissed 
owing to plaintiff not having registered sale certificate at date of institution 
of suit.) 

(’33) 20 AIR 1933 Mad 197 (199) : 140 Ind Cas 270, Narosimhacharyulu v. 
Sabhnadri Apya Rao. 

7. (’20) 7 AIR 1920 Pat 462 (462, 463): 58 Ind Cas 40 (DB), Karimulldh Shah v. 
Muhainvtad Rasa. 

8. (’68) 9 Suth W R 402 (403, 412, 413) : Beng L R Supp Vol 985 (FB). Hurro 
Chunder Roy Chowdhury v. Sooradhonne Debia. (Dismissal of an application 
for mesne profits on the ground that the decree does not grant it is not for want 
of jurisdiction—Per Macpherson and Kemp, JJ.—Loch, J., concurring; Peacock, 
C. J., dissenting.) 

*(’76) 25 Suth W R 540 (541) (DB), Perhlad Sein v. Guinness Dali Tewary. 

[See however (’25) 12 AIR 1925 Cal 1258 (1260) : 89 Ind Cas 744 (DB), Kayem 
Biswas V. Bahadur Khan. (The word ‘jurisdiction’ may be used in the sense 
of power to make an order.)] 

Note 24 

1. (1900) 22 All 248 (257, 253) : 1900 All W N 64 (FB), Mathura Singh v. Bha- 
wani Singh. (Strachey, C. J.) 

<’12) 14 Ind Cas 437 (438) : 6 Low Bur Rul 43 (DB), Po Nyun v, Muthu Karap- 
pan Chetty. 
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in the Court to entertain the former suit, produced by any cause not 

connected m any way with want of good faith or due diligence in 

the plaintiff, that cause is of a like nature to defect of jurisdiction. 

Adopting this view, the following were held not to be causes of a like 
nature : 

(1) A wrong party suing.- 

( 2 ) Plaintiff’s inability to produce a registered certificate of sale 

with the suit.-^ 

(3) “Non-suit” of plaintiff for neglect to state the boundaries of 

property."* 

( 4 ) Neglect or laches of plaintiff in stating or prosecuting his case.^ 

( 5 ) Want of notice required by s.80 of the Civil Procedure Code.® 

(6) Dismissal of prior suit for default.^ 

(7) Dismissal of an application for want of a necessary affidavit.® 

(8) Prior application for execution not being presented by the 

decree-holder or by a vakil duly authorized on his behalf.® 

But, a liberal construction of these words has been also favoured^® 
and it has been observed that a cause of a like nature need not be 
always one, which the plaintiff could have avoided, becau.so it is 
equally in the plaintiff’s own power to avoid suing in a Court witiiout 
jurisdiction.** In other words, given good faith and due diligence a 
cause is not prevented from being of a like nature to defect of juris- 
diction merely because it was in the plaintiff’s own power to avoid, or 

<’75) 7 N \V P H C R 284 (287) (DB), Bahai Singh v. Mt. Gauri. 

(’72) 17 Suth W R 266 (267, 269) (DB), Luchmun Pershad v. Ni^nhoo Pershad. 

2. (’81) 7 Cal 367 (368, 369) (DB), Rajendro Kishore Singh v. Bulahy Mahton 
(Manager of plaintiff suing instead of plaintiff himself.) 

3. (’86) 10 Bom 604 (609) (DB), Bai Jainna v. Bai Ichha. 

4. (’66) 6 Suth W R 184 (185,186): BengLR Sup Vol 553 (FB), Chwider Madhnb 
Chucherhutty v. Ram Coomar Choudhry. (Loch and Pundit, JJ., dissenting.) 

5. (’98) 1898 Pun Re No. 34, Raja of Faridkoie v. Sardar Gurdayal Singh. 

6. (’12) 13 Ind Cas 260 (261) ; 5 Sind L R 181, Manghamvial v. V. Fernandez. 

(Want of notice due to plaintiff’s laches and disregard of law_ Obiter.) 

7. (’29) 16 AIR 1929 Nag 219 (221) ; 25 Nug L R 99 ; 116 I. C. 509, Chintaman 

V. Kisan, 

8. (’24) 11 AIR 1924 Pat 40 (41) : 79 Ind Cas 696 (DB). AkhajKhali/av. Ramlal 
Marwari. (It is not defect of jurisdiction.) 

9. (’37) 24 AIR 1937 Mad 760 (762) : 174 Ind Cas 28, Aypaji Chetti v. Covinda- 
eami Reddi. 

10. (’39) 26 AIR 1939 Bom 26 (30) : I L R (1939) Bom 9 ; 179 Ind Cas 441 (DB) 
Manek Lai Kalidas v. Shivlal Dayaram. (Former suit dismissed because the 
cause of action had not accrued though it was the same— Held S. 14 applied.) 

(’19) 6 AIR 1919 Mad 1071 (1074) : 41 Mad 701 : 46 Ind Cas 265 (DB). Kannu 
aatny Pillai v. Jagathambal. 

11 * (’88) 10 Cal 86 (88) ; 13 Cal LR218(DB), Deo Prasad Singh v. Pertab Koeree 
(A case of misjoinder of causes of action under the Act of 1871.) 
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Note 24 


2.Lim.37. 
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Section 14 the dismissal resulted from his own act or from a bona fide mistake' 

Note 24 of law or procedure.^" The test, accordingly, appears to be whether, 

like jurisdiction, the cause in question led to the inability of the Court 
to entertain the suit, good faith and diligence being granted. 

In the following instances, the causes were held to be of a like 
nature to defect of jurisdiction : 

(1) The present plaintiff having claimed the relief in the prior 

suit in a wrong capacity.'^ 

( 2 ) Prior proceedings being barred by the existence of an 

unvacated previous order on the matter.'^ 

(3) When the plaintiffs had applied to continue a suit begun 

by another but their application was dismissed on the 
ground that it w'as one which the Court was not com¬ 
petent to entertain, they instituted an independent suit 
by themselves.'® 

(4) Failure to obtain sanction necessary to try a suit relating 

partly to property outside jurisdiction.'® 

(6) Decree in a suit being vacated on the ground of non-service 
of summons.'^ 

(6) Want of power of attorney in favour of a mother who sued 

on behalf of her sons.'® 

(7) Where jurisdiction of the Court to entertain the suit depends 

on leave being granted by the Court, and the Court grants' 

12. (1900) 22 All 248 (255) ; 1900 All W N 64 (FB), Mathura Singh v. jBhawani 
Singh, (Per Strachey, C. J.) 

(’12) 14 Ind Cas 437 (438) : 6 Low Bur Bui 43 (DB), PoNyxtn y^Muthuharuppan 
Chetty. (One partner of a firm suing on a promissory note executed in favour of 
all the partners without an endorsement in his favour by the other partners who.- 
were alleged to have sold their interests to plaintiff—ifthis was too obscurer 
and legal a point for the party.) 

(’35) 22 AER 1935 Lah 736 (737, 738) ; 156 Ind Cas 378 (DB), Lorind Chand 
Parmanand Sons v. Bahadur Khan. (‘Act of insolvency’ held to be too technical 
an expression for the party.) 

is. (’16) 3 AIR 1916 P O 96 (101, 102) : 43 Cal 660 : 33 Ind Cas 452 (PC), Sm. 
Nrityamoni Dassi v. Ldkhan Chandra Sen. (Defendants claiming a relief without, 
getting themselves transferred as plaintiff and claim being therefore disallowed.) 

14. (’28) 15 AIB 1928 All 10 (11) : 108 Ind Cas 134 (DB), KanhaiyaLal v. Suraj. 
Karan. 

15. (’19) 6 AIR 1919 Mad 572 (573) : 52 Ind Cas 465 (DB), Arunachallam Pillai 
V. Vellaya Pillai. 

16. (’74) 6 N W P H C R 225 (230, 231) (DB). Steivart Skijiner v. WilliamOrde^ 

17. (’72) 17 Suth W R 518 (518, 520). (DB), Nobo'Coojnar Chuckerbutty v. 
Koylashchunder Baroore, 

[See however (’73) 1873 Pun Re No. 17, Lallu Mull v. Shahsada Mahomed.^ 

18. (’75) 1875 Pun Re No. 69, Sirdar Bakshish Singh v. FutUh Singh. (Court’s 
inability to try the suit on merits in the absence of power of attorney is a caus^ 
of a like nature.) 
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such leave but subsequently recalls it and rejects the plaint. 

^ This divergence of view on the construction of the words 
a cause of a like nature’ has led to divergent decisions in almost 
identical circumstances. Where in a suit for a mere declaration, the 
consequential relief of possession was not asked for, and the suit*was 
dismissed under s. 42 of the Specific Relief Act, the Madras High 
Court^ has held that the Court being deprived of its discretion of 
granting a declaratory decree in such a case, the cause was in the 
nature of a defect of jurisdiction. The same Court has also held that 
the inability of a Court to decide on the lawfulness of the plaintifif’s 
claim, owing to his wrongly framing his action, involves a cause of a 
like nature.2« The Patna High Court^^ similarly, held that where a 
decree-holder joined in his execution petition a relief, which was not 
in conformity with the decree, the case was analogous to misjoinder 
of causes of action and the cause in question was in the nature of 
a defect of jurisdiction. The Rangoon High Court has, on the other- 
hand, held that the mistake of a party with regard to the relief he 
seeks arises out of the incompetence of his advisers and that, as such, 
it is not a cause of a like nature.Again, where a person proceeded 
by way of a suit instead of making an application for his remedy, the 
Bombay High Court^^ held that such an error of law was a cause of a 
like nature. But the Madras High Court“^ has held that the failure 
of the plaintiff in the prosecution of his claim by a suit cannot be 
attributed to anything connected with the jurisdiction of the Court. 
In a Nagpur case, an appUcation under s. 144. Civil Procedure Code, 
was made instead of a suit being instituted for money wrongly paid* 
It was held that the time of the proceeding of the application ought 
to be excluded.2^ In a recent case,^^ where an appeal was filed (in a 

18a. (-39) 26 AIR 1939 Pat 86 (88) : 182 Ind Cas 632 (DB), Kalurmn v. Janistha 
Lai. (Master on the Original Side of the Calcutta High Court granting leave and 
subsequently recalling it.) 

19. (’26) 13 AIR 1926 Mad 1081 (1081. 1082) : 98 Ind Cas 14. Venkamma v. 

P. Parthasarathy <£ DroUiers. 

20. (’23) 10 AIR 1923 Mad 347 (348, 349) : 73 Ind Cas 139 (DB), Kwnhi Kuttiali 
V. Kunhaviviad. 

21. (’24) 11 AIR 1924 Pat 471 (473) ; 3 Pat 42 : 75 Ind Cas 312 (DB), Kishore 
Mai V, Jagdish Narain Singh. 

22. (’34) 21 AIR 1934 Rang 158 (158) i 152 Ind Cas 415, Maung Pu v. XJ Paing. 

23. (’20) 7 AIR 1920 Bom 208 (209) : 44 Bom 97 : 55 Ind Cas 967 (DB), Ganpat 
Boo V. Anand Rao. (Suit for refund of excess amount recovered by defendant in 
prior execution against plaintiff dismissed as not being maintainable. Asubsequcnt 
execution petition filed on the execution side.) 

\See (’20) 7 AIR 1920 Bom 361 (352) : 67 Ind Cas 551 (DB). Ibrahim Harun 
Jaffer v. Jusaf Hussain Jaffer. (Prior suit to set aside ex parte decree not 
lying—Subsequent application under O. 9 R. 13_ Obiter.)] 

24. (’22) 9 AIR 1922 Mod 417 (418, 420) ; 70 Ind Cas 743 (DB), Ganapathy 

Mudaliar v. Krishnamacliari. ^ 

24a. (’23) 10 AIR 1923 Nog 94 (94, 96) : 71 Ind Cos 42, Lakshman v. Bishram 

24b. (’38) 26 AIR 1938 Mad 41 (42) ; 175 Ind Cas 767, Kesavan Nambudri v 
Theva Amma. 
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Section 14 
Notes 24-25 


case under S. 47 , Civil Procedure Code) as being the proper remedy 
under the decisions then prevailing, but it was subsequently held that 
a suit under o. 21 R. G3 was the proper remedy, and thereupon a suit 
was filed, it was held by the Madras High Court that the failure of 
the aiipcal was due to a “cause of a like nature.” 

Defect of iurisdiction or a cause of a like nature must be such 
that it has prevented the Court from entertaining the suit. It has no 
application where the suit is entertained and decided, even if it be on 
grounds, such as the following : 

(1) Res judicata."'’* 

( 2 ) Ijimitation."*^ 

(3) That the award in question was void and not binding.^^ 

See also Note 25. 

25. ‘‘Unable to entertain.”—The Act of 1859 used the words 
unable to decide upon it.” The Act of 1871 used the words “unable 
to try it.” In India Publishers^ Ltd. v. Aldridge} a case of misjoinder 
of parties arising before the Act of 1908, i.e., before explanation iii was 
added to the section, Maclean, C. J., observed as follows: 

“ There is a marked difference between the language of the Act of 1859 and 
that of the existing Limitation Act. In the present Act the words are * unable to 
entertain;' in the previous Act the words are ‘ unable to decide upon it.’ A Court 
may be able to entertain a suit in its inception, but be unable to decide it on the 
merits, owing to some defect, not in jurisdiction, but in procedure. There must 
have been some reason for this change of language, and a possible reason is that 
the Legislature intended to limit the benefit of the section to cases, where the 
Court had no power to embark upon the case at ail.** 

The section would seem to apply not only where the Court in 
which the prior proceedings were pending rightly thought it had no 
jurisdiction in the matter, but also where it thought so erroneously.^ 

25. (’21) 8 AIR 1921 Pat 225 (226) : 63 Ind Cas 593 : 6 Pat L Jour 593 (DB). 
Braja Gopal Mukherji v. Tara Chand Marwari. 

26. (’85) 11 Cal 264 (265, 266) (DB), Nobin Chunder Kurr v. Bojomoye Dossee. 
(Though the suit would have been within time if certain payments made had been 
alleged in the plaint.) 

(’99) 26 Cal 414 (416, 417, 422) : 3 Cal W N 233 (235) (FB), Bisliambhar Haidar 
Boyiomali Haidar. 

27. (’33) 20 AIR 1933 Nag 130 (133) : 144 Ind Cas 948 : 29 Nag L R 272. Maha- 
raj Sai v.Kedar Nath. (Cancellation of the award is not a cause of alike nature.) 

Note 25 

1. ( 08) 35 Cal 728 (733) : 12 Cal W N 473 (DB). (“Entertain — Receive and take 
into consideration”—From Webster’s International Dictionary.) 

2. (’35) 22 AIR 1935 Oudh 501 (503) : 15S Ind Cas 267 (DB), Gappoo Singh v. 
Harcharan. 

(’32) 19 AIR 1932 All 340 (342) : 54 AH 423 : 140 Ind Cas 178, Baghunandan 
Chaube v. Bhuwal Tewari. 
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There was a decree against several defendants in the trial Court fixing- 
each defendant with distinct and several liability. The decree against 
R. one of the defendants, was cx parte. The other defendants appealed 
against the decree making R a respondent. No notice of appeal was. 
however, served on R and the appeal was dismissed. R filed an appli- 
cation to the trial Court to have the ex parte decree against him set 
aside but the Court dismissed the application on the ground that the 
application should have been made to the appellate Court. Subsequently, 
R applied to the appellate Court to have the appeal re-opened on the 
ground that he had no notice of the appeal, and his application was 
dismissed as barred by limitation. The High Court^^ reversed the 
decisions of the Courts below and held that in the particular case, 
the Court of the first instance was wrong in holding that it had no 
jurisdiction to entertain an application to have the ex parte decree 
set aside and that the lower appellate Court was also wrong in not 
applying s. 14 to the application made by R to re-hear the appeal. 
The High Court held that r was right in having applied to the trial 
Court to have the ex txirte decree set aside and that the lower appellate 
Court ought to have excluded the time occuiiied in the prior proceedings 
in computing the period of limitation for the application by R to have 
the appeal re-opened. Similarly, where a prior execution application 
was presented in the proiDer Court but the Judge presiding over the 
Court sat for some time in a Court at another place and taking up 
the application in the latter Court, ordered execution to proceed, and 
on appeal, the order was set aside for want of jurisdiction in the Judge 
at the latter place, the time taken in these proceedings was excluded.^ 

The section is also applicable where the prior proceeding was 
pending in a wrong Court on account of a mistake on the part of the 
Court and not of any fault of the party.* 

(’37) 24 AIR 1937 Nog 69 (69, 70): 170 Ind Cas 115; IL R (1937)Nag 311, Motilal 
Madanlal v. Musa Muhamrnad. 

(■25) 12 AIR 1925 Oudh 493 (494) : 89 Ind Cas 443, liaghubar Dayal Singh v. 
Kanhaya Buz. 

(’73) 20 Sutb W R 433 (437) (DB), Bibee Khodajamnissa v. B. F. Stevens. 
iSee (’16) 3 AIR 1916 Lab 202 (203) ; 33 Ind Cas 808, Aza 7 n AH v. Akhtar.] 
[But see (’18) 5 AIR 1918 Mad 94 (95, 96) : 43 Ind Cas 6 (DB), Abdulla Koya 
V. Kalluinpurath Kanaran. (Execution application for compensation under 
Ss. 5 and 6, Malabar Compensation for Tenants’ Improvements Act, 1900. First 
Court dismissed execution petition for want of proof of allegations. Sub-Court in 
appeal also added that plaintifi’s remedy was not in execution but was by suit. 

No appeal from latter. In the subsequent suit for same relief held that 8. 14 did 
not apply to exclude the time of the pendency of execution proceedings as on a 
correct view of the law, the remedy was on the execution side.)] 

2a. (’32) AIR 1932 All 840 (341, 342) ; 54 All 423 : 140 Ind Cos nH^Uaghunandan 
Chaubc V. Bhutoal Tewari. (The two applications by Rwere for the same relief.) 

3. (’25) 12 AIR 1925 Bom 113 (114, 115) : 85 Ind Cas 778 (DB). Pandu Dagadu 

V, Jamnadas Choiumal. (Affirming AIR 1923 Bom 218.) ^ 

4. (’85) 22 AIR 1935 Oudh 501 (503) ; 158 Ind Cas 267 (DB), Oappoo Singh v 
Harcharan. (A Subordinate Judgesent a suit pending before him to an Additional 
Subordinate Judge who was found subsequently to have no jurisdiction ) 
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Section 14 a hold a decree against B with a charge on his iiroperty. c, who 

Notes 25-26 also obtained a decree against B, brought the property to sale. In 

more ajiplications than one, A applied for and obtained amounts from 
out of tlic sale i>roceeds towards the discharge of his decree-debt. 
Subsequently, the sale being set aside A was ordered to refund the 
amounts he had obtained. A, after making the refund, filed an 
application to execute his decree. The Punjab Chief Court^ held that 
the Court was ultimately “unable to grant” the remedy as the auction 
.sale was set aside and excluded the period of the prior application 
under s. 14 . It is submitted that this view of the inability of the Court 
is wrong as it did not originate in any defect of jurisdiction or a cause 
of a like nature. 

Where the prior suit was decreed in the first Court but was 
dismissed in appeal on the grounds mentioned in the section, it is not 
as if the period of the appellate proceedings alone is to be excluded. 
The period from the institution of the suit is to be deducted provided 
it was spent in good faith.® 

The section only says that the Court was unable to entertain the 
prior proceeding. It does not mean that the prior proceeding ought to 
have been dismissed by the Court. The section applies even w'here 
the plaint or an application in the prior proceeding is returned for 
presentation to the i^roper Court.^ It has been held to apply even 
where the prior proceeding has not terminated at the date of the 
second suit, but is pending before the Court not having jurisdiction. 
A filed a suit against B in the Small Cause Court of Kumbakonam for 
rent within limitation. While it was pending trial, he filed another 
suit against the same defendant for rent for the same period in the 
Small Cause Court of Tiruvadi after the period of limitation had 
expired. The former Court suhseq 2 iently returned the plaint on the 
ground that it had no jurisdiction. In computing the period of 
limitation for the latter suit, the Madras High Court® held that the 
period between the date of the institution of the former suit and the 
date of the institution of the latter should be excluded notwithstanding 
the pendency of the former suit on the date of the institution of the 
latter. 

26. Misjoinder — Kxplanation III, — Before explanation ni 
was enacted, there was a conflict of opinions among the High Courts 


5. (’09) 2 Ind Gas 102 (103, 105) : 1909 Pun Re No. 52 (DB), Peachey v. Punjab 
Banking Co. Ltd., Lahore. 

6. (’29) 16 AIR 1929 Rang 55 (57): 6 Rang 691:117 Ind Gas 52 (DB),G. Bhandari 
V. B. Nihalchand. (The technical point taken and decided against the plaintiff 
in the appeal was not in issue in the first Court stage.) 

7. (’32) 19 AIR 1932 All 377 (378) : 133 Ind Gas 108 (DB), Mt. Ram Pati v. 
Phool Singh. 

[See however.(’7l) 1871 Pun Re No. 64, Heera Lai v. Sheo Buksh.l 
See also Section 14 Note 12. 

8. (’72-73) 6 Mad H C B 45 (46, 50) (DB), Lee Morris v. Sapamhteetha Pillay. 



BONA FIDE PROCEEDING IN COURT WITHOUT JURISDICTION 583 


on the question whether misjoinder was a defect coming under the 
section.^ It had also been decided in some cases that nonjoinder was 
not a caiise of a like natui*e to defect of jurisdiction.^* It was to set 
at rest this conflict that explanation iii was added to the section,^ 
under which, misjoinder of parties or causes of action is deemed to be 
a cause of a like nature to defect of jurisdiction.'^ 

Explanation ill speaks only of misjoinder. Is 'iioiijoiiideT covered 
by the principle of the section In a case of nonjoinder of a person 
as plaintiff, the Madras High Court decided that it is a cause of a like 
nature to defect of jurisdiction.® There was, however, no discussion of 
the distinction between nonjoinder and misjoinder. In a Sind case,® 


Note 26 

!• Mlslolnd^r is not such a defect: 

(’ll) 9 Ind Cas 680 (681) : 1911 Pun Re No. 8, AUa7i Khan v. Dost MuJiamtnad. 

( 05) 29 Bom 219 (225, 226): 7 Bom L R 90 (DB), Varajilal v. Someshwai'. 

(’08) 35 Cal 728 (735, 736) (DB), India Publishers Ltd. v. Aldridge. 

(*96) 17 Mad 299 (302) (DB), Thirlha Sami v. Seshagiri Pai. (Misjoinder of 
parties and causes of action.) 

(’78-80) 2 All 622 (625), Suhhag Das v. Gohind Prasad. (Overruled in 22 

All 248.) 

M/f/ofd<fcr if m couse of a Hko nature : 

(1900) 22 All 248 (258, 259, 260, 261) : 1900 All W N 61 (FB). Mathura Suigh v. 
Dhawani Singh. (Overruling 2 All 622.) 

(’84) 10 Cal 86 (88) : 13 Cal L R 218 (DB), Deo Prosad v. Pertah Kairee. 

(’01) 24 Mad 361 (363) (DB), Venlcataratnam Naidu v. Paniaraju. 

(’99) 22 Mad 494 (500, 501, 506) (DB), Assan v. Pathumma. 

(’96) 23 Cal 821 (825, 826) (DB), MulUck Kef ait Hossein v. Sheo Prasad. 

(’97) 20 Mad 48 (50, 51) (FB), Venkiti Nayak v. Murugappa Chetty. (Misjoinder 
of causes of action without leave under O. 2 R. 4, C. P. C.) ' 

la. (’90) 12 All 207 (208, 209): 1890 All W N 76 (DB), Jema v. Ahmad AH Khan. 

(Non-joinder of a plaHitiff not a cause of a like nature.) 

(*66) 5 Suth W R 281 (281) (DB), Nilmndhub Surnokar v. Kristo Doss Stirtiokar, 
(Non-joinder of defendant.) 

2. (’34) 21 AIR 1934 All 088 (692); 57 All 145 : 150 Ind Cas 135 (FB), Sadayalan 
Pa7ide V. Pafnehandra Gopal. 

(’12) 14 Ind Cas 437 (437): 6 Low Bur Rul 43 (DB), Po Nyun v. Muthukarappa^v. 

3. (’15) 2 AIR 1915 Lah 474 (475) : 27 Ind Cas 927, Ahmad v. Sultan. 

(■24) 11 AIR 1924 Pat 471 (473) : 3 Pat 42 : 75 Ind Cas 312 (DB), Kishori Mai v. 
Jagdish Narain Singh. 

4. (’16) 8 AIR 1916 Lab 234 (236) : 32 Ind Cos 497 : 1916 Pun Re No. 41 (DB), 
Kalu Y. Mehru Mai. (Question raised but not considered.) 

5. (’23) 10 AIR 1923 Mad 347 (348, 349) : 73 Ind Cas 1.39 (DB), Kunhikutiiali v. 
Kunhammad. (Non-joinder of co-trustees in a suit to remove manager of a mosque 
and for appointment of a receiver for the mosque properties.) 

[See also (’90) 13 Mod 451 (452, 453) (DB), Narasimma v. Muttayyan. (Some of 
the mortgagees suing for their share of the mortgage money—Suit dismissed as 

not maintainable—All the mortgagees then suing — Held, S. 14 applied_This 

case was before Act of 1908.)] 

6 . (’21) 8 AIR 1921 Sind 13 (14, 15) : 62 Ind Cas 507 : 15 Sind L R 11 (DB), 
Ibrahim v. Firm of Oulam Hussain. (Non-joider of plaintiff.) 
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Notes 26-27 


27. Explanation I. — When a plaint is ordered to be returned 

for presentation to the proper Court, the proceedings cannot be said 

to bo "ended" until the plaint is made ready for return. Hence, the 

period between the date of the order and the date on which the plaint 

is made ready for return as per 0.7 R. lo of the Civil Procedure Code 

is to be dediactedd That is, if after an order for return of the plaint 

is made by the Court, the plaint is actually returned to the party by 

the Court sometime afterwards, the period of delay so caused must 

also be deducted.^ But no period after the actual return can be 

deducted. Thus, the time taken after the return of the plaint, for 

getting back the promissory note sued on, cannot be excluded : the 

absence of an endorsement of return is only an irregularity and cannot 

extend the period of exclusion where the plaint has been actually 
returned.^ 


also of nonjoinder of a plaintiff, it was observed that misjoinder and 

nonjoinder are only variations of the same defect, viz., the omission 

to liave the proper parties or causes of action included in a suit or 
apjtlication. 


i 


The Court, which returns the plaint, has no power to fix a period 
uithin which it should he presented to the proper Court and no such 

Note 27 

^Singli Gurdit Singh v. Moia 

(’33) 20 AIR 1933 Cal 914 (915, 916, 917, 918); 60 Cal 1122 :149 Ind Cas 79 (DB), 

^ eerendrabhooshan Lahiri v. Berhampur Oil Mills Ltd. (Authorities of all 
Courts reviewed.) 

( 33) 20 AIR 1933 Lah 611 (611): 144IndCas5 (DB),Dinv. Qurhaksh 
Singh. (Party should not suffer by laches of Court.) 

(’26) 13 AIR 1926 Mad 178 (178, 179) : 92 Ind Cas 373, Sinna Karuppan v. 
Muihuiak Chettiar. 

[See (’13) 20 Ind Cas 183 (183,184) (DB) [CaX), Mohendra Prasad Singh v. Nanda 

Prosad Singh. (Where the order of return was promulgated on a day subsequent 

to its signing, held limitation would not run till the date of promulgation.)] 

[See also (’38) 25 AIR 1938 Pat 203 (203, 204) : 175 Ind Cas 89, Isivar Dayal v. 

Badri Lai. (Plaint ordered to be returned—Costs awarded to defendant_Plaint 

required for preparing decree — Proceedings terminate only when the decree is 
prepared and signed.)] 

[But see (’75) 24 Suth W R 26 (27, 28) (DB), Ahhaya Churn Chuckerbuty v. 
Gour Mohun Dutt. (This was based on the then Code of Civil Procedure.)] 

2. (’39) 26 AIR 1939 All 590 (591) : ILR (1939) All 709 : 184 Ind Cas 860, Jafar 
Uddin V. Debi Prasad. 

(’22) 9 AIR 1922 Bom 160 (160) : 64 Ind Cas 160 : 46 Bom 211 (DB), Nagindas- 
Kapurchand v. Maganlal Panachand. ’ ^ 

(’21) 8 AIR 1921 Bom 379 (379); 45 Bom 443 :59 Ind Cas 743 (DB), Basavananva 
^'chandr^ Ganga Charan v. 


(’97) 7 Mad L Jour 261 (262) (DB), Bapu Amtnal v. Govinda Padayachi. 

(’87) 1887 All W N 302 (303), Bisheshar Singh v. Bam Danr Singh. 

I°dCas 740.BAttia Mai GaindaMal v. 

Mukta Parshad. 
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period can be deducted.* See also Authors* Commentary on the Civil Section 14 
Procedure Code, 3rd Edition, 0.7 R. 10 Note 9 . Notes 27-29 

Where the order returning the plaint undergoes first and second 
appeals, the i^roceedings started by the presentation of the plaint do 
not come to an end till final orders are passed in appeal and in case 
of a remand by any appellate Court, till the proceedings after remand 
are also concluded.® (see also Note ll.) 

28. Time for obtaining copy of the order in prior 
proceedings — Explanation I. — The party is not entitled, under 
this section, to exclude the time required to obtain a copy of the order 
which ended the prior proceedings when the subsequent suit can be 
instituted without such copy.* But when a plaintiff has applied for a 
copy of the judgment and decree in order to enable him to prefer an 
appeal therefrom, he may be deemed to have been prosecuting the 
proceeding, at least during the period occupied in the preparation of 
the copies.^ This will only be giving effect to the intention of the 
Legislature upon a reasonable construction of the section, though the 
period may not strictly fall within the term “in a Court of appeal.” 

See also Article 1G3 Note ii. 

29. Exclusion of a portion of the time_The section says 

that the time during which the party was prosecuting with duo 
diligence shall be excluded. It would, therefore, seem to follow that, in 
any i^articular case, though the whole period of the pendency of the 
prior proceedings may not be excluded, such portion of it during which 
he acted with due diligence and in good faith may be deducted.* The 

4, (’19) 6 AIR 1919 Cal 4(5) : 53 Ind Cas 955 (DB), Rarmgopal Mandal v. Kumar 
Kamala Ranjan Roy, 

(*17) 4 AIR 1917 Cal794 (795): 351. C. 595 (DB), Gaiiga Charanw. AkhilChandra. 

(’13) 18 Ind Cos 121 (121, 122) (DB) (Cai), Haridas Roy v. Sarat Chandra Dey. 

(’70-71) 5 Mad H C R 407 (410) (DB), CheiguNangiahGauriNangiahv.Pidatala 
Venkatuppah. 

(’37) 24 AIR 1937 Fat 496 (496): 167 Ind Cas 941 {X}Q)^Jiiuan Ram Ra7nachandra 
V. Jagernaih Sahu. 

[But see (’10) 6IndCa8 637 (637)(DB)(CaI),Ni6aranC/ianrfra v. S. C.Mukerjee. 

(Reasonable time may be granted.)] 

5, (’89) 12 Mad 434 (438,439) (DB), Sankaranv. Parvalhi. (Munsif returns plaint 

for presentation to proper Court — District Judge on appeal reverses the order_ 

On appeal to High Court, District Judge directed to enquire into valuation and 
decide—District Judge on enqiry confirms Munsif’s order.) 

Note 28 

1. (’28) 15 AIR 1928 Cal 46 (47) : 106 I. 0. 324, Botiomali Gope v. Fakir Chand 
Pal. (Order returning plaint.) 

2* (*10) 7 Ind Cas 776 (776, 777) (DB) (Cal), Lakshirani Mayxdal v. Sonatun Ba- 
sar. (Time requisite for obtaining copies for filing the appeal was held to be de¬ 
ductible as part of time taken in due prosecution.) 

Note 29 

^ 1, (’16) 2 AIR 1915 Lah 469 (460) : 28 Ind Cas 347, Radha Kishen v. Firm of 
Ladha MaURam Chand. ^ 
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Section 14 plaintiff who had purchased the assets of an insolvent firm filed a suit 
Notes 29-30 for rs. 500 in a ^^lunsif’s Court in the bona fide belief that that was 

the amount due to liini. After some time, he learnt that the amount 
due to the insolvent firm from the defendant was something less 
wliicli would make the suit cognizable by a Court of Small Causes. He 
asked for the return of the plaint for amendment and instead of 
presenting it in the Court of Small Causes, he again re-presented it to 
tlie same Covirt. As the plaintiff ought to have known that the same 
Court had no jurisdiction to entertain the amended suit, the plaintiff 
was held to be guilty of want of due diligence and the time after 
he came to know that he was entitled to a smaller amount was not 
excluded.^ 

It also follows that want of good faith or due diligence during a ' 
portion of the period will not deprive the party of the whole period.^ 

A was prosecuting in good faith and with due diligence the 
execution of a decree obtained by him, by filing successive applications 
for execution, until it was finally discovered that his remedy was by 
suit and not by execution. A, thereupon, filed a suit and claimed to 
exclude the whole period from the date of the decree to the date of the 
discovery of the error. It was contended that, if anything, the periods 
only, during which the execution applications were actually pending, 
should be excluded and not the intervals between the dismissal of one 
execution application and the filing of another. It was held by the 
High Court of Madras that even those intervals should be excluded on 
the ground that the suit must be deemed to be a lis pending until 
realization."* 

30. Failure to plead the exemption under this section. 
— The non-mention of a claim to exclusion of time imder this section 
is not fatal to the suit.^ 


(’ll) 11 Ind Cas 338 (339) (DB) (Mad), Kakamani Bayappa v. Kotta Venkanna 
of Bajahniundry, 

(’72) 17 Suth W R 618 (519, 620) (DB), Noho Coomar Chiickerbuty v. Koylash 
Chunder Baroore. 

iSee (’28) 16 AIR 1928 Rang 21 (22, 23) : 5 Rang 600 : 105 Ind Cas 701 (DB), 
Nadesan Chettiar v. Shankaran Chettiar. 

(’76) 1876 Pun Be No. 35, Jymal Singh v. Bhagtvan Dns.] 

2. (’15) 2 AIR 1915 Lah 459 (460) : 28 Ind Cos 347, Badha Kishen v. Firm of 
Ladha MaUBam Chand. 

See also Note 11. 

3. (’34) 21 AIR 1934 Nag 145 (146) : 30 Nag L R 294 : 149 Ind Cas 956, Model 
Mills Nagpur , Ltd. v, Siralal^Bam Gopal. (It is no concern of Court how plain¬ 
tiff spends his time till expiry of ordinary period of limitation, excluding time 
allowed under Section 14.) 

4. (’37) 24 AIR 1937 Mad 357 (358, 359) : I L R (1937) Mad 161 : 170 Ind Cas 
624 (DB), Dxigarajulum Garu v, Aryan Bank, Yizagapatam. 

Note 30 

1. (’08) 7 Cal D Jour 560 (662) : 12 Cal W N 617 (DB), Baghu Nath Bhagat v. 
Syed Samad Shah, 
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1 S."** computing the period of limitation 

Exclusion of time prescribed for any suit or applica- 

during which proceed- f. « . , . . « t 

ings are suspended. tiou lOP the oxccution of a decree, 
the institution or execution of which has been stayed 
by injunction or order, the time of the continuance 
of the injunction or order, the day on which it was 
issued or made, and the day on which it was with¬ 
drawn, shall be excluded. 


(2) In computing the period of limitation pres¬ 
cribed for any suit of which notice has been given in 
accordance with the requirements of any enactment 
for the time being in force, the period of such notice 
shall be excluded. 

Synopsis 


1. Legislative changes. 

2. Scope. 

3. “ Prescribed.'' 

4. “ Suit." See Notes to S. 2 cl. (10). 

5. ** Application for the execution 

of a decree." 

d. “ Stayed by injunction or 
order.” 

7. Stay by agreement of parties. 

8. Insolvency, whether operates 

as a stay or injunction. 

9. Partial stay of execution. 

10. Order granting time to judg¬ 

ment-debtor to pay, if amounts 
to stay order. 

11. Institution of collateral suit or 

proceeding, if will operate as 
stay. 

12. Attachment, if amounts to an 

injunction or a stay order. 

13. Order allowing execution only 

on condition. 


14. Adjournment of case is not stay. 

15. Appeal does not operate as a 

stay. 

16. " The day on which it was 

issued or made, and the day 
on which it was withdrawn." 

17. Duration of stay in case of an 

appeal. 

18. " Revival " of execution appli¬ 

cation and Section 15. 

19. Notice of " suit " ~ Sub-sec¬ 

tion (2). 

20. Notice required in case of only 

one or some only of the de¬ 
fendants. 

21. Adverse possession (Section 

28) and extension of limitation 
under sub-section (2). 

22. Sub-section (2) : " Enactment 

for the time being in force." 

23. Section 15 sub-section (2) and 

Sections 6 and 8. See Note 41 
to S. 6. 

24. Section 15 and res judicata. 


Section 15 


• Act of 1877 : S. 15. 


Exclusion of time 
during which com¬ 
mencement of euit 
is stayed by injunc¬ 
tion or order. 


In computing the period of limitation prescribed for 
any suit, the institution of which has been stayed by 
injunction or order, the time of the continuance of the in¬ 
junction or order, the day on which it was issued or made, 
and the day on which it was withdrawn, shall be excluded. 
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Section 15 
Note 1 


y Topics (yiiisccUaneous) 


Absolute slay conkmpbateJ ly seetiou. 
See Note 0. 

Application for «lclivery of possession by 
auclion piuchasoi — Not application 
lor execution. See Note 5. 

Application for final decree in mort- 
suit. See Notes 5 and 11. 

Attachment of decree — Whether 
operates as stay or injunction. See 
Note 12. 

Civil Procedure Code, S. 48 — Not con¬ 
trolled by this section. See Note 3. 

Disability to sue or apply from other 
circumstances. See Notes 6, 7 and 8. 


Order for taxation of solicitor’s costs. 
See Note 6. 

Proceedings consigned to record room_ 

No stay. See Note 10. 

Refusal of leave to proceed against 
insolvent — Whether amounts to in¬ 
junction or stay. See Note 8. 

Stay against one judgment-debtor is 
not stay against other judgment-deb¬ 
tors. See Note 9. 

Unnecessary notice to Secretary of 
State or public officer — No deduc¬ 
tion against private individual. See 
Note 20. 


1 . Legislative changes. 

(1) The corresponding s, IG of the Act of 1871 applied only to a stay 

hy injunction, 

( 2 ) Section 15 of the Act of 1877 introduced the words “or order’* after 

the word injunction” and also the words “the day on which it 
was issued or made and the day on which it was withdrawn,” 

(3) Neither of the above two sections applied to applications for 

execution of decrees^ and this resulted in hardship in many cases 
under the Act of 1877 where the decree-holder could not execute 
his decree owing to an injunction or a stay order, but found 
hiin.self barred by limitation when the bar was removed. In 
order to meet this difficulty the Courts adopted various methods 
of I’elieving the parties of this hardship. In some cases^ where 

Act of 1871 : S. 16. 

Exclusion of time In computing the period of limitation presci'ibed for 

dxtring xvhicU com- any suit, the commencement of which has been stayed by 
mencement of suit is injunction, the time of the continuance of the injunction 
stayed by inju-nction, shall be excluded. 

Act of 1859. 

No corresponding provision. 


Section 15 Note 1 

1. {’10) 7 Ind Gas 886 (888, 889) (DB) (Cal), Amulya Ratan v. Preo Nath. 

(’03) 26 Mad 780 (782) : 13 Mad L Jour 412 (DB), Rungiah Goundan d Co. v. 
Nanjappa Rao. 

(’88) 11 Mad 103 (105) (DB), Rajaraiknatn v. Skevalayamxnal. 

(’82) 8 Cal 248 (250) : 10 Cal L R 143 : 6 Ind Jur 357 (DB), Lutful Hug v. 
Sumbhudin Pattuck. (Per Prinsep, J.) 

2 . ('03) 26 All 156 (161): 1903 All W N 221 (DB), Rudder Singh v. Dhanpal Singh. 

(•95) 17 All 425 (427) : 1895 All W N 82, Lakhmi Chand v. Ballam Das. 

(’83) 6 All 23 (24): 1883 All W N 181 (DB), Basani Lai v. Batul Bibi. (Article 178 
of Act of 1877 also applied.) 

(’77) 1 All 355 (353-360) (FB), Paras Ram v. Gardner. 

(1900) 24 Bom 345 (349) : 1 Bom L E 846 (DB), Narayan Govind Manik y. Sana 
Sadashxv. 

( 92) 16 Bom 294 (302, 303) (DB), Chintaman Damodar Agashe v. Bal^astri* 
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a stay or an injunction had been obtained after an application Section IS 

had been filed, the subsequent application filed after the removal Notes 1-2 

of the bar was regarded as one for revival of the prior proceeding 
which was regarded as suspended during the injunction or stay. 

In some cases’^ the subsequent application was held not to fall 
within Art. 179 of the Act of 1877 (now Art. 182) but to fall under 
Art. 178 (now Art. 181) of the Limitation Act, and the right to 

apply "was taken to arise on the removal of the bar. In the 

undermentioned case^ it was held that time did not run at all 
during the pendency of the bar and that s. 9 would not apply. 

< 4 ) The difficulty has now been removed in the present S. 15 by 

inclusion in the section of applications for the execution of 

decrees.^ The second paragrai)h is new. 

2. Scope. — This section is intended to prevent the accrual of 
any injury to the person who is interdicted by an injunction or order 
from exercising his right of suit or of execution of the decree obtained 
by him.' It is, however, only the period during which he is actually 
so interdicted that w'ill be excluded. In the same matter there may be 
several interrupted periods of interdiction. In such cases the party 


(’80) 5 Bom29 (35) (DB), Kalyan Bhai Dipchand v. Ghanashamlal Jadu yathji. 
(Article 178 of Act of 1877 applied.) 

(*03) 30 Cal 407 (411) (DB), Ashrafuddin' Ahmed v. Bepin Dehari Mullick. 

(’95) 23 Cal 397 (402) (DB), Raghunath Sahay Singh v. Lalji Singh. 

(’06) 33 Cal 689 (692) (DB), Gurudeo Narayan Sinha v. Amrit Nardyan Sinha. 
(A case where injunction affected only a portion of the property proceeded against 

in execution.) 

(’05) 28 Mad 50 (53) : 14 Mad L Jour 401 (FB), Suppa Reddiar v. Avudi Ammal. 

(Previous application was wrongly dismissed.) 

(’98) 21 Mad 261 (263): 8 Mad L Jour 18 (DB), Sasivarna Tevar v. Arulanandtin. 
(’10) 6 Ind Cas 637 (539) : 37 Cal 796 (DB), Madhab Moni Dasi v. Pamela 
Bambert. 

(’10) 7 Ind Cas 886 (888) (DB) (Cal), Amulya Ratan v. Preo Nath. 

(’73) 19 Suth W R 186 (187) (DB), Guncah Dull v. Mungree Ram. 

See also Article 182 Note 143. 

3. (’03) 26 Mad 780 (782, 783, 781): 13 Mad L .Tour 412 (DB), Rungiah Goundar 
Co. V. Nanjappa Rao. 

[Sec (’96) 19A1171 (72,73): 1896A11 W N 188 (DB), Des^aj Singh y. Karam 
Khan. 

(’08) 26 All 156 (161) ; 1903 All W N 221 (DB), Rudder Singh v. Dhanpal 
Singh.'l 

4 . (’03) 26 All 140 (143): 1903 All W N 211 (DB), Beni Prasad v. Sarju 
Prasad. 

5. (’ 26 ) IS AIR 1926 All 473 (474); 94 Ind Cas 482 (DB), Ml. Sahodra v. Bhagwan 
Das. (4 All 60 and 4 All 156 distinguished.) 

(’27) 14 AIR 1927 All 16 (19) : 100 Ind Cas 692 : 49 All 276 (FB), Chattar Singh 
V. Kamal Singh. (Per Lindsay, J.) 

(’36) 28 AIR 1936 Cal 239 (241) : 63 Cal 67 : 162 I. C. 654 (DB), Kristo Kamini 
Debt V. Girish Chandra Mondal. 

Note 2 

1. (’86) 8 Mad 229 (234) (DB), Shunmugam ▼. Moidin. 


\ 


Section 15 
Notes 2-5 
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cannot claim to exclude the time or the periods during which there is 
no stay or injunction in force.^ 

3. “Prescribed.” — As to the applicability of this section to 
the twelve years’ period prescribed by S, 48 of the Civil Procedure Code» 
see s. 29 Note Ca. 

4. “ Suit." — See Notes to Section 2 clause (10). 

5. “Application for the execution of a decree.” — The 
section applies only to applications for execution of a decree. An 
a})plication for delivery of possession by the auction purchaser under 
O. 21 R. 97 of the Civil Procedure Code is not an “application for 
execution” within this section.^ Also, an application for a final decree 
in a mortgage suit is not an application for execution and it would 
follow that s. 15 does not apply to such an application. It has, 
however, been held by the Calcutta and Patna High Courts^ that 
where proceedings after a preliminary decree are stayed, the right to 
apply for a final decree arises under Art. 181 only when the stay is 
removed. According to the Bombay High Court, limitation is saved 
in such a case because the right to apply for a final decree is sus'pended 
during the continuance of the stay.® It is submitted that none of 
the above views is correct under the Limitation Act as it stands. It is 
a case for amending the statute. 

In order that the section may apply to an application for the 
execution of a decree, it is not necessary that such application must 
have been pending at the date the injunction or stay order was 
passed.* 


2. (’15) 2 AIR 1915 Mad 756 (758) : 26 Ind Cas 267 (DB), Doraisamy Beddy v. 
Vcnliatachallam Pillai. (Order of remand by High Court is not tantamount to 
issue of injunction.) 

(’07) 31 Mad 71 (73) : 18 Mad Ii Jour 46 (DB), Chalavadi Kotiah v. Poloori 
Alimelammah. (Order removing bar to execution—Appeal against the order— 
But no stay by appellate Court.) 

Note 5 


1. (’35) 22 AIR 1935 Cal 333 (334) { 62 Cal 66 : 158 Ind Cas 191 (DB), Jateendra 
Chandra v. Bebateemohan Das. 

See also Article 180 Note 6 and Article 182 Note 16. 

2. (’33) 20 AIR 1933 Cal 608 (509) : 144 Ind Cas 768 (DB), Putin Chandra v, 
Amin Midh. (Stay under C. P. C., O. 32 R. 10.) 

(’22) 9 AIR 1922 Pat 201 (203) : 66 Ind Cas 97 : 1 Pat 435 (DB), ChhoUij Narain 
Singh v. Kedar Nath Singh. 

3. (41) 28 AIR 1941 Bom 203 (204) {D^),GovindnaikGurunathNaik\.Basawati‘ 
newa Parutappa. (Stay under O. 32 R. 10, C. P. C.) 

4. (’21) 8 AIR 1921 Mad 113 (114) ; 62 Ind Cas 255 (DB), Govittdarajalu Naidu 
V. Banga Bao. 

[But see (’01) 6 Cal W N 735 (736) (DB), Sflr«p Ganjan Singh Bhuyan v, 
Bobert Watson <& Co., Ltd. (Observations to the contrary are not good law 
though the actual decision in the case as to limitation is otherwise correct 
on facts.)] 
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As to exclusion under other Acts of certain periods in computing' Section 15 

the period of limitation for execution applications, see the under- Notes 5-6 

mentioned cases.® See also Article 182 Note 6. 

6. “Stayed by injunction or order/' — Where the institution 
of a suit or the execution of a decree has been stayed by an injunction 
or order, the period during which such injunction or order is in force 

must be excluded in computing the period of limitation for such suit 
or application/ 

The words “stayed by injunction or order” have reference to 
orders of Courts and not to a disability to sue or to apply arising 
from other circumstances such as the declaration of war.^ Similar!^ 
the section applies only to injunctions and orders judicially made by 
Court and will not apply to administrative instructions issued to 
Courts to keep execution cases pending against certain classes of 
persons until further orders.^® See also Notes 7 and 8 below. Further, 
the order of the Court must be such that it clearly operates as an 
injunction or a stay of execution.® Where there is no such order a^ 
to prevent the party from instituting the suit or from applying for 
execution, or the Court from entertaining the suit or proceeding with 
the application, no exclusion can be claimed under this section.'* 


5. ( 10) 7 Ind Cas 860 (860) (DB) (Mad), Damara Kumar Thimmanai/annu v 
Banga Bhu^ala. (Schedule 3 Para. 11, C. P. C.) 

( 10) 8 Ind 377 (378) : 13 Oudh Cas 303, Mohamed Abdul Karim Khan v. 
Nawaz Sxngh. (Do.) 

Note 6 

1, (’24) 11 AIR 1924 Cal 485 (487) : 51 Cal 150 : 81 I. C. l^^{m),JyotiPra1cash 
Nandi v. Mxikti Prakash Nandi. (Injunction staying execution proceedings ) 

(■28) 15 AIR 1928 Pat 86 (86) : 102 Ind Cas 327 : 6 Pat 635 (DB), Ramaulam 
Singh y. Raj Kumar Bai. (Do.) J an 

(■21) 8 AIR 1921 Cal 606 (608) : 64 Ind Cas 594 {HHhGovindaNathy.Basiruddin 
Mandal. (Execution may be stayed by injunction in proceedings other than 
execution proceedings or by order of executing Court.) 

(’19) 6 AIR 1919 Oudh 375 (376) : 52 Ind Cas 116 : 22 Oudh Cas 75 {DB),Gulzari 
Lai V. Ram Bhajan. (Execution stayed by order of Court.) * 

(’16) 3 AIR 1916 Pat 39 (40) : 2 Pat L Jour 24 ; 38 Ind Cas 85iDB),BalukChand 
V. Nadhuni Singh. (Injunction restraining execution.) 

2. (-19) 6 AIR 1919 Cal 706 (708) ; 46 Cal 526 : 47 Ind Cas 398 (DB), Deutsche 
Asiatesche Bank v. Hira Lall Burdhan <£ sons. (Per Woodroffe, J.) 

2a. (*41) 28 AIR 1941 Oudh 93 (95) : 191 Ind Caa 757, Gurdin Bhani v. Chhedi 
Bhant. (In this case the Chief Court issued a letter to District Judges to stay all 
executions in civil Coart decrees passed against agriculturists as defined in the 
Agriculturists’ Belief Bill until the Bill became law—ZfeW that it was only an 
administrative instruction to Courts.) 

^ Cas916,VisvanathParashramv.Narsw 

Tulsidcs. (xbough perbape a written order may not be necessary.) 

4. (’40) 27 AIR 1940 Dah 75 (77) : 190 Ind Caa 379, Kundo Mai v. Doulat Ram 

Va%dya Parhoeh Firm. (Sale of particular boose attached in execution staved_ 

Decree-holder cannot claim benefit of section because he is not prevented from 
proceeding against other properties or against the person of the judgment- 
debtor.) ^ 



592 TIME DURING WHICH PROCEEDINGS ARE SUSPENDED 


Section 15 
Note 6 


Whetboi’ in any particular case there is an order which operates as an 
injunction or a stay of the institution of a suit or of execution must 
he doci<lod upon an examination of tlie circumstances under which 
tiiO order was ])asscd and on a consideration of the terms and effect 
of tlu‘ order.Thus, an order staying delivery of possession to the 
court auction purchaser of the proj^erty purchased by him does not 
ninonnt to an injunction preventing the institution of a suit for mesne 
]n*ofits against the person in wrongful possession of the property.® 
Tlic acceptance of a decree by the Court as a security for costs does 
not amount to an order staying the execution of such decree.® An 
order of a Court for taxation of a solicitor’s costs against his client 

(■39) -26 AIR 1939 Bom 1 (10, 21) : I L R (1939) Bom 173 ; 179 Ind Cas 178 (DB), 
Narat/an Jivaji v. Giirunaihgouda. (Decree declaring plaintiff in possession of 
lands as sole owner and ordering defendant not to deprive plaintiff of his posses¬ 
sion or to obstruct plaintiff in taking crops and ordering defendant not to receive 
rents docs not operate as an injunction restraining the defendant from filing a 
suit for possession — S. 15 does not apply.) 

i'SS) 25 AIR 1938 Nag 534 (537) : I L R (1940) Nag 334 : 180 Ind Cas 903 (DB), 
Bajaram Daduji v. Paiku. (Attachment of property in execution of decree — 
Attachment raised on objection by third party—Claim suit by decree-holder does 
not operate as a bar to execution against other properties—Section does not apply 
when there is no injunction staying execution.) 

(’33) 20 AIR 1933 Mad 418 (424) : 143 Ind Cas 1 : 56 Mad 490 (FB), Tripura 
Sundaramina v. Abdul Khader. (Per Mockett, J.) 

(‘35) 22 AIR 1935 Mad 352 (352, 353): 164 Ind Cas 896 (DB), Kadimcherja Raju 
v. Ayyappa Baju. (It was within power of parties to remove the stay.) 

(’24) 11 AIR 1924 Bom 39 (40, 41) : 76 Ind Cas 557 (DB), Somshik7iarswami v. 
Shiva 2 )pa Mallappa. (Plaintiff defending suit concerning same subject-matter.) 
(’19) 6 AIR 1919 Oudh 85 (87) : 54 I. C. 426, Ealka Singh v. Qur Saran Lai. 

[See (’29) 16 AIR 1929 Pat 694 (695, 696) : 9 Pat 385 : 122 Ind Cas 81,7 (FB), 
Mahdbir Prasad v. Bhupal Bam. (Per Das, J.—Case under S. 2, Chota Nagpur 
Encumbered Estates Act, 1876.) 

(’28) 15 AIR 1928 Pat 179 (181, 182) : 105 Ind Cas 643 : 7 Pat 109 (DB), 
KhairuUah Khan v. Lachmi Bam. (Do.)] 

[See also (’26) 13 AIR 1926 Pat 260 (262) : 5 Pat 404 : 94 Ind Cas 624 (DB), 
Mathura Prasad Sing7i v. Jageswar Prasad Singh. (The word ‘bar’ in S. 3. 
Chota Nagpur Encumbered Estates Act held to mean ‘stay’ of all proceedings.)] 

4a« (’41) 1941 Pat W N 183 (186), Jagdeo v. Babulal. (Compromise decree 
providing that it should not be executed till a certain other suit was decided--^ 
Provision operates as an order staying execution.) 

(’39) 26 AIR 1939 Bom 1 (10) : I L R (1939) Bom 173 : 179 Ind Cas 178 (DB), 
Narayan Jivaji v. Gurtinath Qauda. (Such an order may be express or 
implied.) 

5 , (’33) 20fAIR 1933 Lah6l5 (618): 146 Ind Cas 939, Bas7jes7in?-Dass v. Diwan 
Chand. 

6 . (’17) 4 AIR 1917 Pat 132 (133) : 3 Pat L Jour 132 : 44 Ind Cas 570 (DB), 
Midnapore Zamindari Co. v. Deputy Co?Hmissio>ter of Manhhum. 

[See (’39) 26 AIR 1939 Nag 81 (82) : I L R (1940) Nag 627 : 181 Ind Cas 516 
(DB), Shankarrao v. Hazariinal. (Decree-holder obtaining stay of execution in 
previous suit against him by offering security of decree obtained by him against 
person whose estate was under management of Court of Wards—Court obtaining 
from decree-holder undertaking not to accept payment direct from Court of 
Wards—Order held did not amount to stay by injunction.)] 
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is no bar to the institution of a suit by the solicitor against the client 
for his costs/ 

See also Notes 7 to 15. 

7. Stay by agreement of parties. — It has been seen in 
Note 6 that the words “stay by injunction or order” have reference 
to oy devs of Coiivts. It follows that the words cannot apply to a 
disability to sue or to apply arising from the existence of an agreement 
betw&cfi the parties that the suit or execution should not be instituted 
or proceeded with/ Limitation cannot be extended by agreement of 
parties/ But where the parties consent that a stay order or injunction 
should be granted and the Court passes an order on such consent 
granting injunction or stay, such order will, of course, be covered by 
the section.^ 

8. Insolvency, whether operates as a stay or injunction. 
— The words “stayed by injunction or order” have, as has been seen 
in Note G, reference to an order of a Court and not to a disability to 
sue or to apply arising from the other causes. It follows that even 
assuming that the pendency of insolvency proceedings against a person 
will prevent any suit or application from being filed against him, such 
prevention will be not by reason of the order of the Court, but under 
the law. Section 15 will not therefore apply to such cases.^ But it 
may be noted here that a creditor can proceed against the insolvent 
notwithstanding the insolvency proceedings, provided he gets the leave 
of the Court.2 It is only when the leave is refused that he will be 

7. (’08) 35 Cal 171 (175) (DB), Makham Jhal Mukerjee v. Nalim Chandra GuiHa. 

Note 7 

1. (’27) 14 AIR 1927 Mad 347 (348) : 100 Ind Cas 20. Syamaldoss v. Subbayya 
(■15) 2 AIR 1916 All 231 (232) : 28 Ind Cas 381 (DB), Ibrahimji v. Hasamiddin 

Khan. (Decree-holder agreeing in judgment-debtor’s insolvency proceedings that 
if insolvency was withdrawn the decree-holder would not take out arrest for two 
years, but no stay in execution side though insolvency withdrawn.) 

(’17) 4 AIR 1917 Mad 892 (894): 35 Ind Cus 575 ; 40 Mad 701 (DB), Ramamurlhi 
V. Thimmanna Go-payya. (Agreement to refer to arbitration.) 

2. (’17) 4 AIR 1917 Pat 132 (133) : 3 Pat L Jour 132 : 44 Ind Cas 570 (DB), 
Midnapur Zamindari Co. v. Deputy Commissiemer, Manbhum. 

3. (’26) 13 AIR 1926 All 473 (474): 94 1. C. 482 (DB), Mt. Sahodra v. Dhagwan Das. 

Note 8 

1. (’29) 16 AIR 1929 Mod 715 (718) : 121 Ind Cas 485, Rama PiUai v. Kasa. 
muthu Nadar. 

ISee (’89) 26 AIR 1939 Lah 270 (272) : 184 Ind Cas p73, Nawab Khan v. Fateh 
Mohammad. (Decree passed against judgment-debtor who was subsequently 
declared insolvent — Subsequent disability cannot suspend time for applying for 
execution — S. 16 does not apply as the decree;Iiolder could have removed the 
disability by applying to insolvency Court for permission.)] 

2. (*41) 28 AIR 1941 Nag 60 (61) : 191 I. C. 554, Nandlal v. Ramdatta Hiralal 

<’39) 26 AIR 1939 Lah 270 (272) : 184 Ind Cos 573. Nawab Khan v. Fateh 
Mohammad. (Provincial Insolvency Act, S. 28.) 

<’24) 11 AIR 1924 All 707 (707, 708) : 82 Ind Cas 1, Ram Bharosay v. Sohan 
Lai. (There was no adjudication in this case.) 


Section 15 
Notes 6-8 


2.Dim.38. 
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Section 15 
Note 8 


prevented from so proceeding against the insolvent. Such refusal 
cannot, however, he considered to be an order granting injunction or 
stay. A dilTerent view seems, however, to have been taken in the 
undermentioned cases'^ where it has been held that where leave is 
refused it can be said that there is an injunction or stay order. It is 
submitted that this view does not appear to be correct. 

Tlie insolvency of A does not operate as a bar to a proceeding 
against or even against A personally in the absence of a protec¬ 
tion order. 

As to the exclusion under the Provincial Insolvency Act, 1920> 
of certain periods of the pendency of the insolvency proceedings, see 
s. 78 of that Act and the undermentioned cases.® (See also Article 182,. 
Note 6.) 


(’IS) 5 AIR 1918 Pfit 505 (507) : 47 Ind Cas 798 (SB), Slieo Saran Ram v. 

Basudeo Prasad Sahu. (Presidency Towns Insolvency Act.) 

(’28) 15 AIR 1928 Mad 627 (628) : 51 Mad 583 : 110 Ind Cas 518 (DB), Paravie- 
swaran Nambudri v, Seshan Pattar. {Quare.) 

(■19) G AIR 1919 Mad 656 (657) : 42 Mad 319: 49 Ind Cas 625 (DB), Baynoswamy 
Pillai V. Govindasamy Naicker. (Provincial Insolvency Act.) 

(’23) 10 AIR 1923 Bom 33 (34): 67 Ind Cas 757 : 47 Bom 244 (DB), Sidraj Bhoj- 
raj V. AH Haji. (Presidency Towns Insolvency Act.) 

(’20) 7 AIR 1920 Low Bur 148 (149): 64 Ind Cas 50, Greenhurgh v. Xavier. (Do.) 
[See (’12) 14 Ind Cas 335 (338) (Lah), Ram Das v. Ka7ishi Rain. (Mere fact that 
judgment-debtor has applied to be declared insolvent does not prevent decree- 
holder from executing bis decree.) 

(’33) 20 AIR 1933 Rang 75 (76) : 146 Ind Cas 124, Bandeally Jaffer v. Peer 
^nha^ninad. (Suit brought before annulment should be allowed to be with¬ 
drawn with liberty to sue after annulment.)] 

[See however (’74) 1874 Pun Be No. 66, Wazir Muham^nad Khan v. Mtihain- 
7 nad Imam Kha^i. (Period during which an order of discharge was in force till 
it was set aside on appeal was held deductible—Act IX of 1871.)] 

2a. (’41) 28 AIR 1941 Nag 60 (61) : 191 1. C. 554, Nandlal v. Ramdatia Hiralal. 
(’23) 10 AIR 1923 Bom 33 (34) : 67 Ind Cas 757 : 47 Bom 244 (DB), Sidhrax 
Bhojraj v._ Alii Haji. 

3* (’38) 25 AIR 1938 Pat 395 (396) : 176 Ind Cas 876, Ram Ranbijaya Prasad v. 
Nagesar Tiwari. (Insolvency of one judgment-debtor will not save limitation for- 
execution against his co-judgment-debtors.) 

(’31) 18 AIR 1931 Lah 125 (126) ; 131 Ind Cas 345, Asa Nand v. Bishan Singh. 

4. (’18) 5 AIR 1918 Pat 505 (507) : 47 Ind Cas 798 (DB), SJieo Saran Ram v. 
Basudeo Prasad Sahu. 

5. (’41) 28 AIR 1941 Nag 60 (61) : 191 IndCas554, J/nnd/aiv.Rrtmdaffa Hiralal,. 
(Section 78 (2), ProvinciaUInsolvency Act excludes time only in case of annulment 
of order of adjudication and therefore it cannot be applied even by anology to a 
cose where an absolute discharge has been granted to insolvent.) 

(’28) 15 Am 1928 Mad 977 (9?4): 51 Mad 862 :114 Ind Cas 227 (DB), Machanjeeri 
Ahmad v. Govinda Prabhu. (Benefit of Section 78 can be claimed only after ad¬ 
judication has been annulled.) 

(’29) 16 AIR 1929 Cal 159 (160) : 114 Ind Cas 415 (DB), Krishna Chandra Dosy. 
Jotindra Nath. 

(’33). 20 AIR 1933 LahUOl (102) : 142 Ind Cas 644, Rali Ram y. Sant Ram- 
Ganyat Rai. 
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Where the insolvency Court actuaUy passes an order amounting 
to an injunction or stay, the section will of course apply.' 

nl stay of execution. _ The section contemplates an 

afoofMte stay of execution which renders the decree-holder incapable 
taking out any execution of the decree.' A stay of execution in one 
paHicular moAo is consequently not a stay of execution within the 
meaning of this section if it is open to the decree-holder to execute his 
decree in any other mode.^ An injunction restraining a decree-holder 
from executing the decree for the principal does not necessarily debar 
him from realizing the interest.' An order staying an execution sale 
pending disposal of questions raised in the pending execution petition 
IS not a stay of the execu tion proceedings within the meaning of this 

(■33) 20 AIR 1933 Lah 953 (954) ; 14 Lah 426: 146 Ind Cas 686 (DB) imar Sinnh 
V. Imperial Bank 0 /India, Jullundur. ('Annulment’ in Section 78. Provincfal 
Insolvency Act held to include setting aside of adjudication order on 0000 !] 

(32) 19 A^ 1932 Ol^h 69 (70) : 134 Ind Cas 878 : 7 Luck 397 (DB). Nak died 
Shdh V. Kdshtiixrt Bq^hU Fyzabcid. 

( 31) 131 Ind Cas 252 (253) (All), Kundan Lai v. Bishambarnath. 

C7mnd.G7(nHs;.am Das 

V. JugOtl Ftshorc. (TJndor th6 former Insolvency Act.) 

( 12) 14 Ind Cas 335 (338) (Lah), Ram Das v. Kanski Rayn. (No stay order however 
was passed in this case—Hence section held inapplicable.) 

FiTm%adhn.^K^\^^^ Prasad 

disposal of insorvencfcase.f (E^eution stayed by executing Court till 

(’32) 19 air 1932 Lah 281 (288); 13Lah70:137 Ind Cas 820 (DB), VmraoBibi v 
Ram K%sen. (Property of insolvent passing in custodia legis under an erroneous 
order of In^solvency Court _ S.15 was held to be applicable because the creditors 
could not have sued the insolvent during the period of insolvency.)] 

Note 9 

Vatdya Parkash Fxrm. (Only sale of particular house attached in execution 
stayed—Decree-holder cannot claim benefit of the section as it is open to him to 
proceed against person and other properties of judgment-debtor.) 

^ ^irtyanand Singh v. 

2^»rr/itc*and Dal. (Court refusing execution against property in hands of receiver 
Decrcc^boldcr able to proceed against other properties.) 

(’24) 11 AIR 1924 Bom 383 (384): 48 Bom 485; 80 Ind Cas 239 (DB), Chanbasappa 
Isagappa v. Holibasappa Basappa. (Stay order under O. 21 R. 63 (1) (b).) 

(’89) 17 Cal 268 (271) (DB), Raghunandan Pershad v. Bhugoo Ball. (Bar only 
against a portion of the property being proceeded against in execution.) 

^ Ind Cos 1, Ram Bharosay v. Sohan Dal 

(Arrest alone stayed under Section 56, C. P. C.) 

K^rtyanand Singh v 

Ptrthichand Lai. (Stay of execution against property in hands of receivL — 
Execution against person or other property not stayed.) 

ISeealso (’28) 15 AIR 1928 Mad 1164 (1166): 113 Ind Cas 260 (DB), Tayidavamurti 

v. Durgamba. (Injunction restraining execution against only one of the pro 
perties of the judgment-debtor_O&ifsr.)] ^ 

3. (’27) 14 AIR 1927 Mad 927 (929) : 101 Ind Cas 750 (DB), Venkatarama Iver 
V. South Indian Bank of Tinnevelly. (Per Odgers, J.) ^ 
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Section 15 
Note 9 


section.* An oi-clcr for stay of execution against one judgment-debtor 
alone does not operate as a stay against the other judgment-debtors.® 
In Kiytyanand SingJi v. Pirtlii Chand Lai Choudliri!^ A became a 
surety for B for the clue performance of the decree obtained by X 
against B. Thereafter an administration suit was filed against B and a 
receiver was appointed therein for the administration of B’s property. 
X made an application in that suit for leave to execute his decree 
against B’s propertiefi, but the Court passed an order that he should 
wait. This order was subsequently set aside on appeal. X subsequently 
ai^pliod for execution against the surety A under S. 145 of the Civil 
Procedure Code. It was held by their Lordships of the Privy Council 
that the order that X should wait and not proceed against B’s pro¬ 
perties was not an order staying execution of the decree against A. 

It has, however, been held in some cases^ that a stay of execution 
of a part of the decree or as against a particular i^roperty will never¬ 
theless avail to save limitation for the execution of the decree as a 
whole. The reasoning advanced for this view is that this section does 
not say that the execution must have been toholly stayed and that it 
is not justifiable to read into the section more than what it actually 
says.® It is submitted that in view of the decision of the Privy Council 


4. (’20) 7 AIR 1920 Pat 570 (573) : 53 Ind Cas 85 (DB), Ke$}io Prashad Singh v. 
Harhans Lai. (Stay was entirely due to decree-holder.) 

5. {'40) 27 AIR 1940 Pat 149 (151) : 184 Ind Cas 701 (DB), Nathuni Prasad v. 
Firm Padha Kishiin Dutt Rai. (Stay of execution during pendency of insolvency 
proceedings against one judgment-debtor will not operate as a stay of execution 
against others.) 

(’28) 15 AIR 1928 Mad 627 (630) : 51 Mad 583 : 110 Ind Cas 518 (DB), Parame- 
swaran Nambudri v. Seshan Pattar. 

(’31) 18 AIR 1931 Lah 125 (125, 126) : 131 Ind Cas 345, Asa Nand v. BisUan 
Singh. (Only some of the judgment-debtors had applied to be declared insolvents.) 
[But see (’21) 8 AIR 1921 Mad 116 (116) : 61 Ind Cas 901 (DB), VellayyanChetty 
V. Muthayya Chetty. (Dissented from in AIR 1928 Mad 627.) 

6 . (’33) 20 AIR 1933 P C 52 (54, 55): 141 Ind Cas 760 : 12 Pat 195 : 60 Ind App 
43 (PC). 

7. ('14) 1 AIR 1914 Bom 211 (211) : 38 Bom 153 : 21 Ind Cas713 (DB), BaiUyrtm 
V. Dai Eukhmani. (Stay as to part of decree — Subsequent execution seems to have 
been as to that part only— Held S. 15 would apply.) 

(’18) 5 AIR 1918 Upp Bur 4 (5) : 46 Ind Cas 399 : 3 Upp Bur Eul 73, Nachiappa- 
Chetty V. Maung Pe. 

(’21) 8 AIR 1921 Cal 606 (608): 64 Ind Cas 594(DB),Goymdn Nath Choudhury v. 
Basirtiddiii Mandal. (Period of injunction restraining execution against parti¬ 
cular property was excluded.) 

also (’06) 33 Cal 689 (692) (DB), G-iirudeo Narayan Sin7irt v. Amrit Nara~ 
yan Sinha. (Under Act of 1877 — Injunction only against portions of the pro¬ 
perty proceeded against — But in the circumstances of the case this injunction 
was held to have eSectually prevented the decree-holder from selling the remain¬ 
ing portion.) 

(12) 14 Ind Cas 343 (345) : 34 All 436 (DB), Ghulam Nasiruddin y, HardeoPra* 
sad."] 

8 . (’18) 5 AIR 1918 Upp Bur 4 (5) : 46 Ind Cas 399 : 3 Upp Bur Rul 73, Nachi- 
appa Chetty v. Maung Pe. 



597 


TIME DURING WHICH PROCEEDINGS ARE SUSPENDED 

in Kirtijanand Singles case^ and the other cases referred to already 
these decisions are not good law. ’ 

10. Order granting time to judgment-debtor to pay, if 

amounts to stay order— a obtains a decree against B for payment 

of money, B applies for and obtains an order from the Court granting 

him time for payment of the amount. It has been held by the High 

Court of Patna that the order operates as a stay of execution.^ 

A contrary view has been taken in the undermentioned cases^ that 

such an order will not operate as a stay. It is submitted that this 

view IS not correct. Where time is granted to the judgment-debtor, 

the decree-holder is clearly prevented from proceeding against the 

judgment-debtor. The view that the grant of time to pay up the 

decree amount is similar to an adjournvient of the execution cannot 
be accepted as correct. 

Where at the request of the parties the execution proceeding was 
consigned to the record room and no order granting stay or giving 

time was made, it was held in the undermentioned case'^ that there 
was no stay order. 


Section 15 
Notes 9-11 


11. Institution of collateral suit or proceeding, if will 
operate as stay. — Where a has obtained a decree against ]i, the 
institution of a collateral suit or proceeding by B or some other person 
in respect of the decree or the subject-matter thereof will not operate 
as a stay of execution of the decree within the meaning of this section, 

IllustratUnis, 

1. A obtains a decree against C. B files a suit againt .1 for a declaration 
that the decree is invalid. The suit is decreed in the first Court but dismissed on 
appeal. The period of B's suit cannot be exclude<l under this section for an 
application to execute the decree.^ 

2. Certain worshippers of a temple filed a suit against the archahas of the 
temple for a declaration that a lease of hundial collections to them by the 
devasthanam committee was invalid. It was held that the period of pendency of 
such suit cannot be excluded for the purpose of computing the period of limitation 


Note 10 

1. (’20) 16 AIR 1929 Pat 36 (37) : 119 Ind Cas 890: 7 Pat 829 (DB), Ganj^a Singh 
V. Sheo Prasad. 

{.See also (’26) 13 AIR 1926 All 473 (474) : 94 Ind Cas 482 (DB), ML Sahodra v. 
Bhagwandae. (There was a stay order as well os an order granting time.)] 

2. (’18) 5 AIR 1918 All 216 (218) : 40 All 198 : 44 Ind Cas 24 (DB), Jurawan v. 
Mahabir Dube. 

(■84) 1884 Pun Re No. 77. Kurta Bam v. Kaithli Mai. 

3. (’27) 14 AIR 1927 Lah 106 (106, 107) : 100 I. C. 475, Atnin Chand v. Kkiali. 

Note 11 

1. (’33) 20 AIR 1933 Mad 418 (419) : 143 Ind Cas 1 : 56 Mad 490 (FB), Bala 
Tripura Sundaramma v. Abdul Khader. (Dissenting from AIR 1927 Mad 997 > 

(’19) 6 AIR 1919 Oudh 85 (87) : 54 Ind Cas 426, Kalka Singh v. Our Saran 
Lai. 
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Section 15 ^ suit by tbc trustee against the same archalias for recovery of the collections 

Notes 11-12 taken by tliein.- 

3. .-1 obtained a preliminary mortgage decree against B. Subsequently C 
sued A and B for a declaration that the hypotheca did not belong to B but to C; 
but the suit was ultimately dismissed. It was held that the period of the pendency 
of the suit could not be excluded in computing the period of limitation prescribed 
for an application by A against B for passing a final decree.3 [Note .—The decision 
as.sumcs that S. 15 might apply to an application for a final decree. This is not 
correct. See Note 5.) 

4. A obtains a decree against B. B subsequently files a suit against A to set 
aside the decree on the ground of fraud. A cannot exclude the period of pendency 
of the suit in computing the period of limitation for an application for execution 
of the decree.^ 

See also the undermentioned cases.® 

12. Attachment, if amounts to an injunction or a stay 

order-An attachment of a book-debt or of a bond does not prevent 

a suit from being filed for the recovery thereof and does not operate 
as an injunction or a stay.^ An attachment of a decree under o. 21, 

2. (’25) 12 AIR 1925 Mad 1183 (1189, 1190) : 89 Ind Gas 938 (DB), SethuBao v. 
Seethaldkshmi Ammal, 

3. (’25) 12 AIR 1925 Mad 334 (335) : 85 Ind Gas 272 (DB), Ammathayi Ammal 
V. Sivarama Pillai. 

4. (’16) 3 AIR 1916 Pat 367 (367, 368) ; 35 Ind Gas 579 (DB), Uahadeo Prasad 
Sahu V. Ra7n Chandra Narain Singh. 

(’24) 11 AIR 1924 Bom 39 (40): 76 Ind Gas 557 (DB), Somshikharswami v. Shiv- 
appa Mallappa. 

. 5. (’39) 26 AIR 1939 All 82 (84, 86) : ILR (1939) All 207 ; 180 Ind Gas 927 (DB), 

Lakhmi Chasid v. Bibi Kalsumannisa. (The section does not contemplate the 
case of one decree being rendered impossible of execution by a subsequent decree 
inconsistent therewith passed in another suit — Decree for possession in favour 
of ^—Subsequent decree in favour of B declaring him to be owner and restraining 
A from taking possession—Latter decree set aside in appeal—Period during which 
such decree was in force cannot be excluded in computing limitation for execution 
of the decree in .A’s favour.) 

(’39) 26 AIR 1939 Bom 1 (10, 21) : ILR (1939) Bom 173 : 179 Ind Gas 178 (DB), 
Narayan Jivaji v. Gurnathgouda. {A obtaining decree against B declaring A to 
be in possession of lands as sole owner and ordering B not to deprive A of his 
possession or to obstruct A in taking crops and ordering him not to receive rents 

from tenants _ Decree set aside in Pri^-y Gouncil appeal — The period during 

which the decree was in force cannot be deducted in computing limitation for 
suit for i)ossession by B against A.) 

(’38) 25 AIR 1938 Nag 534 (537) : ILR (1940) Nag 334 : 130 Ind Gas 903 (DB), 
Bajaram Daduji v. Paiku. (Attachment in execution raised on objection by 
third party — Period of claim suit by decree-holder cannot be deducted as it will 
not operate as bar to execution.) 

(-24) 11 AIR 1924 Cal 1059 (1061) : 84 Ind Gas 425 (DB), Bijoy Chand Mohafab 
V. Khoka Sinha. (Pendency of another suit does not operate as a stay order or 
injunction.) 

Note 12 

1. (’95) 17 All 193 (210, 211) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Maharani 
V. Collector of Etatvali. (Attachment before judgment — 14 All 162 affirmed.) 

(■90) 13 All 76 (78) : 1890 All W N 194 (DB), Shib Singh v. Sita Bam. (Order of 
attachment under O. 21 B. 46.) 
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R. 53 of the Civil Procedure Code does not prohibit the execution of 
the decree by the decree-holder^ and therefore does not operate as an 
injunction or a stay order.^ Where A obtained a decree against b in 
Court X and B obtained a decree against a in Court Y and in execu¬ 
tion thereof got A’s decree against himself attached under O. 21 R. 53 
of the Code, it was, however, held in the undermentioned case* that 
such attachment operated as a stay of execution of a’s decree against 
B. It is submitted that this view is not correct. The attachment 
which is under 0.21 R.53. sub-r. ( 1 ) (b), would be to merely request the 
Court X to stay execution of a’s decree unless and until the holder of 
the decree sought to be executed or his jtidgment-debtor (in this case a) 
applies to Court x to execute its own decree. In other words, a can 
apply for execution at any time, and consequently there cannot be 
any stay of execution within the meaning of this section. 


(’19) 6 AIR 1919 Mad 317 (318) : 42 Mad 637 : 50 Ind Cas 380 (DB), Rangasami 
Chetty V. Thangavehi. Chetty. (8 Mad 229 dissented from.) 

(’18) 5 AIR 1918 Cal 631 (632) : 40 Ind Cas 816 (DB), Mansur AH v. Ahhoga 
Charan Das. (Attachment before judyjnent.) 

[But see (1862) 1 Mad H C R 1-50 (151) (DB), Kadarhacha Sahib v. Rangasami 
Nayak. (While the bond was attached and placed under power and control of a 
Court, no one could deal with it except by the direction and orders of the Court. 
Such attachment was held to be good and sufficient cause under Madras Regn. II 
of 1802, Section 18 clause 4 as to save the bond from limitation.) 

( 85) 8 Mad 229 (234) (DB), Shunmugam v. Moidin. (This is not good law after 
the Privy Council decision in 17 All 198 (PC).)] 

2. See Forms 22 and 23 of Appendix E to the Code of Civil Procedure, 

{See also (’24) 11 AIR 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad 641 (DB), 
Rajitagiripathy v. Rhavani Sankaran. 

(’24) 11 AIR 1924 Bom 383 (384): 48 Bom 485: 80 Ind Cas 2.39 (DB), Chanbasappa 
Nagappa v. Holibasappa. (It can be executed by attaching decree-holder or by 
decree-holder in attached decree.) 

(’34) 21 AIR 1934 Lah 142 (143): 150 Ind Cas 174, Mahesh Dass Chanan Das v. 
Mehnga Ram. (Do.) 

(’12) 13 Ind Cas 179 (179)(DB)(Mad), (!/opa?a Menon v. Manavikraman. (Under 
C. P. C,, 1882.) 

(’34) 21 AIR 1934 Cal 140 (141): 149 Ind Cas 1130 (DB), Saroj Ranjan Sinha v. 
Joy Durga Dassi. (Attachment of decree by judgment-debtor.)] 

[See however (’ll) 9 Ind Cas 786 (787) : 35 Mad 622 (DB), Thuchakovil Unni 
Koya V. Arapayil Pathntti. (Attachment under the old Code under which the 
attached decree-holder was prevented from executing his decree.) 

(’69) 8 BengLR App62 (53) (DB), Chandi Prasad v. Raghunath Dhar. (Attach¬ 
ment under the Code of 1859 under which the decree-holder was prohibited from 
executing his decree.)] 

3. (’24) 11 AIR 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad 641 (DB), Rajita¬ 
giripathy V. Bhavani Sankaran. 

(’24) 11 AIR 1924 Bom 883 (384) : 48 Bom 485 : 80 Ind Cas 239 (DB), Chanbas¬ 
appa Nagappa v. Holibasappa. 

(■74) 11 Bom H C R 206 (212, 213) (DB), Aftr Ajmuddin v. Mathuradas Govar- 
dhandas. (In computing limitation for execution of a decree the period during 
which it was under attachment cannot be excluded.) 

4. (’16) 8 AIR 1916 Cal 620 (621) : 30 Ind Cas 587 (DB). Kiranshashi Debi v 
Chandrika Prosad Singh. 
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Section 15 Where an order of attachment actually prohibits execution by 

Notes 12-15 aniiboihi'^ or is accompanied by a stay order,® then s. 15 will apply. 

13. Order allowing execution only on condition_Where 

tlie Court made an order that the decree w’ould be allowed to be 
executed only if the decree-holder furnished security for half a lakh 
of rupees and it was found that it was impossible for the decree- 
liolder to furnish such security, it was held that the order effectually 
operated as a stay of execution within the meaning of this section.^ 
In the undermentioned case” the decree-holder applied for execution 
by transfer to another Court, hut the Court ordered him to produce 
tlic judgment in a certain suit before a certain date before the decree 
could be transferred. The judgment in that suit was passed at a much 
later date and so the copy was not produced on the date fixed and the 
petition was dismissed. In calculating the limitation for a subsequent 
apjilication for execution it was held that the time during which the 
suit, tlie judgment in which was required to be produced, continued, 
sliould be excluded. Where a final decree in a mortgage suit was set 
aside in appeal against some of the defendants and the case was 
ordered to he re-tried, and the Court struck off the execution applica¬ 
tion against the other defendants until the case remanded finally 
settled the liability of former defendants, it was held that the order 
operated as a stay of execution.® 

14. Adjournment of case is not stay. — The adjournment 
of an application for execution for hearing cannot operate as a stay of 
execution or as an injunction.^ 

15. Appeal does not operate as a stay, — The preferring 
of an appeal cannot be said to be an order of a Court granting an 
injunction or stay. Order 41 Rule 5 of the Civil Procedure Code in 


5, (’24) 11 AIR 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad 641 (DB), Bajita- 
giripathy v. Bhavani SanTcaran. (Such order amounts to an injunction.) 

6 . (’23) 10 AIR 1923 Cal 310 (311) : 68 Ind Cas 897 {DB),CharuCha7idra Mazutn- 
dar V. Fayiindra Narain Choiidhury. 

Note 13 

1. (’20) 7 AIR 1920 Pat 354 (356) : 53 Ind Cas 9 (DB), Satdeo Narain v. Badhey 
Kuar. (19 Suth W B 186 followed.) 

[See a?so (’73) 19 Suth W R 186 (187) (DB), Gwic&h Butt v. Mungree Bam. (High 
Court ordering suspension of execution pending appeal to Privy Council until 
the decree-holder furnished security — Held that time was suspended until the 
decision of the Privy Council — Case under the Act of 1871.)] 

2. (’21) 8 AIR 1921 All 174 (175): 64 I. C. 598 (DB), Baldeo Singh v. Batn Sarnp. 

3. (’18) 5 AIR 1918 Cal 143 (143) : 47 Ind Cas 907 (DB), Satish Mohi?ii Debya v. 
Pa5na Bank Lid. 

Note 14 


1. (’17) 4 AIR 1917 Cal 444 (445) : 36 Ind Cas9S9(DB},ThakamoyiBasiv.Nadir 
Chand. 

(’21) 8 AIR 1921 Bom 33 (33) ; 60 Ind Cos 916, Vizwayiath ParsTiaram v. Narsu 
Tulsidas. 
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fact provides that an appeal shall not operate as a stay of proceedings Section 15 
xmder the decree or order appealed from except so far as the appellate Notes 15-17 
Court may order. 


16. “ The day on which it was issued or made, and 
the day on which it was withdrawn.” — Where stay was 
ordered on condition of security being furnished by the party seeking 
the stay and the security was tendered, accepted and given finally 
only on a later date, the stay must be deemed to commence on the 
date of the order itself. The fact that the condition (about security) 
was fulfilled only subsequently cannot alter the position.' 


17. Duration of stay in case of an appeal. — When a 
stay or an injunction in respect of execution has been granted by a 
Court in a suit or proceeding and the suit or proceeding is dismissed, 
does the stay or injunction terminate on such dismissal or does it 
continue during the pendency of the appeal preferred in such suit ? 
The answer is that the stay or injunction terminates with the dismissal 
of the suit or proceeding as the trial Court lias no power to grant an 
interim injunction or stay so as to last after the dismissal of the suit 
or proceeding by the same Court.' Where the injunction or stay is 
granted “until the decision of the suit,” the ‘decision’ contemidated 
is not the final decision in the litigation by a final Court of appeal 


Note 16 

1. (’27) 14 AIR 1927 Mad 391 (393) : 99 I. C. 632, Thayyamuthu v. Odayappan. 

Note 17 

1. (’21) 8 AIR 1921 All 99 (101) : 43 All 383 : 61 Ind Cas 417 (DB), Prasa^Z 

V. Draupadi Bibi. (Per Pifrgot J.) 

(’24) 11 AIR 1924 Mad 178 (179) ; 76 Ind Cas 126 (DB), Ayissaumma v. P. K. 

Abdulla. (31 Mad 71 relied on.) 

(’16) 3 AIR 1916 I^at 89 (90) ; 42 Ind Cas 811 (DB), Mahesh Iia7n Tewari v. Mt. 

Lachhan Kuer. (Stay of execution of decree i)ending disposal of an application to 

6ct aside an cx parte decree—The application being dismissed, applicant applying 

for review—Stay docs not continue during review.) 

(’20) 7 AIR 1920 All 174 (175) : 42 All 564 : 56 Ind Cas 1006, Balwant Singh v. 

Budh Singh. 

(’70) 14 Suth W R 384(384) ShaikhMohceoodeenv.Shaikh Ahviad llus&ein. 

(It cannot be maintained pending appeal.) 

\Sce (’03) 26 All 140 (144) : 1903 All W N 211 (DB), Pent PrnsfU? v. S<iry« 
(Injunction pending decision in suit is not cQectual up to final decree.) 

(■26) 13 AIR 1926 Pat 62 (63) ; 89 Ind Cas 992 (DB), Uajo Bibi v. liar Sahay 
TjoI. (Injunction granted pending appeal—It does not continue till dismissal of 
Dettera Patent Appeal.) 

(■87) 1887 All W N 297 (297) (DB), C/iimni .ffimrv. Pirar/ta Prasad. (Injunction 
granted in cross suit.)] 

[Sea al$o (’98) 21 Mad 257 (260, 261) : 8 Mad L Jour 25 (DB), Snryanarayana 
Pandarathar v. Ourunada Pillai. (But there can be no revival of a petition 
which had been properly dismissed—In first execution petition decree-bolder was 
relegated to a regular suit to establish bis right and the execution petition was 
dismissed. But the decree-holder, without filing the suit again, put in an exe¬ 
cution petition which was rightly dismissed. A further execution petition was 
held not to be a revival of the prior one.)] 
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Section 15 or revision.- It was so held even in a case where injunction was 
Notes 17-18 granted “pending final decision of the suit.”^ In a case coming under 

O. 21 R. 29 of the Code of Civil Procedure under which execution may 
be stayed pending a cross suit by the judgment-debtor against the 
decree-holder, the Calcutta High Court^^ held that the words “until 
the pending suit has been decided” mean until the claim in the suit 
has finalhj been decided. This view, in the circumstances of the case, 
is not in conflict with the foregoing principle. 

The first Court granted an injunction, but the suit itself was 
dismissed in the first appeal for misjoinder. On the second appeal 
the decision of the first appellate Court was reversed and the case 
was remanded for disposal on mex-its. It was held that the order of 
remand by the High Court was not tantamount to the issue of an 
injunction.'* But where in consequence of a remand the decree of the 
first Court itself is restored, it is not unreasonable to hold that the 
stay or injunction revives, if the form of the first Court’s decree 
operates as a stay of execution.® 

18. “Revival’* of execution application and Section 15.— 
This section deals only with the computation of the period of limitation 
for an application for execution. It does not affect the law with regard 
to an application to revive an application for execution already made 
but suspended by an interruption and deemed to be pending final 
disposal by the Court. The section has not the effect of making such 
a revival application a fresh application for execution. It has not got 
the effect of destroying the equitable theory of revival of pending 
application uniformly recognized by Courts.^ A decree-holder applied 

2. (’03) 26 All 140 (144) : 1903 All W N 211 (DB), Beni Prasad v.SarjuPrasad. 
(’26) 13 AIR 1926 All 409 (410) : 94 Ind Gas 1005 (DB), Lai v.Ganga 

Jal. (Reversing decision of Walsh J. in AIR 1925 All 572.) 

[See however (’86) 1886 Bom P J 156 (DB), Gopal v. Sita 

3. (’21) 8 AIR 1921 All 99 (101) : 61 Ind Gas 417 : 43 All 383 (DB), Madho Prasad 
V. Draupadi Bibi. (Walsh, J. doubting.) 

3a. (’28) 15 AIR 1928 Cal 222 (224) ; 107 Ind Gas 79 : 55 Cal 512 (DB), Maliesh 
Chandra v. Jogendra Lai Sarhar. (The pending suit was decided in favour of 
the plaintiff-judgment-debtor in trial Court and also in appeal.) 

4. (’15) 2 AIR 1915 Mad 756 (758) : 26 Ind Gas 267 (DB), Doraisami Beddi v. 
Venkatachallani Pillai. (14 Ind Gas 343 distinguished.) 

5. (’03) 26 All 140 (143) : 1903 All W N 211 (DB), Beni PrasadY.SarjuPrasad. 

[See (’03) 26 All 156 (160) : 1903 All W N 221 (DB), Ruddar Singh v. Dhanpal 
Singh. (Suit to set aside decree on ground of fraud— Interim stay of execution 
till disposal of suit granted — Suit itself decreed — During pendency of appeal 
from the decree, the decree Itself held to operate os stay though interim stay as 
such came to an end with the passing of the decree.)] 

Note 18 

1. (’27) 14 AIR 1927A1116(19,20,22);100IndCas 692; 49 All276 (FB), Chhattar 
Singh v. Kanial Singh. (Right of revival is differentand distinct from permitting 
exclusion of time.) 

(’36) 23 AIR 1936 Cal 239 (242) ; 63 Cal 57 : 162 Ind Cas654(DB)..ffrwtoXflm»ni 
Debi V. Girish Chandra Mondal. (Such application is not a fresh application for 
execution.) 
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for execution of his decree on 4th January 191G and while the execution 
was pending, a suit was brought to declare that the property proceeded 
against in execution was not liable to be sold and the execution was 
stayed by injunction. The suit was finally disposed of on the cth of 
July 1920 and the injunction was dissolved. The execution application 
was then “struck off” without notice tc parties. On the 10th January 
1923, the decree-holder again api>lied for execution and .contended that 
his application was only to revive the prior execution application 
which was not finally decided in being so “struck oft.” It was 
contended that S. 15 of the Limitation Act had the effect of making 
every application in execution an application for execution and that 
the period of stay by injunction should alone be excluded and that the 
last application should be held to be time-barred. The Allahabad High 
Court in a Full Bench^ decided tha't it was a case of a revival of a 
Ijending application and that S. 15, Limitation Act, did not affect the 
right to aijply for revival. It is a well-recognized principle of law 
that where the execution of a decree has been suspended through no 
act or default of the decree-holder, the latter has a right to ask the 
Court to revive and carry through the execution proceedings which 
have been thus suspended.^ But where a break in the continuity arose 


[See however (’25) 12 AIR 1925 Pat 298 (299) : 78 Ind Cas 478 (DB), hal Pasi 
V. Ramaaran Lai. (Such application is governed by Art. 181.)] 

2. (’27) 14 AIR 1927 All 16 (20, 22) : 49 All 276 : 100 Ind Cas 692 {FB),Chhattar 
Singh v. Kamal Singh. 

3. (’05) 27 All 334 (338) : 32 Ind App 102 : 1 Cal L Jour 381 : 2 All L Jour 397 ; 
7 Bom L R 433 : 9 Cal W N 601 : 15 Mad L Jour 268 : 8 Sar 810 (PC), Qamar- 
ud’din Ahmad v. Jawahir Lai. 

(’21) 8 AIR 1921 All 99 (100) : 43 All 383 : 61 Ind Cas 417 (DB), Madho Prasad 
V. Draupadi Bihi. (A revival application is governed by Article 181.) 

(’23) 10 AIR 1923 All 600 (601) : 77 Ind Cas 871 (DB), Mahamad Hadi v. Debi 
Prasad. (Execution proceedings suspended at the instance of stranger.) 

(’26) 13 AIR 1926 Mad 698 (699) : 95 Ind Cas 718, Lalwnia v. Mazur Hannisa. 
(There was no order of suspension.) 

(’21) 8 AIR 1921 Cal 472 (473) : 68 Ind Cas 207 (DB), Ajodhya Nath Pahary v. 
Srinath Chandra Pahary. (Execution suspended by pendency of proceedings 
under O. 21 R. 2, C. P. C., for recording satisfaction.) 

(’21) 8 AIR 1921 Cal 594 (595) : 04 Ind Cas 849 (DB), Jira Bibi v. Majiruddin. 
(Sale held in execution of decree set aside—Second apx)licatioD is one for revival.) 

(•14) 1 AIR 1914 Cal 269 (270) : 20 Ind Cas 244 (DB), Tilakdhari Lai v. Bikram 
Singh. (An intermediate application in execution for another relief docs not matter.) 

(■36) 22 AIR 1936 Lah 911 (912) : 157 Ind Cas 679 (DB), Hira Ball v. Punjab 
National Bank. (As successful claim proceedings were pending, it was held that 
subsequent execution petition was a continuation though prior execution petition 
had been dismissed for default—2 Ind Cas 76 followed.) 

(’87) 24 AIR 1937 Oudh 158 (169) : 165 Ind Cas 798 : 12 Buck 743 (DB), Narain 
BakhshSinghv.ShivaBhikh. (Executionsuspended byorder of Insolvency Court.) 

(’80) 6 Bom 29 (34, 86) : 1880 Bom P J 232, Kalyanbhai Dipchandbhai v. G7ian- 
ahamlal Jadunathji. (Injunction against execution—Act of 1877.) 

(’78) 4 Cal 416 (416, 417) : 3 Cal L B 46 (DB), Issurree Dassee v. Abdool Khalak 
(23 Suth W B 183 followed.) 

(■08) 81 Mad 71 (76) : 18 Mad L Jour 46 : 3 Mad L Tim 329 (DB), Chalavadi 
Kotiah V. Paloori Alamelammal. (Provided no new relief is claimed.) 


Section 15 
Note 18 
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Section 15 
Notes 18-19 


by reason of the clecree-holcler's omission or default, the subsequent 
application cannot be regarded as a continuation of the previous one.'* 
On the question whether the application for revival should be within 
three years of the removal of stay, there is a difference of opinion 
among the High Courts, some holding that there is no limitation at 
all for such an application and others holding that it is governed by 
Art. isi of the Act. See Article 182 Note 143. 


19. Notice of “suit** — Sub-section (2). — The provision 
in sub-s. (2) will apply only where the enactment requires that notice 
should be given of the suit before such a suit is commenced.^ It has 


(’26) 13 MU 1926 Pat 129 (130) : 89 ImlCas 886 (DB), Ibrahim HussainKhan v, 
Shoco Pratap Narain. (The scope of both the applications must be the same — 
2 r L T 22 followed.) 

(’13) 20 Ind Cns 439 (441) (DB) (Cal), Lai Gobind Nath v, Bhihar Sahu. 

(’01) 1901 All W N 117 (117), Farzand Ali v. Bhiip Indar Bahadur Singh, (De¬ 
cree was under attachment for more than three years.) 

[See (’98) 1898 All W N 137 (138) (DB), Anwarali Khan v. Phul Chand. 

(’18) 5 AIR 1918 Mad 1010 (1011) : 38 Ind Cas 300 (DB), Satyanarayana v. 
Narayanaswamy Naidu."] 

[See also ('ll) 11 Ind Cas 972 (973, 974) {D3) (Ctd), Sheikh Mahomed v. William 
Alfred Thomas. 

(1865) 3 Suth W R Act X Rul 5 (6) (DB), Md. Ealee Shikdar v. Sheikh Ali Hos- 
sein. (Revival of suit wrongly struck off owing to pendency of connected suit.) 
(’79) 4 Cal 877 (880) ; 3 Cal L R 161 : 4 Ind Jur 236 (DB), Hiirroyiath Bhunjo 
V. Chanjii Lai Ghose. (Whether the previous application was finally disposed of 
or not is a question of fact depending on circumstances.)] 

See also Article 182 Note 143. 

4. (1900) 5 Cal W N 347 (348, 349) (DB), Bhukiram Srunani v. JogendraChun- 
der Sen. 

See also Article 182 Note 143. 

Note 19 

1. (’39) 26 AIR 1939 All 277 (278) : I L R (1939) All 392 : 181 Ind Cas 948, Shri 
Bhagwan v. Secretary of State. (Notice to Secretary of State as required by S. 80 
of the Civil Procedure Code.) 

(’32) 19 AIR 1932 Bom 259 (261) : 137 Ind Cas 545 : 56 Bom 135 (DB), Chhagan 
Lai Sakerlal v. Municipality of Thana. (Notice under Bombay District Muni¬ 
cipalities Act.) 

(’14) 1 AIR 1914 Cal 396 (436): 40 Cal 898: 231. C. 25 (SB), 

(’17) 4 AIR 1917 Lah 212 (212, 213) : 1917 Pun Re No. 52 : 38 Ind Cas 600 (DB), 
North Western Bly. ▼. Bam Dhan Mai Shib Lai. (Notice under S. 80, C. P. C.) 
(’19) 6 AIR 1919 Oudh 26 (27) : 22 Oudh Cas 342 : 54 Ind Cas 535, Ladly Prasad 
V. Nizam-ud-din Khan. (The Secretary of State not a necessary party to the 
suit at all—Period of notice cannot be excluded.) 

(’22) 9 AIR 1922 Pat 549 (550) : 70 Ind Cas 109, B. <& N. W. By.Companyv.Bam 
Sarup Lai Chotvdhury. (Notice under S. 77, Railways Act to Secretary of State.) 
(’33) 20 AIR 1933 Sind 240 (244) : 148 Ind Casl78, AsaudnsH'ashmrtfrai v. Khan 
Chand. (Suit against a police head constable for alleged illegal search.) 

(’28) 15 AIR 1928 All 625 (625) : 115 Ind Cos 613 (613), Oudh Behari Lai v. CoU 
lector of Etah. (Notice to Court of Wards.) 

(’25) 12 AIR 1925 Mad 1134 (1139) : 48 Mad 586 : 91 Ind Cas 82 (DB). E.C.Kelu 
Nair v. Secretary of State. (A I R 1916 Mad 1093 followed.) 

[See (’23) 10 AIR 1923 Mad 665 (665) : 74 Ind Cas 281 (DB), Secretary of State 
V. Nagaraja Iyer. (Notice under S. 80, C. P. C.) 



TIME DURING WHICH PROCEEDINGS ARE SUSPENDED G05 


no application where such notice is not notice of suit but is only Section 15 
intended as an information of the claim to the defendant^ or a notice Notes 19-20 
determining a tenancy.^ 

The plaintiff is entitled to a deduction of the period of notice if 
at the time of giving it, it was required to be given by law though 
subsequently such notice may have become unnecessary.* 

20. Notice required in case of only one or some only of 
the defendants. — Suppose in a suit against several defendants, 
notice is required to be given by law only in respect of one or some of 
them; is the period of notice to be excluded as against the others also? 

The Allahabad High Court* has held that if it is necessary or even 
permissible for a plaintiff to bring a suit claiming relief against all 
the defendants jointly, the period of notice should be excluded for the 
whole suit and not merely so far as the defendant to whom notice 
was given is concerned. Any other view will make the provisions of 
S. 15 nugatory in cases in which it is necessary to implead in one suit 
private individuals and a public officer against whom there is but 
one cause of action. All that the section requires is that a notice should 
have been given under law and if this condition exists, it declare.s 
without any qualification or reservation that the period of notice shall 
be excluded. The Bombay High Court is also of the same o])inion." 


(’30) 17 AIR 1930 Nag 179 (179, 180) : 26 Nag L R 81 : 123 Ind Cas 903 (D13), 
K. li. Niyogi & Co. v. District Council, Buldana. (Suit against District 
Council.)] 

iSee also (’14) 1 AIR 1914 Sind 125 (128) : 8 Sind L R 294 : 29 Ind Cas 597, 
Municipality of Tata v. Asanmal Chandoonial. (Notice under Bombay District 
Municipalities Act.)] 

2. (’38) 25 AIR 1938 Mad 612 (613) ; 178 Ind Cas 880 (DB), Sevugan Ckeitiar v. 
Baghunatha Doraisingain. (Section 49 of the Madias Court of Wards Act (I of 
1902) does not require notice of suit with regard to property of an institution of 
which a ward is only a trustee.) 

(’31) 18 AIR 1931 All 752 (754) : 133 Ind Cas 537 (DB), Baroda Kant Sens-. Coxtrt 
of Wards in charge of Baraon Estate, Allahabad. (Notice to the Collector under 
S. 17 of the United Provinces Court of Wards Act is not a notice covered by this 
section.) 

3. (’37) 24 AIR 1937 Cal 656 (657) ; IL R (1937) 1 Cal 499 : 174 Ind Cas 31. ifrisAna 
Kanta Ghosh v. Bajeshwar Ghosh. (Ejectment suit under S. 48 (c), Bengal 
Tenancy Act.) 

4. (’24) 11 AIR 1924 Bom 364 (365) : 81 Ind Cas 750 (DB). Khanderao v. Chan, 
•mallappa. (Notice under Bombay Court of Wards Act—Ward ceasing to be such 
before suit came on for bearing.) 

Note 20 

1. (’80) 17 AIR 1930 All 742 (745) ; 53 All 44 : 132 Ind Cas 17 (DB), Mahomed 
Sharif v. Nasir AH. (Suit against a Police Inspector and other private indivi¬ 
duals for damages for malicious prosecution on the ground that all the defen¬ 
dants conspired to bring a false charge against the plaintiff.) 

2. {'24) 11 AIR 1924 Bom 364 (365) : 81 I. C. 750, Khanderao v. ChanmaUappa. 
(Notice under Bombay Courts of Wards Act being required only in respect of some 
of the defendants.) 
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Section 15 The Calcutta High Court has however held to the contrary.® But it 
Notes 20—22 was a case where the Court came to the conclusion that even as against 

tlio Secietary of State for India the period of notice could not be 
deducted on the basis of S. 29 of the Limitation Act as it stood before 
tlie amendment which made it applicable to local and special laws. 
The Higli Courts of Lahore"* and Patna® and the Judicial Commissioner’s 
Court of Sind® are also of the same view as that of the High Courts of 
Allahabad and Bombay. 

But, in any case, the plaintiff is not entitled to claim deduction 
of time as against private individuals by impleading the Secretary of 
State or a public officer unnecessarily and giving him notice, though 
he might have done so under a mistake of law or fact.^ 

21. Adverse possession (Section 28) and extension of 
limitation under sub-section (2). — Where a suit for possession 
is instituted after twelve years of the cause of action but is within 
time by reason of tlie exclusion of the period of notice required to be 
given before suit, the defendant cannot claim that his title by adverse 
possession is perfected by the suit not having been instituted within 
twelve years of the cause of action. The reason is that the defendant 
can get a title only on the expiration of the period limited by the Act 
for instituting such suit, and such period will be twelve years excluding 
the period of notice,^ 

22. Sub-section (2) ; “Enactment for the time being in 
force.”—These words i*equire that the enactment referred to must be 
in force in the place in which the suit is brought. Section 54 of the 

3. (*19) 6 AIR 1919 Cal 949 (950) : 47 Ind Cas 624 (DB), Gangadhar Nanda v. 
Jandkimoni Dasi. {Held this section does not apply to suit under S. 104H, 
Bengal Tenancy Act.) 

4. (’28) 15 AIR 1928 Lah 349 (350) : 9 Lah 519 : 111 Ind Cas 749 (DB), E.I. By. 
Co. V. Bahimullah Ilahi Bakhsh. (Provided all the defendants are properly 
impleaded in the plaint, it does not affect the application of this section that any 
or some of the defendants are found on trial not to be liable.) 

5. (’22) 9 AIR 1922 Pat 649 (550) : 70 Ind Cos 109 (DB), B. d N. W. By. Co. v. 
Bamsuruplal Chotvdhury. (Suit against several Railways—Notice to Secretary of 
State necessary only with respect to one of the Railways.) 

6. (’37) 24 AIR 1937 Sind 281 (284) ■. 32 Sind L R 106 : 172 Ind Cas 622 (DB), 
Udharam Vassanmal v. Grahams Trading Co. Ltd. (Joint tort-feasors — One 
requiring notice under S. 80, C. P. C.) 

7. (’19) 6 AIR 1919 Oudh 26 (27) : 55 Ind Cos 535 : 22 Oudh Cas 342, Ladli 
Prasad v. Naizamuddin Khan. 

[See (’38) 25 AIR 1938 Mad 612 (613) : 178 Ind Cos 880 (DB), Seviigan Chettiar 
V. Baghunatha Doraisingam. (Suit concerning title, between plaint charity and 
temple represented by a ward who was trustee of the temple — Though ward is 
represented by the Estate Collector S. 80, C. P. C. does not apply os the subject- 
matter of the suit does not relate to any act done by the Collector or the Public 
Officer in his official capacity — Period of notice cannot be deducted.)] 

Note 21 

1. (’28) 15 AIR 1928 All 625 (625) ; 115 Ind Cas 613, Oudh Behari Lai v. CoU 
lector of Etah. 
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United Provinces Court of Wards Act requires two months’ notice to 
he given before a suit is instituted against a ward represented by the 
Collector. In a suit instituted against the ward outside the United 
Provinces, viz., at Delhi, it was held by the Lahore High Court^ that 
the fact that the defendant was a ward under the United Provinces 
Court of Wards Act would not make S. 15. sub-s. ( 2 ) of the Limitation 
Act applicable to the suit, as the United Provinces Court of Wards 
Act which required two months’ notice to be given would not apply 
to suits instituted outside the Province to which alone the enactment 
applied though the suit was against that ward. 

23. Section 15 sub-section (2) and Sections 6 and 8. _ See Note 41 

to Section 6. 

24. Section 15 and res judicata. — A decision between the 
same parties in a prior execution application as to the applicability of 
this section is binding on them and the same question of limitation 
cannot he agitated in a subsequent application.^ 


1 6.^ In computing the period of limitation 

time* during” which prescribed for a suit for possession 
proceedings to set by a Durchaser at a sale in execution 

aside execution- £ j .t • t . 

sale are pending. 01 a decree, the time during which a 
proceeding to set aside the sale has been prosecuted 
shall be excluded. 


Synopsis 

1. Scope of the section. 

2. “Suit." 

3. “ Proceeding." 

Other Topics (miscellaneousj 

Symbolical possession obtained — Suit for actual poss'^ssion _ Section not 

applicable. See Note 1, 

Prosecuting claim based on sale—Time not to be excluded. See Note 3. 


• Act of 1877 : S. 16; Act of 1871 : S. 17. 

Same as above, except for the following changes,- viz., for the words "a 
proceeding to set aside the sale has been prosecuted” there was “the judgment- 
debtor has been prosecuting a suit to set aside the sale” in the Act of 1871 and 
“the judgment-debtor .... proceeding to set aside the sale” in the Act of 1877. 

Act of 1859. 

No corresponding provision. 


Note 22 

1. (’37) 24 AIR 1937 Lah 41 (48,49): 164 Ind Cas 1090 : ILR (1937) Lah 11 (DB),. 
Hargulal Mal\. Muhammeid AtaElahiKhan. (Per Coldstream and Monroe, JJ,* 
Jai 1^1 J., contra.) ’ * 


Note 24 


1. (’82) 19 AIR 1932 Oudh 246 (246, 247) : 137 I. C. 603 (DB). MaJiomed Amir 
Mirsa Beg v. Oauri Nath. 


Section 15 
Notes 22-24 


Section 16 
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Section 16 
Notes 1-3 


Ill order that this section may apply, the suit must be for 
l)Osse.ssion by a purchaser at a sale in execution of a decree. In other 
•words, the cause of action for the suit must be the purchase. A person 
who has purchased at a sale in execution of a decree and has obtained 
symbolical possession, and sues for actual possession, cannot be said 
to be suing as a purchaser at a sale in execution of a decree within 
the meaning of this section. The cause of action for the suit in such 
a case is not the purchase but the adverse possession of the defendant 
from the date of the delivery of symbolical possession; Article 144 and 
not Article 137 or Article 138 governs such cases.^ 


1. Scope of the section. — Articles 137 and 13 S prescribe the 
period of limitation for suits for possession by purchasers at sales in 
execution of decrees. This section enacts that in computing the period 
of limitation so prescribed, the time during which a proceeding to set 
aside the sale has been prosecuted shall be excluded. 


s 


2. “Suit.” — This section applies, in terms, only to suits for 
possession by a purchaser at a sale in execution of a decree. The word 
“suit” in this Act does not include an “application.” (See section 2, 
clause 10 .) 


An application for possession under Order 21 Rules 95 and 96 of 
the Civil Procedure Code will, therefore, not fall within the purview 
of this section. (See Art. 180 Note 4.) 


3. “Proceeding.” — Under the Limitation Act of 1871, the 
period during which the judgment-debtor had been i)rosecuting a 
suit to set aside a sale was excluded. The word “proceeding” was 
siibstituted for the word “suit” in the Act of 1877. The intention of 
the Legislature is evidently to allow exclusion of time during which 
the validity of the sale is in controversy, whether the sale is impeached 
by a suit or by an application to set aside the sale.^ Thus, where the 
judgment-debtor filed an application to set aside the sale and, on the 
application being dismissed, filed a suit to set aside the decree and the 
sale, and the suit was finally dismissed by the Privy Council, the 
entire time taken in respect of such proceedings, i.e., the period during 
which the legality of the sale was in question, was excluded under this 
section in a suit for possession by the auction purchaser.^ 

The word “proceeding” refers only to a proceeding to set aside 
the sale and the period during which the auction purchaser has been 


Section 16 Note 1 

1. (’21) 8 AIR 1921 Cal 385 (387) : 70 Ind Cas 420 (DB), Brojeiidra Kumar Roy • 
Cho^idhri v. Ashutosh Roy. 

Note 3 

1. (’17) 4 AIR 1917 Cal 802 (803, 805) ; 38 lad Cas 547 (DB), Promotha Nath 
Roy V. Kishore Lai. (\Yoid ‘proceeding’ is comprehensive to include suit as well 
as application.) 

:2. (’17) 4 AIR 1917 Cal 802 (803,804) : 38 Ind Cas 647 (DB), PromoiAa Nath Roy 
V. Kishore Lai. 
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I V. (1) Where a person, who would, if he 

before right to sue ^6^6 Hving, have a right to institute 

+u • -ur.^ make an application, dies 

before the right accrues, the period of limitation shall 

be computed from the time when there is a le-al 
representative of the deceased capable of instituting 
or making such suit or application. 


_ (2) Where a person against whom, if he were 
living, a right to institute a suit or make an appli¬ 
cation would have accrued dies before the rio'ht 
accrues, the period of limitation shall be computed 
from the time when there is a legal representative of 
the deceased against whom the plaintiff maj^ institute 
or make such suit or application. 

T5; Nothing in sub-sections (1) and (2) applies 

to suits to enforce rights of pre-emption or to suits 

for the possession of immoveable property or of an 
hereditary office. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Relative scope of sections 6 

and 17. See Note 3 to S. 6. 

4. Where a person, who would, if 

he were living, have a right to 
sue, dies before the ri^ht 
accrues. 

5. Death of creditor on day when 

debt becomes due* 


6. The starting point of limitation 

under the section. 

7. “Legal representative,” mean¬ 

ing of. See Note 43 to S. 6. 

8. “Capable of instituting . . . . 

such suit.” 

9. Claims against estate of de¬ 

ceased person — Applicability 
of section — Sub-section (2). 
See Note 4. 


• Act of 1877 : S. 17. 
Same as above. 


Section 17 


«« oi xo /1 : 


xo 


Effect of death 
before right to sue 
accrues. 


richTtt ..r » he were living, have a 

I ‘he period ol 

a reD^^n^»^ .he.computed from the time whekthere is 
epresentative m interest of the deceased capable ofsuing. 


3, (1864) 1664 Suth W R Gap 130 fl30) u/’ 

Mohamoya. ^ ^ TVooma Churn v. Banee 


iXsi 


Sf*. 


2.Lim.d9. 
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Section 17 
Notes^l-2 


Other Topics (miscellaneous) 


Suit by or against ailniinistrator. See 
Note y. 

Suit bv or against executor. See Note 8. 
Disability of legal representative. See 
S. 6 Note 44. 


Section not applicable to appeals. See 
Note 2. 

Suit for partnership accounts after 
death of a partner. See Note 4. 


1. Legislative changes. 

( 1 ) There was no corresponding section in the Act of 1859 . 

( 2 ) The corresponding section in the Act of 1871 did not apply to 

applications, but applied only to suits. The sections in the later 
Acts apply to applications as well as to suits. 

(3) The section in the Act of 1871 applied also to suits for pre-emption. 

But the sections in the later Acts do not apply to such suits. 

(4) The corresponding section in the Act of 1871 spoke of a “represen¬ 

tative in interest” and a “representative.” The subsequent Acts 
refer to a “legal representative.” 

2. Scope of the section. — It is a general principle that unless 
there is a completed cause of action, limitation cannot run and that 
unless, inter alia, there is a person who can sue and a person who 
can he sued, there cannot be a complete cause of action.^ It follows 


When a person against whom, if he were living, a right to sue would have 
accrued, dies before the right accrues, the period of limitation shall be computed 
from the time when there is a representative whom the plaintiS may sue. 

Nothing in the former part of this section applies to suits for the possession 
of land or of an hereditary office. 


Act of 1859. 

No corresponding provision. 


Section 17—Note 2 

1. (’38) 25 AIR 1938 Mad 353 (356) : I L B (1938) Mad 586 : 174 Ind Gas 459 
(FB), Subbiah Thevar v. Samiappa Mvdaliar. 

(1913) 2 K B 549 (552) : 82 L J K B 949 ; 109 L T 77 : 29 T L R 486, Gelmini v. 
Moriggia. (Day of payment—Cause of action matures next day.) 

(1821) 5 B & Aid 204 (214) : 106 B R 1167 ; 24 R R 325, Murray v. East India 
Cennpany. (Referred in A I R 1919 Mad 798.) 

(1897) 1 Q B 702 (707, 708) : 66 L J Q B 462 : 76 L T 608 : 45 WR 488, Coburn 
V. Colledge. (Solicitors’ costs—Cause of action accrues when work is completed.) 

(’24) 11 AIR 1924 Cal 600 (609) : 79 Ind Cas 520 (DB), Dwijendra Narain v. 
Joges Chandra. 

(’16) 3 AIR 1916 P C 202 (205) : 43 Ind App 113 :35 Ind Cas 323 (P C), Meijappa 
Chetty v. Supramanian Chetty. 

(’19) 6 AIR 1919 Mad 972 (984) : 40 Mad 1040 : 43 Ind Cas 31 (FB), Seeti Kutti 
v. Kunhi Paihuvima. (Per Srinivasa Aiyangar, J.) 

(’19) 6 AIR 1919 Mad 798 (SOS) : 41 Mad 749 : 47 Ind Cas 733 (DB). Midnapore 
Zamindari Co. Ltd. v. Malayandi Appayasami Naicker. (AIR 1916 P C 202, 
followed.) 

(’23) 10 AIR 1923 Cal 1 (7) : 50 Cal 49 ; 74 Ind Cos 630 (DB), Charu Chandra 
Franianik v. Nahtish Chandra Ktindu. 
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that limitation will not run where there is no person who can sue or 

who can be sued. This section is based on this principle. It provides 

that (except in certain cases enumerated in sub-s. (3) ), where a cause 

of action accrues in favour of, or agains^ the estate of a deceased person, 

limitation must be postponed till there'^is some one who can sue or be 
sued on behalf of the estate. 

The section is one of the provisions of the Act which enable the 
Institution of proceedings after the period prescribed therefor by the 
first schedule^ It has been seen in Note 2 to s.G that such provisions 
pioceed in different ways to achieve this end; for instance, in some of 
of them the starting point of limitation is postponed, while in some 
others the starting point of limitation is not postponed but the litigant 
IS allowed an additional period. This section belongs to the former 
category which postpones the starting point of limitation. 

gi-ound on which limitation is postponed under this section 

is the absence of any person who can sue or be sued on the cause of 

action. The cause of action contemplated is one which arises in favour 

of. or against, the estate of a deceased person. Sub-section (i) relates to 

cases in which such cause of action accrues in favour of the estate • 

sub-s. (2) relates to cases in which the cause of action is against the 

estate. In either case, the starting point of limitation is po.stponed till 

there is some person who is capable of suing or being sued on behalf 
of the estate. 


The section applies only to suits and applications ; it does not 
apply io appeals. Suits for pre-emption, suits for the possession of 
immovable property, and suits for the possession of an hereditary office 
are expressly exempted from the operation of this section, (sub-s. ( 3 ).) 

3. Relative scope of Sections 6 and 17. — See Note 3 to Section 6. 

4 Where a person who would, if he were living, have 

a right to sue, dies before the right accrues_Sub-section ( 1 ) 

provides for cases where a person who would, if he were living, have 
a right to institute a suit dies before the right accrues. Sub-section (2) 
refers to cases in which a person against whom, if he were living, 
a right to institute a suit would have accrued, dies before the right 
accrues. Thus, both sub-ss. ( 1 ) and ( 2 ) refer to cases in which a right 
to sue accrues after the death of a person in circumstances in which 


V. 


n®i ® Cal 933 (939) ; 44 Cal 425 : 37 Ind Cas 277 (DB), Priya Sakhi 

Debt V. Bxreshwar Samanta. (Simple mortgage —Mortgagor dispossessed—Time 
runs against mortgagee from date when he is entitled to possession ) 

Piiiai 

(■66) 6Sath WBP C 3(9) : 2Moo Ind App 390 (PC). Jewun Doss Sahoo v 
Kubeer~ood-deen. (Time runs against mutwalli from date of his appointment.) ' 

%^alan. v. Fodamalai 

(’68) 10 Suth W R 16 (19) (DB), Womesh Chunder Goopto v. Itaj Narain Boy, 
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Section 17 such right would have accrued to or against such person if he were 

Note 4 living. In other words, the section refers to cases where a right to sue 

accrues in favour of or against the estate of a deceased person. Thus, 

supi^osc A contracts with B to pay B a certain sum of money on the I5th 
January 1930. B die.s on 10th January 1930. If B had been living on the 
15th January 1930, a right to sue would have accrued in his favour 
on a’s failure to pay the money on that date. Suppose, in the above 
illustration, A dies on lOth January 1930. In such a case, if A had been 
living on the 15th January 1930, a right to sue would have accrued 
a(jninst him on his failure to pay the money on that date. As it is, on 
a’s failure to pay the money on the I5th January, a cause of action 
accrues in favour of the estate of B in the first instance: and in the 
second instance, a cause of action accrues against the estate of A. 
Sub-section (i) applies to the first case and sub-s. (2) applies to the 
second case. 

It will be seen that in both the illustrations given above, the 
right to sue accrues aftet' the death of the person to whose estate the 
right relates. If such cause of action accrues before the death of such 
person, the section does not apply although the right may be enforceable 
on behalf of or against the estate of the deceased person. The reason 
is that the section only applies where the person to whose estate the 
cause of action relates dies before the accrual of the cause of action.^ 

Suppose, a cause of action which exists in favour of or against the 
estate of a deceased person has been the result of the death of such 
person in the sense that but for such death, the cause of action would 
not have arisen at all. Thus, suppose there is a partnership amongst 
A, B and C. A dies, a’s death causes a dissolution of the partnership 
and gives rise to a cause of action in favour of his representatives to 
sue B and C for an account of the partnership business and for a’s 
share of the profits of the business. In such a case, the cause of action 
owes its existence to the death of A. The question arises as to whether 
this section applies to such cases. It has been assumed in the under¬ 
mentioned cases® that this section will apply even to such cases. It is 


Note 4 

1. (’23) 10 AIR 1923 Bang 98 (98) : 79 Ind Cos 284, Burn v. Paul. (Application.) 
(’18) 5 AIB 1918 Mad 626 (528) : 41 Ind Cas 605 (DB), Lakshimi Narayana v. 

Venkata. (Cause of action before death—S. 17 does not apply.) 

(1874) L B 17 Eq 71 (74) : 43 L J Ch 12, Boatwright v. Boatwright. (Do.) 

2. (’81) 7 Cal 627(631, G^2),Latvless v. Calcutta Landing andShipping Co. Ltd. 
(Agency.) 

(’96) 20 Bom 15 (44) {DB),Rivett-Carnac v. Gokuldas Sohhanviull, (Partnership.) 
(’05) 9 Cal W N 537 (541), Mohit Lall Dutt v. BaJ Naj'ahi Dutt. (Do.— 20 Bom 
15 followed.) 

ISee also (’16) 3 AIR 1916 P C 202 (204): 43 Ind App 113 : 35 Ind Cas 323 (PC), 
Meyappa Chefty v. Supi'anianian Chetty. (Suit for accounts after death of 
partner—It was assumed by Privy Council without deciding that the suit should 
be deemed to be suit which the deceased partner would, if he were living, have a 
right to institute—Case under S. 17, Straits Settlements Limitation Ordinance.)] 
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submitted that the said view is not correct. The cause of action being 
itself the death of such person, it cannot be said that the deceased 
person, if he were alive, would have had a right to institute a suit on 
such cause of action.'^ In support of the view that the said decisions are 
not correct, it has also been said that in such cases the cause of action 
arises at death and not afterwards and that, therefore, it cannot be 
said that the deceased person has died before the accrual of the right 
to sue within the meaning of this section.^ But this latter reasoning 
also does not seem to be correct. The right to sue arises on the death 
of the deceased person and not at the same time as the death takes 
place. In other words, in such cases, the cause of action arises the 
next moment after the death and not at any time before. 

5. Death o£ creditor on day when debt becomes due. [Omitted.] 

6. The starting point of limitation under the section_ 

Limitation under the section runs from the time when there is a legal 
representative of the deceased by or against whom the suit may°be 
instituted. Thus, three conditions are necessary for limitation to begin 
to run under the section : 

(1) There must be a legal representative of the deceased. 

(2) The legal representative must be capable of suing, or being 

sued, on behalf of the estate. 

(3) The legal representative must be callable of suing, or being 

sued, on the particular cause of action in question. 

The provision that limitation begins to run from the time when 
there is a legal representative capable of suing or being sued on the 
cause of action, does not mean that limitation begins to run the 
moment there is such a person irrespective of the question whether 
the cause of action is mature at such time. Where the cause of action 
arises after the coming into existence of a person who is capable of 
suing or being sued on behalf of the estate, limitation under this section 
does not begin to run from the time of the coming into existence of 
such person but only from the time when the cause of action arises. 
Thus, supiiose that at the time of the death of X there is a person 
capable of suing on behalf of the estate. If a cause of action arises 
subsequently in favour of the estate, limitation runs not from the 
death of x but from the time when the cause of action accrues. The 
section has not the effect of accelerating the cause of action so as to 

3. ( 41) 28 AIR 1941 Mad 449 (46G) (FB), Venkatesiuara Sarma v. Venkatesa 
Ayyar. (See the observations of Abdur Rahman, J., in this case at page 466, 
where he points out that this section applies only where the accrual of the 
cause of action is independent of the death of the person. Accordingly his 
Lordship has held that S. 17 does not apply to a suit by the manager of a reli¬ 
gious endowment for the recovery of endowment property transferred for valuable 
consideration by his predecessor in office as the cause of action for such a suit 
arises only on the death of the transferor.) 

4, See U. N, Mitra’s ^'Limitation Act,” (Edn, 6), Vol. U, p. 882. 
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Section 17 enable it to be ti’eateil as arising at the death of X.^ 

Notes 6-8 

7. “Legal representative,’’ meaning of. _ See Note 43 to Section 6. 

8. “Capable of instituting . . . such suit.*’—In order that 
limitation may begin to run under the section, the mere existence of 
a legal representative of the deceased is not enough. It is necessary 
that such legal representative should be capable of instituting a suit 
on the cause of action.^ 

The section does not lay down as to when a legal representative 
may I>e held to be capable of instituting a suit on behalf of the estate 
of the deceased person. Where, for example, the incapacity is due to 
the fact that the legal representative is an alien enemy residing in a 
foreign country, he may become capable of instituting a suit if either 
he becomes a resident in British India with the permission of the 
Central Government or after the state of war ends. (See S.83, Civil 
Procedure Code.) 

Again, in the case of a person other than a Hindu, Muhammadan, 
Buddhist, Jain, Sikh or Indian Christian dying intestate, only an 
administrator can sue or be sued on behalf of the estate.^ An 
administrator derives his right solely from the grant of the letters of 
administration and hence, in cases where he alone can sue or he sued 
on behalf of the estate, such suit cannot he brought before the grant 
of the letters of administration. In such cases, therefore, limitation 
does not begin to run under this section before the grant of the letters 
of administration.® 

Where letters of administration have been granted only with 
reference to a portion of the estate, and the remaining portion of the 
estate continues to be unrepresented, suits in respect of such portion 
cannot be brought until letters of administration have been obtained 
with regard to such portion."* Hence, it is conceived that if the cause 

Note 6 

X. (’36) 23 AIR 1936 P C 309 (311, 312) : 164 Ind Cos 337 : I L B (1937) Mad 
94 : 63 Ind App 429 (PC), Murugesam Pillai v. JIfi}ta^7ti5{^ndara Animal. 

Note 8 

1. (’16) 3 AIR 1916 P C 202 (204) : 43 Ind App 113 : 35 I. C. 323 (PC), Meyappa 
Chetty V. Supramanian Chetty. (Capability of administrator and executor.) 

2. See Ss. 211, 212, Indian Succession Act, 1925. 

(’25) 12 AIR 1925 Rang 186 (187) : 3 Rang 46 : 85 Ind Cas 325, Barnett Bros. 
Ltd. V. E. Fotole. 

(’94) 18 Bom 337 (341, 342) (DB), Framji Dorabji Ghaswala v, Adarji Dorabji 
Ghaswala. 

(’82) 4 All 192 (195) : 1882 All W N 3 (DB), Siikh Nandan v. Bennick. 

3. (1902) L R 1902 A C 257 (260) : 71 L J P C 49 : 86 L T 245 : 51 W R (Eng.) 

18 : 18 T L R 420, Chan Kit San v. Eo Fung Eang. 

(’16) 3 AIR 1916 P C 202 (205) : 43 Ind App 113 : 35 Ind Cas 323 (PC). Meyappa 
Chetty V. SiipramuHiua Chetty. 

4. (’94) 18 Bom 337 (340, 341) (DB), Framji Dorabji v. Adarji Dorabji. 
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of action relates to such unrepresented portion of the estate. limitation 

will be postponed under this section till the grant of letters of 
administration in respect of it. 

The rule is different where there is an executor. An executor 
derives his title from the will and he can sue or be sued on behalf 
of the estate even before obtaining probate of the will.^ The rule 
requiring probate in his case will only prevent a decree being passed 
before such probate is obtained and will not prevent the institution 
of the suit. Hence, in such cases, there will be no postponement of 
limitation under this section,® 

The rule that an administrator or executor alone can sue or be sued 
on behalf of the estate of a deceased person does not apply to Hindus, 
Muhammadans, Buddhists, Jains, Sikhs and Indian Christians/ Hence! 
in such cases, a suit can be brought on behalf of or against the estate 
of a deceased person even before the grant of letters of administration^^ 
even though there may be no executor. Hence, there will be no 
postponement of limitation under this section in such cases. Where 
there is an executor in such cases, he can institute suits on behalf of 
the estate even before the grant of probate and consequently, there 
will be no postponement of limitation under this section.'^ 


The fact that in the above cases a decree cannot be passed in a 
suit for the recovery of a debt due to the estate, before the grant of 
a succession certificate,® does not bar the institution of the suit.^® 


^ ^ ^ ^PP 113 : 35 Ind Cas 323 (PC) 

Meya-ppa Chetty v. Supramanian Chetty. 

( 13) 19 Ind Caa 406 (409): 37 Bom 158 {T>B),JamsetjiNassarv}anjiy. Hirjibhai 

(1872) 42 L J Ch 234 (240) ; 5 H L 656. Knox v. Gye. 

(1804) 10 Ves 93 (94) : 7 R R 351, Webster v. Webster. 

^ 113 : 35 Ind Cas 323 

^0), Meyappa Chetty v. Supramanian Chetty. (Straits Settlements Limitation 
Ordinance, 1896.) 

7. See Section 212, Indian Succession Act, 1925. 

7a. (’38) 25 AIR 1938 Mad 157 (160) : ILR (1938) Mad 533 : 174 I. C. 638 (DB) 
SxvasankaraMudaliar v. Amaravathi Ammal. (Executors appointed under will 
declining to accept office — Heir-at-law of testator can maintain action to recover 
possession of estate left by testator.) 

(■87) 24 AIR 1937 Sind 84 (84, 85) : 31 Sind L R 11 : 168 I. C. 55 (DB), Skrimati 
i'evxbax v. Mot^mal Kalachand. (Will by Hindu made at Hyderabad, Sind of 
property at Hyderabad — Probate is not necessary before suing as legatee ) 

(■37) 24 AIB1937 Sind 318 (320): 172 I. C. 805, Jamnabai v. Jethavial. (Residuary 
legatee under will la legal representative capable of instituting suit.) 

8. ('14) 1 AIB 1914 Mad 51 (64) : 37 Mad 176 : 24 I. C, 852, Balakrishnadu v 

Narayanaswamy Chetty. v. 

(90) 17 Cal 272 (275, 276) (DB), Krishna Kinkur Boy v. Panchuram Mondul. 

(26) 13 AIR 1926 Mad 434 (447) : 49 Mad 261 : 94 Ind Cos 83 (FB), Bamiah v 
Venkatasubbamma. (Hindu will in moffussil.) ^ v. 

9. See Succession Act, 1925, Section 214. 
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Section 17 
Notes 8-9 


At the same time, it must be noted that the expression “capable 
of instituting a suit” in the section means “capable of instituting a 
suit in which a decree might be obtained.” Hence, although a suit 
may be instituted before the grant of probate of a will or succession 
certificate and the passing of the decree alone may be deferred till 
the grant of such probate or succession certificate, yet, if the case is 
one in which such probate or certificate cannot be obtained at all, 
the plaintift cannot be said to be capable of instituting a suit in 
wliich a decree might be obtained and hence, it must be held that in 
such cases there is no one capable of instituting the suit on behalf of 
the estate. 


As to whether the fact that the legal representative of the 
deceased is under a disability referred to in s. 6 will be a ground for 
the postponement of limitation under this section, see Note 3 to s. 6. 

The section says that limitation must be computed from the 
time when there is a legal representative who is “capable of instituting 
suck suit.” That means that the mere existence of a person who can 
sue on causes of action accruing to the estate is not enough. Such 
legal representative must be competent to sue on the particular cause 
of action which is in question. Thus, suppose a certain sum of money 
would have fallen due to a deceased person, if he were alive in 1935. 
If he dies in 1930, the mere fact that there is at the time a legal 
representative who can sue on behalf of the estate will not start 
limitation under this section in 1930. Limitation can only run from 
1935. The reason is that in 1930 the legal representative is not capable 
of suing on the cause of action for the simple reason that the 
cause of action has not arisen. The section has not the effect of 
accelerating the cause of action in such cases. 

9. Claims against estate of deceased person — Applicability of 
Section. _ Sub-section (2). — See Note 4. 


(’37) 24 AIR 1937 Sind 318 (320) : 172 I. C. 805, Janmabai v. Jethamal. (“Cap¬ 
able of instituting a suit” not to be interpreted as “capable of instituting a suit 
and obtaining a decree.”) 

(’16) 3 AIR 1916 P C 202 (204, 205) : 43 Ind App 113 : 35 Ind Cas 323 (PC), 
Meya'p'pa Chetty v. Supramanian Chetty. 

11. (’16) 3 AIR 1916 P C 202 (204) : 43 Ind App 113 ; 35 Ind Cas 323 (PC), 
Meyappa Chetty ▼. Supramanian Chetty. 

12. (’36) 23 AIR 1936 P C 309 (311, 312); 164 I, C. 337 : 63 I. A. 429 : ILR (1937) 
Alad 94 (PC), Murugesam PUlai v. Minakehisundara Amvial. 
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1 8 .* Where any person having a right to Section is 

Effect of fraud., institute a suit or make an applica¬ 
tion has, by means of fraud, been kept from the 
knowledge of such right or of the title on which it 
is founded, 


or where any document necessary to establish 
such right has been fraudulently concealed from him, 

the time limited for instituting a suit or making 
an application — 

(a) against the person guilty of the fraud or 
accessory thereto, or 

(b) against any person claiming through him 
otherwise than in good faith and for a 
valuable consideration, 

shall be computed from the time when the fraud 
first became known to the person injuriously affected 
thereby, or, in the case of the concealed document^ 
when he first had the means of producing it or 
compelling its production. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Suit or application.” 

4. There must have been fraud. 

5. Person defrauded must have 

been kept from knowledge of 
his right to sue or to apply. 

6. Plea of fraud. 

7. Burden of proof. 

8. Fraud, if can be antecedent to 

the cause of action. 

9. Pre-emption cases. 


10. Proceedings to set aside exe¬ 

cution sales. 

11. “Document necessary to estab¬ 

lish such right.” 

12. “Has been fraudulently con¬ 

cealed from him.” 

13. Starting point. 

14. Against whom time can be 

extended. 

15. Applicability of the section to 

period fixed by Section 48> 
Civil Procedure Code. 



• Act of 1877 ; S. 18. 
Same as above. 


Act of 1871 : S. 19; Act of 1859 : S. 9. 

(Section 19 of the Act of 1871 and S. 9 of the Act of 1859 were the same 
except for the change noted in the “Legislative changes,” Note 1.) 
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Section 18 
Notes 1-2 


Other Topics (iuiscellaneous) 


Actual and active fraud necessary. See 
Note 4. 

Application against decree-holder and 
auction-purchaser. See Note 14. 

Article 9 j and this section. See Note 2. 

Concealment of document. See Note 13. 

Concealment of title. See Note 4. 

Criminal complaint — Section not 
applicable. See Note 3. 


Fraud after limitation has be^n to run 
— Section not applicable. See Note 2. 

Fraud in Section 48, C. P. C. _ Not 

same as fraud in this section. See 
Note 15. 

Mere concealment of facts. See Note 4. 

Mere suspicion is not knowledge. See 
Note 13. 


1. Legislative changes. — Section 9 of the Act of 1859 and 
S. 19 of the Act of 1871, corresponding to this section, dealt with the 
effect of fraud on a person’s right to institute a suit. The Act of 1877 
extended the section to applications also. There is no change effected 
in the present Act. 


2. Scope of the section. — This is an enabling section^ which 
postpones the starting point of limitation for suits and applications 
where the plaintiff’s or the applicant’s right to seek relief is, by_mean 3 
of fraud, kept from his knoioledge. The mere fact that the cause of 
action is founded on fraud is not enough to bring the case within 
this section.^ Article 95 will apply to such cases. 

Whether this section or Art. 95 applies, time, however, runs from 
the date when the fraud first becomes known to the person injuriously 
affected by the fraud. The principle on which both the provisions are 
based is the same, namely, that where a remedy is given on the 
ground of fraud, the right of the party defrauded is not affected by 
the lapse of time so long as he remains in ignorance of the fraud.® In 
Rolfe V. Gj'egory,^ where the relief claimed was founded on fraud, 
the Lord Chancellor observed as follows : 

’’As the remedy is given on the ground of fraud, it is governed by this 
important principle, that the right of the party defrauded is not affected by lapse 
of time, or generally speaking, by anything done or omitted to be done, so long as 
he remains, without fault of his own, in ignorance of the fraud that has been 
committed.” 


• . Section 18 — Note 2 

1. (’23) 10 AIR 1923 All 282 (283) : 45 All 316 ; 71 Ind Cos 631 (DB), Sheo Ram 
Koerx v. Ikramunnissa Bibi. 

iSeealso (’32) 19 AIR 1932 Cal 381 (381, 382) : 137 Ind Cas 378 (DB), Surja 
Kanta v. Jogetvdra Nath."] 

2. (*29) 16 AIR 1929 Rang 62 (63) : 117 Ind Cas 63 : 7 Rangl04{DB),Bowrama?i 
V. A. N. A. N. Chettiar. (It must be proved that a person’s title or right has 
been kept from his knowledge by other party’s fraud.) 

3. (’22) 9 AIR 1922 Cal 157 (158) : 68 Ind Cas 94 : 49 Cal 886 (DB), Biman 
Chaxxdra Dutta v. Promotho Nath Ghose. 

(’25) 12 AIR 1925 Mad 1255 (1257) : 48 Mad 925 : 91 Ind Cas 151 (DB), Bamiah 
d Co. V. Sadasiva Mndliar <£ Bros. 

4. (1865) 146 R R 463 (466) : 13 W R (Eng) 355 (356) : 4 D J & S 576 : 34 L J 
Ch 274 : 11 Jur (n S) 98 : 12 L T (n s) 162. 
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A person desiring to invoke the aid of this section must establish 
two things — 

(1) that there has been frauds and 

(2) that by means of such fraud he 7oas kept from the knoio- 

ledge of his right to sue or apply or of the title on which 
such right is founded.® 

Both these things must be established. It is not enough for the 
plaintiff or applicant to show that the act done by the defendant was 
fraudulent. He must, as observed by Petheram, C. J., in Kailash 
Chandra v. Bissonath,^ “carry the fraud further” and show that his 
right to sue or to apply has been kept from his knowledge by means 
of such fraud. See also the undermentioned cases to the same effect." 

This section must be read consistently with the provisions of 
S. 9 and, so reading it, it is clear that the fraud must have existed 
at the inception of the cause of action. A fraud committed after 
the limitation has begun to run cannot, in view of section 9, stop 
limitation running and this section will not apply to such cases.® But 
the Calcutta High Court seems to have taken a contrary view in the 
undermentioned case.® In that case A obtained a decree against B 
and then died leaving a minor son C. Limitation for application for 
execution had begun to run even in the lifetime of A. After the death 
of A. B without disclosing the fact that he was the debtor to the 
estate of A appointed himself as the guardian of C and allowed the 
prescribed time for execution to elapse. It was held that the period 
of B's guardianship should be excluded in computing the period of 
limitation for an application for execution. Their Lordships did not 
refer to any provision of law under which such exclusion could be 
made. It is submitted that this view is not correct. 


As to whether the fraud can be antecedent to the accrual of the 
cause of action, see Note 8. 


5. See Notes 4, 5 and 7. 

See also Article 166 Note 18. 


6. (’96) 1 Cal W N 67 (70) (DB). 

7. (’26) 13 AIR 1926 Cal 229 (231): 87IndCas555 (DB), Nahin Chandra Ilaldar 
V. Bipin Chandra Haidar. 

(’81) 1881 Pun Re No. 32, Arsala v. Yar Muhammad. 

(’19) 6 AIR 1919 Lah 422 (422, 423) : 50 Ind Cas 610, Asanayid v. Ghanji Ram 

(’20) 7 AIR 1920 Lah 261 (261) : 67 Ind Cas 15. Mt. Lai Devi v. Amar Nath. 

(•26) 13 AIR 1926 Lah 128 (129) : 92 Ind Cas 697, Nand Ram v. Ishar. 

^ 274 (DB). Ramalagu Servai v 

Solai 8erva%. (Case covered by Article 62, Limitation Act—This section cannot 

apply where there was no fraud at the date when the cause of action arose_In 

this case a subsequent act of fraud was relied on to save limitation.) 

*^ 1 ’**®’ ‘®*®^ ■ {DB). Oobinda Lai 

Ohose V. Kanta Ohoae. 


10. (’25) 48 Mad L Jour (N I O) 81 (81, 82). (Critical 
Gobinda Lai Ohose v. .NoZini Kanta Ohose.) 


note on A I B 1925 Cal 


584, 


Section 18 
Note 2 
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Section 18 As to the applicability of this section to special or local laws. 

Notes 2-4 see S. 29 Notes 3 and 5. 

3. “Suit or application.’*—A complaint of a criminal offence 
is Jiot a suit or application and this section has no application to such 
cases. ^ 

4. There must have been fraud. — The expression “by 
means of fraud kept,” etc., shows that the fraud contemplated is an 
actual and active fraud in the means adopted to keep the person 
injured out of knowledge of his right.^ There must be so^e abuse of a 
confidential position, some intentional imposition, or some deliberate 
concealment of facts : a designed fraud by which a party, knowing to 
whom a right belongs, conceals the facts and circumstances giving that 
right.^ A necessary element in fraud is deception or deceit and getting 


Note 3 

1. (’96) 20 Com 543 (544) (DB), v. Nageshappa Pai. (This section 

does not apply to criminal cases and the peremptory terms of S. 11 of the Indian 
Salt Act (XII of 1882) are not affected by it.) 

Note 4 

1. (’31) 18 AIR 1931 Oudh 5 (6); 129 Ind Cas 168 : 6 Luck 374, Lalta Singh v. 
^Jathiir Upadhia. (Omission by mortgagor to inform of his want of title to mort¬ 
gagee is not active fraud so as to attract the application of this section.) 

(’29) 16 AIR 1929 Bom 119 (126) : 53 Bom 271 ; 117 I. C. 417 (BB), Raneegnnge 
Coal Associatio7i Ltd. v. Tata Iron and Steel Co. Ltd. (Not furnishing informa¬ 
tion in breach of contract is not fraud.) 

(■29) 16 AIR 1929 All 213 (213, 214) : 115 Ind Cas 798 (DB). Sheo Shankar v. 

Pratab Narain Shigh. (Active concealment with intention to deceive is fraud.) 
(’03) 1903 Pun L R No. 4, p. 8 (9) : 1902 Pun Be No. 86 (DB), Ghulam Baza v. 
Sardar Khaii. (Mere non-disclosure of transaction cannot be held to amount 
to fraud.) 

(’23) 10 AIR 1923 Mad 353 (354) : 72 Ind Cas 46 (DB), Muham7nad Eojvther v. 
Subba Naicker. (Where a decree-holder not merely failed to serve the judgment- 
debtor with notice of the intended sale but even after the sale actively concealed 
from him the knowledge of his right to object to the sale— Seld that Section 18 
applied.) 

2. Halsbury’s “Laws of England," Vol. 19, page 172. 

(’33) 20 AIR 1933 Cal 253 (257) : 143 Ind Cas 402 (DB), Swartia77ioyee Dasi v. 
Probodh Cha7idra. 

(’29) 16 AIR 1929 Pat 228 (230) : 117 I. C. 46 (DB), Bobu Lai v. Parem Ku77iari. 
(’26) 13 AIR 1926 Pat 397 (398) : 97 I, C. 798 (DB), Bihari Lai Milter v. Taiiuk 
Lai Mander. (Mere carelessness or negligence does not substantiate a finding 
of fraud.) 

(’ll) 11 Ind Cas 313 (313) (DB) (Lah), Kaka i?nm v. Moha77i77iad (Section 18 
does not apply where there is an absence of indication of any active or intentional 
concealment.) 

(’12) 16 Ind Cas 464 (465)(DB) (Cal), Naraya7i Sahu\. Daryiodar Das. (Fraudulent 
concealment necessary to constitute fraud.) 

(’12) 16 Ind Cas 547 (548, 549) (DB) (Cal), Lokenath iSwi/i v. Chintaynoni Tripathi. 
(Ignorance of plaintiff of right to sue, not sufficient—Ignorance mast be brought 
about by fraud of opponent.) 

[See also (’38) 25 AIR 1938 Cal 263 (266, 270) : I L R (1938) 1 Cal 512 : 182 Ind 
Cas 244 (DB), Chaitanya Das y.BanjitPal. (Decree-holder fraudulently selling 
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somebody to believe something that is really not correct.^ It is not Section 18 

enough that there should be merely a tortious act unknown to the Note 4 

injured party, or enjoyment of property without title while the 

rightful owner is ignorant of his right.* There must be something said 

or done which is directly intended to keep the plaintiff or applicant 

from knowledge of his right to sue or to apply.“ An open act of a party 

cannot be said to be a fraudulent act of concealment.® Thus, an open 

extortion of documents from a party cannot be regarded as a fraudulent 

concealment of the documents." A failure to give information which a 

party is bound to give under a contract is not fraud but only a breach 


property not belonging to judgment-debtor—Suit by auction-purchaser for refund 
of purchase-money — Decree-holder held guilty of fraud.) 

(’26) 13 AIR 1926 Nag 388 (389) : 94 Ind Cas 56. M. B. Kinkhede v. Mohan;,a. 
(Article 164 is not confined only to a case of fraud in service of notice but it 
covers any fraud and Section 18 can be applied.)] 

3. (’29) 16 AIR 1929 Bom 119 (127) : 53 Bom 271 : 111 l.C. 417 {DB), Baneegunge 
Coal Association Ltd. v. Tata Iron and Steel Co., Ltd. 

<'03) 1903 Pun L RNo.4. p.8(9): 1902 Pun Re No. 86 (DB), G/udam v. Sardar 
Khan. (Fraud as used in this section means, and can only mean, active deceit 
in defrauding or endeavouring to defraud a person of his rights by artful device.) 

4. Halsbury’s “Laws of England,” Vol. 19, page 172. 

<’27) 14 AIR 1927 All 437 (438) : 101 Ind Cas 322. Gulab Bai v. TidsiBavi. 

5. (’29) 16 AIR 1929 All 213 (214) : 115 Ind Cas 798 (DB), Sheo ShanJeer v. Pra- 
tab Naratn 8%ngh. 

<’27) 14 AIR 1927 All 437 (438,439): 101 Ind Cas 322, G«fafc i?ai v Tulsi 
Bam. 

<1864) 1864 Suth W R (Gap) 364 (364) (DB), Sheikh Muksood AH v. Sheikh Goto- 
hur AH. 

<’68) 9 Suth W R 255 (255) (DB), Byjnath Suhaye v, Drohmo Deo Narain. 

<’74) 21 Suth W R 109 (111) (DB), Dwarkanath Bhooya v. Ajoodhya Bain Khan 
• (Where a plaint sufficiently alleged that the plaintiffs being entitled to property 
were ousted from its enjoyment under colour of a fictitious revenue sale in pur¬ 
suance of a fraudulent contract, the fraud having been so contrived as to make 
the plaintiffs believe that they had no right of action at all, it was held that the 
allegation, if true, showed that the plaintiffs had been kept by fraud from a 
knowledge of their right of action.) 

<’82) 1882 Pun Re No. 3, Nihal Chand v. Foujdar Singh. 

<’85) 1885 Pun Re No, 73, Qanhri Mai v. Jainti Mai. 

<’02) 1902 Pun L R No. 15, pp. 68, 70 : 1902 Pun Re No. 16 (DB), Panna Lai v. 
Dhagwan Das. 

6. (1900) 24 Bom 104 (111) : 1 Bom L R 466 (DB), Dhondo v. Vasudev. 

(’09) 4 Ind Cas 318 (314) (Lah), Khubi v. Nihala. (Open gift of property followed 
by mutation of names.) 

(*81) 8 Mad 364 (897, 898) : 0 Ind App 149 : 6 Ind Jur 542 ; 4 Sar 259 (PC), Veil- 

kaUswara lyan v. Shekari Varma. (Fact of registration displaces the theory of 
concealment.) ^ 

(’20) 7 AIR 1920 Mad 296 (302) : 68 Ind Cas 689 (DB). Secretary of Slatev. Bom- 
madevara VenkatanaraHmha. (Open enjoyment of land.) 

<■15) 2 AIR 1916 Cal 738 (738) : 28 lad Caa 708 (DB). Pa^xchhari ClutUapadhva 
V. Maharaja Bahadur Singh. (Open act of possession by defendant.) 

7. (’74) 7 Mad H C R 22 (28) (D B), Ananta Lakshiminarasu v. Ankinid 
Bahadur. 
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Section 18 of contract.^ Nor is the mere fact that a person was ignorant of his 
Note 4 riglit suiiiciont to establish active fraud.®® 

A rntre conceahnent of facts may or may not amount to fraud. 
If the party is under no duty to disclose such facts to the other party, 
a mere concealment will not amount to fraud.® Where there is, 
liowever, such a duty, a concealment may amount to active fraud 
(fiupi)res!iio verijp^ Thus, a concealment by a person in a fiduciary 

8. (’29) IG AIR 1929 Bom 119 (126) : 117 Ind Cas 417 : 53 Bom 271 (DB), 

(jumje Voal Ltd. v. Tata Iron and Steel Co., Ltd. 

('16) 3 AIR 1916 Low Bur 40 (41) : 36 Ind Cas 418 (DB), Ardihaypa Chetty v. 
Kadappa. (Ne^^lectini^' to settle accounts by agent with object of concealing mis¬ 
conduct from principal.) 

(’31) 18 AIR 1931 Oudh 5 (6) : 129 Ind Cas 168 : 6 Luck 374, Lalta Singh \.Ma- 
thur Upadnia. (Mere omission by mortgagor to disclose want of title.) 

(’12) 16 Ind Cas 804 (805) : 1913 Pun Re No. 32 (DB), Hardhian Singh v. Delhi 
Cloth and General Mills Co. (Mere omission to give plaintiff notice of a breach 
of contract.) 

8a. (’67) 8 Suth W R 23 (23) (DB), Azroal Sin^7t v. Lalla Gopeenath. (Except in 
cases in which such ignorance has been brought about by opposite party’s fraud.) 
(’69) 1869 Pun Re No. 29, Mi. Maeea Davee v. Sukh Dyal. (Do.) 

(’25) 12 AIR 1925 Cal 515 (516) ; 78 Ind Cas 149, Giribala Dasi v. Tarak Nath. 
(Do.) 

(’33) 20 AIR 1933 Cal 253 (257) : 143 Ind Cas 402 (DB), Swarnamoyee DaH v. 
Probodh Chandra. (Do.) 

(’12) 16 Ind Cas 547 (548) (DB) (Cal), Lokenath v. Chintamoni Tripathi. (Do.) 

9. Snell’s “Principles of Equity,” 11th Edition, page 471. 

(40) 27 AIR 1940 Lah 262 (264) : 192 Ind Cas 105, Sita Mafn v. Mutishi Nam. 
(Suit by reversioner challenging mortgage on the ground of want of consideration 
and necessity — Reversioner is not bound to disclose that mortgage property was 
gifted to him — Even attempt on his part to conceal factum of gift cannot bring 
case under Section 18.) 

(’04) 28 Mad 168 (171) (DB), Abdul Sarim Sahib v. Official Assignee of Madras. 
(There is no duty cast upon the insolvent to disclose to the Official Assignee that 
he has become possessed of property since the making of the order of personal 
discharge and consequently the non-disclosure of the fact caonot be regarded as 
fraud within the meaning of Section 18.) 

(1865) 3 Suth W R S C C Ref. 9 (10) (DB), Indorobhoosun Deb Roy v. Thomas J. 
Kenny. (Where a lessee cut trees contrary to the provisions of his first lease, and 
the lease was renewed (the lessor then not looking to the infringement of the terms 
of the lease in this respect), limitation was held to run from breach of contract, 
and not from lessor’s knowledge of it, because he might have known of it before.) 
(’29) 16 AIR 1929 All 213 (214) : 115 Ind Cas 798 (DB), Sheo Shanker TJpadhia 
V. Pratab Narain Singh. (Mere omission to inform the pre-emptor of the bare 
fact of concealing the sale transaction from him cannot amount to a fraud, but 
where there is an active concealment of the transaction coupled with an intention 
to deceive the pre-emptor, there would undoubtedly be a fraud within the mean¬ 
ing of Section 18.) 

9a. Snell’s “Principles of Equity,” 11th Edition, page 471. 
iSee also (’39) 26 AIR 1939 All 113 (113, 114) : 180 Ind Cas 525, Lagdish Raiy. 
Suraj Kumar. {Held^ under circumstances of the case, vendees were guilty of 
fraudulent concealment of the fact of sale from pre-emptor.) 

(’39) 26 AIR 1939 Oudh 227 (229) : 14 Luck 694 : 183 Ind Cas 382 (DB), Kazim 
Husain V. Mt. Mubarak Jahan Regain. (Omission of existing debt from written 
statement of debtor under S. 8 U. P. Encumbered Estates Act, not explained 
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position may amount to active fraud. 

of w' have been kept from knowledge 

of his right to sue or to apply. _ As has been seen already, there 
must not only have been fraud hut the person injured by it must have 
been kept from knowledge of his right to institute a suit or make an 
application by means of such fraud.^ It follows that if the person 
injured is aware of his right to seek relief, he cannot claim the benefit 
of this section. The mere fact that though he knew of his right to 
^ek the necessary relief he was prevented by fraud from exercising 
his right, IS not suffieient.-< A los t certain Government promissory notes, 

satistactorily—Presumptionis that such omission is deliberate with intention to 

Sirat^AS.;' Of«“ ^ 

Ilormusji V. Hus/omjt Burjorji. (Silence 
secUon.^r " ‘o'active fraud saUsfyiU the 

^rsuit for Tussuduck llosscin. 

(.Suit for money received by agent and concealed from principal.) 

(’25) 12 AIR 1925 Cal 584 (585) : 52 Cal G:i ; 88 Ind Cas 61 (DB), Oobinda Lai 
Ghose y. Nahnt Kanta G'/iosc. (Decree obtained liy minor—.Judgrnent-debtor an- 
pointed guardian—Failure to execute decree—There iii fraud.) ^ 

(’09) 4 Ind Cas 313 (314) (Lah). Khuhi v. Tdihala. (Where a lambardar nets a 
ler^Hmui^ti’on'h'' 1 “f a fraudulent deed of Uans- 

(•29) ie Im 1M9 T" olaimants become aware of the fraud.) 

( 29) 16 AIR 1929 Bom 119 (127) ; 53 Bom 271 • 117 I C. di 7 /nni n 

Coal Association Ltd. V. Tata Iron and Steel Co. Ltd. ' ’ 

Note 5 

^okan Boy 

^Khatun^ v. Abeda 

(■82) 1882 Pun Be No. 3, Nihal Chand y. Foujdar Singh. 

Mahabir Bam r. Bam Bahadur 

BaltoSin/h Chetliar v. 

(’ll) 11 Ind Cas 296 (298) (DB) (Cal), Kishori Dasi v. Mukund Lai. 

(’30) 17 AIR 1930 Pat 183 (154) ; 119 Ind Cas 891, Mohinuddin Meerzay. Moha- 

'•'^hJurplndc'^y! ® ^ V- J-ng 

^ ^oy v. 

(’70) 2 N W P H C H 180 (181) (DB), Shea Sahae Panday v. Batta Beebee 
(■89) 12 Mad 168 (176) (FB), Venkata v. Chengadu. 

3. (’12) 18 Ind Caa 63 (66) (DB) (Cal), Biroo Oorain v. Jainurat Koer 

^'l^Jil^fcTa^z^Vl '“O - <“>’ C;m.<f;mry 

(*23) 10 AIR 1923 Rang 103 (106) : 11 Low Bur Rul 363 : 68 Ind Cas 924 fnni 

P. B. P. L. Chetty Firm v. G. L<m Pow. (18 Ind Cas 63 followed - 

IjOW Bur 31 reversed on appeal.) AIR 1922 


Section 18 
Notes 4-5 
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Section 18 and some years thereafter the Government notified to him that the 

Notes 5-6 promissory notes had been presented by a stranger at the treasury, and 

that inspection would be given to him on his furnishing an indemnity 
bond. A did not furnish the indemnity and being unable to know the 
name of the stranger, could not file a suit against him. More than six 
years after the notification he sued for the recovery of the notes. It 
was held that after the notification he could not be said to have been 
JvOi)t from the Icnowledcje of his right to institute a suit.^ 

A collected the debts due to a deceased person and actually 
concealed the said fact from B the heir. B w'as kept from knowledge 
of his right by such concealment. It was held that this section would 
s-pply-^ B was entitled to a share of the debt collected by a coparcener 
before partition but it was kept back from him at the time of partition 
on the representation that the debt was outstanding. It was held that 
B was kept from knowledge of his right by the fraud of the coparcener.® 

6. Plea of fraud. — Order 6 Rule 4 of the Code of Civil 
Procedure provides, inte7’ alia, that in all cases in which a party 
pleading relies on any fraud, particulars with dates and items, if 
necessary, shall be stated in the pleading. A person seeking to avoid 
the statute of limitation on the ground of fraud must therefore speci¬ 
fically state the particulars thereof.^ General allegations, however 


(’25) 12 AIR 1925 Nag 374 (375) : 88 Ind Gas 48, Maroti v. Narayan. (Mere 
omission by the decree-holder to certify adjustment of the decree was held not 
sufiicient to extend the period of limitation allowed to a judgment-debtor under 
Article 174.) 

(’18) 5 AIR 1918 All 336 (.337) : 43 Ind Gas 671 (DB), Harish CJiander v. Oanga 
JBisliun. (Where a judgment-debtor was by fraud induced to omit to make an 
application under O. 21, R. 89, G. P. G., it was held that the fraud -was not of 
the kind which would operate to extend the limitation provided for an application 
to set aside a sale on the ground of irregularity inasmuch as it did not keep the 
judgment-debtor from the knowledge of his right but merely prevented him from 
making an application.) 

4. (’67) 1 Agra 213 (214, 215) (DB), Syud Ali Nuguee v. Bhugwan Dass. 

5. (’21) 8 AIR 1921 All 155 (157) : 43 All 440 : 60 Ind Gas 774 (DB), Saheb Bam 
V. Mt. Govindi. 

See also Article 62 Note 32. 

6. (’13) 21 Ind Cos 394 (396) (DB) (Mad), Avancha Ijdkshminarasimvia v. Lak- 
shamma. 

[But see (’27) 14 AIR 1927 All 437 (438, 439) : 101 Ind Gas 322, Giilah Bai v. 
Tiilsi Bam. {A collecting money to which B was also entitled and not inform¬ 
ing B—Held no active concealment.)] 

Note 6 

1. (’27) 14 AIR 1927 All 437 (439) ; 101 Ind Gas 322, Gulab Bai v. Tulsi Ba7n. 

(’19) 6 AIR 1919 Lah 152 (154) ; 51 I. C. 447, Ba7n v. HassaTi Muhammad. 

(’09) 2 Ind Gas 844 (845) : 36 Cal 654 (DB), Pur 7 ia Cha 7 idra MaTidal v. Afiukitl 
Biswas. 

(’21) 8 AIR 1921 Pat 145 (147) : 61 Ind Gas 823 ; 6 Pat L Jour 319 (DB), Das 
Narayan Singh v. Mir Muha7nmad Yusuf. (Application to set aside execution 
sale on the ground of fraud.) 
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strong may be the words in which they are stated, are insufficient 
even to amount to an averment of fraud of which any Court ought to 

Sf the Civil P ^ '"p V ® Commentary 

on the Civil Procedure Code, 3rd Edition and Note 16 to Article 95 

h proof. —Where a plaint is t’rima facie barred 

by limitation, it is for the plaintiff to prove in the first instance 

he circumstances which would prevent the statute from having its 

ordinary effect. If he relies up on fraud as being such a cireumstfnee, 

^'uddt ^ ^ ^ Kalyan 

^'of^itaT ^ ^“284 (DB), Ban.ira,n v. Secretary 

‘K; z ^» 

( 08) 15 Cal 533 (537) : 15 Ind Apj) 119 : 5 Sar 168 : 12 Ind Jur 251 rpCl r'/ri.oo 
Narain Gupta v. Tiluckram Chowdhury. ( (1880) 5 App Cas 685 folloi4id^) ^ 

*16) 3 AIR 1916 Cal 120 (123): 351. C. 284 (DB), Bansiravi v. of State 

( 82) 1882 Pun Re No. 3, Nihal Chand v. Foujdar Singh 

poo! fr, o“" ^ ^ V. Sardar Kkan. 

•09 a r“ lot ! ; ^yo^'Vrokas Nandi v. Jhou>,nuU Johury 

09 4 Ind Cas 495 (499) (DB) (Cal), Pramoda Nath Boy v. Kinoo Mollah. 

( 98) 1 Oudh Cas 262 (267), Munna Lai v. Auseri Lai. 

(’21) 8 AIR 1921 Pat 145 (147) : 6 Pat L Jour 319 ; 61 Ind Cas 823 fnm n 

Narayan Singh Mir Muhavunad Yusuf. 

.(’31) 18 AIR 1931 Oudh 5 (6) : 129 Ind Cas 168 : 6 Luck 374 Lalta Si^mh 

Mathur Upadhia. (Mere omission by mortgagor to inform of his want of title to 
mortgagee is not active fraud.) 

[5cc also (’92) 19 C^ 683'(688) : 19 Ind App 166 ; 6 Sar 209 (PC), Prosunno 
Kumar Sanyal v. Kali Das Sanyal. ’ 

(-30) 17 AIR 1930 Mad 12 (10) : 123 Ind Cas 24. Changalvaraya licddi v. Kolia 
pt*r» ^dt. (Section 18 applied under .special circumstances though no specific 

allegations were made.)] ® »pt.tinc 

Note 7 

Chandra Dutta v. Pronwiho Nath Ghose. ’ Biman 

■(’09) 2 Ind Caa 844 (845): 36 Cal 654 (DB). Puma Cha^idra v. Anukul Biswas 

(*18) 18 Ind Cas 391 (892) (DB) (Cal). Patichu Ma 7 idal v. Sheikh Isaf. 

.(’22) 9 AIR 1922 Pat 607 (610): 2Pat 65 ; 77 Ind Cas 957 (DB). Batndhuri Chow 
dhury v. DeonaTtdhan Prasad SxTigh. ‘“«wrt i^/tow, 

^'p)a*J^fingh. v. Keeho 

<■)? (“) Phuta Singh v. Prem Singh. 

C7,oLdlr«^"] V. Taitaturinessa 

[S« a!» (•98) 6 C P L R 19 (21), v. Laxamangir. (It U for the partv 

rhe°o^u':tnrth‘r,.^°)T “ pri„,u /ooio oaso ^,2 

Bee also Note 38 to Section 3 and Note 19 to Art. 91. 


Section 18 
Notes 6-7 


2.Lim.40. 



626 


EFF£CT OF FRAUD 


Section 18 the initial burden is upon him to establish the fraud and that by 

. Note 7 moans of sucli fraud lie was kept from knowledge of his right to 

sock relief." Allegations of fraud must be substantially proved by the 
party making the same though it does not mean that every puzzling 
artifice or contrivance resorted to by the opposite party must be 
unravelled.'* Fraud, therefore, cannot be presumed until the person 
relying upon it establishes his case^^ and the Courts must not be 
too ready to presume fraud from suspicious circumstances,"* though 
a number of such circumstances may, when combined, lead to the 
inference of fraud.'* When one kind of fraud is alleged, another kind 

2. (’39) 26 AIR 1939 Cal 663 (664, 665) : ILR (1939) 2 Cal 163 : 186 Ind Cas 335, 
Abid Jamil v. Ambia Khatiin. 

(’38) 25 AIR 1938 Lah 577 (579); 1781. C. 504 (DB), NanakChand v. Sardar Singh. 

(’22) 9 AIR 1922 Cal 157 (158): 49 Cal 886 : 68 Ind Cas 94 (DB), Bhnan Chandra 
T)uitn V. Promotho Nath Ghose. 

('24) 11 AIR 1924 Nag 94 (94) : 20 Nag L R 23 : 80 Ind Cas 590,' Ba7nchandra v. 
Ilardco. 

(’29) 16 AIR 1929 Rang 62 (63) ; 7 Rang 104 :117 Ind CssQ^{DB),Boivrammah v. 
A. N. A. N. Chettiar. (In certain circumstances it could be assumed from the act 
of fraud itself which gave the cause of action that this act of fraud was fraudu¬ 
lently concealed from the person affected.) 

(’20) 7 AIR 1920 Pat 725 (725, 726) : 57 Ind Cos 404, Jagdhar Missir v. Dhoroi 
Khativa. 

(’34) 21 AIR 1934 Lah 878 (879); 1551. C. 654 :16 Lah 408 (DB), Bhagwana v. Shadi. 

(’29) 16 AIR 1929 Cal 188 (189) : 116 Ind Cas 726 (DB), Hassan Ali v. Gurtidas 
Kapali. 

(’27) 99 Ind Cas 946 (947) (Cal), Kedar Hura v. Asutosh Boy. 

(’14) 1 AIR 1914 Cal 728 (730): 24 Ind Cas 249 (DB), Jotindra Mohan v. Brojen- 
dra Kumar. 

(■13) 20 Ind Cas 538 (539) (Oudh), Kashiram v. Mt. Pragi. . ' 

(’19) 6 AIR 1919 Lah 152 (154): 511. C. 447, Bashi Bain v. Hossan Muhammad, 
(’09) 2 Ind Cas 844 (845): 36 Cal 654 (DB), Puma Chandra v. Anukul Biswas, 
(’74) 22 Suth W R 479 (479, 480), NuUm Singh v. Mogdhun Singh. 

(’66) 6 Suth W R 165 (165) (DB), Brindabun Doss v. Jugodessuree Chowdhrain. 
[See (’20) 7 AIR 1920 Cal 202 (203) : 56 Ind Cas 811, Manulla Kolu v. Prasanna 
Kumar Sarkar.} 

[See however (’29) 16 AIR 1929 All 721 (723) : 122 I. C. 598 (DB), Sri Kishen 
Pandey v. Ghana Nand Joshi. (But if notwithstanding the fact that the plain¬ 
tiff did in most specific terms allege in his suit the date and circumstances in 
which he acquired knowledge for the first time, the defendant’s pleadings are 
evasive and do not raise specifically an issue as to the date of the plaintiff’s 
acquisition of knowledge, the burden of proving the date is not on the plaintiff.)] 
See also Note 12 to Article 10. 

3. (*23) 10 AIR 1923 P C 73 (76) : 73 I. C. 391 (PC), Satish Chandra Chatterjee 
V. Kumar SatishKantha Boy. (Fraud must be proved by facts or inferences from 
facts as a whole — Suspicions or surmises or conjuncture are no substitute for 
those facts—But fraud need not be exactly traced.) 

3a. (’82) 1882 All W N 7 (8) (DB), Girdhar Dal v. Jawnufnnuissa. 

(’94) 21 Cal 612 (621) (DB), Mohamed Golah v, Mohamed StUiman. (A person who- 
charges another with fraud must himself prove it — He is not relieved of this- 
obligation because the defendant has told an untrue story.) 

4. (’03) 1903 Pun L R No. 27, p. 132 (133), Bhagwan Das v. Ida. 

5. (*98) 1898 Pun Re No. 12, Rahim Khan v. Muhammad Yar, 
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of fraud cannot, upon failure of the proof of the fraud alleged be 
substituted for it.® ’ 


Once fraud is established, however, the burden will be shifted to 
the person who has committed the fraud to show that the person 
affected thereby had knowledge of the transaction beyond the period 
of limitation.^ The leading case on the point is Rahimhhoy v. 


(643) : 14 Ind App 111 : 5 Sar 2.5 : 11 Ind .Jur 35fe (PC) 
Abdul Itosscxu Z^tiuxl Ahddx v. Chcirlcs Agncw Turner^ * 

C’16) 3 AIR 1916 Cal 120 (123): 351. C. 284 (DB). Bayisiram v. Secretary of State, 

(’29) 16 AIR 1929 Bom 1 (5) : 53 Bom 75 : 113 Ind Cas 229 (DB), Kondi Bavji 
FodtCLYC V. ChutiilcLl Ru'pchuiid. ^ 

(’20) 7 AIR 1920 Cal 26 (32) : 55 Ind Cas 689 (DB), Sati&h Kantha Roy v. Satislt 
C handra Chatterjee. 

Jiumay v. Canga Bam. 

(But if lelief 13 asked alternatively, either on the ground of fraud, or, failing that 

ground, then on some equity, a plaintiff may fail on the first but succeed on the 
latter alternative.) 

7. (’37) ILR (1937) 2 Cal 496 (499, 500): 41 Cal W N 993, Charles De Sa Fraqoso 
V. Meher AH. 

(’33) 20 AIR 1933 Nag 244 (246) : 144 Ind Cas 724, Ramji Ran v. Maruti. 

201- A. 1 : 6 Sar 256 : 17 Ind Jur 40 (PC), Rahimbhoi/ 
Habxbbhoy v. C. A. Turner. (But that some clues and hints which perhaps if 
vigorously and acutely followed up, might have led to a complete knowledge’ of 
the fraud, do not amount to such knowledge as is required by this section ) 

(•14) 1 AIB 1914 Cal 728 (729): 24 Ind Cas 249 (DB). Joti,ulra Mohan Bey Clu>w- 
dhury v. Brojendra Kumar Datta Munshi. 

(•05) 27 All 540 (543): 2 All L Jour 350 : 1905 All W N 88, Sukh Lai v. Madhuri 
Prasad. 

(’12) 16 Ind Cas 464 (465) (DB) (Cal), Narayan Sahu v. Molianth Damodar Das 

( 15) 2 AIR 1915 Cal 268 (271); 27 I. C. 294 (DB), Arjun Dass v. Gunendra Nath. 

(’22) 9 AIR 1922 Cal 167 (158, 159) : 49 Cal 886 ; 68 Ind Cas 94 (DB) Biman 
Chandra Dutta v. Fromoiha Nath Ghose. ^ 

( 34) 21 AIR 1934 Lah 878 (879): 1551.C. 654 :16 Lah 408 (DB), Bhagwanay Shadi 

(’24) 11 AIR 1924Nag94(94):80I.C. 690: 20 Nog L R 23, Ramc/tanJra v. Hardeo. 

(’16) 3 AIR 1916 Cal 120(123): 35 I. C. 284 (DB), Bansiram v. Secretary of State 

(’18) 6 AIR 1918 Cal 171 (173) : 46 Ind Cas 221 (DB), Ram Kinhar Tewari v 
Sthiti Ram Panja. 

(’21) 8 AIR 1921 Cal 251 (252) : 60 Ind Cos 801 : 48 Cal 119 (DB), Bhusan Uani 
Dasi v. Pro/ulla Kristo Deb. 

(’26) 13 AIR 1926 Cal 229 (230, 231) : 87 Ind Cas 555 (DB), Nabin Chandra 
Haidar v. Bipin Chandra Haidar. 

(•28) 16 AIB 1928 Cal 849 (380) ; 108 Ind Cas 33 (DB), Bameah Chandra Patra- 
nabxB v. Birajatundari Gupta. 

(’33) 20 AIR 1988 Cal 263 (267) 

Chandra. 

(’88) 20 AIR 1988 Cal 839 (340) ; 

Basar. 

(’36) 22 AIR 1986 Cal 779 (788) : 160 Ind Cas 260, Jadu Nath Guha Rov v 
Ka9%8war Ouha Boy. ^ 

(’04) 1904 Pun Re No. 84, Qordhan Dob v. Ahmad. 

^ = ■‘1 I“d Cas 385 (DB), Bam Pratap Lai y. Keaho 

PrMod 8\ngh^ 

(•28) 10 AIB 1923 Pat 436 (486): 72 Ind Ca. 628, Mahabir Bam y. Bambahadur. 


143 Ind Cas 402 (DB), Swarnamoyeey. Probodh 
163 Ind Cas 284, Bamizaddin Dasar v. Naimaddi 
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Turner,^ docirlecl i y the Privy Council in the year 1892. In delivering 
the judgnicnt of the Board, Lord Hobhouse observed as follows : 


“ Tht-ii' LoicLhiixs consider tliat when a man has committed a fraud, and 
i.a. property thereby, it is for iiim to show that the person injured by his 


fnuKl and suin^ to recover the property has had clear and dednite knowledge of 
those facts which constitute the fraud, at a time which is too remote to allow him 
to bring the suit.” 


In Narayan Sahu v. Damodar Das,^ Jenkins, C. J., after citing 
Tlahimblioii s casc,^ observed that “fraud is a continuing influence 
and until that influence ends, it retains its power of mischief.” It has 
accordingly been held in the undermentioned cases^^ that it is for the 
party guilty of fraud to show that the continuing effect of the fraud 
had been removed at a time too remote to allow a suit to be brought. 

See also Note 17 to Article 95. 


8. Fraud, if can be antecedent to the cause of action. 
— The fraud contemplated by this section is not confined to fraud 
committed at the inception of the cause of action, but may include 
fraud committed even before that date.' Thus, where fraud is 
committed by the decree-holder in execution proceedings taken for 
bringing the property of the judgment-debtor to sale, this section 
would apply to an application by the judgment-debtor to set aside 
the sale on the ground of fraud, though the right to apply only arises 
on the date of the sale and though no fresh act of fraud is proved at 


(’29) 16 AIR 1929 Pat 228 (229) : 117IndCas46(DB),Ba&w£a2v.Parem.?Mmari. 
(’10) 6 Ind Gas 154 (156) (DB) (Cal), Basirytiddin Mondal v. Sona/ullah. 

(’28) 112 Ind Gas 847 (848) (Lah), Mt. Jamfictt v. Abdul Rahman Khan. 

(’13) 17 Ind Gas 10 (11) (DB). (Bom), Vithappa Devappa Patil v. Basagoioda 
Deva 2 )pa Patil. 

{'18) 5 AIR 1918 Mad 76 (78) : ^4^1ndiCas5bl{T>B),VenkateswaraIyer\. A.P.Ri. 
See also Note 17 to Art. 95 and Note 18 to Art. 166. 

8. (’92) 17 Bom 341 (347) : 20 Ind App 1 ; 6 Sar 256 ; 17 Ind Jur 40 (PC). 

9. ('12) 16 Ind Gas 464 (465) (DB) (Cal). 

iSee also (’29) 16 AIR 1929 Pat 228 (229) : 117 Ind Gas 46 (DB). Bahu Lai v, 
Parem Kuviari. 

(’25) 12 AIR 1925 Pat 621 (522) : 85 Ind Gas 622, Bajrang Prasad Singh v. Mt. 
Sonejhari Kuer."] 

10. (’24) 11 AIR 1924 Pat 496 (497) ; 80 Ind Gas 761, Thahur Mahtonv.Jhaman 
Mahton. 

(■30) 17 AIR 1930 Pat 58 (60) : 123 Ind Gas 637, Beas Singh v. Khedu Mian. 

(’23) 10 AIR 1923 Pat 435 (436) ; 72 Ind Cas 625, Mahahir Ram v. Rambahadur 
Dubey. 

(’98) 1898 Pun Re No. 12, Abdul Rahim Khan v, Muhammad Yar. 

% 

Note 8 

1. ( 25) 12 AIR 1925 Pat 521 (522) : 85 Ind Cas 622, Bajrang Prasad Singh v. 
Mt. Sone jhari Kuer. 

(’12) 17 Ind Cas 972 (973) (DB) (Cal), Tookoomoni Dasi v. Dwardkanath Dinda, 
(The question of fraud should be considered as a whole.) 
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the date of the sale. The reason is that the fraud committed in the 
execution proceedings would have a continuing influence and would 
retain its power of mischief until that influence ends. If at the date 
of the cause of action the efleet of the antecedent fraud continued 
so as to keep the person injured from knowledge of his right to 
seek relief, this section would clearly apply.^ In Narayan Sahu v. 
Damodar Dasy Jenkins, C. J., held that the view that the fraud 
contemplated by the section was fraud committed at the inception 
of the cause of action and not an antecedent fraud, was not in 
consonance with the view expressed by their Lordships of the Privy 
Coxmcil in Hahimhhoy v. Turner.^ The undermentioned cases,^ 
which have taken the view that the fraud referred to in this section 
is confined to fraud at the inception of the cause of action, are, in 
view of the discussion above, not correct. 


9. Pre-emption cases. — Where immediately after the sale, 
possession of the property sold was openly taken by the vendee and 
there was nothing to show that the sale was kept from the knowledge 
of the pre-emptor. it was held that it could not be said that there 
was any fraud within the meaning of the section.* even though the 
pie-emptor may not have known or may not have tlio means of 
knowing of the sale or of the change of possession under the sale.^ 
Mere silence on the part of the vendor and vendee is not fraud/* Nor 
is the mere failure or omission to give the pre-emptor notice of the 
sale enough to bring the case within the section^ as it does not amount 

2. See cases cited in Note 10. 


3. (’12) 16 Ind Cas 464 (465) (DB) (Cal). 

{See also (’ll) 11 Ind Cas 295 (298) (DB) (Cal), Kishori Dasi v. Mukund. (It is 

doubtful whether this section applies to a case in which the fraud is antecedent 

to the accrual of the right. According to 2 Ind Cas 844 it does notso apDlv but 
17 Bom 341 is against this view.)] ^ 

4. (’93) 17 Bom 341 (347) ; 20 Ind App 1 ; 6 Sar 256 : 17 Ind Jur 40 (PC). 

5. (’09) 2 Ind Cas 844 (845) : 36 Cal G54iDB}, PurnaChandra Slandalv. A^iukul 

JJtswas. (Fraud in brtngxng about tbc sale is not enough—Question of limitation 
depends on what took place after the sale.) 

(’20) 7 AIK 1920 Pat 725 (725) : 57 Ind Cas 404, Jagdhar Missir v. Dhorai 
Khaiiva. (Do.) 


Note 9 

1. (’66) 1866 Pun Re No. 67, Khazana v. Maigha Singh. 

(’78) 1878 Pun Re No. 29, Ram Dayal v. Beli Ram. 

iSee also (’79) 1879 Pun Re No. 46, Murad v. Bhag Stjtgk.] 

2. (’78) 1878 Pun Re No. 29, Ram Dayal v. Beli Ram. 

3. (’85) 1885 Pun Re No. 78, Qauhri Mai v. Jainti Mai. 

4. ( 11) 11 Ind Cas 313 (313) (DB) (Lah), Kaka Ram v. Muhammad Ali 
(’98) 1 Oudh Cos 262 (266), Munna Lai v. Auseri Lai. 

(■02) 1902 Pun Re No. 86 : 1903 Pun L R No. 4, Ghulam Baza v. Sardar Khan 
(Where a perwn transferred his immovable property to his wife in lieu of dower 
by a registered deed and both were so oondocting themselves in relation to the 
property that the pre-emptor was kept away from the knowledge of such transfer 
but it was proved that they had no intention to conceal the transfer from him 
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to keeping tlie pre-emptor from a knowledge of his rights by means 
of fraud,^ though an omission to issue a notice with the deliberate 
intention of keeping the prc-emptor from a knowledge of his right 
may amount to fraud.® Where there is an active concealment of the 
sale, as where the sale is ostensibly effected in favour of B but really 
in favour of M who actively conceals such fact, and the pre-emptor is 
therebj' kept from knowledge of his right, this section would apply.^ 

Ihesc conclusions clearly follow from the principles discussed in 
Notes 1 and 3 above. 


10. Proceedings to set aside execution sales. — The 
piiuciples discussed in Notes 4 to 8 will apply also to proceedings to 
set aside sales in execution of a decree. Where owing to the fraudulent 
concealment of the proceedings by the decree-holder all knowledge of 
the proceedings up to the time of sale is withheld from the judgment- 
debtor, the latter can invoke the aid of this section and apply within 
the pei'iod prescribed, reckoned from the date when he becomes aware 


and were able to explain their conduct, it was held that mere non-disclosure of 
the transaction could not be held to amount to fraud.) 

( 93) 1893 Pun He No. 91, AUna Ram v. Mehardil Khan. (Even if the omission 
to give due notice is intentional.) 

(’83) 1883 Pun He No. 120, Ghiba v. Hayat. 

( 81) 1881 Pun He No. 32, Arsala v. Yar Muhammad. (Mere absence of a public 
notification of the sale.) 

5. (’83) 1883 Pun He No. 120, Ghiba v. Hayat. 

6. ( 11 ) 11 ind Cas 313 (313) (DB) (Lah), Kdka Ram v. Muhammad Ali. 

( 98) 1 Oudh Cas 262 (266, 267), Munna Lai v. Auseri Lai. (In this connection 
the Judge remarked that in cases of contract when it is the duty of a person to 
speak, silence is accepted as sufficient proof of fraud.) 

7. (’ll) 10 Ind Cas 114 (114) : 1911 Pun Re No. 89, Ismail v. Boji. (It is im¬ 
material that a possibly infructuous suit against the ostensible purchaser might 
have been instituted before the fraud became known to the plaintiff.) 

iSee (’39) 26 AIR 1939 All 113 (113, 114) : 180 Ind Cas 525, Jagdish Rai v. 
Suraj Kumar. (Small portion of land in another Tahsil included in sale deed 
along with property over which pre-emptor had right of pre-emption—Sale deed 
registered in such other Tahsil—To conceal fact of sale from pre-emptor, vendee 
not applying for mutation and neither getting possession nor recovering rent till 
after one year from registration—Vendee held guilty of fraud under S. 18.) 

(’37) 24 AIR 1937 Lah 97 (98) : I L R (1937) Lah 202 ; 172 Ind Cas 104 (DB), 

Oanesha v. Sadig. (Transaction of sale fraudulently described otherwise_ 

Limitation begins to run from.date on which fraud becomes known to pre-emptor ) 

(■29) 16 AIR 1929 All 213 (213, 214) : 115 Ind Cas 798 (DB), Sheo Shanker v. 
Partab Narain. (Pre-emption — Sale deed registered not in Tahsil in which 
property situate but in another tahsil—Stamp paper also purchased in another 

district several months before execution of document_No notice served on pre- 

emptor—Possession not taken for over a year after execution of sale deed_No 

mutation effected within one year from registration—Vendee held guilty of fraud 
—Pre-emptor held entitled to exclusion of such period.) 

(’98) 1898 Pun Re No. 12, Abdul Rahim Khan v. Mzihammad Yar. (Sale deed 
roistered at a place away from the village where land was situate — Attesting 
witnesses residents of other villages—Sale deed also described as mortgage deed 

—‘Held from these facts fraudulent concealment of sale could be inferred within 
meaning of this section.)] 
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of the sale.'^ The fact that the sale has been confirmed in ignorance 
of the fraud is no bar to the maintainability of the application.^ 

A mere failure to serve the judgment-debtor with the notice of 
sale* or a mere under-valuation of the property to be sold in the sale 
proclamation* is not by itself sufficient to justify the inference of 
fraud. But a supression of notices by a deliberate contrivance,* or a 


Note 10 

1. (’25) 12 AIR 1925 All 778 (779) : 88 Ind Cas 500:47 All 850 (DB), Mt. Servai 
Begam v. Bam Chander Sarup. 

(’14) 1 AIR 1914 Cal 728 (729, 730) : 24 Ind Cas 249 (DB), Jotindra Mohiai Roy 

Cliowdhury v. JDrojendra Kximar Datta Mtinslii. (Fi^audulent e^cccution sale — 

It is not necessary to prove that there has been fraud subsequent to the execution 
sale.) 

See also Note 18 to Art. 166. 

2. (’90) 17 Cal 769 (776) (FB), Mohendra Narain Chatuvaj v. Gopal Mond 2 d. 
(Dissenting from 14 Cal 679.) 

( 12) 16 Ind Cas 436 (436) (DB) (Cal), Nilmoni Singh v. Brinda Dasya. 

(’22) 9 AIR 1922 Pat 422 (423) : 70 Ind Cas 675, Ram Pershad Lai v. Chamari 
Singh. 

(’03) 30 Cal 142 (153) : 7 Cal W N 305 (DB), Golmii Ahad Chowdhry v. Judhister 
Chundra Shaha. 

(’23) 10 AIR 1923 All 282 (283, 284) : 45 All 316 : 71 Ind Cas 631 (DB), Shea Ram 
Koeri v. Ikramunnissa Bibi. 

(’28) 112 Ind Cas 847 (847) (Lah), Mt. Jannat v. Abdul Rahman Khan, (A I R 
1923 All 282 followed.) 

See also Note 18 to Art. 166. 

3. (’26) 12 AIR 1925 Pat 521 (521) : 85 Ind Cas 622 , Baji’ang Prasad SiJigh. v. Mt. 
Sonejhari Kuer. (Fraud is essentially different from irregularity in the conduct 
of sale.) 

(■26) 13 AIR 1926 Pat 397 (398) : 97 Ind Cas 798 (DB), Bihare Lai Mitter v. 
Tanuk Lai Ma-nder. 

4. (’39) 26 AIR 1939 Cal 663 (665) : I L R (1939) 2 Cal 163 : 186 Ind Cas 335, 
Ahul Jamil v. Ambia Khatun. 

(’37) I L R (1937) 2 Cal 496 (500) : 41 Cal W N 993, Charles De Sa Fragoso v. 
Meher AH. (Mis-statement of price of property in sale proclamation does not 
constitute fraudulent concealment.) 

(’ll) 11 Ind Cos 295 (297) (DB) (Cal), Rai Kishori Lasi v, Miikund Lall Dutt. 

(’12) 16 Ind Caa 464 (465) (DB) (Cal), Narayan Sahu v. Damodar Das. (Fraud is 
not to be lightly charged or lightly found — The mis-statement in an execution 
petition of the value of the property may be an irregularity; but assuming that it 
is a fraud, it does not constitute such frudulent concealment as is required by 
this section.) 

(’26) 13 AIR 1926 Cal 677 (578): 91 IndCa8 407 (DB), Wripaft Nath Bhattacharjee 
V. Jatindra Kumar Das. 

(’22) 9 AIR 1922 Pat 607 (611) : 77 Ind Cos 957 : 2 Pat 65 (DB), Ramdhuri 
CJtowdhuri v. Deonatidhan Prasad Singh. (But a wilful mis-statement by a 
decree-holder in the sale proclamation of the value of the property may be suffi- 
cient evidence, in particular cases, to justify an inference of fraud.) 

<’02) 26 Bom 643 (649) : 4 Bom L R 249 (DB). Chitambar v. Kristnappa. 

5. (’24) 11 AIR 1924 Mad 869 (869) : 84 Ind Cas 970, Pallayya v. Bhimaraju 
(•30) 17 AIR 1930 Mad 12 (15. 16) ; 123 Ind Cas 24, ChtngaXraya Reddi v. 

KoUapuri Reddi. 
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TOihil mis-stalcinent of tJie value of the property to be sold, in the sale 
proclamation," or a dishonest combination to obtain by artifice the 
l)ropeny at a low value/ may amount to fraud. Where after the 
fli t ICC aiiionnt has been paid, the decree-holder brings the properties 
to .-^ale and lalcos steps so that no notice of the sale may reach the 
iudgment-dobtor, this soction will apply.® 


As to whether it is necessary for the applicability of this section 

that the auction imrcliaser should have also been guilty of fraud, see 
Note 14. 


11. “Document necessary to establish such right.” — 
\\ here the right to a sum of money could be established on certain 
admitted facts, and a particular document is only evidence of the 
obligation, it cannot be said that the document is “necessary” to 
establish the right. Consequently, the fraudulent concealment thereof 
uonld not extend the time under this section.^ 


been fraudulently concealed from him.”— The 
Olds has been fraudulently concealed from him” refer to a fraudulent 
concealment from the knowledge of the plaintiff or the applicant. In 
other words, the plaintiff or the applicant must, through the fraudulent 
concealment, be unawax*e of the existence of the document.^ 

13. Starting point-The time limited for a suit or application 

will, in the cases contemplated in the section, be computed from the 
time when the fraud becomes known to the person injuriously affected 


(’23) 10 AIR 1923 Mad 353 (354) : 72 Ind Gas 46 (DB), Sheikh Muhammad 
Tioioiher v. Sjtbba Naicker. (Decree-holder not merely failing to serve the judg¬ 
ment-debtor with notice of sale but even after sale actively concealing from him 
the knowledge of his right to object to the sale.) 

(’24) 11 AIR 1924 Pat 496 (497, 498): 80 Ind Cos 761, Thakur Mahton v. Jhaman 
Mahton. 

[See (’26) 13 AIR 1926 Pat 397 (398) : 97 Ind Gas 798 (DB), Bihare Lai MitUr 
v. Tanuk Lai Matider.} 

6. (’ll) 11 Ind Gas 295 (297) (DB) (Cal), JRaikishori Dasi v. Mukund Lai Butt, 
(’22) 9 AIR 1922 Pat 507 (510, 511) : 77 Ind Gas 957 ; 2 Pat 65 (DB), Bamdhuri 

Chowdhuri v. Deonandhan Prasad Singh. 

(’25) 12 AIR 1925 Pat 621 (521) : 85 Ind Gas 622, Bajrang Prasad Singh v. 
Mt. Sonejhari Kuer. 

7, (’07) 6 Cal L Jour 111 (115, 116) (DB), Amhika Prasad Singh v. B. if. 
Whitwell. 


8. (’28) 15 AIR 1928 All 354 (354) : 108 Ind Gas 
Kunwar. 


Note 11 


899, Jagdeo v. 


Ujiyari 


1. ( 74) 7 Mad H C R 22 (23, 24) (DB), Lakshminarasu Pantulu v. Ankinid 
Bahadur. 


Note 12 


I. (’74) 7 Mad H C R 22 (23, 24) (DB), Lakshminarasu Pantulu v. 
Bahadur. 
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by the fraud.^ The knowledge referred to is clear and definite 
knowledge of the facts constituting the particular fraud,and not a 
mere s^^sp^c^07^. It must be such knowledge as will enable the person 
defrauded to seek his remedy in Court.^ Where this section is held to 
apply to a case prima facie barred by limitation, the Court must find 
exactly when the plaintiff got knowledge of the fraud : without a finding 
to that effect it cannot say that the suit is in time.^ 

The terms of this section are materially different from those of 
S. 2 G of the English Real Property Limitation Act, 1833, (3 & 4 will, iv, 
c. 27). Under the terms of the latter section, the right of the person 
defrauded to sue for relief would be deemed to have first accrued at 
and not before the time such fraud was, or with reasonable diligence 
might have been, discovered. But under this section, it is, however, 
clear that time will begin to run only when the fraud becomes knoivn. 
Negligence in pursuing the means available for discovering the fraud 
will not, therefore, in this country start limitation running before the 


Note 13 

1. (’31) 18 AIR 1931 P C 12 (1-5) : 57 Iml App 251 : 128 Ind Cas 257 : 5 Luck 
492 (P C), Abdul Rahman v. Par&otam Das. 

(’21) 8 AIR 1921 Cal 786 (789) : 70 Ind Cas 525 (DB), Sarat Chandra Gupta v. 
Kanai Dal Chuckerbutiy. 

(’14) 1 AIR 1914 Lah 209 (209) : 23 Ind Cas 397, Afzal AH v. Aman AH. 

(’37) 24 AIR 1937 Lab 97 (98) : 172 Ind Cas 104 ; ILR (1937) Lah 202 (DB), 
Oanesha v. Sadiq. 

(’93) 3 Mad L Jour 255 (257) (DB), Iswara Paitar v. Karuppan, 

(’15) 2 AIR 1916 Mad 150 (156) : 26 Ind Cas 369 (DB), Grace Rosamund Rhodes 
V. Padmandbha Chettiar. 

(’22) 9 AIR 1922 Pat 507 (509, 510) : 77 Ind Cas 957 : 2 Pat 65 (DB), Ramdhuri 
Chowdhuri v. Deonandhan Prasad Singh. 

(’83) 7 Bom 542 (545) (DB), Collector of Broach v. Rajarain Daldas. 

(’99) 3 Cal W N 333 (335) (DB), Luchmipat v. ML Mandil Koer. 

(’15) 2 AIR 1915 Cal 496 (498) : 26 I.C. 860, Rajendra Kumar Ghosh v. Adinadi. 

(■18) 5 AIR 1918 Cal 223 (225) : 42 Ind Cas 548 (DB),Sarai Chandra Bose v. The 
Khararea Mezejula Zamindari Syndicate Ltd. 

la. (’22) 9 AIR 1922 Cal 157 (159) : 68 Ind Cas 94 : 49 Cal 886 (DB), Biman 
Chandra Dutta v. Promotho Nath Ghose. 

(•34) 21 AIR 1934 Lah 878 (879, 880) : 155 Ind Cas 654 : 16 Lah 408 (DB), Bhag 
wana v. Shadi. 

(’24) 11 AIR 1924 Nag 94 (94,95) : 20 Nag L R 23 : 80 Ind Cas 590, Ramchandra 
V. Hardeo. 

(’68) 9 Suth W R 329 (329) : 2 Beng L R A C 270 (DB), Dhanpat Singh Dogar 
V. Rahman Manddl. 

2. (’21) 8 AIR 1921 Cal 251 (252) : 48 Cal 119 ; 60 Ind Cas 801 (DB), Bhitsan 
Man* Das* v. Pro/ulla Kristo Deb. (Hearsay information is not knowl^gc.) 

(’90) 14 Bom 408 (414) (OB), Rahivibhoy Habibbhoy v. C. A. Turner. 

3. (*18) 5 AIR 1918 Cal 77 (78) : 48 Ind Cas 970 (DB), Abha Munshi v. Komu 
Molla. 

(’12) 17 Ind Cas 10 (11) (DB) (Bom), Vithappa Devappa v. Basagowda Devappa. 
(Court ought to have evidence of definite character to arrive at such finding.) 

(’68) 9 Suth W R 829 (329) ; 2 Beng L R A C 270 (DB), Dhanpat Sing Dogar v. 

..Rahman Mandal. 



Section 18 
Note 13 



634 


EFFECT OF FBAUD 


Section 18 date of actual knowledge.^ In Rahimhhoy v. their Lordships 

Notes 13-14 of the Privy Council, in answer to the contention that the plaintiff 

had the means of discovering the fraud, but did not do so, observed as 
follows : 

“ Hut their Lordships consider, — and in this they agree with both the 
Ccjurts below — that all that the appellant Eahimbboy has done is to show that 
some clues and hints reached the assignee in the year 1881, which perhaps, if 
vigorously and acutely followed up, might have led to a complete knowledge of the 
fraud, but that there was no disclosure made which informed the mind of the 
a-?signee that the insolvent’s estate had been defrauded by Rahimbhoy of these 
assets in the year 1H67. ” 

In the case of a document necessary for establishing a right to sue 
or to apply, which is fraudulently concealed from the person having 
such right, time will run from the date when the plaintiff has the 
means of producing it or compelling its production.® 

14. Against whom time can be extended. — Time will be 
extended under the section only as against the person guilty of frauds 
or who is accessory thereto or who claims through the person guilty 
of fraud otherwise than in good faith and for valuable consideration.^ 
It seems to be clear, therefore, that where an execution sale is brought 
about by the fraud of the decree-holder and the property is purchased 
by a third person in good faith and for valuable consideration, the 
period prescribed for an application to set aside the sale on the ground 
of fraud cannot be extended as against the auction purchaser,^ though, 

4. (’38) 25 AIR 1938 Cal 263 (266, 267) : ILR (1938) 1 Cal 512 ; 182 Ind Cas 244 
(DB), Chaitanya v. Ranjit. (Mere fact that some hints and clues reach plaintiff 
which if followed up might lead to complete knowledge of fraud is not enough.) 

(’93) 17 Bom 341 (347) : 20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 (P C), Rahim- 
bhoy Bahihhhoy v. C. A. Turner. 

(’22) 9 AIR 1922 Cal 157 (159) : 68 Ind Cas 94 : 49 Cal 886(DB),B»manC;mndra 
Dutta V. ProtnotJio Nath Ghose. 

(’35) 22 AIR 1935 Cal 779 (783): 160 Ind Cas 250, Jadu Nath Guha v. Kasiswar. 
(’33) 20 AIR 1933 Cal 253 (257) : 143 Ind Cos 402 (DB), Swarnamoyee Dasi v. 
Probodh Chandra. 

(’90) 1890 Bom P J 268 (DB), Jetha v. Rupchayid. (Question under this section is 
not whether plaintiff had the means of ascertaining the truth, but whether he 
had, by means of fraud on the part of the defendant, been kept from the know¬ 
ledge of bis right.) 

(’34) 21 AIR 1934 Lah 878 (879) : 155 Ind Cas 654 :16 Lah 408 (DB), Bhagwana 
V. Shadi. 

(’12) 17 Ind Cas 10 (11) (DB) (Bom), Vithappa Devappa v. Basagowda Devappa. 

5. (’93) 17 Bom 341 (347) : 20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 (P C). 

6. (’74) 7 Mad H C R 22 (23) (DB), Lakhshminarasu v. Ankinid Bahadur. 

Note 14 

1. (’40) 27 AIR 1940 Cal 207 (208) : 188 Ind Cos 169 (DB), Dhirendra Nath v. 
Charu Chandra. (Bengal Public Demands Recovery Act of 1913, S. 36—Suit by 
certificate-debtor to set aside sale in execution of certificate—Fraud of auction- 
purchaser cannot extend limitation against certificate-holder.) 

(’36) 23 AIR 1936 Cal 706 (707) : 166 Ind Cas 127, Majaharali v. Mafijaddi 
Sardar. (44 C L J 565 relied on.) 

(’76) 2 Cal 1 (18): 25 Suth W R 425 (DB), Ramdoyal Khan v. AjoodhiaRam Khan. 

2. (36) 23 AIR 1936 Cal 706 (707) : 166 Ind Cas 127. Majaharali v. Mafijaddi 
Sardar. (Fraud of decree-holder—Purchase boM /ide—-Section 18 does not apply 
to an application to set aside the sale.) 

(’16) 3 AIR 1916 Mad 33 (38) : 38 Mad 1076 : 29 Ind Cas 314 (DB), Pasumarti 
Payidanna v, Ldkslwiinarasamma. 

(’09) 2 Ind Cas 844 (845): 36 Cal 654 (DB), Puma Chandra Mandal v. 
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if an application is filed within the prescribed period, it is not necessary Section 18 

in order to set aside the sale under the provisions of o. 21 E. 90 of the Notes 14-15 

Code of Civil Procedure that the purchaser should also be guilty of 

fraud. A contrary view has been expressed in the undermentioned 

cases^ that it is not necessary for the applicabilitj^ of this section that 

the purchaser should also be guilty of fraud. It is submitted that such a 

view is against the plain provisions of this section and is not correct. 

Where the decree-holder is not guilty of fraud but the auction 
purchaser is, does the section apply so as to extend the time for an 
application against either to set aside the sale ? There is a difference 
of opinion on the point. It was held in the undermentioned case^ that 
it will not apply, while a contrary view has been held in the cases 
noted below.® It is submitted that the latter view is correct. The 
application so far as it is against the auction purchaser guilty of fraud 
will be clearly governed by this section and will not be barred. The 
fact that the application so far as it was against the decree-holder 
would be barred, cannot take away the right of the applicant to set 
aside the sale on the ground of the fraud of the auction purchaser. 

See also Note 18 to Article IGG, 

15. Applicability of the section to period fixed by S. 48, 

Civil Procedure Code. — There is a divergence of judicial views 
as to the applicability of the general provisions of the Limitation Act 
to the calculation of the twelve years period prescribed by s. 48 of the 
Civil Procedure Code, (see s. 29 Note Ca.) 

But S. 48 of the Civil Procedure Code itself provides that the Court 
can order the execution of a decree upon an application presented 
after the expiration of the term of twelve years referred to in it, where 
the judgment-debtor has, by fraud or force, prevented the execution 
of the decree at some time within twelve years immediately before 
the date of the application. The “fraud” referred to therein is not the 
fraud referred to in this section, namely an active fraud intended to 
keep the applicant from knowledge of his right to apply, but is a 
fraud which prevents exercise of the right to apply. For a full 
discussion, see Note 15 to s. 48 of the Authors’ Commentary on the 
Code of Civil Procedure, 3rd Edn. 


3. (’23) 10 AIR 1923 Pat 435 (436) : 72 Ind Cas 625,.Ma/ia&ir Ramv. Rambahadur 
Duhey. (Fraud in publishing and conducting sale—Not necessary that purchaser 
should be guilty of fraud in order to apply Section 18.) 

(’28) 16 AIR 1928 All 354 (364) ; 108 Ind Cos 899, Jagdeo v. Vjiyari Kuntvar. 
(’27) 99 Ind Cas 946 (947) (Cal), Kedar Hura v. Asutosh Roy. 

4. (’26) 12 AIR 1926 Cal 1227 (1228) : 86 Ind Cas 746 (DB). Azizannessa v. 
Dwarka Prosad, 

5. (’83) 20 AIR 1933 Mad 626 (627) : 66 Mad 734 : 145 Ind Cas 388 (DB). Pulla 
Reddi V. Paltabhirama Reddi. (AIR 1926 Cal 1227 not followed.) 


(’86) 22 AIR 1936 Cal 89 (90) : 164 Ind Cas 347 (DB). Parthasarathi Ray y. 
Ahindra Nath Bay. (Where auction-purchaser along with some of the judgment* 


debtors, is guilty of fraud, the applicants can avail themselves of the provisions 
of this section.) 
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Section 19 -| ( 2 ) Where, before the expiration of the 

Effect of acknow- period prescribed for a suit or appli- 

ledgment in writing. catioH iu respect of any property or 
ridit, an acknowledgment of liability in respect of 
such property or right has been made in writing 
signed by the party against whom such property or 
right is claimed, or by some person through whom he 
derives title or liability, a fresh period of limitation 
sliall be computed from the time when the acknow¬ 
ledgment was so signed. 

( 2 ) Where the writing containing the acknow¬ 
ledgment is undated, oral evidence may be given of 
the time when it was signed; but, subject to the 
provisions of the Indian Evidence Act, I of 1872, oral 
evidence of its contents shall not be received. 

• Act of 1877 : S. 19. 

19. If, before the expiration of the period prescribed for a suit or 
Effect of acA-noiu ^^PP^^cation, in respect of any property or right an acknow- 
ledgmeiUimvritma Judgment of liability in respect of such property or right 

has been made in writing signed by the party against 
whom such property or right is claimed or by some person through whom he 
derives title or liability, a new period of limitation, according to the nature of the 
original liability, shall be computed from the time when the acknowledgment was 
so signed. 

When the writing containing the acknowledgment is undated, oral evidence 
may be given of the time when it was signed; but oral evidence of its contents 
shall not be received. 

Explanation 1, _For the purposes of this section an acknowledgment may 

be sufficient, though it omits to specify the exact nature of the property or right, 
or avers that the time for payment, delivery, performance or enjoyment has not 
yet come, or is accompanied by a refusal to pay, deliver, perform, or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed to a x>erson other 
than the person entitled to the property or right. 

Explanation 2. — In this section ‘signed’ means signed either. personally 
or by an agent duly authorized in this behalf. 


Act of 1871 : S. 20 and Art. 148. 


20. (a) No promise or acknowledgment in respect of a debt or legacy 

Effect of aclinow Operation of this Act, unless 

ledmnent in writina promise or acknowledgment is contained in some 

^ writing signed, before the expiration of the prescribed 

period, by the party to be charged therewith or by his agent generally or specially 
authorized in this behalf. 


(b) When such writing exists, a new period of limitation, according to the 
nature of the original liability, shall be computed from the time when the 
promise or acknowledgment was signed. 

(c) W^hen the writing containing the promise or acknowledgment is undated, 
oral evidence may be given of the time when it was signed. But when it is alleged 
.to have been destroyed or lost, oral evidence of its contents shall not be received. 

Explanation 1 .—For the purposes of this section, a promise or acknowledg¬ 
ment may be sufficient, though it omits to specify the exact amount of the. .djebt 
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Explanation /.—For the purposes of this section 
an acknowledgment may be sufficient though it omits 
to specify the exact nature of the property or right, 
or avers that the time for payment, delivery, per¬ 
formance or enjoyment has not yet come, or is 
accompanied by a refusal to pay, deliver, perform or 
permit to enjoy, or is coupled with a claim to a set-off, 
or is addressed to a person other than the i^erson 
entitled to the property or right. 

Explanation II ,—For the purposes of this section, 
^‘signed” means signed either personally or by an agent 
duly authorized in this behalf. 


Explanation III, — For the purposes of this 
section an application for the execution of a decree or 
order is an application in respect of a right. 


or legacy, or avers that the time for payment or delivery has not yet come, or is 
a^ompanied by a refusal to pay or deliver, or is coupled with a claim to a set¬ 
off, or is addressed to any person other than the creditor or legatee ; 

but it must amount to an express undertaking to pay or deliver the debt or 
legacy or to an unqualified admission of the liability as subsisting. 

Explanation 2 .—Nothing in this section renders one of several partners or 
executors chargeable by reason only of a written promise or acknowledgment 
signed by another of them. 

Illustrations. 


a bond-debtor, himself writes a letter promising to pay the debt to his 
creditor A. Z affixes his seal, but does not sign the letter : 

Z pays part of the debt and promises orally to pay the rest ; 

^ publishes an advertisement, requesting his creditors to bring in their 
claims for examination : 


In none of these cases is the debt taken out of the or^ration of this Act. 


148. Against a mort¬ 
gagee to recover pos- 
session of immoveable 
property mortgaged. 


Sixty years. [The date of the mortgage, unless where 

an acknowledgment of the title of the 
mortgagor or of his right of redemption 
has, before the expiration of the pre¬ 
scribed period, been made in writing 
signed by the mortgagee or some person 
claiming under him, and, in such case, 
the date of the acknowledgment. 


Act of 18S9 : S. 4 and S. 1 cl. 15. 

4. If, in respect of any legacy or debt, the person who, but for the law of 
Revival of riaht *i™i^tion, would be liable to pay the same shall have 
to sue by Emission that sueh debt or legacy, or any part thereof, is 

in ujrittM acknowledgment in writing signed by him, a 

new period of limitation, according to the nature of the 
original liability, shall be computed from the date of such admission : 

Provided that, if more than one person be liable, none of them shall become 

Proviso chargeable by reason only of a written acknowledgment 

Signed by another of them* 


Section 19 
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Section 19 


Synopsis 


1. Legislative changes. 

2. Acknowledgment of liability 

njudc under prior enactment 
— Test of sufficiency. 

3. English law. 

4. Principle of the section. 

5. Distinction between Sections 19 

and 20. 

6. Distinction between this section 

and Article 183. See Section 20 
Note 37. 

7. Acknowledgment does not con¬ 

fer title. 

8. Acknowledgment, if operates as 

fresh contract. 

8a. Acknowledgment, if operates 
as fresh cause of action. See 
Note 8. 

9. Distinction between this section 

and Section 25, clause 3, Con¬ 
tract Act. 

10. Acknowledgment and accounts 

stated — Distinction between. 
See Note 3 under Art. 64. 

11. Section to be liberally construed. 

12. “Before the expiration of the 

period prescribed for a suit or 
application.’" 

13. Acknowledgment made 

under prior Act — Mean¬ 
ing of expression “period 
prescribed,” with respect 
to such acknowledgment. 

14. Applicability ^of section to 

period prescribed by spe¬ 
cial or local law. 

15. Applicability of section to 

period of twelve years 
under Section 48 of the 
Civil Procedure Code. 

16. “ Suit or application in respect 
of any property or right.” 

17. “Application."* 

18. “Acknowledgment of liability** 
— Essentials. 


20. Acknowledgment of past 
liability. 

21. Admission of execution of 
document, whether implies 
admission of liability under it. 

22. Admission of execution of 
document before Sub- 
Registrar. 

23. Submission to arbitration, if 

can be acknowledgment. See 
Note 19. 

24. Admission of existence of open 

and unsettled accounts, whe¬ 
ther acknowledgment. See 
Note 19. 

25. Acknowledgment, if may be 

made by a person who is not 
liable at the time of the 
acknowledgment. 

26. Acknowledgment must be in 

respect of the particular pro¬ 
perty or right claimed in the 
suit or application. 

27. Acknowledg^nent of any¬ 

thing includes acknow¬ 
ledgment of its legal 
consequences. 

28. Acknowledgment of liability 

with reference to portion 
of claim made by plaintiff 
— Effect. 

29. Acknowledgment of liability 

in respect of promissory 
note, whether available in 
respect of original cause 
of action. 

30. “In writing.” 

31. “Signed.” 

32. Admissibility of external evi¬ 

dence for construction of 
documents alleged to contain 
acknowledgments of liability. 

33. “Party against whom such pro¬ 

perty or right is claimed.” 

34. “Person through whom he 

derives title or liability."’ 

35. Acknowledgment of mort¬ 
gage by mortgagor, whe¬ 
ther binds transferees of 
the equity of redemption 
claiming under transfers 
made prior to acknowledg¬ 
ment. 


19. Conditional acknowledgment 
of liability. 


Section 1, clause 15 * * * * 

or if in the meantime an acknowledgment of the title of the depositor, pawnor, 
or mor^agi^, or of bis right of redemption, shall have been given in writing 
signed by the depositary, pawnee or mortgagee or some person claiming under 
him, from the date of such acknowledgment in writing. 
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36. Renewal of first mortgage 
after second mortgage — 
Effect. 

37. “Fresh period of limitation 

shall be computed from the 
time when the acknowledg¬ 
ment was so signed.” 

38. Admissibility of oral evidence 

as to date of acknowledgment 
— Sub-section (2). 

39. Oral evidence of contents of 

acknowledgment — Sub-s. (2). 

40. Oral evidence of the factum of 
" acknowledgment. 

41. Admissibility of evidence for 

contradicting or varying, etc., 
matters stated in document 
containing acknowledgment of 
liability. 

42. Acknowledgment need not spe¬ 

cify exact nature of property 
or right. See Note 26. 

43. Acknowledgment of liability 

coupled with averment that 
time for payment, etc., has 
not yet come. 

44. Acknowledgment of liability 

may be accompanied by refusal 
to pay, etc. 

45. Acknowledgment of liability 

coupled with a claim of set-off. 

46. Acknowledgment not addressed 

to person entitled, sufficiency 
of—Explanation I. 


47. 

Admission 

contained 

in 


document 

Court. 

addressed 

to 

48. 

Admission 

deposition 

contained 

of witness. 

in 


49. Entry in Settlement Record, 
etc. 


50. Explanation II ; Acknowledg¬ 
ment by agent. 

51. Acknowledgment of liability 

by pleader on behalf of 
client. 

52. Acknowledgment by re¬ 

ceiver. 

53. Acknowledgment of liability 

by Official Assignee _ 

Effect. 

54. Acknowledgement by one 

of several co-judg^ent- 
debtors. 

55. Acknowledgement of liability 

by administrator* 


56. Acknowledgment by exe¬ 

cutor. 

57. Acknowledgment, if may be 
made by Court. 

58. Acknowledgment by Court 
of Wards. 

59. Acknowledgment by one of 

several co-heirs, if binds 
others. Sec Note 8 to S. 21. 

60. Acknowledgment on behalf 

of Hindu joint family. See 
Notes to S. 21. 

61. Acknowledgment by mana¬ 

ger of Malabar tarwad. See 
Note 21 to S. 21. 

62. Husband and wife—Autho¬ 

rity to acknowledge on 
each other’s behalf. 

63. Applicability of section to ap¬ 

plications for execution. 

64. Promissory note for pre-existing 

debt, if can be used as ac¬ 
knowledgment of liability in 
suit on original cause of 
action. 

65. Admission of liability by person 

in adverse possession. 

66. Acknowledgment contained in 

letter marked “without pre¬ 
judice.” 

67. M^erial alteration of document 

containing acknowledgment. 

68. Acknowledgment contained in 

document thirty years old. 

69. Acknowledgment under circum¬ 

stances that would vitiate 
contract. 

70. Acknowledgment made in offi¬ 

cial confidence. 

71. Mortgage invalid under tenancy 

laws, if can operate as ac¬ 
knowledgment of liability. 

72. Offer of Collector under Sec¬ 

tion 16 of Bombay Court of 
Wards Act, if acknowledg¬ 
ment. 

73. Agreement to extend time for 

performance of contract. 

73a. Suit based on default clause in 
mortgage deed, etc. 

74. Stamp. 

75. Registration. 

76. Onus of proof. 

77. Pleading, 

78. Acknowledgment, whether ques¬ 

tion of law or fact. 


Section 19 
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Section 19 
Note 1 


Other Topics (miscellaneous) 

AcknriwlcrK'Ux nt ami promise to pay. 

N. tes s and 0. 

Ai lvii' .vlfd^nu-nt l*y minoi'. SoeNoteGS. 

At Knowlfdgnicjit Iiy telegram. See 
Nuie .'il. 

Afknowlfdgmcnt in agreement of refer¬ 
ence to arbitration. See Note 46. 

Acknowledgment in letter to attorney 
of creditor. See Note 46. 

Acknowledgment in plaint and written 
statement. See Note 47. 

Acknowledgment in schedule of credi¬ 
tors in insolvency proceedings. See 
Note 47. 

Acknow'ledgment in unregistered docu¬ 
ment compulsorily registrable. See 
Note 7o. 

Acknowledgment in will. Sec Note 46. 

Acknowledgments pertaining to exe¬ 
cution proceedings. See Notes 47 
and 51. 

1. Legislative changes. 

The laxo priox' to Act of 1859 : 

The doctrine of an acknowledgment of liability, as an exception 
to the bar of limitation, was recognised in various portions of British 
Indian liw even prior to the coming into force of the Act of 1859. For 
instance, under the exception to cl. (14) of the Bengal Kegulation iii 
of 1793, clear and positive t)roof that the plaintiff asserted his claim 
w^ithin the period of limitation and that the defendant had admitted 
this claim to be as of right, was sufficient to save limitation under 
that section.^ Analogous provisions were also contained in the Madras 
Kegulation II of 1802 ^ and the Punjab Code.® 

Differences betxoeen Acts of 1859 and 1871: 

(l) Under S. 4 of the Act of 1859, an acknowledgment by the agent of 
the debtor was not sufficient,* whereas such acknowledgment 
was sufficient under S. 20 of the Act of 1871. 

Section 19 — Note 1 

1. (*69) 13 Moo Ind App 37 (53) : 12 Suth W R P C 36 : 3 Beng L R P C 37 : 2 
Suther 261 : 2 Sar 479 (PC), Qopeekishen Goshamee^. Bixxdahuncliunder Sircar. 
<1859-61) 8 Moo Ind App 226 (235) : 3 Suth W R P C 31 : 1 Suther 405 : 1 Sar 
749 (PC), Government of Bengal v. Mt. Shurruffutooxinissa. 

'2. (1865) 6 Moo Ind App 232 (249) : 1 Sar 536 (PC), Raya/i BoHimarau2eBa7iadoor 

T. Bangasamy Mudaly, 

3. (’66) 5 Snth W R P C 18 (20, 21) : 10 Moo Ind App 362 : 1 Suther 612 : 2 Sar 
160 (PC), Shah Mxikhxin Lai v. Ixntiazooddowlah. 

(’70) 1870 Pun Ee No. 25, Shahzadha Gholaxn ^dhomad v. Bheexn Sein. 

4. (1864) 2 Mad H G R 84 (87), Baja Isvara Las v. Bichardson. 

(’67) 8 Suth W R 1 (1) (DB), Budoobhoosun Bose v. Enaet Moonshee. 

(’68) 10 Suth W R 175 (176) (DB), Shaikh Beazoodeexi v. Collector of Cuttack. 
.(’69) 6 Bom H C R O C 67 (70), Burshotaxn Maxicharam v, Mirza Abdul Latif» 
(’81) 6 Cal 340 (347, 348) : 7 Cal L R 121 (DB), Mohesh Lai v. Busunt Kumaree. 


Admission of correctness of account and 
requesting for time for payment. See 
Note 18. 

Application for extension of time for 
payment of decretal amount. See 
Note 47. 

Assertion of claim coupled with admis¬ 
sion of right to set ofi—No acknow¬ 
ledgment. See Note 45. 

Authority to borrow* or to settle and 
pay claims includes authority to ac¬ 
knowledge. See Note 50. 

Date given scored out—Admissibility of 
oral evidence. See Note 38. 

Extra time under S. 4 — Not part of 
period prescribed. See Note 12. 

Payment and acknowledgment. See 
Notes 5 and 30. 

Unstamped or insufficiently stamped 
acknowledgments. See Notes 29, 64 
and 74. 
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<3) Section 20 of the Act of 1871 i-efeiied to a "promise or ackuow- 
Judgment,” while section 4 of the Act of 1859 only referred to an 
acknowledgment.’* 

(4) Clause (c) of section 20 of the Act of 1 S 71 which dealt with the 

admissibility of oral evidence as to the date and contents of an 
acknowledgment was new; there was no such provision in s. 4 
of the Act of 1859. 

( 5 ) Explanation i to s. 20 of the Act of 1871 (corresponding to explana¬ 

tion I to S. 19 of the Acts of 1877 and 1908) was newly added in 
the Act of 1871. Nevertheless, the principles embodied in the 
above explanation were given effect to in the decisions on S. 4 of 
the Act of 1859. Thus, it was held under that section that an 
acknowledgment addressed to a third party was sufficient.*^ 
Similarly, it was held th.at promise to*l>ay, express or implied, 
was not necessary to constitute an acknowledgment under that 
section.^ So also, it was held that an admission of liability for 
a debt would bo sufficient under that section although it was 

accompanied by a statement that the time for payment had not 
yet come.^® 

iG) Section 20 of the Act of 1871 required “an express undertaking to 
pay or deliver the debt or legacy or an unqualified admission of 
the liability as subsisting.” Section 4 of the Act of 1859 required 

5, ( 75-77) 1 Bom 590 (592) ; 1877 Bom P J 74 (DB), Itaghoji Bhikaji v. Abdul 
Karim. 

(’76) 24 Suth W R 282 (284) (DB), Ileera Lall Mookcrjee v. Boy DJmnput SingJt. 
(*67) 3 Mad H C R 308 (310) (DB), John Young v. Mangalapilly Bamaiya. (It is 
probably the better opinion that an admission made after an action brought will 
suffice.) 

ISee also (’74) 6 N W P H C R 300 (306, 307) (DB), Vneovenanted Service Bank 
V. Marshall.'} 

‘6. ('69) 4 Mad H C R 385 (391) (DB), NijatnudUi v. Mahanunadali. 

(1665) 3 Suth WR S CCRcf 6 (7) (DB), Huro ChunderBoyv. Monee Mohinee Dossee. 

■(’88) 6 Bom H C R A C 176 (178, 179) (DB), Ahiloji Khandoji v. Dongar IlarU 
chand Qujar. 

■( 70) 6 Beng L B 299 (801, 302), Madhusudan Chowdhry v. Brajanath Chandra. 

7. ( 72) 6 Mad HOB 197 (200) (DB), Hirada Karibasappa v. Gadigi Muddappa. 
-('69) 4 Mad H 0 R 385 (390, 391, 892) (DB), Nijamudin v. Mahamadali. 

•(’67) 8 Mod HOB 808 (309, 811) (DB), John Youitg v. Mangalapilly Bamaiya. 
<(1866) 2 Mad HOB 307 (809, 810) (DB), Kristna Bowy. Hachhappa Sugapa. (It 
is left to the Court to decide in each case whether the written acknowledgment 

reasonably construed, contains a sufficient admission that the debt or part of it 
is due.) 

7«. (’69) 4 Mad H C R 385 (391) (DB), Nijamudin v. Mahamadali. 

<*67) 8 Mad H C B 308 (311) (DB), John Young y. Mangalapilly Bamaiya. 

2.Lim.41. 


( 2 ) Section 20 of the Act of 1871 required that the acknowledgment 

should be made before the expiry of the prescribed period of 

limitation, while such a provision did not exist in s. 4 of the 
Act of 1859.® 
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Section 19 an acknowledgment admitting that “the debt or legacy or any 

Note 1 imrt thereof is dne.“® 

17 } Tlie proviso to section 4 of the Act of 1859 (corresponding to 
s. 21, STib-s. (2) of the present Act) was differently worded from 
the corresponding portion (explanation II) of S. 20 of the Act of 
1871. ( see Notes under s. 21.) 

(8) The illustrations to S. 20 of the Act of 1871 were new. 

( 9 ) Both S. 4 of the Act of 1859 and S. 20 of the Act of 1871 applied 

only to ^^dehts and legacies ” But S. 1, cl. (15) of the Act of 1869 
and Arts. 147 and 148 of the Act of 1871 which prescribed the 
period of limitation for suits against a depositary, pawnee or 
mortgagee for the recovery of property moveable or immovable, 
contained provisions for allowing a longer period where there 
was an acknowledgment of liability. These two sets of provisions 
differed from each other in the following respect: 

While S. 1 . cl. (15) of the Act of 1859 provided a period of 
sixty years or^ thirty years according as the property was 
immovable or moveable unless there was an acknowledgment 
of liability ‘Vti the meantime,""^ Arts. 147 and 148 of the Act 
of 1871 required that the acknowledgment should be made 
**before the expiration of the prescribed period.’’^® 

Differences between Acts of 1871 and 1877 : 

(i) Section 19 of the Act of 1877 applied to acknowledgments in respect 
of **any property or right” while S.20 of the Act of 1871 (and 
S. 4 of the Act of 1859) only applied to acknowledgments in 
regard to ”debts or legacies.”^^ 

8. (’74) 6 N W P H C R 306 (307) (DB), TJneovenanied Service Bank v. Marshall. 

(’70) 2 N W P H C R 403 (404) (DB), Gash v. Mclean. 

(’67) 3 Mad H C R 308 (310) (DB), John Young v. Mangalapilly Bamaiya. 

9. (’82) 5 Mad 182 (183) (DB), Muhkanni v. ilfanan Bhatta. (The expression “in 
the meantime” referred to the period of sixty years from the date of the mortgage.)' 

(’84) 1884 Pun Re No. 109, Sheodan v. Surjit. (Do.) 

(’03) 1903 Pun L R No. 82, p. 321 (324), Bhag Mai v. Dhouna. (Do.) 

(’18) 5 AIR 1918 Mad 86 (87,88): 43 Ind Cas 50 (DB), Raman Kurup v. Chappan 
Nair. (Do.) 

(’71) 3 N W P H C R 119 (120) (DB), Mahoyned Ahdool Buzzah v. Asif Ali Shah. 
(Do.) 

* (’85) 1885 All W N 194 (194) (DB), Munirruddin v. Muhammad Kaxm. (Do.) 

[But see (’71) 6 Mad H C R 267 (270) (DB), Narain v. TJkkoma. (The Act does, 
not require that the acknowledgment should be made at any particular ftme.)] 

10. (’75-77) 1 All 425 (427) : 2 Ind Jur 115 (DB), Data Chand v. Sarfraa Ali.. 
(Decision under Act of 1871 — Acknowledgment made before coming into force of 
Act of 1859—As there was no period of limitation for a suit for redemption before 
the above Act, the acknowledgment must be deemed to have been made before the 
expiration of the “prescribed period” within the meaning of Article 148 of Act of 
1871 notwithstanding that the date of the mortgage may not be known.) 

11. (’32) 19 AIR 1932 Bom 531 (532) : 139 Ind Cas 218, Amarchand Bajaram v. 
Barayan Vts/tmt. (Section 20 of Act of 1871 did not apply to an acknowledgment • 
of a mortgage by a mortgagee.) 
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( 2 ) Section 19 of the Act of 1877 referred to an acknozoledgment of Section 19 

liability in respect of a right or property, while S. 20 of the Act Note 1 
of 1871 referred to a promise^^ or acknowledgment, 

( 3 ) Section 19 of the Act of 1877 applied also to acknowledgments 

made by a person from whom the defendant derived his title or 
liability, while S. 20 of the Act of 1871 did not apply to such 
acknowledgments.^'^ 

( 4 ) Section 20 of the Act of 1871 provided that oral evidence of the 

contents of a document containing an acknowledgment could 
not be given where the document was alleged to have been 
destroyed or lost. The words as to the document being alleged 
to be destroyed or lost were omitted in S. 19 of the Act of 1877.^^ 

( 5 ) Section 20 of the Act of 1871 provided that a promise or acknow¬ 

ledgment might be sufficient though it omitted to specify the 
exact amount of the debt or legacy. Section 19 of the Act of 1877 
provided that the acknowledgment might be sufficient though it 
omitted to specify the exact nature of the property or right. 

(6) Section 19 of the Act of 1877 required in the case of an acknow¬ 

ledgment by an agent that the agent must be ''duly" authorised 
in this behalf. Section 20 of the Act of 1871 required that the 
agent must be generally or specially authorised in this behalf. 

( 7 ) Section 20 of the Act of 1871 provided that the promise or 

acknowledgment under it must amount to an express under¬ 
taking to pay or deliver the debt or legacy or to an unqualified 
admission of the liability as subsisting.*® This provision was 
omitted in section 19 of the Act of 1877,*® 

iSee (’68) 6 Bom H C R A C 50 (54) (DB), Aniritrav v. Anyaba. (Acknowledg¬ 
ment of right to share in vatan not within B. 4 of Act of 1859.) 

(’72, 17 Suth W R 271 (272) (DB), Lalla Doorga Pershad v. Lalla Luchman 
Sahoy. (Acknowledgment of title to land is not acknowledgment of debt or 
legacy.)] 

12. (’75-77) 1 Bom 590 (592) : 1877 Bom P J 74 (DB), Baghoji Bhikaji v. Ab¬ 
dul Karivi. (The “promise” referred to is not a new contract but one introduced 
by way of an exception to the statute with reference to the original cause of 

action.) 

(’78-80) 2 Bom 230 (231) : 1877 Bom P J 237 (DB), Chatur Jagsi v. Tulsi. (Do.) 

(’75) 23 Suth W R 462 (462) (DB), Tara Soofiduree Kuloonee v. Bhoobun Chun- 
der Qhose. 

13. (’35) 22 AIR 1936 Mad 899 (901) : 161 Ind Cas 924 (DB), Afod)it*gori Nara- 
yana v. Venkataramanna Patnaik. 

14. (’88) 12 Bom 268 (269, 270) (DB), ZiulnissaLadlimBegamv.MotidevRatan- 
dev. (Oral evidence is not admissible even where the writing containing the ac¬ 
knowledgment has been returned to the debtor.) 

15. (’78) 1 All 683 (685) (DB), Afafhura Das v. Bahu Lai. (Letter admitting the 
existence of a debt due to the plaintiff but not admitting that the amount claim¬ 
ed by the plaintifi is correct is unqualified admission of existence of debt.) 

16. (’87) 10 Mad 259 (264, 265) (DB), Sitayya v. Bangareddi. (Hence, an admis¬ 
sion of liability qualified by a condition would be within S. 19 of the Act of 1877 
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Note 1 


(u) The illustrations to S.20 of the Act of 1S71 were omitted in S. 19 
of the Act of 1877. 

(10) The separate provisions as to acknowledgments in Arts. 147 and 148 
of the Act of 1871 were omitted in the Act of 1877. At the same 
time, as already said in para. 1 above, the scope of s. 19 of the 
Act of 1877 was made wider than that of s.20 of the Act of 1871, 
so as to make it applicable to all suits in respect of any property 
or right and not merely to suits for debts and legacies as was 
the case under the previous Act. The chief points of distinction 
between the relevant portions of the above articles and the 
corresponding provision in the Act of 1859, viz., s. i cl. (15) on 
the one hand, and S. 19 of the Act of i877^on the other, which 
superseded them, were as follows : 

(a) The former provisions required an acknowledgment of the 

title of the mortgagor, depositor or pawnor or of his right 
of redemption.^^ But s. 19 of the Act of 1877 required an 
acknowledgment of liability in respect of such property or 
right.'^ 

(b) The former provisions did not recognise acknowledgments 

by the agent of the mortgagee, depositary or pawnee,'® but 
S. 19 of the Act of 1877 recognised such acknowledgments. 


(8) The provision in S .20 of the Act of 1871 as to one partner or 
executor not being bound by an acknowledgment by another 
l^artncr or executor, was omitted in S. 19 of the Act of 1877 and 
was removed to S. 21 of that Act. (See Notes under S. 21.) 


while it would not be within the Act of 1871 or that of 1859 under which an ac¬ 
knowledgment that a debt is due was necessary.) 

17. (’70-71) 6 Mad H C R 267 (269, 270) (DB), A^armino Tantri v. Vkkoiua. 

(Relationship of mortgagor and mortgagee was admitted but the right to redeem 
was denied_ Held, that this was sufficient.) 

18. (’85) 1885 All W N 211 (212, 213) (DB), Bisheshar v. Bhagirattu Bam. 

19. (’73) 20 Suth W R 375 (376, 377) : 13 Beng L R 177 (PC), Luchinee Buksh 
JRdy 'v. Riinjeet Bam Pandey. 

(’ll) 12 Ind Cas 604 (604, 605) ; 34 All 109 (DB), Zaxb-un~nissa v, Prabhu 

Narain Singh. 

(’85) 1885 All W N 194 (194) (DB), .VunirKddin v. Muhammad £aint. 

(’83) 1883 All W N 202 (202) (DB), Kxdar Nath v. Vlfat Bax. 

(’97) 1 Cal W N 513 (516) (DB), Suyidar Das v. Fativiatiuiissa Begam. 

(’69) 12 Suth W R 443 (444) (DB), Dutchmee Buksh Boy v. PaJidey Banjeet 
Ram. 


(’28) 15 AIR 1928 Bom 28 (29, 
Govind Sahharam. 


30) : 107 Ind Cas 60 (DB), Naragan Balaji v. 


(’77) 1 All 642 (643) (DB), Bahynani Bibi v. Hxtlasa Knar, 

(’8S) 1888 Pun Re No. 157, Hakikat Bai v. Ganga Das. 

(’04) 1 All L Jour 355 (357) (DB), Hayiumayx Prasad v. Baghunandan 
Siyigh. 

iSee (’25) 12 AIR 1925 All 176 (177, 173) : 85 Ind Cas 633, Ganga Bamv. Lach~ 
yuan Sitigh.} 
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(c) The formei* provisions required that the acknowledgment Section 19 

should be made by the mortgagee, depositary or pawnee or Note 1 

by some person claiming under him.“® But S. 19 of the Act 

of 1877 required that the acknowledgment should be made 

by the party against w’hom the property or right (in respect 

of which the acknowledgment w-as made) w^as claimed or by 

some person through whom he derived his title or liability. 

(d) .The formev provisions did not contain any provision analogous 

to the second paragraph of S. 19 of the Act of 1877 w'hich 
dealt with the question of the admissibility of oral evidence 
as to the date or contents of the w'riting containing the 
acknowledgment. 

(e) The former provisions did not also contain any provision 

similar to any of those contained in explanation I to S. 19 
of the Act of 1877. Nevertheless, some of the principles 
embodied in explanation i w^ere followed in the decisions 
on the above provisions. For instance, although there was 
no provision in S. 1, cl. (l5) of the Act of 1859 that an 
acknowdedgment addressed to a third person was sufficient, 
it was held in cases decided under tliat clause that such 
acknowledgment was sufficient.^^ 

4 

Differences between Acts of 1877 and 1908 : 

(l) The words “according to the nature of the original liability” 
which occurred after the w'Ords “a new period of limitation” 
and before the words “shall be computed”^^ have been omitted. 


\,See also (’68) 3 Agra 255 (257) (DB), Esree Singh v. Bishesher Singh. (By 
virtue of cl. 1 of S. 12, Regn. 27 of 1814, it was held that the a<ft of the vakil 
in acknowledging was the act of the mortgagee himself.)] 

20. (’15) 2 AIR 1915 Mad 951 (951) : 26 Ind Gas 127 (DB), Muhanwiadev. Mayi 
Kunhi Haji. (Anandravan cannot be said to be claiming under karnavan to 

extend limitation by acknowledgment of mortgage.) 

(’09) 3 Ind Gas 725 (727) : 32 All 33 (DB), Shib Shankar Lai v. Som Ram. 

•(’1900) 1900 Pun Re No. 62, Bhawani Das v. MuJiammad Yxisaf. (Acknowledg¬ 
ment by father—Mortgage—Joint Hindu family.) , 

(’80) 1880 Pun Re No. 32, Lala Mai v. Ghulam Mahomed. (A sub-mortgagee could 
not bo said to be “claiming under” the mortgagee.) 

(’80) 1880 Pun Be No. 85, Hakim Devi Dyal v. Prah Dyal. 

21. (’68) 3 Agra 255 (257) (DB), Esree Singh v. Bishesher Singh. 

(■71) 8NWPHCR78 (79) (DB), Ali Hossein v. Ram Dyal. 

(’1865) 8 Huth W B 3 (4) (DB), Dur Qopal Singh v. Kasheeram Pandey. 

(’68-69) 4 Mad H C B 359 (364, 866) (DB), Eunhi Kutli A/air v. Kunhammad 
Kutty Maraccar. 

(’70) 6 Mad H C B 267 (270) (DB), Narraina Tantri v. Ukkoma. 

ISee also (1900) 27 Col 1004 (1011, 1012) : 4 Cal W N 565 ; 27 Ind App 103 : 7 
Sar 718 (PC), Fatimaiulniesa v. Sunder Daa.1 

22. (*66) 5 Suth W B B C C Bef 3 (4) (DB), Nobin Chunder Moozoomdarv. T. J. 
Kenney. (Case nnder 1859 Act which resembled Act of 1877 in this respect.) 
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Section 19 
Notes 1-2 


(•2) The provision in cl. ( 2 ) excluding oral evidence of the contents 
of a writing which embodies an acknowledgment of liability 
has been qualified by the introduction of the words “subject to 
the provisions of the Indian Evidence Act, 1872” which did not 
occur in the Act of 1877. 


(3) Explanation HI is new. 

2. Acknowledgment of liability made under prior 
enactment — Test of sufficiency. — It is a settled principle 
that the law of limitation api^licable to a suit is the law in force at 
the time of the institution of the suit, although the acknowledgment 
relied on may have been made "while a previous enactment was in 
force. The validity and sufficiency of such acknowledgment must, 
therefore, be determined in accordance with the provisions of the 
law in force at the time of the institution of the suit.^ But, there 
is one exception to this rule, viz., that where the acknowledgment 
was not sufficient according to the provisions of the prior enactment, 
with the consequence that the right to sue had become barred at the 
time of the coming into force of the Act under which the suit w'as 
instituted, such later Act cannot revive the right of suit.^ (see 
Preamble Note 15.) 


Bee also Note 13. 

Note 2 


1. (’13) 19 Ind Gas 291 (294, 295) : 35 All 227 : 40 Ind App 74 (PC), Sonilal v. 

Kanhaiya Lai. • 

(’25) 12 AIR 1925 All 176 (177, 178) : 85 Ind Gas 633, Ganga Bam v. Lachman 

Singh. ...... T. .. 

(’ll) 12 Ind Gas 604 (605): 34 All 109 {DB),Zaib^tin-mssa Bib% v. Prabhu Narain 

Singh. (Acknowledgment made by agent when Act of 1859 was in force, though 

invalid, is valid under the Act of 1908.) 

(’32) 19 AIR 1932 Bom 531 (533) : 139 Ind Gas 218, Amarchand v. Narayan. 
(’09) 3 Ind Gas 725 (728) : 32 Alt 33 (DB), Shib ShankarLal v. Soni Bam. 

(’33) 20 AIR 1933 Lah 47 (47, 48) : 141 Ind Gas 425, Puyijab Bain v. Jowaya. 
(’77) 1 All 425 (427) : 2 Ind Jur 115 (DB), Daia Chand v. Sarfraz AH. 

2. (’41) 28 AIR 1941 Bom 178 (183) (DB), Haji Yoonns v. Shekh Hasan. (27 Cal 
1004 (P C) followed.) 

(’30) 17 AIR 1930 Bom 56 (57) : 122 Ind Gas 862 (DB), Dhondi Shivaji v. LaTcsh^ 
man. (Redemption of mortgage of 1799 — Mortgagor relying upon acknowledg¬ 
ment of 1865 in suit brought in 1924—Remedy barred under previous enactment 

in 1862 _Right having extinguished subsequent enactment is not of any use.) 

(’28) 15 AIR 1928 Bom 28 (31) : 107 Ind Gas 60 (DB), Narayan v. GovHid. 

(’25) 12 AIR 1925 Bom 339 (340) : 87 Ind Gas 699 (DB), Lidtirai v. Shivlal. 
(Mortgage executed in 1761 — Acknowledgment alleged in 1858 — Suit to redeem 
filed in 1916.) 


(’83) 8 Bom 99 (103, 104) : 8 Ind Jur 261 (DB), Dharma Vithal v. Govind 
Sadvalkar. 

(’ 18) 5 AIR 1918 Mad 86 (87,88): 431. C. 50 (DB), Baman Kuru-p v. Chappan Nair, 
(’83) 1883 All W N 202 (202, 203) (DB), Kidar Nath v. Ulfat Bai. 

(’94) 1894 Pun Re No. 53, Ghtilam Hassan v. Haji Muhammad. 

(’82) 5 Mad 182 (184) (DB), Mukkanni v. Manan Bliatta. 

(*84) 1884 Pun Re No. 109, Sheodan v. Surjit. 
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3, English law. — The doctrine of an acknowledgment of Section 19 

liability as an answer to the bar of limitation is also recognised under Notes 3-4 

the English law. But, the doctrine is not contained in a single 
enactment as under the Indian law. Various sections in various statutes 
are based on a recognition of the doctrine.^ The language of these 
provisions is not always similar to the language of this section. 

Further, the English theory underlying the doctrine of acknowledg¬ 
ment in the case of contract debts is quite different from the theory on 
which this section is based, (see Note 8.) In the former case, an 
acknowledgment will be no acknowledgment unless it amounts to a 
'promise to pay the debt. But under this section an acknowledgment 
may be good although the debtor refuses to pay the debt. Hence, 

English decisions cannot be applied in toto to the determination of 
the law under this section. But such decisions may be consulted where 
the language of the statutory provisions concerned is identical in 
material particulars with the language of this section or where they 
lay down general principles which are not inconsistent with the 
l^rinciples on which this section is based.^ 

4. Principle of the section_The following views have been 

expressed as to what is the true theory on which the provision as to 
acknowledgment of liability contained in this section is based ‘. 

(1) In Dharma Viihal v, Govind Sadvalkar} West, J., observed as 

follows ; “ The intention of the law is manifestly to make an 
admission in writing of an existing jural relation of the kind 
specified, equivalent for the purposes of limitation to a new 

contract.** This view was followed by Wilkinson. J., in 

Venkata v. Parthasaradhi? 

(2) In Ananiram v. Inayat Ali? the Lahore High Court observed 

as follows : “ One object of the law of limitation is to prevent 


(’80) 1880 Pun Re No. 85, Hakim Devi Dyal v. Prab Dyal. 

[But see (’80) 6 Cal 340 (348, 349) : 7 Cal L R 121 (DB), Mohesh Lai v. Busiint 
Kumaree. (Acknowledgment made while 1859 Act was in force — Acknowledg¬ 
ment insufficient under 1859 Act—Suit filed under 1871 Act—Acknowledgment 
sufficient as per later Act— Later Act applies notwithstanding that the suit was 
time-barred at the time of coming into force of 1871 Act — Reason is that only 
remedy is barred but right is not put an end to.)] 

Note 3 

1. See Halsbury's “Laws of England,” (1911) Vol. 19, pp. 58, 79, 92 and 131. 

2. (11) 9 Ind Cas 944 (946): 35 Bom 383, Shri Gopal Chiranji Lai v. Dhana Lai 

Ghaairam* 

(’32) 19 AIR 1982 Oudh 1 (4) : 138 Ind Cos 800 : 7 Luck 270 (DB), Amir Mirza 

Beg V. Lachmi Narain. 

(’20) 7 AIR 1920 Oudh 236 (239) : 23 Oudh Caa 176 : 60 Ind Cas 189, Jageahar 

Singh v. Bir Bam* 

Note 4 

1. (’88) 8 Bom 99 (102) : 8 Ind Jur 261 (DB). 

2. (’92) 16 Mad 220 (227) : 3 Mad L Jour 85 (DB). 

3. (*20) 7 AIR 1920 Lah 447 (448) (DB). 
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Section 19 claims beiiig i)refei*rGd after such a time that the real character 

Note 4 of the transaction can no longer be cleared up, but S. 19 provides 

that an acknowledgment of the existence of a liability will give 
a fresh term, and it may be presumed that in such a case it is 
considered that the object of the law of limitation has been 
attained.” 

(3) In a critical note in 3 :\iadras Law Journal'* the view has been 
exprc-ssed that the section is based on the theory that the 
defendant tvaives the benefit of the period of time that has run 
in his favour. 

It is submitted that each of the above views is open to objection. 
As regards the first view, in the face of the express provision in the 
section that an acknowledgment may be accompanied by a refusal to 
pay, it cannot be said that the acknowledgment contemplated by the 
section is one which implies a promise by the defendant to fulfil his 
obligation.® As regards the second view, it is not clear how the giving 
of an acknowledgment of liability will help to clear up the real character 
of the transaction at the time of the suit, when it is remembered that 
under this section it is expressly provided that an acknowledgment 
need not specify the exact nature of the property or right in regard to 
which the acknowledgment is made. As regards the third view, the law 
of limitation does not permit any waiver of its provisions. (See Notes 
17 and 23 to section 3.) 

It has been seen in Note 4 to the Preamble, that one of the 
considerations on which the law of limitation is based is that there is 
a presumption that a right not exercised for a long time is non-existent. 
But, where the person against whom the right is claimed admits the 
existence of the right, there is no room for the above presumption. 

It was held in England at one time, with reference to contract 
debts, that the Statute of Limitations rested on the presumption of 
payment and that where such presumption was repelled by means of 
an acknowledgment of liability, the plaintiff was entitled to succeed.® 
But this view has not been accepted in the later decisions and accord¬ 
ing to them, the true theory with regard to an acknowledgment in such 
cases is that it imports a promise to pay, giving rise to a new cause 
of action to the plaintiff. According to these later English decisions, 
therefore, an acknowledgment of a debt will not entitle the plaintiff 
to a fresh period of limitation unless it amounts to a promise to pay.^ 

4. (’93) 3 Mad L Jour 96 (101) (Jour). (Critical Note on 16 Mad 220, Venkata v. 
Parthasaradhi.) 

5. See (’40) 27 AIR 1940 P C 63 (67) : ILR (1940) Kar P C 134 : ILR (1940) Lah 
470 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Ravi Shah v. Lai Chand. (This 
section is not to be read as based upon the theory of implied promise.) 

6. See cases cited in (1827) 30 R R 461 (462) : 6 B & C 603 : 9 Dowl & Ry. 549 : 
5 L J K B 218, Tanner v. Smart. 

7. (1827) 30 R R 461 (463) : 6 B & C 603 : 9 Dowl & Ry. 549 : 5 L J K B 218, 
Tanner v. Smart, 
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But, as already seen, this view has not been accepted by the framei-s of Section 19 
this section under which an acknowledgment may be quite good Notes 4-5 
although it is accompanied by a refusal to perform the obligation. 

Hence, the true theory on which this section is based seems to be that 
on which the earlier English decisions were based, namely that an 
admission of liability rebuts the presumption which the law raises, to 
wit, that a right which has not been exercised or asserted for a long 
time does not exist. 

5. Distinction between Sections 19 and 20. — As in the 
case of an acknowledgment under this section, a payment under S. 20 
is also required to be recorded in writing. But, under S. 19, the writing 
must contain within itself an admission of an existing liability, w^hilo 
under S.20, it is sufficient if the writing merely records the fact of 
yaymenU The fact that the money is paid as interest or as part of 
principal, need not appear in writing but may be proved by evidence 
aliunde. 

But, a writing which records a payment may amount to an 
acknowledgment of liability within this section, if from the words 
used in the writing, it is clear that an existing liability is admitted.' 

[See also (1864) 33 Beav 452 (456) : 140 R R 216 : 12 W R (Eng.) 328 : 55 E R 
443 : 10 Jur (NS) 117 : 9 L T (NS) 746, Hammond v. Smith.] 

Note 5 

1. (»41) 28 AIR 1941 Lah 23 (25) : 192 Ind Gas 118 (DB), Saraj Din v. Vtnar 

Din. (Endorsement on bond thumb-marked by debtor ran : “today. 

Rs. 360-10-0 .were paid towards this bond*’ —Held it amounted to acknow¬ 

ledgment.) 

(’40) 27 AIR 1940 Lah 106 (107) : 189 Ind Gas 264 (DB), Bur Singh v. SiJcri 
Brothers. (Where an executant of a promissory note pays a certain sum and 
makes an endorsement on the back of the note in his own hand that it will be 
adjusted in the promissory note account, the endorsement is clearly an acknow¬ 
ledgment of subsisting liability under the promissory note.) 

(’40) 27 AIR 1940 Oudh 305 (307) : 15 Luck 537 : 187 Ind Gas 624 (DB), Deputy 
Commissioner, Kheri v. Brijendra Bahadur Singh. (Entry in debtor’s account 
books that payment is made “alal hisab” is acknowledgment.) 

(’38) 25 AIR 1938 Rang 84 (86) : 1937 Rang L R 421 ; 175 Ind Gas 550, Kasivi- 
swanathan Chettyar v. Lakshmanan Chetiyar. (The endorsement in this case 
was . . paid towards this Rs. 410 . . . only, through the account of JK’’— Held 
there was an acknowledgment.) 

(*38) 25 AIR 1938 Rang 401 (404) : 1938 Rang L R 594 : 178 Ind Gas 869 (DB), U 
Tun Maung v. L. Ah Choy. (Endorsement on back of promissory note “paid on 
a/o Rs. 10“ held to be acknowledgment of liability.) 

(’16) 3 AIR 1916 Mad 638 (638) : 27 Ind Gas 744 (DB), VisvanathaSanthasingaro 
V. Sri Bamachandra Mardraja Deo. (Lessee paying instalment and writing that 
amount be credited to lease account —Held this was an acknowledgment.) 

(’34) 21 AIR 1934 Lab 971 (972), Harbans Lai v. Arjan. (Mortgage bond —Sum 
payable as profits—Endorsement of payment—Effect of.) 

(’36) 28 AIR 1936 Mod 616 (617) u 163 Ind Gas 803, ChandukuUi Namhiyar v. 

Kunhi Kalandan. (Endorsement on promissory note that ‘out of the amount due 
under the promissory note Rs. 1000 was paid this day’ held to be an acknowledg¬ 
ment of Itability.) 

(’82) 5 All 201 (205) : 1882 All W N 221 (DB), Janki Prasad v. Ghulam AH. 
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Note 5 


Thus, if the writing itself states that money is paid for interest or 

for part of principal, it would clearly imply an admission of liabilitv 
for the debt.' 


Ihit. an endorsement of payment need not imply an acknowledg¬ 
ment of liability.*^ Whether it does so depends on the language used 

(’3G) >:i \m 1036 Lah 276 (277. 278) ; 162 Ind Gas 306, Shanti Lai v. Lyallpur 

J->ank Ltd. (Saie of immovable property by debtor to creditor — Latter asked 

to credit price towards prior promissory note—Document amounts to acknowledg¬ 
ment.) ® 

( 00} 2 Ind Cas 522 (522) (Mad), Banganayakalu Aiya v. Suhbayan. (Where a 

debtor acknowledged on 10th September 1899 a liability as existing on 20th 

■July 1898 without suggesting that it had been paid after that date and before the 

date of acknowledgment, it was held equivalent to acknowledgment on 10th Sep¬ 
tember 1898.) 

<’37) 24 AIR 1937 Oudh 391 (393) ; 13 Luck 334 : 168 Ind Cas 799 (DB). Satgur 

Aaf/i Bralnna Dat. (Letter accompanying payment asking for time to pay 
balance is acknowledgment.) 

iScc (’39) 26 AIR 1939 All 177 (179) ; I L R (1939) All 200 : 180 I. C. 535 (DB). 

Ishri Prasad v. Chandrabhan Prasad. (Endorsement to the effect that Rs. 25 

are being paid in respect to the promissory note held not to amount to acknow¬ 
ledgment.)] 


2. (’35) 22 AIR 1935 All 946 (955, 956) : 159 Ind Cas 387 : 58 All 261 (FB), Udey- 
pal Singh v. Lakshmi Chand. 

<’17) 4 AIR 1917 Mad 805 (805) : 40 Mad 698 : 36 Ind Cas 240 (DB), Venkata- 
krishniah v. Subbarayudu. (Endorsement of part payment.) 

(’37) 24 AIR 1937 Nag 304 (304) : 170 Ind Cas 213 : I L R (1937) Nag 374, Sun- 
derlal Sharma v. Bisahoo Bodhrai Teli. (Endorsement of payment on back of 
pronote implies acknowledgment of liability for the balance due on the note.) 

(’21) 8 AIR 1921 Cal 331 (332) : 64 Ind Cas 988 : 48 Cal 1046 (DB), Prasanna 
Kumar Ray v. Niranjan Ray. 

(’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Cas 302 (DB). Devckand Chatraji v. 
Jamsedji Shaptirji. 

(’26) 13 AIR 1926 Nag 252 (253) : 91 Ind Cas 402, Raghoba v, Gopi. (Payments 
not satisfying either bond—Thumb-impression of debtor is admission of debts 
under both bonds.) 

(’18) 5 AIR 1918 Nag 203 (204) : 48 Ind Cas 724, Mohan Lai v. Ganesh Ram. 
(Endorsement of payment implying liability for balance amounts to acknowledg¬ 
ment.) ® 

(’23) 10 AIR 1923 Bom 239 (240) : 72 Ind Cas 249 : 47 Bom 632 (DB) Ganesh 
Narhar v. Dattatraya Pandurang. (The whole endorsement and the words of 
the note should be taken together.) 

(1865) 2 Mad H C R 307 (309, 310) (DB), Kris7i6iai2ow y. HachapaStigapa (Case 
under Act of 1859—It is left to the Court to decide in each case whether the 
writing, reasonably construed, contains a sufficient admission that the debt or 
part of it is due.) 

(’71) 6 Beng L R 299 (301), Madhusudan Clwivdhry v. Brajanath Cha^vdra. 

(’66) 5 Suth W R 45 (46) (DB), Shumboo Chunder Shaha v. Baroda Soonderee. 
[But see (’67) 8 Suth W R 334 (336) (DB), Gorachand Dutt v. Lokenath Dutt. 
(Admission must be direct and not implied—Case under Act of 1859.)] 

* ®®°pLR6l9(638)(DB),S;iearwmn Fleming. (The words "remittance 
of £40 to old account" were ambiguous, and did not necwsarily import that a 
further sum was due.) 

(’35) 22 AIR 1935 All 946 (956) : 159 Ind Cas 387 • 58 All 261 (FB), TJdeypal 

Sxngh v. Lakshmi Chand. (Endorsement of payment without speoifioatioa_No 

acknowledgment.) 


EFFECT OF ACKNOWLEDGMENT IN WRITING 


651 


in each case.^ 

Where on account of some defect an endorsement of payment 
fails to be effective under section 20. it may nevertheless operate as 
an acknowledgment of liability under this section.® Thus, where an 
endorsement of payment towards the debt due on a promissory note 
is made, but no payment is actually made, the plaintiff will not be 
entitled to a fresh period of limitation under section 20. Nevertheless, 
the endorsement may amount to an acknowledgment of liability under 
this section.® 


Section 19 
Note 5 


An acknowledgment under s. 19 only operates against the person 
who makes the acknowledgment and those claiming under him, but 
subject to the provisions of S. 21, sub-s.(2), a payment under s. 20 saves 
limitation against all the persons who are liable for the deht.^ 

('33) 20 AIR 1933 All 453 (455) ; 55 All 632 : 144 Ind Cas 899 (DB), Earn Prasad 
V. Binack Shukul (Payment by debtor — There is implied acknowledgment of 
amount paid, but not of the remaining liability proved aliunde.) 

('10) 8 Ind Cas 349 (349) (DB) (Mad), Laksh77iinarasi7}iha7n v. Bharata 
Mahanty. 

4. (*39) 26 AIR 1939 All 177 (179) : I L R (1939) All 200 : 180 Ind Cas 535 (DB). 
Ishri Prasad v. Chandrabhan Prasad. 

5. ('39) 26 AIR 1939 Bom 252 (253); 182 Ind Cas 965, Ta7jarali Mahoiued AH v. 
Oarabad Sadu. (Endorsement on pronote stating that certain amount is paid 

towards payment without specifying whether it is towards interest as such_ 

Payment being on account of debt secured by note, endorsement amounts to 
acknowledgment of liability.) 

( 35) 22 AIR 1935 Mad 245 (245) : 157 Ind Cas 272, Krishnaswanii Naicker v. 
Thiruvengada Mudaliar. 

(’17) 4 AIR 1917 Mad 805 (805, 806) : 40 Mad 698 : 36 I. C. 240 (DB), Venkata- 
krishniah v. Subbarayudu. (The fact that S. 20 deals with an acknowledgment 
of a particular kind and is therefore a special section when compared with S. 19 
is no objection to this as the operation of the two sections is different.) 

(’16) 3 AIR 1916 Mad 624 (626) : 27 Ind Cas 747 (DB), Jaganadha Sahu v, 
Rama Sahu. 

(’26) 13 AIR 1926 Nag 252 (253) : 91 Ind Cas 402, Raghoba v. Gopi. 

6. (’16) 3 AIR 1916 Mad 138 (139) : 28 Ind Cas 15, Rainakrishna Chetty v. 
Venkatasuhbiah Chetty. 

(’16) 3 AIR 1916 Mad 512 (512): 26 Ind Cas 754 (DB), Lakshvii Ai7i7nal v. Rama- 
zwamy Iyengar. (Endorsement even without actual payment is good as acknow¬ 
ledgment if it was the intention of the parties that it should be treated as 
such.) 

7. (’41) 20 AIR 1941 Mod 110 (HO), Kunjandi v. Chinnavava Rowther. 

(’38) 25 AIR 1938 Cal 129 (131) : 176 Ind Cas 191 (DB), Azizur Rahman v. 
Upendra Nath. 

(’86) 22 AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Cas 1053 (DB), Lakshmi 
Naidu y. Ounnamma. 

(’82) 19 AIR 1932 Oudh 1 (6) : 7 Luck 270 : 138 Ind Cas 800 (DB), Amir Mirza 
Beg y. Lachhmi Narain. 

(’80) 17 AIR 1930 Mod 738 (739) : 127 Ind Cas 641, Lokhanda Naiko y. Lokhono 
Naiko. (AIR 1917 Mad 806 followed.)* 

[5m (’10) 6 Ind Gas 484 (485) ; 87 Oal 461 (DB), Saroda Charan v. I>urga Ram 
Be. (There l 9 .notbiDg in S. 20 that the extended period of limitation is intended 
to operate only against the person making payment.)] 
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Go2 EFFECT OF ACKNOWLEDGMENT IN WRITING 


An acknowledgment need not be addressed to the person entitled. 
But a payment under S.20 must be made to the person entitled.® 

I'ndcr s. 19 , a mere writing containing an admission of liability- 
in resi)ect of the right claimed is enough. But under S.20, two things 
are necessary, viz., (l) a payment and (2) a -writing recording such 
payment. 

Under S.20, it is enough if the payment is acknowledged in the 
handwriting of the person making the payment; it need not be signed 
by him. But, under s. 19, the acknowledgment must be signed by the 
person making the acknowledgment.® 

Section 19 applies to any right or i:)i;operty. But S. 20 applies only 
to debts and legacies. 

Under this section, a fresh period of limitation is allowed from 
the date when an acknowledgment of liability is signed. But, under 
S.20, the fresh period is allowed from the time when the payment 
mentioned in the section is made. 

6. Distinction between this section and Article 183. — See Section 20, 

Note 37. 

7. Acknowledgment does not confer title. — An acknow¬ 
ledgment of liability only extends limitation. It does not confer any 
right or title on the person whose right is acknowledged. 

See also Note 8 below. 

8. Acknowledgment, if operates as fresh contract. 
Under this section, an acknowledgment of liability may be accompa¬ 
nied by a refusal to pay or deliver the thing claimed. (See Note 44.) 
The section is not based upon the theory of implied promise. Hence, 
a promise to pay is not a necessary ingredient of an acknowledgment 
under this section.^ But, at the same time, an unqualified acknow- 

8. (’17) 4 AIR 1917 Mftd 805 (805) ; 40 Mad 698 : 36 Ind Cas 240 (DB), Veyikata,- 
krishnialt v. Siibbarayttdu. 

9. See (’40) 27 AIR 1940 Nag 354 (357) (DB), Gajadhar Prasad Ramlal v. XJdai- 
chand Kapurchand. 

Note 7 

1. (’09) 3 Ind Cas 725 (728) : 32 All 33 (DB), Shib Shankar Lai v. Sotii 
(’13) 19 Ind Cas 291 (295) : 35 All 227 : 40 Ind App74 (PC), SoniPa7n v. Kanhaiya 
Lai. (Acknowledgment is not a “thing done’’ within Section 6 of the General 
Clauses Act.) 

Note 8 

1. (’40) 27 AIR 1940 P C 63 (67) : ILR (1940) Kar P C 134 : ILR (1940)Lali470: 
67 Ind App 160 : 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. 

2. (’38) 25 AIR 1938 Pat 139 (139) : 174 Ind Cas 585, Raniprabha Ojha w. 
Rishutiath Ojha. 

(’69) 13 Moo Ind App 37 (55) : 12 Suth W R P C 36 : 3 Beng L RPC 37: 2Suther 
261 : 2 Sar 479 (PC), Gopee Kishen Goshamec v. Binddbun Chunder Sircar 
Choivdhry. (It is one thing to acknowledge a debt and another to promise to 
pay it.) 
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lodgment of liability in respect of a debt necessarily implies a promise Section 19 
to pay the debt.^ Note 8 

Under the English law, a suit on such an implied j^romise is 
regarded as a suit on a new contract, the consideration for the 
promise being presumed to be the giving up by the creditor of the 
old debt;^ and it will be so regarded even where the pleadings do not 
show that the suit is based on the new contract or the suit purports 
to be on the old contract, and the new promise is only relied on for 
the purpose of avoiding the bar of limitation.® Under the Indian law, 
such a promise does not constitute a new contract® or give rise to a 

(’06) 33 Cal 1047 (1058, 1059, 1060) ; 33 Ind App 165: 4 Cal L Jour 94 : SBoraLR 
501 : lOCalWN 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 525 
:2 Nag L,R 130 (PC), Maniram Seth v. Seth Rupchand. (An acknowledgment oi 
liability should the balance turn out to be against the i)erson making it, is a 
sufficient acknowledgment under this section.) 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghelahhai & Bros. v. 

22. D. Mehta <& Co. 

(’72) 9 Beng L R App 43 (43), Harrison v. Hope. 
f’71) 6 Beng L R 299 (302), Madhiisudan v. Brajanath. 

(’36) 23 AIR 1936 Mad 939 (939) : 166 Ind Cas 750, C7ii)ina Subbaroyndu v. 

Narasimha Reddi. 

(’25) 12 AIR 1925 Mad 261 (263) : 48 Mad 693 : 85 Ind Cas 297 (DB), Ramasa7ni 
V. Chandra Kottayya. 

(’21) 8 AIR 1921 Mad 704 (706) : 44 Mad 971 : 68 Ind Cas 100 (DB), 

Pillai V. Desai Goundan. 

(’21) 8 AIR 1921 Mad 464 (465) : 70 Ind Cas 593 (DB), Subbarama Aiyar v. 

Veerabadra Pillai. 

(’20) 7 AIR 1920 Mad 488 (489) : 58 Ind Cas 446 (DB), Peruvial Goundan v. 

Janamtkoola Sankanidhi. 

(’13) 21 Ind Cas 30 (30) (DB) (Mad), Shaik Meera Sahib t&Co. v. Nainar Bubbay, 

(’25) 12 AIR 1925 Sind 8 (8) : 86 Ind Cas 228 (DB), Secretaryof Siatev. Kotumal 
Maghanmal, 

3, (’06) 33 Cal 1047 (1058) : 33 Ind App 165 : 4 Cal L J 94 ; 8 Bom L R 501 : 10 
Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 525 : 2 
Nag L R 130 (PC), Maniram Seth v. Seth Rxipchand. 

(’95) 22 Cal 434 (444) : 22 Ind App 68 : 5 Mad L Jour 14 : 6 Sar 545 : R & J’s 
No. 137 (PC), Kalka Singh v. Paras Ram. 

(’30) 17 AIR 1930 Lah 177 (178) : 119 Ind Cas 417, Ram Ditta Mai Ram Dhan 
V. Kesar Das. 

{_See (’38) 25 AIR 1938 Pat 139 (139) 174 Ind Cas 585, Ramprahha Ojha v. 

BisunatJi Ojha. (Endorsement by debtor acknowledging correctness of account 
showing extent of his liability implies a promise to pay.)] 

4, Halsbury’s “Laws of England”, (1911), Vol. 19, pages 58, 59. 

5, (1837) 7 L J Ex 25 (82) : 3 M & W 90 : M & H 313 : 49 R R 511, Irving v. 

Veitch. 

•6. (’41) 28 AIR 1941 Nag 100 (102) : ILR (1941) Nag 144 (DB), Shivjiram v. 

Gulahchand. 

^’38) 26 AIR 1938 Lah 234 (239) : ILR (1938) Lah 193 : 174 Ind Cas 277 (FB), 

Shanti Parkash ▼. Harnam Das. (Where acknowledgment implies a promise to 
pay, a suit can be brought on the basis of such acknowledgment consider^ as an 
agreement provided consideration is proved.) 

<(’86) 22 AIR 1985 AU 129 (131) : 67 All 434 : 152 Ind Cas 370 (DB), Ghulam 
Murtata v. Mt. Fasiunnissa Bibi. 
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Section 19 new cause of action,' it being considered that a promise to pay an 

Note 8-—- 

(’:50) 17 AIH 1930 Nag 298 (299) : 26 Nag L R 320 : 127 Ind Cas 894, Chhedilal 

V. ManoJiarlal. 

( 77) 1 Bom 590 (592) : 1877 Bom P J 74 (DB), Haghogi JBhikaji w. Abdul Karim, 
t’22) 9 AIR 1922 Lah 425 (425, 426) : 3 Lah 326 ; 69 Ind Cas 502 (DB), Nand 
Lai V. Partab Singh. 

(’15) 2 AIK 1915 Lab 279 (280) : 1916 Pun Re No. 16 : 30 Ind Cas 491 (DB), Ja& 
Bam V. Attar Chand. 

(’23) 10 AIR 1923 Lab 301 (301) : 74 Ind Cas 939 (939), TiTchan Bam v. Lai. 

7. (’38) 25 AIK 1938 Nag 180 (181): ILR (1940) Nag 441 : 174 Ind Cas 374, Bam- 
2 yrasad Jaghandhoo v. Anandi Brindaivan. (Suit cannot be based on acknow¬ 
ledgment of liability.) 

(’35) 22 AIR 1935 All 129 (131) : 57 All 434 : 152 Ind Cas 370 (DB), Ghulam 
Murtaza v. Mt. Fasiunnissa Bibi. 

(’34) 21 AIR 1934 All 76 (77) : 56 All 281 : 149 Ind Cas571 (DB), Bal Krishna v. 
Debi Singh. 

(’33) 20 AIR 1933 All 280 (281) : 144 I. C. 130 (DB), Dhonkal Singh v. Harbans 
Lai. (Debt due on unstamped pro-note acknowledged—Acknowledgment is part of 
the same transaction and cannot be treated as an independent transaction upon 
which the plaintiff could frame a cause of action.) 

(’26) 13 AIR 1926 All 155 (156) ; 89 Ind Cas 402, Beoii Bam v. Lachman Prasad. 
(’09) 1 Ind Cas 759 (759) (DB) (All), Bam Charan v. Bam Das. 

(’01) 23 All 502 (504) : 1901 All W N 150 (DB), Ganga Prasad v. Bam Dayal. 

(’97) 1897 All W N 144 (145) (DB), Gopal Lalji v. Baman Lalji. 

(’01) 25 Bom 616 (621, 622, 623) : 3 Bom L R 213 (DB), Atmaram v. TJmedram. 
(An instrument which creates a liability and gives rise to a cause of action is one 
thing and a written acknowledgment of that liability is another.) 

(’98) 22 Bom 513 (517, 518) (DB), Shankar v. Mukta. (Account stated or adjusted 
Such account is only evidence of the existing debt and not a fresh contract.) 

(’85) 9 Bom 516 (518) (DB), Tribhovan Gangaram v. Amina. (Do.) 

(’88) 1888 Bom P J 129 (DB), Govind v. Devchand. 

(’84) 8 Bom 194 (195) (FB), Chowksi Simutlal Harivalubhdasv.Chowksi Achrut- 
lal Harivulabhdas. (Suit on khata—Snch khata is a mere acknowledgment.) 

(’33) 20 AIR 1933 Lah 174 (176) : 145 Ind Cas 159, Badri Das v. Besu. (Suit for 
mortgage amount by sale—Contention that only possession could be asked for as 
per the mortgage deed and not sale—Plaintiff’s contention that acknowledgment 
gave him right to sue for sale, held not sound.) 

(’15) 2 AIR 1915 Lah 167 (168) : 1915 Pun Re No. 76: 31 Ind Cas 209 (DB), Bam 
Adin V. Munshi Bam. 

(’13) 20 Ind Cas 501 (501) (DB) (Lah), Mukand Lal v. Abdul Majit. 

<’08) 1908 Pun W R No. 206, p. 776 : 1908 Pun Re No. 119, Pala Mai v. Tulla 
Bam. 

(’04) 1904 Pun L B No. 123 (pp. 436,437, 438): 1904 Pun Re No. 68 (DB), Ganpat 
V. Datdat Bam. 

(’27) 14 AIR 1927 Mad 1200 (1200) : 106 Ind Cas 619, Somasundaram Ayyar v. 
Krishna Ayyar, 

(■20) 7 AIR 1920 Nag 244 (244) : 58 Ind Cas 30, Jethmal v. Saroo, 

(’98) 11 C F L R 65 (71), Beohar Baghubir Singh v. XJdechand, 

(’89) 2 C P L R 40 (41), Vittalsha Nanesha v. Sheodin. 

(’32) 19 AIR 1932 Oudh 49 (50) : 7 Luck 313 :135 Ind Cas 390 (DB), ML Janaka 
V, Sheo Charan. 

(’29) 16'AIR 1929 Oudh 529 (529) : 121 Ind Cas 83 (DB), Deo Dutt v. Lal 
Behari. 

(’29) 16 AIR 1929 Pat 258 (259, 260) : 8 Pat 706 ; 120 Ind Cas 470 (DB), Deoraj 
Teivari v. Indrasan Tewari. 
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existing debt is not for any consideration. Hence, even where a person Section 19 

expressly promises to pay an existing debt, there is no new contract Note 8 

but only an acknoiuledgment of liability.*^ But, where a party promises 
to do something in consideration of the other party giving up his 
original rights against the former, there is a fresh contract which 

gives rise to a new cause of action.^ In such a case the promise may 

« ^ ___ 

(’20) 7 AIR 1920 Pat 161 (161) : 56 IncI Cas 379, Siiraj Prasad Pandey v. TV'. W. 

Boucke. 

(’92-96) 2 Upp Bur Eul 462 (464), Maung Aung Gyi v. Maung Shxve Kyu. 

{See also ('ll) 12 Ind Cas 617 (617) (Lah), Antir Chayid v. Siindar Mai. 

(’13) 19 Ind Cas 291 (295) : 35 All 227 : 40 Ind App 74 (PC). Soni Bayn v. 

Kanhaiyalal. (Acknowledgment does not create title.) 

(’09) 3 Ind Cas 725 (728) : 32 All 33 (DB), Shib Shankar Lai v. Lala Soni Bam 
(Do.) 

(’69) 13 Moo Ind App 37 (55) : 12 Sutb W R P C 36 : 3 Beng L E P C 37 : 2 
Sutber 261 : 2 Sar 479 (PC), Gopee Kishen Gosltanice v. Bindahnn Chunder 
Sircar Choivdhry. (It is one thing to acknowledge a debt and another to promise 
to pay it.)] 

8. (’91) 14 Mad 258 (262) : 18 Ind App 37 : 6 Sar 30 : 15 Ind Jur 224 (PC), T. 

Bamachandra Bau v. Vellayanandan Ponnusami. 

(’71) 6 Mad H C R 51 (56, 57) (DB), Kittappa v. Soniouna. (An express verbal 
promise by the debtor to pay the amount.) 

(’02) 1 Low Bur Rul 190 (191), Kankani v. Maung Po Pm. (A naked promise to 
pay what a person is already under an obligation to pay is without consideration, 
and therefore does not constitute a fresh contract.) 

(’16) 3 AIR 1916 Mad 774 (775) : 29 Ind Cas 36 (DB), Baviasicami Palter v. 

Tirucha Mannadiar. 

(’71) 6 Mad H C R 197 (200,201) (DB), Hirada Karibasappav. Muddappa. (Oral 

acknowledgment.) 

(’93) 16 Mad 339 (340, 341) (DB), Amuthu v. Muihayya, (Promise being oral 
cannot save limitation.) 

(’06) 29 Mod 205 (208) (DB), Venkalara^niah Pantuht v. Bamakrishna 
Pantulu. 

(’67) 7 Suth W R 46 (46, 47) (DB), Giree Dharee Singh v. Kalika SooMil. 

(*98) 8 Mad L Jour 219 (222) (DB), Bajah of Venkatagiri v. Sheikh Bade Saheb.. 

(Promise to pay in muchilika amounts to acknowledgment.) 

Bee also the cases cited in foot-note (3) above. 

9. (’31) 18 AIR 1931 Oudh 97 (98) : 130 Ind Cas 503, Sheo Govind v. Jai Sri 
Singh. (Accounts settled between parties and certain sum acknowledged by defen¬ 
dant as due from him — Entry made in plaintiff’s account book that defendant 
agreed to pay the amount with interest — Held it was not mere acknowledgment 
but a novation of contract.) 

(’29) 16 AIR 1929 Lah 263 (263) : 10 Lah 745 : 115 Ind Cas 764 (DB), Kalian 
Chand Dularam y. Dayaram Amritlal. (Account adjusted — Balance struck,, 
accepted and signed — Held it was a novation of contract.) 

(’09) 4 Ind Cas 38 (41) : 32 Mad 284 (DB), Seshan Pattar v. Baghava Pattar. 

(’23) 10 AIR 1923 Cal 678 (679) : 76 lod Cas 603 (DB), Sari fun Mandalin v. 

Feradaul Khatun. (Adjustment of account is fresh cause of action. 11 Ind Cas 
540 followed.) 

(’08) 11 Oudh Cas 162 (153), Humayun v. Wajid AH. (Acknowledgment contain¬ 
ing the words *‘and shall paid,”-.—Held that these words evidence a fresh con¬ 
tract furnishing an independent cause of action.) 

(*23) 10 AIR 192B 71 (72) : 72 Ind Cas 692 (DB), Gidjar Mandat v. Sriman- 

Manadalini. (Proznise to pay old loan along with new gives rise to a new agree¬ 
ment.) 



65G 


EFFECT OF ACKNOWLEDGMENT IN WRITING 


Section 19 be oral or written.'^ Further, under S. 25 (3) of the Contract Act, a 

Note 8 promise in writing to pay a time-barred debt is a valid contract. 

It has been lield in certain decisions'^ that even in India, a 
promise to pay which is involved in the acknowledgment of a debt 
is sufheient to constitute a fresh contract and a new cause of action. 
Those decisions are based on the judgment of the Privy Council in 
Maniram Seth v. Seth Rupchaiid}^ in the course of which their 
Tjordships of the Privy Council observed as follows : 

“An unconditional acknowledgment has always been held to imply 
a promise to pay, because that is the natural inference, if nothing 

(’23) 10 AIR 1923 Cal 659 (660) : 79 Ind Cas 77 (DB), Prasanna Kumar Pal v. 
Panaulla Miji. 

(’34) 21 AIR 1934 Lali 789 (790) : 154 Ind Cas 668, Soda Ram v. Saliazada Ram. 
(Where a creditor releases his debtor and accepts a new debtor in his place, the 
release of the original debtor furnishes a good consideration for the new contract.) 
(’28) 15 AIR 1928 Nag 124 (125) : 106 Ind Cas 661, Fadalilal v- Roochand. 
(Acknowledgment of previous debts implies promise to pay and can be a basis of 
fresh contract after limitation.) 

10. (’21) 8 AIR 1921 Cal 67 (69) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai 
Khan v. Tarubala Dassi. 

('24) 11 AIR 1924 Cal 388 (389) : 50 Cal 974 : 79 Ind Cos 489 (DB), Ibrahim 
Mallicli V. Lain Mohan Roy. 

11. (’32) 19 AIR 1932 All 199 (201,202,205) : 53 All 963 : 137 Ind Cas 243 (DB), 
Abdul Rafiq^ v. Bhajan. (Per Niamatullah, J.) 

(’29) 16 AIR 1929 All 980 (981, 983) ; 52 All 169 : 121 Ind Cas 108 (DB), Govind 
Singh V. Bijay Bahadur. 

(’22) 9 AIR 1922 Bom 183 (184) : 46 Bom 24 : 63 Ind Cas 923 (DB), Chunni Lai 
Ratanchanda v. Laxman Govind. 

(’33) 20 AIR 1933 Lah 47 (47) : 141 Ind Cas 425, Punjab Ram v. Jowaya. 

(’32) 19 AIR 1932 Lah 400 (400) : 137 Ind Cas 155, Baru Mai v. Daxdat Ram. 
C31) 18 AIR 1931 Lah 233 (235) ; 131 Ind Cas 292 (DB), Milhhi Ram v. Rup- 
chand. 

(’31) 130 Ind Cas 570 (570) (DB) (Lah), Jesa Ram Diioan Chand v. Lachman 
Das. 

(’29) 16 AIR 1929 Lah 691 (591): 123 Ind Cas 90 (DB), Hayinu Ram v. Jhanda. 
(’29) 16 AIR 1929 Lah 421 (422): 116 Ind Cas 464 (DB), Dalip Singh v. Jowahar. 
(’29) 16 AIR 1929 Lah 264 (264) : 10 Lah 748 : 115 Ind Cas 853 (DB), Fateh 
Mahomed v. Ganga Singh. 

(’30) 124 Ind Cas 624 (624) (Nag), Gopal Das v. Ramnath. 

(’25) 12 AIR 1925 Nag 9 (11) : 78 Ind Cas 234, Sitaram v. Nandram. 

[See (’26) 13 AIR 1926 Lah 472 (472) : 97 Ind Cas 800, Jalla Ram v. Labhu. 
(Acknowledgment, if can be basis of suit, is doubtful.)] 

[See also (’39) 26 A I R 1939 Lah 31 (34) : 182 Ind Cas 330 (DB), Sri Chayid 
Sheo Parshad Firm v. Lajjia Ram. (In this cose it is assumed that a suit can 
be based on an unconditional acknowledgment of liability.) 

(’16) 3 AIR 1916 Pat 39 (41) : 38 Ind Cas 85 : 2 Pat L Jour 24 (DB), Baluk 
Chand v. Nathuni Singh, 

(’24) 11 AIR 1924 Lah 684 (684) : 78 Ind Cas 163, Firm Nandk Chand Kishori 
Lai V. Firm Ram Sarup Gujar Mai."] 

12. (’06) 33 Cal 1047 (1058): 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L R 501: 
10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199^: 3 All L Jour 525 : 

2 Nag L R 130 (PC). 
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is said to the contrary. It is what every honest man would mean Section 19 
to do.” Notes 8-9 

But these decisions have overlooked the fact that their Lordships 
of the Privy Council have not- said that the promise to pay, implied 
in an unconditional acknowledgment, would necessarily constitute a 
new contract between the imrties. Hence, the above decisions must be 
regarded as not laying down correct law. 

8a. Acknowledgment, if operates as fresh cause of action. — See 
Note 8 above. 

9, Distinction between this section and Section 25, 
clause 3, Contract Act. — Under this section, an acknowledgment 
of liability in respect of a debt must be made before the expiry of the 
period of limitation, in order to give a fresh start of limitation in 
respect of such debt. But. by virtue of s. 25, cl. (3) of the Contract Act, 
a fresh period of limitation for a debt can be obtained even after the 
expiiy of the original period, if there is a promise in writing to pay 
such debt.^ Beading the two sections together, it would api^ear that 
the expression “promise” is used in s. 25, cl. (3) of the Contract Act 
as contradistinguished from an acknowledgment and does not include 
a promise which is merely implied in an acknowledgment of liability." 


Note 9 

1. (’38) 26 AIR 1938 Rang 134 (136) : 1938 Rang L R 6 : 177 Ind Gas 63 (DB), 
Smith V. He-ptonsiall. (Equitable mortgage — Promissory note executed for the 
mortgage debt when the personal remedy has barred — Held that though the 
promissory note could not operate as a valid acknowledgment, it could be sued 
upon under S. 25 (3), Contract Act.) 

(’37) 24 AIR 1937 Lah 642 (644) : 174 Ind Gas 258 (DB). ShantiParhash v.ifar- 
nam Das. (Reversed in AIR 1938 Lah 234 (FB) on another point.) 

(’09) 2 Ind Gas 379 (380) : 31 All 495 (DB), Mohammad Abdullah Khan v. Bank 
Instalment Co. Ltd. 

(’81) 1881 All W N 95 (95) (DB), Karan Mai v. Bal Kishen. 

(’13) 20 Ind Gas 809 (809) (DB) (Cal), Matu Sheikh v. Baikantha NathKar. (The 
promise need not be made with the consciousness that the debt is barred.) 

-(’13) 21 Ind Gas 254 (255) (DB) (Cal), Bhawani Misser v. Pcari Jha. (Do.) 

(’78) 4 Cal 500 (508) : 3 Cal L R 554 (DB), Heera Lall Mookhopadkya v. Dhun- 
pat Singh Bahadur, 

(’06) 1906 Pun L R No. 22, p. 78 (80) : 1905 Pun Re No. 102 : 1905 Pun W R No. 
134, (DB), Mahbvb Jan v. Nuruddin. 

(’99) 23 Mi^ 94 (97, 98) : 9 Mad L Jour 330 (DB), Appa Boo v. Surya Prakasa 
Bao. (It is not necessary that the promisor should be aware of the debt having 
been barred.) ^ 

■p83) 6 Mad 293 (294) : 7 Ind Jur 367 (DB), Narayanasami v.Samidas. (Plaintifi 
sued the defendant, a Hindu, to recover the amount secured by a promissory 
note executed by the latter’s deceased father, in consideration of a debt for which 
the plaintiff sued the father and which hod been declared barred by limitation — 

Held that the defendant was bound to pay the debt from any assets of his father 
received by him.) 

:Bee also Section 29 Note 2. 

Shivjiram v. 

Gulabchand. (An acknowledgment to the effect that after taking old accounts 


2.Lim.42. 
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Section 19 To hold otherwise would he to nullify, so far as debts are concerned, 
Note 9 —---—-- 

into consiilevation there remains to be paid a balance of Rs. 3200 is notapromise 
(o pay within the scope of Section 25 (3), Contract Act.) 

(’38j 2-3 AIK 103S Lah 234 (240) : ILR (1938) Lah 193 : 174 Ind Cas 277 (FB), 
SJianti Parhash v. Harnam Das. (AIR 1937 Lah 642 reversed on another point.) 

(’38) 2-5 AlH 1938 Lah 264 (266) : 178 Ind Cas 259 (DB), Basheshar Nath v. Baij 
Xalh. (Mere acknowled'^ment of liability without any express promise to pay or 
without any reference to the future liability to pay does not fall within the mean¬ 
ing of Section 25 (3), Contract Act.) 

(’38) 25 AIK 1938 Nag 180 (181) : ILR (1940) Nag 441 : 174 Ind Cas 374, Ba7n- 
prasad Jagbandhoo v. .4najidi Brindawan. 

(’32) 19 AIR 1932 All 461 (464) : 54 All 506 : 140 Ind Cas 783 (DB), Girdari Dal 
V. Bishun Chanel, (Reversed in AIR 1934 P C 147 on another point.) 

(’35) 22 AIR 1935 All 129 (131, 132) : 152 Ind Cas 370 : 57 All 434 (DB), Ghulam 
Murtaza v. Mt. Fasinnnissa Bibi. 

(’31) 18 AIR 1931 All 160 (162): 130 Ind Cas 702 (DB), Allah Bakhsh v. Hamid. 

( OH) 30 All 268 (270) : 5 All L Jour 274 : 1903 All W N 129 (DB), Gohhid Das v. 
Sarju Das. 

( 01) 23 All 502 (504) : 1901 AH W N 150 (DB),iGan (70 Prasad v. Rain Dayal. 

(’28) 15 AIR 1928 Bom 319 (321, 322, 323) ; 112 Ind Cas 24 : 52 Bom 521 (DB), 
Maganlal Harjibhai v. Amichand Gtilabji. 

(’12) 17 Ind Cas 722 (726) (Bom), Jethibai v. Putlibai. 

(’33) 20 AIR 1933 Cal 658 (659, 660) : 60 Cal 714 : 146 Ind Cas 834, Satyakel 
Dutt V. Romesh Cluinder, 

(’29) 16 AIR 1929 Cal 444 (444) : 121 Ind Cas 412 : 57 Cal 394 (DB), Sasi Kanta 
Sonaitlla Mnnshi. 

(’22) 67 Ind Cas 298 (299) (DB) (Cal), Panchanatt Poddar v. Khitish Chandra. 

(’15) 2 AIR 1915 Cal 186 (187) : 25 Ind Cas 89 (DB), Dehi Prosad v. Ram 
Ghulam. 

(’36) 23 AIR 1936 Lah 164 (165) : 161 Ind Cas 703, Bant Mai v. Daulat Ram. 

(’33) 20 AIR 1933 Lah 209 (209) : 141 Ind Cas 617, Mnkhi Dal Chand v. Gid 
Mahomed, 

(’30) 17 AIR 1930 Lah 985 (990) : 12 Lah 239 : 129 Ind Cas 281 (DB). Davindar 
Singh v. Ml. Dachhmi Devi, 

(’08) 1908 Pun W R No. 206, p. 766 : 1908 Pun Re No. 119, Pala Mai v. Tulla 
Ram. 

(’07) 1907 Pun W B NO. 173, p. 740 : 1907 Pun Re No, 132, Gulzari Mai v* 
Kishen Chand. 

(’86) 1886 Pun Re No. 36, Pandit Harkishen Das v. Pir Baksh. 

(’10) 7 Ind Cas 901 (901) (Mad), Ramaswami Pillai v. Kuppuswami. 

(’30) 17 AIR 1930Nag236(237): 124^1ndCas2^^,Babulaly.BadridasJainarayan. 

(’32) 19 AIR 1932 Oudh 49 (51) : 7 Luck 313 : 135 Ind Cas 390 (DB), Afi. Janafea 
V. Sheo Charan. 

(’30) 17 AIR 1930 Oudh 287 (289): 128 Ind Cas 276 : 6 Luck7 (DB), Dalji-v. Ghashi 
Ram. (Promise referred to in S. 25 (3) of Contract Act is a promise constituting 
a novation of contract.) 

{’30) 17 AIR 1930 Pat 604 (605) : 129 Ind Cas ^b^KanaiDalMarwari'^. BahtUol 
Muchi. 

(’29) 16 AIR 1929 Pat 258 (260, 261, 262) : 8 Pat 706 : 120 Ind Cas 470 (DB), 

. Deoraj Tewari v. Indrasan Tetoari. (If an acknowledgment contains express 
promise, such as fixing the date of payment and so on then it not only serves as 
an acknowledgment but also a promise under S. 25 (3) of Contract Act.) 

(■21) 8 AIR 1921 Pat 29 (30) : 60 Ind Cas 514 : 6 Pat L Jour 121 {DB), RamBaha-^ 
dur Singh v. Damodar Prasad Singh. 

See also Article 64 Note 3. 
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the provisions of this section according to ^-hich an acknowledgment Section 19 

of liability would furnish a fresh starting point of limitation only if Note 9 

such acknowledgment is made before the expiry of the period of 

limitation.2^ No doubt, s. 29, sub-s. (i) provides that nothing in this 

Act shall affect S. 25 of the Contract Act. But it is submitted that 

S. 29 does not preclude S. 25 of the Contract Act from being construed 

in such a way as not to conflict with the provisions of this Act. At 

the same time, a promise under section 25, clause (3) of the Contract 

Act need not be exvress. It may be implied; only, it must be implied 

otherwise than by a mere acknowledgment of liability. It is a matter 

of construction of each document whether it amounts to a mere 

acknowledgment of liability or contains a promise within the meaning 

of S. 25, cl. (3) of the Contract Act.® The view has often been expressed 

2a. (’38) 25 AIR 1938 Nag 180 (181) :ILR(1940) Nag 441 : 174 Ind Cas374.2?rtm- 
'prasad’daghandhoo v. Anandi Drindawan. 

(’08) 30 All 268 (270) ; 5 All L Jour 274 (DB), Gohind Das v. Sarju Das. 

3. (’38) 25 AIR 1938 Lah 505 (507) : 181 Ind Gas 115, Punjab Zamindars Banh 
Ltd., Lyallpur v, Bahu Mohammad Shaf/i. (A letter of acknowledgment 
admitting a certain sum as due under a promissory note and promising to pay it 
on a certain date can be the basis although the promissory note is inadmissible.) 

(’38) 25 AIR 1938 Lah 757 (757,^^) : 178 Ind Cas 754, Kishen Lai v. Gohli. 

(Usual acknowledgment of balance due in plaintiff’s bahi is treated in the Punjab 
as promise to pay.) 

( 78) 1878 Pun Re No. 3 (FB), Batta Ram v. Mt. Uano. (Whether a statement of 
account amounts to a fresh contract must depend to a great extent on the nature 
of the accounts, the mode in which the statement is made and other circum¬ 
stances of each particular case.) 

(’23) 10 AIR 1923 Cal 71 (72) : 72 Ind Gas 692 (DB), Gtdjar Mandal v. Sariman 
Mandalini. (Where old loan is acknowledged along with new, the transaction 
amounts to an agreement.) 

(’08) 1908 Pun W R No. 164, p, 579 : 1908 Pun He No. 102, Shankar Das v, 

Jasodkan. {Held, that the entries were mere balances struck and acknowledgment 
of an existing debt, and at the utmost they amounted to an acknowledgment of 
the amounts found to be due at the time, and that they could not be construed 
as a new agreement between the parties within the meaning of S. 25 (3) of the 
Contract Act.) 

(’29) 16 AIR 1929 Pat 258 (261, 262) : 8 Pat 706 : 120 Ind Gas 470 (DB), Deoraj 
Tewari v. Indrasan Tewari. (Acknowledgment not mere admission of existing 
debt but words being such from which a clear promise to pay is made out, such 
as fixing the date of payment and so on — Such acknowledgment would come 
under S. 25 (3), Contract Act.) 

(’82) 6 Bom 683 (685) (DB), Ramji v. Dharma. 

(’84) 8 Bom 406 (407) (DB), Ranchhoddas Nathtdthai v. Jeychand Khushalckand. 

(’26) 12 AIR 1926 Cal 838 (338) : 78 Ind Cas 139 (DB), Kshitish Chandra Das v! 

Vmed Mondal. 

(’32) 19 AIR 1982 All 88 (40) : 132 Ind Cas 420, Mikin Lai JwaUi Prasad v 
Marguerite Butter Dairy Farm. 

(’86) 1886 Pun Be No. 36, Pandit Bar Kishen Das v. Pir Bakhsh. 

(’04) 1904 Pun L R No. 123, p. 436:1904 Pun Re No, 68 (DB), Qanpat v. Daulat Ram 
(’38) 26 AIR 1938 Mad 683 (684) : 177 Ind Cas 769, Pattabhiramayya v. Krishna 
Rac. (A record was made on the suit promissory note and the words used were 
“paid ten rupees towards the debt in this pronote’’ — The payee did not even say 
“my debt’’ or “what I owe under the pronote’’—/feW that the expression “debt 
in this pronote’’ did not amount to fresh promise.) 
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Section 19 that the promise under section 25 (3) of the Contract Act must be an 
Notes 9-11 erpres^ one as otherwise it will not be a promise made in writing.* It 

is submitted that this view is not sound. A promise may be made 
expressly or impliedly in writing. By analogy, reference may be made 

to the words “acknowledgment.made in writing” which occur 

in S. 10 of the Limitation Act, It is well established that these words 
wdl include an implied acknowledgment. (See Note IS.) 

10. Acknowledgment and accounts stated — Distinction between. — 

See Note 3 under Article 64. 

11. Section to be liberally construed. — It is a general 
principle of the interpretation of statutes of limitation that such 
statutes being in derogation of the right to sue, exceptions to the 

7h the foUoivhiQ cases it was held that an acknowledgment, fixing rate of 
interest to be is not a 7nere acknowledgment and hence, the pi'omiSk implied 

in such a case is sufficient for Section 25, Clause 3, Contract Act : 

(’38) 25 AIR 1938 Lah 234 (237) : ILR (1938) Lah 193 : 174 Ind Cas 277 (FB), 
S/ian<i Parkash v. Harnani Das. (Balance struck and interest fixed — This 
amounts to promise to pay — AIR 1937 Lah 642 reversed.) 

(’15) 2 AIR 1915 Lah 402 (402) : 1915 Pun Be No. 42 : 30 Ind Cas 84 (DB), 
Makhan Dal v. Ganeshi Dal. 

(’17) 4 AIR 1917 Lah 432 (434) : 1917 Pun Re No. 66 : 41 Ind Cas 915 (DB), 
Bhagwan Singh v. Munshi Bam. 

(’10) 8 Ind Cas 575 (575, 576) (Lah), Bhola Bam v. Nanak Chand. 

(’79) 1879 Pun Re No. 72, Dadhu Shah v. Fazl Dad. 

(’81) 1881 Bom P J 112 (DB). Bai Kasiba v. Bevabhai. 

(’10) 8 Ind Cas 811 (812) (DB) (Lah), Tirkha v. Rizak Bam. 

(’29) 16 AIR 1929 Lab 511 (612) : 117 Ind Cas 377 (DB), Om Parkdsh Wishiva 
Mitter v. Abdul Rahim <& Sons. 

(’29) 16 AIR 1929 Lah 695 (696, 697) : 122 Ind Cas 238, Gopi v. Singh Ba^n. 

(’07) 32 Bom 37 (45) : 9 Bom L R 1164 (DB), Ganesh Naraijaii v. T'is/ui;t Bam- 
Chandra. 

(1900) 25 Bom 373 (375) : 2 Bom L R 1132 (DB), Daxmibai v. Ganesh. 

(’10) 5 Ind Cas 418 (419) (DB) (All), Muhammad Abid Hussain Khanv. Bhagwan 
Das. (Sax-kbat executed in of debt, partly barred and partly new — Held, 

there was new contract.) 

(’28) 15 AIR 1928 Nag 124 (125) : 106 Ind Cas 661, Fadalilal v. Roocha^id. 

(’23) 10 AIR 1923 Cal 659 (660, 661); 79 Ind Cas 77 (DB), Prasa^ma Kumar Pal v. 
Panaulla Miji. (Where the balance opei'atcs to acknowledge a debt, e. statement 
of future interest to be paid at a certain rate imports a promise to pay the debt 
as well.) 

(’82) 1882 Pun Re No. 33, Jya Bam v. Sada Bam. (It was only a fair and reason¬ 
able construction that a memorandum, signed by a debtor in the book of creditor, 
'which acknowledges that one specified sum is to be I’eceived by the ci*editor with 
interest and another specified sum is to be received on a fixed date, contains a 
promise though in an indirect form, that he will pay the sum specified.) 

4. (’38) 25 AIR 1933 Cal 861 (862) : 182 Ind Cas 368 (DB), Satis Chandra v. 
Rampada Chattapadhya. (Promise implied in an acknowledgment of liability is 
not enough as S. 25 (3) requires an express promise.) 

(’41) 28 AIR 1941 Nag 100 (101) : ILR (1941) Nag 144 (DB), Shivjiram v. Gulah- 
chand. (Do.) 

(’38) 25 AIR 1938 Nag 180 (181) : ILR (1940) Nag 441 : 174 Ind Cas 374, Ram- 
prasad Jaghandhoo v. Anandi Brindawan. (Do.) 




EFFECT OF ACKNOWLEDGMENT IN WEITING 


GGl 


statutes must be construed liberally, (see Preamble Note 10.) Hence, Section 19 
this section 'which contains an exception to the bar of limitation must Notes 11-12 
be construed liberally} In other words, the section must not be held 
to require an acknowledgment in any particular form or an express 
acknowledgment. Even a statement which, if literally construed, does 
not amount to an acknowledgment may be held to be sufficient for 
the purposes of this section, if it implies an admission of liability. 

(see Note 18.) 

12. “Before the expiration of the period prescribed for 
a suit or application.” — An acknowledgment of liability under 
this section must be made before the expiry of the period of limitation 
prescribed for the suit or application.^ The expression “period pres- 


Note 11 

1. (’25) 12 AIR 1925 Mad 675 (680) : 91 Ind Cas 833, Achuthan v. Kunnambrath 
Ahchi. (But inspite of the utmost liberality in construing this section, ‘nothing 
can operate as an acknowledgment of liability, unless it can be brought within its 
terms’.) 

(’20) 7 AIR 1920 Lah 447 (448, 449) (DB), Anantravi v. Inayat Ali Khan. (Ac¬ 
knowledgment of liability to pay interest under mortgage amounts to an acknow¬ 
ledgment.) 

(’19) 6 AIR 1919 Mad 941 (941, 942); 46 Ind Cas 973, Subba liao v. Parasurama 
Pattar. (Plaintifi, the assignee of debt, wrote to the defendant a letter requiring 
him to credit the amount due under the assignments in a specified manner and 
to pay him the balance, and the defendant wrote in reply that he could not 
comply because no assignment deed was shown to him and also because there 

were counter-claimants claiming the amount for themselves _ Held that the 

defendant’s letter contained an acknowledgment of liability.) 

Note 12 

1. (’39) 26 AIR 1939 Nag 113 (118) : 184 Ind Cas 139 :1 L R (1941) Nag 222 (DB). 
Tapi Bai v. Shanharlal. 

(’38) 25 AIR 1938 Cal 861 (862): 182 Ind Cas 368 (DB), 5a/is Chandra v. Rainpada 
Chattapadhya. 

(’38) 25 AIR 1938 Nag 180 (181) : I L R (1940) Nag 441 ; 174 Ind Cas 374, Rain- 
prasad Jagbandhoo v. Anandi Brindrawan. (Suit however must be based on 
original cause of action and not on acknowledgment.) 

(’38) 25 AIR 1938 Rang 134 (138) : 1938 Rang L R 6 : 177 Ind Cas 63 (DB), C. R. 
SmWi V. Mrs. Heptonstall. 

(’06) 33 Cal 1047 (1059) : 4 Cal L Jour 94 : 8 Bom L R 501 : 10 Cal W N 874 : 1 
Mad L Tim 199 ; 3 All L Jour 525 : 16 Mad L Jour 300 : 2 Nag L R 130 ; 33 
Ind App 165 (PC), Maniram Seth v. Seth Rupchand. 

(’36) 22 AIR 1935 All 129 (131) : 152 Ind Cas 370 : 57 All 434 (DB), Ghulam 
Murtaza v. Mt. Fasiunnissa. 

(’30) 17 AIR 1930 All 467 (468) : 123 Ind Cas 820 : 52 All 480 (DB), Raj Narain 
Rao v. Ram Sarup. 

(•27) 14 AIR 1927 All 677 (678) : 49 All 496 ; 100 Ind Cas 593 (DB), Pralhad 
Prasad v. Bhagwan Das. 

(’26) 13 AIR 1926 All 166 (166); 89 Ind Cas 402, Reoti Ram v. Bachman Prasad^ 

(■20) 7 AIR 1920 All 167 (168) : 42 All 390 : 58 Ind Cas 547, MxUsaddi Lai v. B. 
B. dt C. J. Ry. Co. db Rohilhhand-Knmaun Ry. 

(’79) 2 All 443 (444) : 4 Ind Jur 580 (DB), Shib Dat v. Kalka Prasad. 

(’28) 15 AIR 1928 Bom 319 (320, 321); 62Bom521 ; 112 Ind Cas 24 (DB),3/apan 
Lai V. Amichand. (The period prescribed by the first Schedule and the period 



G62 


EFFECT OF ACKNOWLEDGMENT IN WRITING 


Section 19 
Note 12 


cribecl” doos not refer exclusively to the period prescribed by the first 
schedule to tlio Act. The expression will include any period prescribed 
by tliG Art, whether in the body of the Act or in the first schedule. 
Thus, an acknowledgment made during the special period of two years 
under .section 3i (now repealed) will be within this section.^ Similarly, 
an acknowledgment made during the additional period of limitation 
conferred by this section will be sufficient for the purpose of this 
Section.' So also will be an acknowledgment made before the expiry of 


withhi which a suit may be brought are distinct; and the difference is clear from 
tlic language of Section 3 of this Act.) 

(■10) 7 Iml Cas 134 (133) (DB) (Bom), Bamdas v. Chabil Das. 

( 83) 7 Bom 414 (417) : 8 Ind Jur 46 (DB), Nahanibai v. Nathu Bhau. 

(’82) 6 Bom 683 (685) (DB), Bam ji v. Dhar^na. 

(’77) 1877 Bom 1> J 118 (118) (DB), Bataji v. Bankat. 

( 79) 5 pil 303 (308) (DB), Parbuttiiiath v. Tejomoy Banerji. (Acknowledgment 
of lisvbility given at a time when the period prescribed for bringing the suit under 
Section 30 of Bengal Act VIII of 1869, had already expired.) 

(’31) 13 AIR 1931 Lab 691 (694) : 132 Ind Cas 590 : 13 Lab 240 (DB), Diyalu 
3/n/ V, Nandii Shah Dev Baj. 

(’30) 17 AIR 1930 Lali 985 (990) ; 129 Ind Cas 281 : 12 Lah 239 (DB), Davindar 
Singh v. lilt. Lachhvii Devi. 

(’24) 11 AIR 1924 Lah 484 (485) : 78 I. C. 617, Piroze Khan v. Kanhaiya Bam. 

(’08) 1908 Pun W R No. 164, p. 579 : 1908 Pun Re No.l02, Shankar v. Jasodhan. 

(’78) 1873 Pun Re No. 28, Dyal Siyigh v. Mangal Mai. 

(’36) 23 AIR 1936 Mad 70 (71) : 59 Mad 312 : 170 Ind Cas 856 (DB), Saynbasiva 
Ayyar v. Siibramayiia Pillai. 

(’30) 17 AIR 1930 Mad 218 (221) : 122 Ind Cas 504 : 53 Mad 480 (DB), Bajarayyia 
V. Fakruddin Sahib. 


(’30) 17 AIR 1930 Mad 65 (66) : 124 Ind Cas 301 (DB), Ahynad Haji v. Mayayi. 
(’95) 5 Mad L Jour 241 (243) (DB), Yenkatacharlu v. Veyikatarayyianjulu. 

(’28) 15 AIR 1928 Nag 124 (125) : 106 Ind Cas 661, Fadalilal v. Roochayid. 

(’30) 17 AIR 1930 Oudh 287 (288. 289) : 128 Ind Cos 276 : 6 Luck 7 (DB), Lalji\. 
Ghasi Bayyi. 


(’29) 16 AIR 1929 Oudh 479 (480) ; 120 Ind Cas 825 : 5 Luck 510 (DB). Narain 
Das V. Chayidrawati Knar. 

’30) 17 AIR 1930 Pat 604 (605) : 129 Ind Cas 95, Kayiailal v. Babnlal. 

(’29) 16 AIR 1929 Pat 253 (259, 260) : 8 Pat 706 ; 120 Ind Cas 470 (DB), Deoraj 
V. lyidrasan. 

iSee (’22) 9 AIR 1922 Bom 168 (169) : 46 Bom 419 : 64 Ind Cas 1002 (DB). 
Narayan v. Cha‘psi.'\ 

2. (’27) 14 AIR 1927 All 114 (115) ; 93 Ind Cas 1005 : 49 All 67 (DB), Sheo Pra~ 
tab Singit v. Tajaiyinl Hnssaiyi. 

(*27) 14 AIR 1927 Ail 577 (578) : 49 All 726 : 102 Ind Cas 111, Abdul Ghayii v. 
Chiranji Lai. 

(■25) 12 AIR 1925 All 68 (68) : 80 Ind Cas 743 (DB), Harish Chayidra v. ML 
Kastola Kuyuvar. 


(’13) 19 Ind Cas 653 (659) (DB) (All), Moti Begam v. Mar Prosad. 

(’35) 22 AIR 1935 Mad 64 (66) : 153 Ind Cas 2 : 58 Mad 270 (FB), Suryayuira- 
yayia v. Veyikataraju. 

(’30) 17 AIR 1930 Mad 991 (994) : 123 Ind Cas 867 ; 54 Mad 445 (DB), Seshayya 
Chetty V. Subbadu. 


3. {’87) 11 Bom 282 (283) (DB), Atyyiarayyi v. Govxyid. 

(’81) 6 Cal 340 (354) : 7 Cal L R 121 (DB), Mohesh Lai v. Busunt Kuynaree. 



EFFECT OF ACKNOWLEDGMENT IN WRITING 


6GB 


the period of limitation as extended by the oi>eration of section 14.^ 

It has also been held that even in cases, where the plaintiff is 
entitled to a deduction of time under the provisions of some other Act, 
the period will he a “i^eriod prescribed’* within the meaning of this 
section. Thus, a period, in computing which time is deducted under 
S. 78, sub-s. (2) of the Provincial Insolvency Act, will be a “period 
prescribed” within this section.® Similarly, it has been held by the 
Oudh Chief Court that the period which is got after deducting a certain 
time under S. 52 of the U. P. Court of Wards Act is a “period prescribed” 
within the meaning of this section.® The Allahabad High Court has, 
however, taken a contrary view,®^ on the ground that a period which 
is required to be excluded in computing the period of limitation is not 
a “period prescribed.” It is submitted that the reasoning on which the 
decision i>roceeds is not correct. 

The extra time which a litigant gets under section 4 is not part of 
a period i^rescribed. The reason is that under that section, the period 
prescribed for a proceeding is not affected at all. The effect of the 
section is only to permit the proceeding to be institixted notwithstanding 
the exi)iry of the prescribed period.” 


4 . (’30) 17 AIR 1930 Bom 187 (188) : 124 Ind Gas 791 (DU). Diinichand v. Com. 
‘ptoir National D'Escompte D'Paris. 

5. (’38) 25 AIR 1938 Mad 19 (22) : I L R (1938) Mad 439 : 176 Ind Gas 321 (DU), 
Sambayya v. Pedda Subbayya, 

6. (’37) 24 AIR 1937 Oudh 26 (28, 29) : 165 Ind Gas 269 : 12 Luck 531 (DB), 
Sukhnandan Prasad Shukla v. Ahmad AH Khan. (Section 52 of XJ. P. Gourt of 
Wards Act directing certain period, viz., the period during which an estate is 
under the management of the Gourt of Wards, to be excluded in computing the 
period of limitation for suits against the ward—Acknowledgment made before the 
expiry of the period computed thus, i. e., after excluding the period mentioned in 
the above provision, is acknowledgment made within the period of limitation 
“prescribed.”) 

6a. (’38) 25 AIR 1938 All 217 (220) : I L R (1938) All 363 : 175 IndGas556(FB), 
Shankar Lai v. i7ana Lai Singh. 

7. (’41) 28 AIR 1941 Nag 100 (101) : I L R (1941) Nag 144 (DB), Shivjiram v. 
Oulabchand. (AIR 1928 Nag 192 held no longer good law.) 

(’38) 25 AIR 1938 Lah 234 (236) : I L R (1938) Lah 193 ; 174 Ind Gas 277 (FB), 
Shanti Parkash v. llarnam Das. (AIR 1937 Lah 162 overruled.) 

(’02) 26 Bom 782 (784) : 4 Bom L R 608 (DB), Ilemkore v. Masamali. 

(’29) 16 AIR 1929 Gal 68 (68, 69) : 114 Ind Gas 483 ; 55 Cal 1210, Debendranath 
Boy V. Kartic Prasad Das. 

(’37) 24 AIR 1937 Mad 367 (368) : 169 Ind Gas 653, Chidambaram Chettiar v. 
Venkatasubba Naik. 

(’87) 24 AIR 1937 Lah 642 (643, 644) : 174 Ind Gas 258, Shanti Parkash v. //ar- 
nam Das. (Reversed in A 1 R 1938 Lah 234 (FB) on another point.) 

iSee (’36) 25 AIR 1938 All 217 (219) ; I L R (1938) All 363 : 175 Ind Gas 556 
(FB), Shankar Lai v. Rana Lai Singh, (AIR 1927 All 577 impliedly 
overruled.)] 

[But see (’13) 19 Ind Gas 820 (821) (Bom), Visram v. Tabaji.'\ 

See also Section 4 Note 8 and Section 20 Note 10. 


Section 19 
Note 12 
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Section 19 In <a few cleciriions^ it has been held that the expression “period 

Notes 12-13 prescribed” refers only to the period prescribed by the first schedule 

and tliat, tlioreforo, the extra period to which a suitor is entitled 
under section 4 cannot be included within the expression. Though the 
decision in such cases must be held to be correct in Tiew of what is 
said above, the 7'easoninfj is not correct. The true reason for holding 
that the extra period under section 4 does not form part of the period 
prescribed for a suit, is, as already said, that under that section the 
}>eriod prescribed is not aft'ected at all but the litigant is allowed to file 
his inoceeding after the expiry of the prescribed period. 

In the undermentioned case^ the Bombay High Court also held 
that the expression “period prescribed” only refers to the period 
prescribed by the first schedule and that the extra period to which a 
person is entitled under section 6 is not a part of a period prescribed 
within the meaning of this section. This view also, it is submitted, 
is not correct in view of the above discussion, (see also Notes 13 to 15 
below and Note 41 to section 6.) 

13. Acknowledgment made under prior Act — Meaning 
of expression “period prescribed,*' with respect to such 
acknowledgment, — There is a conflict of decisions as to whether 
in the case of an acknowledgment of liability made while a prior Act 
was in force, the expression “period prescribed” must be understood 
as referring to the iieriod prescribed by the prior Act or by the Act in 
force at the time of the institution of the suit. One view is that the 
above expression must be taken to refer to the period prescribed by 
tliG Act in force at the time of the acknowledgment.^ The other view 
is that the expression must be taken to refer to the period prescribed 
by the Act in force at the time of the institution of the suit.^ It is 
submitted that the latter view is correct on principle inasmuch as it is 
settled law that the period of limitation for a suit must be determined 


8. (’31) 18 AIR 1931 Cal 785 (786) : 58 Cal 1148 : 134 Incl Cas 1132, Anisnddin 
AJnned v. Kctlipada Roy. 

(’29) 16 AIR 1929 Cal 68 (68) : 55 Cal 1210 : 114 Ind Cas 483, DebendranathRoy. 
V. Kartic Prasad Das. 

(’22) 9 AIR 1922 Nag 250 (252) : 65 Ind Cas 716 : 19 Nag L R 135, Nandram v. 
Banchhoddas. 

9. (’23) 15 AIR 1928 Bom 319 (320, 321) : 52 Bom 521 : 112 Ind Cas 24 (DB), 

Magan Loll v. Amichand. (The period prescribed by the first schedule and the 

period within which a suit by minor may be brought are distinct.) 

% 

Note 13 

1. (’33) 20 AIR 1933 Lah 47 (48) : 141 Ind Cas 425, Punjab Ram v. Jowaya. 
(’77) 1 All 425 (427) : 2 Ind Jur 115 (DB), Data Chand v. Sarfraz AH. 

(’94) 1894 All W N 87 (87) (DB), Jamna Prasad v. Gokla. 

2. (’81) 5 Bom 688 (689) (DB), Luvar Chimilal Ichharam v. Luvar Tribhovan 
Laldas. 

(’82) 5 Mad 182 (184) (DB), Mukkanni v. Ma7ianB?tatta. 

(’82) 12 Cal li R 277 (279) (DB), MongoJa Koiburto v. Annodaram. 
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■with reference to the Act in force at the time of the institution of the Section 19 
suit, (see Preamble Note 15.) Notes 13-16 

14. Applicability of section to period prescribed by 
special or local law. — Section 29, sub-s. ( 2 ), cl. (b) provides inter 
alia that this section does not apply to periods of limitation prescribed 
by special or local la'vv's. Hence, the view expressed in the undermen¬ 
tioned cases^ that this section applies also to periods of limitation 
prescribed by special or local laws is not correct. But, the particular 
special or local law in question may itself expressly provide that this 
section shall apply to the periods prescribed by it. In such cases, this 
section will apply to such periods.^ 

As to the meaning of the expression “special or local law,” see 
Note 6 under section 29. 

15. Applicability of section to period of twelve years 
under Section 48 of the Civil Procedure Code. — It has been 
held that this section does not apply to the twelve years’ period under 
s. 48 of the Civil Procedure Code.^ For a full discussion of the question 
whether the twelve years’ period under S. 48 of the Civil Procedure 
Code is a “period prescribed” within the Act, see Note G under S. 20. 

See also Note lO to section 20. 

16. “ Suit or application in respect of any property or 
right.** — As pointed out in Note l, the corresponding section in the 
Act of 1871 only applied to acknowledgments in respect of debts or 
legacies. The scope of the section was enlarged in the later Acts. It 


Note 14 

1. (’25) 12 AIR 1925 All 68 (68) : 80 Ind Gas 743 (DB), Uarish Chandra v. Mt. 
Kastola Kunwar. {Obiter — Period prescribed by Agra Tenancy Act will be a 
“period prescribed.’’) 

(’30) 17 AIR 1930 Lab 978 (979) : 129 Ind Gas 125, Buta Singh v. Bhan Singh. 
(The period of two years within which a suit can be filed under Section 5, Punjab 
Act 3 of 1923, is the “period prescribed for the suit.’’) 

2. (’30) 17 AIR 1930 Pat 301 (304): 9 Pat 747 :126 Ind Gas 299 (DB). Basan Imam 
V. Brahvideo Singh. (By virtue of S. 185 (2), Bengal Tenancy Act, this section 
applies to periods prescribed by Schedule III of that Act.) 

(’29) 16 AIR 1929 Lah 124 (124, 125) : 114 Ind Gas 702, Balak Ram-Meher 
Chand v. Dev Baj. (Period prescribed by Punjab Loans Limitation Act, 1904.) 

(’33) 20 AIR 1933 Gal 90 (92) : 141 Ind Cos 716 (DB), }Vazed AH v. Brojettdra 
Kumar. (Period prescribed by Bengal Tenancy Act, Schedule 3.) 

(’22) 9 AIR 1922 Cal 187 (188, 189) : 64 Ind Gas 993 {\iB),PareshNathPalChoii- 
dhury v. Ismail Sardar. (Do.) 

(’05) 9 C W N 1026 (1026) (DB), HarViar Lai v. Ounendar Pershad. (By virtue 
of S. 165 (2), Bengal Tenancy Act, this section applies to periods prescribed by 
Schedule 3 of that Act.) 

Note 15 

1 . (’17) 4 AIR 1917 Pat 485 (486) : 84 Ind Cas 27 : 1 Pat L Jour 214 (DB), 
Krishna Dayal Oir v. Sankina Bibi. 

(’08) 11 Oudh Cas 220 (223) (DB), Bhikari v. Gauri Shankar. 
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Section 19 now applies to “suit ol* application in respect of any property or 
Notes 16-18 right,Tims, the section applies not only to suits for debts or legacies 

but also to suits for recovery of immovable property. Therefore, a suit 
for redemption of a mortgage being a suit in respect of a property will 
ho witliin the scope of the section.” 

The expression “suit or application in respect of any property or 
riglit” read in the light of the words “against whom such property or 
right is claimed” which occur in the same clause, shows that it means 
a suit or application in which any iiroperty or right is claimed. 

See also Notes 17 and 63. 

17. “Application.” — This section applies not only to suits 
but also to applications. Hence, an application for final decree in a 
mortgage suit can be saved from the bar of limitation by means of an 
acknowledgment under this section.^ 

See also Note 63. 

18. “Acknowledgment of liability” — Essentials. — The 
word “acknowledgment” is not a word of art and must be construed 
in its plain, literal sense.^ Hence, an acknowledgment of liability 
under this section simply means an admission of the truth of one s 
liability.^ The admission may be in any form^ and may be express or 

Note 16 

1. (’28) 15 AIR 1928 Sind 45 (45) : 104 lud Gas 572 : 22 Sind L R 117 (DB), 
Ilukiimat Singh v. Nenuinal JRejhumal. 

2. (’30) 17 AIR 1930 Bom 466 (475) : 54 Bom 625 : 128 Ind Cas417 (FB), 

Jadav V. Samal Bechar. 

ISce also (’10) 5 Ind Gas 992 (993) : 1910 Pun Be No. 39, Ganga Ravi v. Pokhar 
Das. (Johnstone, J., gives it as his personal view that it is doubtful whether 
the section was intended to apply to cases of acknowledgment of the continued 
existence of a mortgage and of the right of redemption.)] 

Note 17 

1. (’27) 14 AIR 1927 All 159 (160) : 49 All 147 : 98 Ind Gas 818 (DB), Daldeo 
Sahai v. Jafar Husain. 

(’19) 6 AIR 1919 Mad 709 (710) : 42 Mad 52 : 48 Ind Gas 298 (DB), Subbalaksh- 
viiatnvial v. Ranialinga Chetty. 

Note 18 

1. (’06) 33 Gal 1047 (1057, 1058, 1059) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 
Bom L R 601 : 10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 
All L Jour 525 : 2 Nag L R 130 (PC), Maniram Seth v. Seth Rupchand. (An 
acknowledgment of liability, should the balance turn out to be against the person 
making it, is a sufficient acknowledgment.) 

(’26) 13 AIR 1926 Sind 264 (263) : 96 Ind Gas 79 : 21 Sind L R 336, Oordhandas 
V. Pirm of Gokal Khataoo. (Acknowledgment need not contain an admission 
that a precise sum is owing; but an acknowledgment that something is or may be 
due is sufficient.) 

2. (’39) 26 AIR 1939 All 483 (486) : I L R (1939) All 728 : 183 Ind Gas 685 (DB). 
Risnf Sing v. Dal Sing. 

See Concise Oxford Dictionary. 

3. (’39) 26 AIR 1939 All 483 (486) : I L B (1939) All 728 : 183 Ind Gas 685 (DB), 
RisaZ Singh v. Dal Svigh. 
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implied.^ In other words, a document alleged to contain an acknow¬ 
ledgment of liability must be liberally construed.® That is to say, in 

(’97) 20 Mad 239 (242) : 6 Mad L Jour 266 (DB), Periavenlian TJdaya Tevar v. 
Subravianiam Chetti. 

(’93) 16 Mad 220 (222) : 3 Mad L Jour 35 (DB), Venkata v. Parthasaradhi. 

(’77) 1877 Bom P J 133 (DB), S7)iaU Cause Cotirt JReferejice No. 28 of 1877. 

(’73) 1873 Pun Re No. 79, Euttan Eatn v. Bakir. 

4. (’39) 26 AIR 1939 All 483 (485) : ILR (1939) All 728 : 133 Iiid Cas 685 (DB), 
Eisal Siiigh v. Lai Singh. 

(’38) 25 AIR 1938 Rang 84 (85) : 1937 Rang LR 421 : 175 Ind Cas 550,/CnsiiisM-a- 
natlian Chettyar v. Lakhmahan Chettyar. (Endorsement of payment on back of 
promissory note.) 

<’31) 18 AIR 1931 All560(561, 562) : 134Ind Cas 254 (DB), Salig Earn v. Eadhay 
Shiain. 

(’07) 9 Bom L R 715 (718) (DB), Gopalrao v. Harilal. (Acknowledgment must 
relate to the liability in dispute and not any liability.) 

(’10) 8 Ind Cas 81 (84) (DB) (Cal), Hingu Miya v. Hirainba Chandra. (Do.) 

(’19) C AIR 1919 Lah 25 (25) : 1919 Pun Re No. 131:53 Ind Cas 425, Arur Singh 
V. Partab Singh. (Where a bond, executed by defendant, made mention of a 
separate bond for a certain sum executed by him in favour of plaintiff — Held, 
this statement implied that money was due to the plaintiff separately on the other 
bond and therefore amounted to an acknowledgment.) 

(’36) 23 AIR 1936 Mad 70 (72) : 59 Mad 312 : 170 Ind Cas 856 (DB), Saj«5rtsiirt 
Ayya7' v. Subramania Pillai. 

(’27) 14 AIR 1927 Mad 349 (349), Arokiaui Asary v. Vavana Eowlhan. 

(’22) 9 AIR 1922 Mad 104 (104) : 45 Mad 443 : 70 Ind Cas 576 (DB), Kondasami 
Eeddi v. Suppammal. 

(’19) 6 AIR 1919 Mad 941 (941, 942) : 46 Ind Cas 973, Subba Eow v. Pa7-asuratna 
Pattar. (Letter implying that the debt is due but that the defendant is unable to 
pay it because of the circumstances mentioned by him in the letter.) 

(’93) 16 Mad 220 (223) : 3 Mad L .Jour 35 (DB), Venkata v. Pa^-thasaradhi. 

(1865) 2 Mad H C R 307 (309) (DB), Krishia Eow v. Hachapa Sugapa. 

(’30) 17 AIR 1930 Oudh 67 (68) : 5 Luck 446 : 124 Ind Cas 425 (DB), Balbhaddar 
Si7igh V. Sheo Peary Lai. 

(’28) 16 AIR 1928 Sind 45 (45); 104 Ind Cas 572:22 SindLR 117 (DB), Hukuinat 
Singh v. Ne^iumal Eejhximal. (The implication mu-st be a necessary implica¬ 
tion.) 

(’25) 12 AIR 1925 Sind 181 (183) ; 17 Sind L R 324 : 79 Ind Cas 914 (DB). Ealli- 
ram Shewaram v. Bhudhuram Parvianand. (Do.) 

(’19) 6 AIR 1919 Sind 33 (34) : 13 Sind L R 183 : 55 Ind Cas 822 (DB), Fillip <2 
Co. V. Mahomedalli Essaji. (Do.) 

(’16) 3 AIR 1916 Sind 47 (48) : 32 Ind Cas 548 : 9 Sind LR 143 (DB), Bibi Saheb 
Zadi V. Mir Mohamad Shah. (Do.) 

(But see (’67) 8 Suth W R 334 (335, 336) (DB), Gorachand Dutt v. Lokenaih. 
(Memoranda of payments made, endorsed on the bond and signed by the defen¬ 
dant are not acknowledgments within the meaning of S. 4 of Act of 1859.) 

(’70) 1870 Pun Be No. 46, Huger Mull v. Osman. (Acknowledgment within the 
meaning of S. 4 of Act of 1859, must be one distinctly stated in writing.)] 

5. (’19) 6 AIR 1919 Mad 941 (941, 942) : 46 Ind Cas 973, Subba Bow v. Parasit- 
rama Pattar. (Plaintiff, the assignee of a debt, wrote to the defendant a letter 
requiring him to credit the amount due under the assignments in a specified 
manner and to pay him the balance and the defendant wrote in reply that he 
could not comply because no assignment deed was shown to him and also because 
there were counter-claimants claiming the amount for themselves—that the 
defendant’s letter contained an acknowledgment of liability.) 


Section 19 
Note 18 


Section 19 
Note 18 
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construing such tlociunent, rcgiircl must he had to the viecini'ny of the 
writer, iudging from the document read as a whol^ and such 
surrounding circumstances as the Court can take into consideration 
in construing the document, rather than to the literal meaning of the 
woi'ds used/ 

But the section requires a definite acknowledgment of liability.® 
In otlici’ words, the document alleged to contain an acknowledgment 
of liability must clearly contain within itself the meaning that the 
party is admitting his liahility. "Where the document is ambiguous 
and is equally capable of meaning either that the party is admitting 
a liahility or that he is not doing so, the document is not sufficient for 
tlie purposes of this section. 

(’20) 7 AIR 1920 Lab 417 (448, 449) (DB), Anantram v. Inayat Ali Khan. 
(Acknowledgment of liability to pay interest under mortgage amounts to an 
acknowledgment.) 

(’2.5) 12 AIK 1925 Mad 675 (680): 91 Ind Cas 833, Achnthan v. Ahdu. (But inspite 
of tbe vUmosit liberality in construing this section, ‘nothing can operate ns an 
ucknowJedgment of liability, unless it can be brought within its terms.’) 

6. ( ’30) 17 AIR 1930 Lah 985 (989) : 129 Ind Cas 281: 12 Lab 239 (DB), Davindar 
iSxngh v. Mt. Lachhvti Devi. 

(’36)23 Allt 1936 Lah 629 (637, 638) : 165 Ind Cas 723 : 17 Lah 737 (DB), 

Committee, Amritsar v. Balia Ram. 

7. (’31) 18 AIR 1931 All 560 (561, 562) : 134 Ind Cas 254 (DB), Salig Bam v. 

Badhay Shiam. (Terms of contract to be found in older note—Renewed promis¬ 
sory note inadmissible in evidence as being insufficiently stamped — Plaintifl can 
fall back on old note and the subsequent pronote can be used as acknowledgment.) 
ISce also (1856) 6 Moo Ind App 393 (411): 18 Suth W R 81 foot-note : 2 Suther 
29 : 1 Sar 552 (PC), Hunooman Persaxid Panday v. Mt. Babooee MunraJ 
Koontveree. (Meaning of liberal construction of documents.)] 

8. (’39) 26 AIR 1939 All 483 (485) : I L R (1939) All 728 : 183 Ind Cos 685 (DB), 

Bisal Singh v. Lai Singh. 

(’39) 26 AIR 1939 Cal 488 (488) : 183 Ind Cas 473 (DB), Corporation of Calcutta 
V. ^lonjoor Ahmed. 

(’06) 33 Cal 1047 (1059) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L R 501 : 10 
Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 525 : 2 
Nag L R 130 (PC), Maniram Seth v. Seth Rupchand. 

(’36r23 AIR 1936 All 522 (525): 163 Ind Cas 872 (DB), Kamal Debiy. Khudadad. 
(Admission that instalment of rent was due but >iot clear if the admission referred 
to tbe instalment claimed in the suit—No sufficient acknowledgment.) 

(’35) 22 AIR 1935 All 129 (131) : 57 All 434 : 152 Ind Cas 370 (DB), Ohulam 
Murtaza v. Mt. Fasiunnissa Bibi. 

(’17) 4 AIR 1917 All 304 (305) : 39 All 357 : 38 Ind Cas 105, LaeJunan Das v. 
Ah 7 nad Hasan. (Objection to execution by arrest on ground of being poor—Merc 
absence of statement that debt had been discharged is not enough for acknowledg¬ 
ment.) 

(’07) 9 Bom L R 715 (718) (DB), Gopalrao v. Harilal. 

(’35) 22 AIR 1935 Rang 152 (155): 156 Ind Cos 783 (DB), Mauyig Po Gyi v. B. K. 
Banerjee. (Affidavit by defendant specifying his creditors with tbe amounts duo 
to or claimed by them — Plaintiff included as one of the creditors but not clear 
whether the suit amount was put under the category of debt due or simply that 
of debt claimed — Held, no clear acknowledgment.) 

(’12) 15 Ind Cas 363 (365) (Low Bur), -4. P. S. V. Firm v. Shree SafaiuUa. 

(’28) 15 AIR 1928 Sind 45 (45): 104 Ind Cas 572: 22 Sind L R 117 (DB).fl'«Vt«/mf 
Singh Kundan Mai v. Henumal Rejhumal. 
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Illustration. 

A document stated that on accounts being made up between the 
parties a certain sum w'as found due to the i^laintiff from the 
defendant and that a usufructuary mortgage was executed by 
the defendant. It was not clear whether the usufructuary 
mortgage was in lieu of the whole of the sum said to be found 
due or w'hether it was in lieu of only a portion of such sum so 
that the balance after deducting such portion was to be recover¬ 
able from the defendant. It was held that the document did not 
amount to an acknowledgment of liability in regard to such 
balance.® 

An acknowledgment of liability necessarily implies a knowledge 
on the part of the iDerson alleged to make the acknowledgment that 
he is admitting something. In other words, the section requires a 
conscious acknowledgment of liability.^® Hence, in considering whether 
certain words amount to an acknowledgment of liability, it must be 
seen whether, at the time of writing them, the writer had in his 
mind the question as to his liability (or other matter from which such 


Section 19 
Note 18 


9. (’26) 13 AIR 1926 All 75 (76) : 89 Ind Gas 617 (DB), Mcharban Singh v. 
Panna Lai. 

10. (’39) 26 AIR 1939 All 483 (485); I L R (1939) All 728: 183 Ind Gas G85 (DB), 
Risal Singh v. Lai Singh. 

■(’29) 16 AIR 1929 All 242 (242, 243) : 115 Ind Gas 627, Chhedda Lai v. Ghnlam 
Abbas. (Admission by defendant that he is mortgagee in possession is conscious 
admission of liability.) 

<’16) 3 AIR 1916 All 201 (204, 205) : 38 All 540 : 36 Ind Gas 452 (DB), Khiali 
Ram V. Taik Ram. 

(’25) 12 AIR 1925 All 353 (355) : 85 Ind Gas 584, Sham Devi v. Dhagwat 
Dayal. (Statement by A that he purchased certain mortgagee rights held to 
mean only that he purchased property which had come into the hands of the 
vendor as mortgagee and not that there was a subsisting mortgage with reference 
to the property.) 

(’08) 10 Bom L R 385 (387, 388) (DB), ShexkhMahoviedw.JamaluddinMahamed. 
(Mortgagor narrating the relationship of mortgagor and mortgagee — Latter 
admitting its correctness by signature—It is conscious admission.) 

(’12) 13 Ind Gas 702 (704) (DB) (Cal), Chandra Kumar Dhar v. Ramdin Poddar. 
(Decree-holder applying for execution for smaller sum than awarded by decree, 
by mistake — Judgment-debtor acknowledging liability for such .smaller sum — 
Limitation saved only to the extent of such smaller sum — Acknowledgment 
Imports knowledge of the burden one assents to bear.) 

^(’31) 18 AIR 1931 Lah 122 (123) : 131 Ind Gas 349 (DB), Baji Abdulla v. Dhoja 
Mol. (X signing statement as scribe of Y docs not admit the thing stated.) 

«(’36) 22 AIR 1935 Mad 287 (288) : 159 Ind Gas 486, Muthu Chettiar v. Venkata, 
chalam Chetty. (Where defendant purported to say *no doubt there is a contract 
into which we entered, but no money is liable to be paid, because 1 am prepared 
to see the contract through’— Held no acknowledgment.) 

<(’28) 15 AIR 1928 Sind 45 (45): 104 Ind Cos 572: 22 Sind L R 117 (DB), Hukumat 
Singh Kundan Mai v. Nenumal Rejhumal. 

ISee also (’10) 27 Gal 1004 (1011, 1012): 27 Ind App 103: 4 Cal W N 565 : 7 Sar 
718 (PC), Fatimunnissa Begum v. Soonder Doss. (Application for mutation of 
names not sufficient acknowledgment.)] 
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Section 19 
Note 18 


liability is inforrecl), or whether he was thinking of and referring to 
some otlicr matter. 

Illustration. 

A, a mortgagee who was entitled as such to possession of the 
mortgaged property, sued and obtained a decree for such posses¬ 
sion. He obtained delivery of possession of the property under 
the decree and in token of his having received such delivery, 
gave a receipt acknowledging that he had received delivery of 
possession of the property as directed by the decree. The decree set 
forth the fact that the claim of the decree-holder was based on a 
mortgage. It was held that the reference to the decree was merely 
intended for the purpose of defining the thing delivered and at 
the time when the words containing such reference were written, 
the writer had no idea of saying anything about the grounds on 
which the decree was based. Hence, the receipt did not contain 
any acknowledgment of liability with respect to the mortgage so 
as to save limitation for a suit for redemption of the mortgage.^* 


From the above, it is clear that the question whether a document 
contains an acknowledgment of liability depends purely on the terms 
of the document and their construction by the Court.'^ Where on a 


11. (’84) 8 Bom 99 (102) : 8 Ind Jur 261, Dharma Vithal v. Govind Sadvalkar. 

12. (’39) 26 AIR 1939 All 177 (179) : I L R (1939) All 200: 180 IndCas 535 (DB), 
Ishri Prasad v. Chandrabhan Prasad. (The Court cannot go beyond the words 
used in the document.) 

('39) 26 AIR 1939 All 483 (485) : I L R (1939) All 728; 183 Ind Cas 685 (DB). 
liisal Singh v. Lai Singh. 

(’26) 13 AIR 1926 All 75 (76, 77) : 89 Ind Cas 617 (DB), Ueharban Singh v. 
Panna Lai. 

(’34) 21 AIR 1934 Bom 186 (188, 189) : 151 Ind Cas 376 (DB), Chhaganlal v. 
Bonderbai. (Admission of execution of promissory notes coupled with denial of 
liability is not acknowledgment.) 

(’31) 18 AIR 1931 Bom 74 (75) : 128 Ind Cas 911, Velchand v. Bhagvandas. 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghelahhai d Bros. v. 
R. D. Mehta d Co. (Letter denying and repudiating liability is not sufficient 

acknowledgment.) 

(’21) 8 AIR 1921 Cal 331 (332) : 48 Cal 1046 : 64 Ind Cas 988 (DB), Prasanna 
Kumar Ray v. Niranjan Ray. (No useful purpose can be served by a meticulous 
examination of other endorsements made under different circumstances and 
expressed in different phraseology.) 

(’19) 6 AIR 1919 Cal 48 (49, 50) : 53 Ind Cas 898 (DB), Janardan Shaha Poddar 
V. Radha Bullav. (Statement in abicJialnatna that accounts are remaining 
unadjusted, which arbitrators are to adjust, amounts to acknowledgment.) 

(’18) 5 AIR 1918 Cal 294 (298, 301) : 43 IndCas 893 (DB), Kali Das v. Danapadi 
Stindara Dassee. (Liability to account i>artly acknowledged — This section does 
not operate to save entire right.) 

(’ll) 12 Ind Cas 378 (380) : 36 Mad 68 (DB), Annappa Chettyv.DevrajuluNaidu. 
(Unless the language of the document be identically the same, a decision upon 
the construction of one document is not of much assistance to the Court in con> 
struing another.) 

(’30) 17 AIR 1930 Oudh 67 (63, 69) : 5 Luck 446 ; 124 Ind Cas 425 (DB), Sal- 
bhaddar Singh v. Sheo Peary Lai. 
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reasonable construction of a document, it contains an express or implied 
admission by the author of the document of a subsisting liability, the 
document will operate as an acknowledgment of liability under this 
section.Where the document does not contain such admission, it 


(’20) 7 AIR 1920 Oudh 236 (239) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jageshar 
Shigh V. BU' Ram. 

13. Acknowfedements relating to mortgage. 

(’39) 26 AIR 1939 Pat 427 (428) : 180 Ind Cas 795 (DB), Bachu Lai v. Jang 
Bahadur Rat. (Recitation by mortgagee while creating a sub-mortgage of bis rights 
and liabilities under the original mortgage amounts to acknowledgment for the 
purpose of saving limitation for a redemption suit by original mortgagor.) 

(’38) 25 AIR 1938 Mad 865 (875) : 181 Ind Cas 827 (DB), Ramanathan Chettiar 
V. Dowlai Singjee. (A letter written by the debtor (mortgagor) to a third person, 
in which the debtor agrees to give him a lien over certain properties “now with the 
creditor mortgagor as collateral security” (the title deeds having been deposited 
with the creditor as equitable mortgage previously) is an acknowledgment of the 
existence of the equitable mortgage.) 

(’13) 18 Ind Cas 909 (910) : 37 Bom 326: 40 Ind App 68 (PC), Hira Lai v. l^arsi 
Lai. (A desai mortgaged with possession certain desaigiri dastiir. The Govern¬ 
ment resolved on paying a money allowance to the desai from the treasury instead 
of allowing him to collect from raiyats. The per.sons in whom the mortgagee 
rights were vested received the payments from the Government. The payment 
was entered in the Collector’s books, the recipients being described as the mort¬ 
gagees of the desai. To confirm this entry the mortgagees signed a receipt as 
mortgagees. Held that the receipt amounted to an acknowledgment.) 

(’33) 20 AIR 1933 All 99 (100) : 142 Ind Cas 784 (DB). Mahomed Rafi v. Kripa 
Ramji. (Where the acknowledgment was not addressed to the mortgagors directly 
but was contained in a dakhalnama which was filed in Court in an execution 
proceeding against the mortgagors and it appeared that the document after des¬ 
cribing the property stated that it did not include an area which was in their 
possession as mortgagees, held that the document contained a valid acknowledg¬ 
ment in respect of the mortgage.) 

(’25) 12 AIR 1925 All 174 (175): 85 Ind Cas 330 (DB), Sanwal Bas v. AH Madhi. 
(A statement made by the sub-mortgagees in a sale proclamation relating to the 
mortgaged properties wherein they had stated that the sub-mortgage was subject 
to the original mortgage, held was an acknowledgment.) 

(’24) 11 AIR 1924 All 458 (458, 459): 89 Ind Cas 118 (DB), SidhariRam v. Gargi 
Din. (Sale of mortgagee rights — Sale deed containing statement by mortgagee 
that he was mortgagee of A and he purported to sell his mortgagee rights to 
defendant— Held that statement was sufficient acknowledgment of the subsisting 
mortgage.) 

(’09) 1 Ind Cas 510 (511) (All), Genda Mai v. llahi Buhsh. (In sub-mortgage the 
mortg^ees stated “that they held the property under the two mortgages of the 
4th September 1839 and the 2lBt September 1839.” Held that this statement 
constituted an acknowledgment.) 

(’30) 17 AIR 1930 Bom 466 (474) ; 54 Bom 625 : 128 Ind Cas 417 (F B), Motilal 
Jadav V. Samal Bechar. (A sub-mortgage amounts to a valid acknowledgment 
that the property at that date was still held in mortgage by mortgagee.) 

(’28) 15 AIR 1928 Bom 264 (265) : 111 Ind Cas 881 (DB), Ishram Govind v. 
Trimbak Oanpat. (Award providing for instalment payment of mortgage 
amount—Suit on mortgage — Mortgagor pleading that mortgage had merged in 
award — Admission of liability under award involved in such plea amounts to 
acknowledgment of liability under award.) 

(’14) 1 AIR 1914 Bom 141 (142) : 38 Bom 177 : 23 Ind Cas 353 (DB), Dinkar 
Hari v. Chhaganlal. (Reference to previous mortgage debt in subsequent pronote 
passed lor another debt by same mortgagor is acknowledgment.) 
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Note 18 (’14) 1 AIR 1914 r.om 28H (280, 290) : 38 Bom 47 : 21 Ind Cas 407 (DB), Bacha- 

ra j Kynhah'hand v. Baboji Tulharain. (An application by the plaintiff mort- 
was made to the Court for certifying certain payments in satisfaction of 
(he decree, the decree being referred to therein as an outstanding decree and the 
payments being mentioned as i)ayments made on account of the decree. The 
application was signed by the plaintifi and was consented to by the defendant. 
Held that the application clearly contained an acknowledgment.) 

(’33) 20 AIR 1933 Lah 33 (33, 34) ; 140 Ind Cas 177, Ralla Ram v. Bhana Mai. 
(Mortgagee re-mortgaging property mortgaged to him — Recital in deed that 
property i.s mortgaged to mortgagee, is acknowledgment of existence of mortgage.) 

('ll) 11 Ind Cas 377 (377) (Lah), Hari Chand v. Phirayja Ram. {Held, that a 
statement contained in a plaint in a case filed by the grandfather of the mort¬ 
gagee of immovable property, to the effect that it is mortgaged to him, amounts 
to an acknowledgment of liability in respect of the mortgagor’s right to redeem.) 

(’84) 1884 Pun Re No. 97, Ram Rahha v. Karavi Chand. (Agreement to refer to 
arbitration — Suit described as one “to redeem a one-storied liouse.’’ and in the 
body of the agreement the house mentioned as the “mortgaged house.” Held, 
that the above document contained a sufficient acknowledgment.) 

Acknowledgments of debts, 

(’39) 26 AIR 1939 All 179 (180) : 180 Ind Cas 542 (DB), Ram Chander v. Firm 
Seth Kishen Lai Babulal. (Debtor’s letter to creditor informing him that he 
had asked his debtor to dispatch money to creditor and that he was also sending 
money to creditor amounts to acknowledgment.) 

( 33) 20 AIR 1933 All 352 (353) : 144 Ind Cas 903, Raghubar Dayal v. Banwari 
Lai. (Defendant admitting existence of promissory note but pleading that there 
was an agreement by which the plaintiff had agreed to take certain amount and 
that only a certain sum remained due under it—iTcW that it was a sufficient 
acknowledgment.) 

(’84) 7 Mad 392 (396) (DB), Raman v. Vairavan. (Letter by drawer of hundi 
to the drawee asking him to pay the amount covered by the hundi to the person 
in whose favour it is drawn, is sufficient acknowledgment.) 

(’08) 32 Bom 296 (299) : 10 Bom L B 374 (DB), Srinivas Krishna Shiralkar v. 
Narhar Khando Khanvilkar. (Statement by the defendant that he has asked 
creditor to take away the sum from a third party with whom he has deposited 
it is sufficient acknowledgment.) 

(’06) 3 All L Jour 800 (801. 802) : 1906 All W N 185 {DB), Bholanath v. Net Ram. 
(Where the defendants had money-dealings with the plaintiff and borrowed 
money from time to time and on several occasions—as manager of the family 
acknowledged the amount remaining due by striking the balance and signing in 
plaintiff’s account-book, held, that the plaintiff was entitled to recover the balance 
due inasmuch as the acknowledgment is an acknowledgment of the accuracy of 
details of the account as appearing in the plaintiffs’ account-book.) 

(’19) 6 AIB 1919 Cal 83 (84) : 46 Cal 746 : 53 Ind Cas 854 (DB), Mahe7idra7iath 
Chaterji v. Lalit Mohan Dntta. (Hatchitta executed in lieu of old one amounts 

to acknowledgment.) 

(’26) 12 AIR 1925 Cnl 338 (338) : 78 Ind Cas 139 (DB), Kshitish Cha7idra Das v. 
Timed Mondal. (Mablakbandi is good acknowledgment so as to preserve any debt 
due and not barred at the time when it was made.) 

(’74) 6 N W P H C R 150 (152) (DB), Mullhis v. Beddy. (On the construction of 
the letter written by the maker of pronotes to the agent of the holder thereof 
previous to suit acknowledging his debt under the pronotes but praying for time 
to pay them up, held, that the letter was a sufficient acknowledgment to take the 
claim under the notes out of the statute of limitation.) 

(’35) 22 AIR 1935 Oudh 170 (175) : 153 Ind Cas 987. Shah Muhammad Khan v. 
Ahmad AH Khayi. (In answer to a letter by the creditor to the debtor stating the 
amount due to him, the debtor’s secretary sent a letter by post reciting that he 
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had been directed to intimate to the creditor by the debtor that all the arrears of 
accounts would be paid in a particular month — Held^ that it was a sufficient 
acknowledgment of the debt.) 

<’29) 16 AIR 1929 Cal 714 (715) : 56 Cal 556 : 121 lud Cas 741, Bengal National 
Bank Lid. v. Jatindra Nath. (Banker and customer — Letter forwarding bills 
against overdraft— Held, sufficient acknowledgment.) 

<’20) 7 AIR 1920 Mad 488 (489) : 58 Ind Cas 446 (DB), Periimal Goundan v. 
Janan^koola Dana Sekhara SanJianidhi. (The cash-keeper of a fund wrote to 
the manager a letter clearly meaning thus: “I admit my liability to the 7 iidhi 
and I am ready to pay the amount that is due from me as soon as I know from 
you or the higher authorities” — Held, that this was not a conditional acknowl- 
edgment of liability by the cash-keeper but was sufficient to keeptheliabilityalive 
as against him.) 

.(’37) 24 AIR 1937 Bang 503 (504) : 173 Ind Cas 1006 (DB). Shrec Bamulu v. 
A. K. Chatterjee. (Endorsement on policy of life assurance — Endorsement 
referring to assignment of policy in consideration of loan advanced on promissory 
note—Endorsemefit held acknowledgment of liability on promissory note.) 

AcktxowMgmenls of UablHt>f pertaining to execution proceedings, etc. ; 

<’39) 26 AIR 1939 All 483 (486) ; I L R (1939) All 728 ; 183 Ind Cas 685 (DB), 
Bisal Singh v. Lai Shigh. (Statement of judgment-debtor in reply to decree- 
holder’s application for injunction, acknowledging existence of decree against him 
amounts to acknowledgment to save limitation.) 

(’39) 26 AIR 1939 Cal 399 (402) : ILR (1939) 2 Cal 33 : 187 Ind Cas 831 (DB), 

Gumti Dehi v. Jugal Kishore. (Personal decree against A and his minor sons_ 

Before decree, decree-holder applying for attachment before judgment—Properties 
disposed by A before their attachment — Suit by decree-holder against /I’s sons 
for declaring dispositions as void — Mother as guardian ad litem of minor .sons 
admitting decree to be unsatisfied but contending that other properties left by A 
are sufficient to satisfy decree — This amounts to acknowledgment.) 

(’24) 11 AIR 1924 Nag 147 (148): 79 Ind Cas 66, Daji Mahar v. Mahadev Kunhi. 
(An unqualified admission of liability under a decree coupled with a declaration 
as regards the arrangement proposed for its satisfaction is an acknowledgment.) 
■(’09) 2 Ind Cas 102 (105): 1909 Pun Re No. 52, Peachey v. Punjab Baulking Com¬ 
pany Ltd., Lahore. (Letter to one decree-holder asking him to take steps for stay 
of sale under decree of another decree-holder acknowledges former’s right.) 

<’17) 4 AIR 1917 Cal 422 (423) : 37 Ind Cas 738 (DB). Jogendra Prosad Uittra v. 

Asutosh Goswami. (Application for adjournment of execution sale_Judgment- 

debtor stating that on failure to pay decretal money on date of sale, he would not 
object to validity of sale — Application held to contain acknowledgment.) 

.(’22) 9 AIR 1922 Cal 187 (189) : 64 Ind Cas 993 (DB), Paresh Nathv. Isvtail 
Sardar. (Where the judgment-debtor expressly admitted that there was an 
instalment decree in favour of the decree-holder, that several instalments had 
already been paid, that the instalment for Po«s remained unpaid but as it had not 
become due, the decree-holder could not proceed with the execution— Held, that 
was a sufficient acknowledgment.) 

.(•33) 20 AIR 1933 All 364 (366): 55 All 393 : 146 Ind Cas 836 (DB), Adya Prasad 
Singh v. Lai Girish Bahadur Pal. (An application made by the judgment" 
debtor allying that the matter had been settled, that in consequence of a x^art 
payment the decree-holder had agreed in his letter not to take out execution 
before the end of the next year and praying that the original letter of the decree- 
holder may bo placed on the record was held in the circumstances to be an 
acknowledgment.) 

tdHcenonoous. 

.(’82) 19 AIR 1982 P C 55 (56) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Cas 798 
(PC), Bhageshuari Charan v. Jagarnath Kuari. (Estate which had been under 
management of manager appointed under Chota Nagpur Encumbered Estates Act 
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not amount to an acknowledgment under the section.'*■* 


lestorocl to ownei-_Section 12 of that Act providing that the owner on such res¬ 

toration shall not be competent to alienate any part of such estate without pre- 
\ ions sanction of the Commissioner — Owner making gift to wife — Petition by 
wife to Commissioner praying that the gift must be sanctioned or that a fresh 
-rant must be ordered on same terms— Held, that the petition contained clear 
acknowledgment that unless one of the two things was done, she had no title at all 
or that slie recognized that the title was in the donor*—AIR 1929 Pat 117 ^eversed.) 

(’99) 22 Mad 82 (87, 88) (DB), Venkatagiri Rajah v. Sheikh Bade Saheb. (A mu- 
chalka given by a tenant at the end of fasli, containing an undertaking to pay 
instalments of rent at dates then passed, amounts to an acknowledgment of liabi¬ 
lity.) 

(’17) 4 AIR 1917 Oudh 198 (194) : 20 Oudh Cas 18 : 38 Ind Cas 582, Ktibra Bibi 
V. Khudaija Bibi. (During a pre-emption suit, by an inferior pre-emptor, the 
vendee entered into an agreement to .sell the property, the subject-matter of the 
suit, to a superior pre-emptor, on the ground of his preferential right— Held, the 
agreement was an acknowledgment of the right, but was not enforceable as it 
ofirnded against rule of lis licndens.) 

14. Acknowledgments relating to mortgege. 

(’89) 26 AIR 1989 Mad 678 (681) : 189 Ind Cas 200, Krishna Aiyar v. SubbaRed- 
diar. (Mortgage debt merged into decree—Acknowledgment of existence of decree 
is not acknowledgment of subsistence of mortgage debt.) 

(’67) 2 Agra 227 (227) (DB), Chiijjoo Singh v. Nazir Hossein. (Held, on the con¬ 
struction of an entry in a wajib-ul-arz, that it did not amount to an admission of 
a subsisting liability to be redeemed.) 

(’32) 19 AIR 1932 All 62 (63) : 136 Ind Cos 624 (DB), Nait Ram v. Roshan Lai. 
(The plaintiff sued on a first mortgage—In a prior suit on a second mortgage, the 
decree-holder had filed a statement under O. 21 R. 66, C. P. C., wherein he had 
informed the Court that upon an examination in the registration office he bad 
found that there was a mortgage deed of the property—that the statement 
did not amount to an acknowledgment.) 

(’25) 12 AIR 1925 All 353 (355) : 85 Ind Cas 584, ML Sham Devi v. BhagwatDa- 
yal. (Admission of purchase of mortgagee rights—No acknowledgment of liability 

to be redeemed.) 

(’16) 3 .\1R 1916 AH 201 (204, 205) : 36 Ind Cas 452 : 38 All 540 (DB). Khiali 
Ram V. Taik Rain. (Dakhalnama containing a description of property as mort¬ 
gaged property is not acknowledgment.) 

(’36) 23 AIR 1936 Mad 70 (71, 72) : 59 Mad 312 : 170 Ind Cas 856 (DB), Samba- 
Siva Ayyar v. Suhramania Pillai. (The auction-purchaser was buying property 
which was described in the sale proclamation and sale certificate as subject to a 
mortgage and acknowledged that he had purchased property so described—Held, 
that this was not sufficient acknowledgment of liability under the mortgage.) 

Letters repudiating Hablllty, 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghelabhai d Brothers 
V. R. D. Mehta d Co., Asansol. (Letter denying and repudiating liability to pay 
is not sufficient acknowledgment.) 

(’34) 21 AIR 1934 Lah 475 (476) : 155 Ind Cas 238 (DB), Sita Ram v. Mt. Afa7t- 
niudi Begam. (A letter stating that nothing is due but offering to pay as a matter 
of grace and for the sake of recommendation of a third person does not amount 
to an acknowledgment of liability but amounts to repudiation of liability.) 

(’19) 6 AIR 1919 Sind 33 (34, 35) : 13 Sind L R 183 : 55 Ind Cas 822 (DB), F’iWip 
d Co. V. Mahomed Ali Essaji. (“Please note, no interest is to be charged as yon 
know us, a century old, dealing with you.’’ This does not convey an admission of 
liability to pay interest as it amounts to repudiation.) 

(’23) 10 AIR 1923 Pat 298 (299) : 71 Ind Cas 565, Rameshivar Doss Mali Ram v. 

East Indian Raihvay Company, Ltd. (A letter expressly repudiating liability does 

not amount to acknowledgment.) 
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Illustrations. 

1. The Court of Wards in charge of an estate gave notice to a 
creditor of the estate, stating that it had been ascertained that a debt 
was due to him from the estate and requiring him to appear before the 
Collector with his account books and impers and informing him that he 
would then be questioned about the debt. It was held that the notice 
was an acknowledgment of liability as its opening sentence contained 
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( 25) 89 Ind Cas 376 (378) (Sind), Sind Typewriting Co. v, Karachi Port Trust 
and British India Steam Navigation Co.^ Ltd. (Do.) 

Suit for dtmages against Railway Company. 

(’07) 1907 Pun L R No. 2, p. 4 (8) : 1906 Pun Re No. 108 (FB), MoH Bam v.K. I. 
By. Co. (Suit against Railway Company for compensation for non-delivery of 
goods — Letter from the Railway Company, which says “in regard to yourclaim 
for compensation, I regret the Railway is in no way responsible in thiscase,”can¬ 
not be construed as an acknowledgment of liability, but, on the contrary, must 
be taken as a distinct repudiation of liability.) 

(’18) 5 AIR 1918 Sind 6 (9) : 13 Sind L R 1 : 51 Ind Cas 570, Litdhomal Purto^ 

mal Co. V. Secretary oj State. (Suit against Railway Administration_Goods 

delivered to a third person under an indemnity bond by the Railway-Letter from 
Railway informing that delivery of goods was perfectly correct —No acknowledg¬ 
ment of liability to plaintiff.) 

MItcaf/oneouf* 

(’39) 26 AIR 1939 AH 177 (179) : ILR (1939) All 200 ; 180 Ind Cas 535 (DB), 
Prasad v. Chandrabhan Prasad. (Where an endorsement was in these words : 
Signature of so and so, Rs. 25 paid to the mahajan in I’cspect to (or relating to) 
this promissory note. Date May 2, 1931 by his own pen’; it was held, that it 
neither imported nor implied any acknowledgment whatsoever in respect to any¬ 
thing beyond the amount which was then paid—: See however Note 5 and 
the cases cited thereunder.) 

(’39) 26 AIR 1939 Cal 488 (488) : 183 Ind Cas 473 (DB), Corporation of Calcutta 
V. Monjoor Ahmed. (Decree passed in respect of charge — Applications by judg¬ 
ment-debtor for adjournment in proceedings for rehearing under O. 9R. 13, Civil 
P. C., do not constitute acknowledgment.) 

(’71) 3 N W P H C R 129 (132), Kalai Khan v. Madho Pershad. (Letter contain¬ 
ing a request to a third person to pay the plaintiff his dues is not an acknowledg¬ 
ment of liability.) 

(’93) 22 Cal 952n (955n), Adtninistraicr-General of Bengal v. Chunder Kant 
Mookerjee. (Where the attorney of a party writes to the attorney of the opposite 
side in n suit which is coming for trial asking him to consent to a postponement 
“in order that the parties might settle the suit, and if they would not settle the 
case would go on,’’ it was held that this was not an acknowledgment of liability 
in any sense of the term.) 

(’33) 20 Am 1933 Lah 491 (492) ; 145 Ind Cas 343, Mt. Umri v. Kalu. (Gift by 
Hindu widow — Declaratory suit by reversioner—Defendant pleading that K was 
a preferential heir and plaintiff could not sue in her presence—Defendant’s plea 
held not acknowledgment with reference to K’a right.) 

( 29) 16 AIR 1929 Lah 883 (884) : 123 Ind Cas 878, Bamjimal Narain Das v. 
Oulzara Singh. (The answer given to one of the interrogatories in a previous suit 
by the firm, merely stated an existing fact, namely, that there was an entry in 
the firm’s account-books credited to the name of a certain person. Held, it was 
wrong to infer that an acknowledgment of an existing liability was made at the 
time the answer was given to the interrogatories.) 

( 35) 22 AIR 1935 Mad 287 (288) : 159 Ind Cas 486, JUuthu Cheitiar v. Venkata- 
chalam Chetiy. (Where the defendant purported to say “no doubt there is a 
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a cloai- acliiii:5sion of the debt, although the last sentence said that the 
CL’oditor would he (iuestioiicd about the debt. 

2 . A letter from the debtor admitting the correctness of the 
account sent by the creditor and requesting for time for payment is 
an acknowledgment of liability.'® 

3. Where a decree is partly in favour of the plaintiff and partly in 
favour of the defendant, the plaintiff by merely applying for execution 
of that portion of the decree which is in his favour does not acknowledge 
liability in favoxir of the defendant.'' 


contract into which we entered but no money is liable to be paid under the contract 
because I am prepared to see the contract through"— "Held, it did not amount to 
an acknowledgment.) 

(■26) 13 AIR 1926 Mad 452 (453) : 92 Ind Gas 626 (DB), Kesavaramayya v. Ven- 
liafaratnam. (Resolution by a certain committee (which is debtor) authorizing 
certain of its members to execute a promissory note to the creditor is notacknow- 
Icdgment of debt.) 

('15) 2 AIR 1915 Mad 1155 (1155) : 28 Ind Cos 864 (DB), Suhramania Pillai v. 
Sankaralingam Chettiar. (Acceptance of an award directing the parties to share 
equally the outstandings and "amounts payable" found in the accounts of the 
partnership is not an acknowledgment of liability.) 

(’10) 5 Ind Cas 756 (756) (Mad), Muthia Nadar v. David Nadar. (The fact that 
the defendant signed the account kept by the plaintiff does not necessarily show 
that he thereby acknowledged that there was debt due. The entry must show that 
the defendant by bis signature acknowledged the debt, otherwise it^ would only 
be an acknowledgment of the correctness of the figures entered therein.) 

(’26) 13 AIR 1926 Nag 57 (59) : 90 Ind Cas 135 (DB). O. I. P. By. Co. v. 
BadhakisJian Jaikisan. (Defendant suggesting compromise "without prejudice 

.—Suggestion is not acknowledgment.) 

(’25) 12 AIR 1925 Pat 473 (474) : 88 Ind Cas 478 (DB), Imd^ Ah v. Nand 
Kumar Lai. (An admission that a certain party haj purchas^ the property is 
not an admission that that party has acquired a good title in the property.) 

(’34) 21 AIR 1934 Bang 287 (288, 289) : 152 Ind Cas 501, Talok Theingan v. 
Sevugan Cheityar. (Bare signature of debtor on back of promissory note is not 

acknowledgment of liability.) 

(’17) 4 AIR 1917 All 304 (305) : 39 All 357 : 38 Ind Cas 105, Lachman Das v. 

' Ahmad Hasan. (Objection to execution by arrest on the ground of being poor— 
Mere absence of statement that debt had been discharged is not admission of 

liability for it.) 

(*26) 12 AIR 1925 Sind 181 (183, 184) : 17 Sind L R 324 ; 79 Ind Cas 914 (DB), 
Ballirani Sheroarain v. Budhuram Parmanand. (Statement denying defen¬ 
dant's liability tp render an account to the plaintiff cannot be relied on as an 

acknowledgment.) 

15 . (’95) 17 All 198 (208, 209) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Maharani 
V. Collector of Etawah. 

16 . (’31) 18 AIR 1931 Bom 74 (75) : 128 Ind Cas 911, Velchand v. Bhagwandas. 
iSee (’38) 25 AIR 1938 Pat 139 (139) : 174 Ind Cas 585, Bamprabha Ojha v. 

Bishunath Ojha. (The endorsement made by the debtor acknowledging the 
correctness of an account which showed him a debtor to the extent stated is a 
clear acknowledgment of the debt, with the ordinary implication of a promise 
to pay.)] 

17 . (’98) 22 Bom 998 (1000, 1001) (DB), Jeddi Stibraya v, Bainarao. 
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4. In a suit by a consignor of goods against a railway company 
for compensation for non-delivery of the goods, a letter written by the 
railway comimny informing the consignor that the goods are lying at 
a particular place and that the consignor’s instructions as to their 
disposal are awaited, cannot serve as an acknowledgment of liability.^*^ 

5. In a suit for compensation for land compulsorily acquired by 
the Government, a letter written by the Commissioner of Revenue to 
the Magistrate of the District, expressing his willingness to recommend 
to the Government to pay for the land, cannot serve as an acknow¬ 
ledgment of liability.^® 

G. A letter was written by the executor of a will informing the 
plaintiff that his claim against the estate of the testator had been 
registered and that due notice would be given to him when the assets 
were to be distributed. It was held, that the letter did not contain any 
admission of the existence of the debt.-® 

As to whether an endorsement of payment will operate as an 
acknowledgment, see Note 5 . 

Where a document contains an acknowledgment of liability, the 
fact that the document is not intended to be acted upon will not 
invalidate the acknowledgment.^^ It is immaterial, for the inirposc of 
this section, for what puri^ose the statement, containing the acknow¬ 
ledgment, is made.^^ An acknowledgment of liability is sufficient under 
this section although accompanied by a statement that it is not to be 
enforced in a particular manner.^^ An acknowledgment of liability 
coupled with a proposal for its discharge in a particular manner is 
sufficient.*^ But, the section requires an admission of liability of the 
defendant. Hence, a mere admission of the title of the plaintiff without 
in any way implying that there is any liability on the part of the 
defendant is not sufficient for the purposes of this section.^® 

18 . (*20) 7 AIR 1920 All 157 (158) : 42 All 390 ; 58 Ind Cas 547, Mutsaddi Lai 
V. B. B. t& C. I. By. Co. <£ BohilMiand Kumauiv By. 

19 . (’69) 11 Suth W R 1 (2) (DB), James Hills v. Magistrate of Nuddea. 

20 . (1864) 2 Mad H C R 84 (87, 88), Baja Iswar Das v. Bicluxrdson. 

21 . (’30) 17 AIR 1930 Mad 796 (796, 797) : 125 Ind Cas 68. Mariappa Goundan 
V. Palaniappa Goiiiiden. 

22 . (’08) 10 Bom L R 385 (387) (DB), Sheikh Mahomed v. Jamaluddhi Ma}io7ned, 

23 . (’24) 11 AIR 1924 Mad 856 (857): 82 I. C.9'6'6, Satyatiarayana \. Bamireddy. 

24 . (’24) 11 AIR 1924 Nag 147 (148) : 79 Ind Cas 66. Daji Mahar v. Mahadeo. 
(’38) 25 AIR 1936 Mad 496 (497) : 179 Ind Cas 236, Bamaswaini Mestrier v« 

Velajfuthan Pillai. (Admission of liability coupled with declaration as regards 
the arrangement proposed for its satisfaction is sufficient acknowledgment even 
if the proposed discharge proves ineffective.) 

25. (’03) 26 Mad 34 (37) : 12 Mad L Jonr 101 (DB), litappan Kuthiravattat 
Nayer v. Nanu Sastry. 

(’97) 1 Cal W N 569 (572) (DB), Jagabandhu Bhattacharjee v. Hari Mohan. (It 
was observed that in this case the defendant not only admitted the title of the 
plaintiff to the lands in suit but also that he was in possession of the land.) 
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19. Conditional acknowledgment of liability. — In 
Maniram Seth v. Seth Rnpehand} their Lordships of the Privy 
Council observed as follows : 

“The Indian Limitation Act, section 19, however, says nothing 
about a promise to pay and requires only a definite admission of 
liability, as to which there can be no reason for departing from the 
English principle that an 'unqualified admission and an admission 
qualified by a condition, 'ivhich is fulfilled, stand tipon precisel'y 
the same footinq." 

Hence, this section will apply not only where liability is admitted 
unconditionally but also where the admission is conditional, provided 
that the condition is fulfilled.^ 

Thus, where a person admits the existence of open and unsettled 
accounts between himself and another, there is impliedly an admission 
of liability coupled with a qualification of such admission by the 
condition that the balance is found on investigation to be against the 
Iverson making the admission.'^ Such an admission is sufificient for 


Note 19 

1. (’06) 33 Cal 1047 (1059, 1060) : 4 Cal L Jour 94 : 8 Bom L R 501 : 10 Cal W 
N 874 : 1 Mad L Tim 199 : 3 All L Jour 525 : 16 Mad L Jour 300 : 2 Nag L R 
130 : 33 Ind App 165 (PC). 

2. (’06) 29 Mad 519 (525) : 16 Mad L Jour 563 : 1 Mad L Tim 318 (DB), Aru%\a- 
chcUa Row v. Ranrjiah Apya Roto. 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghela Bhai Bros. v. 
R. D. Mehta <& Co. 

See also cases in foot-notes (3) and (7) below. 

3. (‘40) 27 AIR 1940 Bom 172 (174) : ILR (1940) Bom 225; 188 lod Cas 805 (DB), 
Abdul Latif v. Jawhar State. (Per Sen, J. —Where a letter written by the defen¬ 
dants’ pleader does not admit the balance mentioned in the notice sent to him 
and requests to take proper accounts and says that if on taking accounts some 
balance be found due from the defendant, he should be absolved from the dues, 
it amounts to an acknowledgment.) 

(’39) 26 AIR 1939 Mad 300 (301) : 184 Ind Cas 108, Subbaraniayya v. Iragam 
Reddi. (Admission of existence of open account and expression of willingness to 
have it settled implies admission of liability for amount which may be found due 
on settlement.) 

(’06) 33 Cal 1047 (1059, 1060) : 4 Cal L Jour 94 : 8 Bom L R 501: 10 Cal W N 874 : 

3 All L Jour 625 : 16 Mad L Jour 300 : 2 Nag L R 130 : 33 Ind App 165 (PC), 
Mani Ram Seth v. Seth Rupchand. 

<’30) 17 AIR 1930 All 124 (125) : 124 Ind Cas 24 (DB). Mahomed Abdullah Khan 
V. Ford MacDonald Co., Ltd. (Even where it is doubtful on which side the 
balance would lie it is sufficient acknowledgment.) 

( 25) 12 AIR 1925 All 340 (341) : 37 Ind Cas 985 (DB), Sant Dal v. Beni Prasad. 

(’28) 111 Ind Cas 617 (618) (DB) (Bom), Pandurang Shivram v. Maritti Niloba, 

(’ll) 10 Ind Cas 888 (889) : 35 Bom 302, Ebrahim v. Ghitnilal. 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghelabhai <& Bros. v. 
ij. D. Mehta d Co. 

<’29) 16 AIR 1929 Cal 714 (715) : 121 Ind Cas 741 : 56 Cal 556, Bengal National 
Bank, Ltd. v. Jatindranath. 
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the iDurposes of this section provided that the balance is found to be 
against the person making the admission. In such a case, it is 
immaterial that the admission is accompanied by an assertion that 
nothing would be found due from the person making the admission 
or that the balance would be found to be against the other side.^ 


(’19) 6 AIR 1919 Cal 48 (49, 50) : 53 Ind Cas 898 (DB), Janardan Shaha Poddar 
V. Radha Btdlav. 

(’99) 26 Cal 715 (723) : 3 Cal W N 524, ir. R. FinJc v. Biddco Dass. 

(’36) 23 AIR 1936 Lab 629 (638,639): 165 Ind Cas 723 ; 17 Lab 737 (DB), Municiiml 
Committee, Amritsar v. Ralia Ram. 

(’32) 19 AIR 1932 Lab 470 (471) : 137 Ind Cas 840 (DB). KansJii Ram Banshi 
Ram V. Arjan Das. 

(’20) 7 AIR 1920 Lab 359 (360) : 58 Ind Cas 787 : 1 Lab 357 (DB), Ganga Sahai 
V. Khazan Chand. 

(’10) 6 Ind Cas 948 (951, 952) ; 1910 Pun Re No. 55 (DB), Firm of Shernmal 
CJiaina Mai v. Goldstein. 

(’25) 12 AIR 1925 Mad 1260 (1262) : 91 Ind Cas 333 (DB). Arttnachellam Chetti 
V. Sethwpathi. (Letter stating that the arrears have not been paid for the sole 
reason that the accounts have not been settled is an acknowledgment that the 
accounts have to be settled and that the arrears found to be due, upon settling 
accounts, will then be paid up.) 

(’24) 11 AIR 1924 Mad 619 (619) : 80 Ind Cas 335, Kitmarasami v. M. Narayana 
Rao. 

(’20) 7 AIR 1920 Mad 742 (742) : 59 Ind Cas 898. Arumttga Chettiar v. Ita}Ha- 
nadan. 

( 11) 12 Ind Cas 410 (410) (DB) (Mad), Naraya^ia Chetty v. Chidambaram 
Cheity. 

(’87) 10 Mad 259 (264) (DB), Siiayya v. Raiigareddi. 

(’28) 15 AIR 1928 Pat 221 (223, 224) : 7 Pat 238 : 107 Ind Cas 533 (DB), 
Mathuradas v. Hira Lai Shewchand. 

( 26) 13 AIR 1926 Sind 264 (268) ; 21 Sind L R 336 : 96 Ind Cas 79, Oordhandas 
V. Gokul Khataoo. 

[See (’09) 1 Ind Cas 240 (242) ; 5 Nag L R 8. Vithal v. Goyal Rao.} 

(But see (’04) 31 Cal 195 (200) : 8 Cal W N 168, Jogeshwar Roy v. Rajnarain 
Milter. (On appeal from 30 Cal 699—Submitted not correct.) 

(’04) 1 All L Jour 58 (Jour). (Submitted not correct.)] 

4 , ( 39) 26 AIR 1939 Mad 300 (301) : 184 Ind Cas 108, Suhharamayyav. Ivagam 
Reddi. (A denial of liability for the (tinount claimed by the creditor based upon 
certain calculations by him cannot be read as a total denial of liability for any 
amount, but is only a denial of liability to the extent asserted by the debtor.) 

( 87) 10 Mad 259 (265) (DB), Sitayya v. Rangareddi. 

(’09) 2 Ind Cas 370 (370, 371) : 3 Sind L R 53 (DB), Jesomal v. Bansimal. (Such 
denial is not a denial of the right itself; it is only an assertion that the exercise 
of the right will be fruitless.) 

[See also (’39) 26 AIR 1939 Lab 216 (217), Mt. Diwanni Widyairati v. Rainji 
Das Co. (A letter of a debtor, who as agent collected rent of and looked after the 
bungalow of bis principal, to the effect that according to his accounts kept 
correctly only a definite particular amount was due from him, being an admission 
of existence of an outstanding unsettled account between them amounts to an 
acknowledgment, as his assertion does not in any way make the unsettled out* 
standing account into a settled closed account.)] 

[But see (’09) 4 Ind Cas 929 (982) (DB) (Lah), Ram Pershad v. Rattan 
Chand. 

(*87) 1887 Pun Re No. 60, Murree Brewery Co. v. Haz%iramal.'\ 
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The admission of the existence of open and unsettled accounts 
between the jiarties may itself be express or implied.° Thus, where 
in reply to a demand for payment by the creditor the debtor calls 
for accounts, he imidiedly admits the existence of an unsettled 
account.*’ 


An admis.sion of liability coupled with the condition that the 
liability is found by arbitrators to exist, is sufficient for the purpose 
of this section, provided that such condition has been fulfilled/ 

\Miere a person admits the existence of unsettled accounts between 
himself and another but the accounts are submitted to arbitrators 
for settlement, the admission of the existence of unsettled accounts is 
unconditional and does not depend on the success of the arbitration 
proceedings. Hence, such admission will save limitation for a suit 
for accounts under this section, notwithstanding the failure of the 
arbitration proceedings.^ 

5. (’17) 4 AIR 1917 Mad 845 (845) : 36 6^^, Nagendran Chetty v. Kuppti- 

snvii Aycn. (Letter saying, “I have insured and sent Rs. 100. On receipt of it 
please credit the said sum of Rs. 100 in our accounts”— Held that this letter 
acknowledges the existence of an account between the parties.) 

[See (‘40) 27 AIR 1940 Oudh 305 (306, 307) : 15 Luck 537 : 187 Ind Cas 624 
(DB), Deputy Covimissioner Kheri v. Brijendra Bahadur Singh. (Entry in 
debtor’s account books that payments are made’alal hisab’— Held that it did not 
amount to payment in full settlement of account but merely payment towards 
that account and that the entry constituted an acknowledgment.)] 

6. (’35) 22 AIR 1935 Oudh 170 (175) : 153 Ind Cas 987 (DB), ShahMuhammadv. 
Ahmad AH. 

(’33) 20 AIR 1933 Rang 147 (147, 148) : 144 Ind Cas 996, Hamida Bi v. Abdul 
Oaf far. 

(’27) 14 AIR 1927 Lah 832 (832) : 101 Ind Cas 544, Kirpa Ram Kashi Ram v. 
Devi Dayal Mai Dhan Raj. 

(’33) 20 AIR 1933 Cal 90 (93): 141 Ind Cas 716 (DB>» Wazed Ali Khan v. Brojen 
dra Kumar. 

[But see (’ll) 12 Ind Cas 378 (380) : 36 Mad 68 (DB), Andiappa Chetty v. 
Devarajulu Naidoo.1 

7 , (’27) 14 AIR 1927 AU 488 (490) : 102 Ind Gas 181 : 49 All 801 (DB), Phul Singh 
V. Bhojraj. 

(’19) 6 AIR 1919 Mad 838 (839) ; 48 Ind Cas 89 (DB), Narayanasami Mudali v. 

Gangadhara Mudali. (Reference to arbitration fell through—No acknowledgment.) 
(’17) 4 AIR 1917 Mad 892 (893, 894) : 35 Ind Cas 575 : 40 Mad 701 (DB), Rama- 
murthy v. Qopayya. (Arbitration failing—No acknowledgment.) 

(’34) 21 AIR 1934 Lah 973 (974): 154 Ind Cas 687, Nanah Chand v. Onihar Nath 
(Do.) 

(*37) 24 AIR 1937 Pat 616 (617): 171 IadCas946,S/tco Charan Das v, Chluxkoiori 
Sao. (Do.) 

8, (’87) 10 Mad 259 (264, 265) (DB), Sitayya v. Rangareddi. 

(’37) 24 AIR 1937 Mad 38 (39, 40) : 169 Ind Cos 340, Jankirama v. Narasimha, 
(’28) 15 AIR 1928 Sind 45 (45, 47, 48) : 104 Ind Cas 572 : 22 Sind L R 117 (DB). 
Hukumatsing v. Nennmal Rejhuvtal. (Admission of theexistence of an account, 
which implies a liability to pay the amount found due on a settlement of accounts, 
and the suggested mode in which the accounts should be settled are two different 
things.) 
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An admission of the execution of a promissory note coupled with 
a denial of liability under it on the ground that no consideration 
passed is not an acknowledgment of liability subject to proof of 
consideration.® 

A statement by a debtor that he is willing to pay as soon as he 
hears from the creditor full details as to how much is exactly due 
from him, is an unconditional acknowledgment and not one which 
is subject to the condition that the debtor hears further from the 
creditor.^® 

Where one cosharer who was in exclusive possession of the whole 
property wrote a letter to the other cosharer calling upon him to pay 
up his share of the expenses incurred by him for the repair of the 
property or surrender his interest, it was held that the acknowledgment 
of the other’s right which the letter implied was not conditional}^ 

Where a guardian filed the list of debts due by the estate of the 
minor in the guardianship Court and at the end of the list added that 
as the original documents were in the i^ossession of the creditors it 
was difficult to fix the correct amount of each debt and to admit the 
correctness of the documents until they had been seen, it was held 
that the acknowledgment was conditional.'- 

20. Acknowledgment of past liability,—The section requires 
an acknowledgment of a stibsisting liability.' A mere acknowledgment 

[See (’39) 26 AIR 1939 Sind 113 (123) : ILR (1939) Kar 693 : 181 Ind Caa 596, 
Tihamdas Mathradas v. Kalianji Gordhandas. (Reference to arbitration for 
ascertaining and determining debts payable by the debtor — Recitals in a refe¬ 
rence to arbitration admitting liability to pay a certain debt amount to sufficient 
acknowledgment even though the reference may prove infructuous.)] 

9. (’34) 21 AIR 1934 Bom 186 (188, 189) : 151 Ind Cas 376 (DB). Chhaganlal v. 
Bonderbai. 

10. (’20) 7 AIR 1920 Mad 488 (489) : 58 Ind Cos 446 (DB), Peruvial Goundan v. 

Jannnulioola Danasekhara Sanka Nidhi Ltd. ^ 

11. (’24) 79 Ind Cas 279 (280) (Lah), Balmokand v. Wazirchayid. 

12. (’39) 26 AIR 1939 Lali31(.34): 182 Ind Cas SSOiDB), Sri ChatidSheoParshad 
Finn v. Lajjia Earn. 

Note 20 

1. (’41) 28 AIR 1941 Pat 147 (150) : 19 Pat 938 ; 189 Ind Cas 855 (DB), Mukh- 
narain v. Barn Lochati. 

(’25) 12 AIR 1925 All 353 (355) : 85 Ind Cas 584, Shatn Devi v. Bhagwat Dayal. 
(’20) 7 AIR 1920 All 92 (94, 96, 96) ; 42 All 575 : 56 Ind Cos 986 (FB), Anup 
* Singh v. Fatehchand. 

(’96) 18 All 384 (386) : 1896 All W N 101 (DB), Hingan Lai v. Mansa Ravi. (A 
mere statement of a fact that a decree was passed against a party on a certain 
date for a certain amount is not an acknowledgment that there is a present liabi¬ 
lity under the decree.) 

(’99) 1899 All W N 222 (223) (DB), Tirloki Nath v. Bhagwat Das. 

(*82) 9 Cal 616 (618) : 12 Cal L R 284 (DB), Barn Das v. Brijnundun Das. 

<’16) 3 AIR 1916 Lah 234 (235): 32 Ind Cas 497 : 1916 Pun Re No. 41 (DB), Kalu 
T. Mehru Lai. 
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Note 20 


of a past lia\)iljty is not suflicient. Hence, a statement that a liability 
originally existed but that it has since been discharged is not an 
acknowlodginent of liability within this section.” 

An admission of a past liability, unaccompanied by a denial of 
tile continuance of the liability, does not necessarily imply that such 
liability continues and that the admission is oneof a subsisting liability.’^ 

TOO) 190G Pun L R No. 15«> p. 508, (oil) (DB), Hari Charan v. C. Brook. 

(••22) 0 AIR 1022 Mad 104 (104): 45 Mad 443:70 Ind Cas 576 (DB), Kandasxcami 

BedtU V. Suiipnmvial. 

(’10) 6 AIR 1919 Mad 317 (319) : 42 Mad 637 : 50 Ind Cas 380 (DB), 2?an£7asaMii 
Chetii V. Thcngavalu Chetti. 

('02) 25 Mad 220 (232) (FB), Xnrayona AyyaF v. Venkafaravtana Ayyar. 

(’97) 20 Mad 239 (242, 243) : 6 Mad L Jour 266 (DB), Udaya Tevar v. SiibraJi- 
ineiiiia Chetti. 

(’93) 16 Mad 2*20 (2*23) : 3 Mad L Jour 35 (DB), Venkata v. Parthasaradhi. (An 
intention to continue a subsisting relation of debtor and creditor until it is law¬ 
fully determined m\ist also be evident.) 

(’32) 19 AIR 1932 Oudb 154 (155, 156) : 134 Ind Cas 1022, Baij Nath Prasad v. 
Sheo Dularey. (Mere statement of fact of decree having been passed is not suffi¬ 
cient acknowledgment of liability under it.) 

(’28) 15 AIR 1928 Sind 45 (45) : 104 Ind Cas 572 : 22 Sind L R 117 (DB), Htiku- 
mat Singh v. Nennmal Bejhumal. 

2. (’32) 19 AIR 1932 Oudh 154 (156) : 134 Ind Cas 1022, Baij Nath Prasad v. 
Sheo Diilary. 

<’13) 20 Ind Cas 10 (11) (DB) (All), Badri Dass v. Manohar Dass. (Post-card 
stating, “we owe nothing to the shop styled Moti Bam Bhojraj because we have 
paid the amount of a hundi for Rs. 1200 on account of Ghanshyamdas proprietor 
of theshop aforesaid .... Nothing is now due by us”— Held, this was not acknow¬ 
ledgment but was a direct and express repudiation of the debt giving delailsof the 
manner in which it has been discharged.) 

('06) 1906 Pun L R No. 155, p. 508 (511, 512) (DB), Hari Charan v. C. Brook. 
(’19) 6 AIR 1919 Mad 317 (319) : 42 Mad 637 : 50 Ind Cos 380 (DB), Bangasami 
Chetti V. Thangaveln Chetti. 

(13) 21 Ind Cas 30 (31) (DB) (Mnd),Shaik Meera SahibdCo. v. Nainar Lubbay, 
(.\ pica of accord and satisfaction of a debt by reason of an agreement said to ha\e 
been entered into between the parties at an earlier date, cannot be said to operate 
as an acknowledgment of specific liability at the time the plea was put in.) 

<’33) 20 AIR 1933 Nog 13 (14) : 23 Nag L R 348 : 141 Ind Cas 34, Hira Lai v. 
Kriyal Singh. 

(’24) 11 AIR 1924 Pat 806 (807) : 78 Ind Cas 919 (DB), Chhalerdhari Mahto v. 
Nasib Singh. (Where there was an acknowledgment that there was a mortgage but 
there was no express statement that it was discharged, but there was a statement 
that in order to pay it off a sale was effected and since the date of the sale the 
vendees bad been in possession of the property, it was held that the writing did 
not constitute acknowledgement.) 

(’12) 15 Ind Cas 363 (365) (Low Bur), A. P. S.V. Firm \. Shree Safatnlla. (Liability, 
repudiated on the ground that plaintiff agreed to take 8 as. 6 ps. in full discharge 
of his claim without any reservation.) 

Sec also Note 44. 

3. (’35) 22 AIR 1935 Mad 371 (373) : 157 Ind Cas 259, Appasami Pillai v. 
Morangam Miithirian. (Overruled in A I R 1940 P C 63 on another point.) 

(’33) 20 AIR 1933 Mad 565 (565) : 143 Ind Cos 681, Sakala Battam v. 
M nsalayya. 

(’25) 12 AIR 1925 Mad 675 (676, 677) : 91 Ind Cas 833, Achuthan y. Abdu, 
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Doubts have, however, been felt about the question consequent on the 
judgment of the Privy Council in Maniram Seth v. Seth Rupchand.^ 
In that case, R and M had money dealings between each other. M 
died leaving a will under which R was one of the executors. R applied 
for probate of the will. To this, objection was taken on the ground 
that he was indebted to" the estate and hence, was not entitled to 
apply for probate. R replied by a statement which ran as follows: 
“The applicant R is a big mahajan of Burhanpur paying Rupees lOG as 
income-tax. For the last five years he had open and current accoixnts 
with the deceased. The alleged indebtedness does not affect his right 
to apply for probate.” The Priv^'^ Council held that this was a clear 
admission that there were unsettled accounts between the parties at 
the time of the death of M and that if nothing further was alleged, 
the natural presumption was that they continued unsettled at the 
time the statement was made. Hence, it was held by the Privy Council 
that there was an implied admission of liability by R, conditional 
upon the balance being found, on investigation, to be against him. 

The above judgment of the Privy Council has been taken by the 
undermentioned decision^ to lay down that an admission of a i)ast 
liability unaccompanied by any statement that it has been discharged, 
necessarily imi^lies that the liability is subsisting at tlie time the 
admission is made. But, this view has not been generally accepted. 
The general view is that the Privy Council decision merely means 
that even a statement that a liability existed may, in the particular 
context in which it ajjpears and in the circumstances, in the light of 
which it has to be interpreted, imi^ly an admission of a subsisting 
liabilitySee also Notes 21 and 22 below. 

(’24) 11 AIR 1924 Mad 856 (857) : 82 Ind Cas 933, Satyanarayanavioorthy v. 
Ramireddi. 

(’87) 1887 Pun Re No. 20, Bahnohand y. Raviji Lai. 

(■31) 18 AIR 1931 Oudh 295 (296) : 132 Ind Cas 542 (DB), Bam Bilas v. Lach7ni 
Naraiii. 

(’30) 17 AIR 1930 Oudh 67 (68, 69) : 5 Luck 446 : 124 Ind Cas 425 (DB). Bnl- 
hhaddar Siiigh v. Sheo Pearey Lai. 

[See (’30) 17 AIR 1930 Mad 65 (66) : 124 Ind Cas 301 (DB). Ahmed Haji v. 
Mayan. (In the circumstances of this case it was held that the statement 
implied the admission of a subsisting liability.)] 

4. (’06) 33 Cal 1047 (1056 to 1060) : 16 Mad L Jour 300 : 3 AM L .Tour 525 ; m 
Ind App 166 : 2 Nag L R 130 : 1 Mad L Tim 199 : 4 Cal L Jour 94 : 8 Bom L R 
601 : 10 Cal W N 874 (PC). 

5. (’09) 2 Ind Cas 622 (623) (Mad), Banganayakalu Aiijar y. Subhayan. 

6 . (’26) 12 AIR 1926 All 353 (355) : 85 Ind Cas 584, ML Sham Devi v. Dhagxvat 
Dayal. 

(’22) 9 AIR 1922 Mad 104 (105) : 45 Mad 443 i 70 Ind Cas 576 (DB), Kandasaxni 
Beddi v. Suppammal. 

(’23) 10 AIR 1023 Mad 634 (635) : 73 Ind Cas 952 (DB), MxUhnhnxxtara Mudaliar 
y. Chokalinga Mudaliar. 

(’27) 14 AIR 1927 Mad 219 (222 to 224) : 50 Mad 543 : 100 Ind Cas 10 (DB). 
Swaminatha Odayar v. Suhharama Ayyar. (When the admission of past liability 
is made in a deposition given in Court, the Court must be particularly careful to 
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Section 19 21. Admission of execution of document, whether 

Notes 21-25 implies admission of liability under it. — The admission of the 

execution of a document does not necessarily imply an admission of 
a subsisting Uability under it.^ But such admission may, in the 
l);utieular context in which it appears and the circumstances in the 
light of which it has to he construed, imply an admission of a present 
liabilitv." See also Note 20. 

22. Admission of execution of document before Sub- 
Registrar. — In the undermentioned cases' it was held that the 
admission of the execution of a document, before the Sub-Registrar 
before whom it was presented for registration, was an acknowledgment 
of liability under the document. (See Note 21 above.) 

23. Submission to arbitration, if can be acknowledgment. — See 

Note 19. 


24. Admission of existence of open and unsettled accounts, whether 
acknowledgment. — See Note 19. 


25. Acknowledgment, if may be made by a person 
who is not liable at the time of the acknowledgment, — 
There is a conflict of decisions on the question whether an acknow¬ 
ledgment under this section may be made by a person who is not 
under any liability with regard to the matter acknowledged at the 


consider whether the witness had an opportunity of denying the continuance of 
the liability.) 

(’24) 11 AIR 1924 Mad 286 (288, 291) : 77 Ind Cas 740 (DB), Official Assignee of 
^Madras v. Suhramania Aiyar. 

[See also (*21) 8 AIR 1921 Mad 464 (466, 467) : 70 Ind Cas 593 (DB), Subra- 
mania Iyer v. Veerabadra Pillai.'} 


Note 21 

1. (’24) 11 AIR 1924 All 70 (71) : 74 Ind Cas 353 : 45 All 679, Lallu Mai v. 

Peoti Ram. _ 

(’34) 21 AIR 1934 Bom 186 (188, 189) : 151 Ind Cas 376 (DB), CUhaganlal v. 

Bonderbai. (Admission of execution of note—Liability denied for want of consi¬ 
deration—There is no acknowledgment.) 

(’35) 22 AIR 1936 Cal 721 (722): 63 Cal 512:159 Ind Cas 618, Sagoremal Gopalka 
V. A. C. Sanerjee d Co. 

(1865) 2 Bom H C R 330 (332), Narbadashankar v. Raghunath Ishtvarji. 


2. (’27) 14 AIR 1927 Mad 219 (222 to 224) : 100 Ind Cas 10 : 50 Mad 548 (DB), 
Swami-natha Odayar v. Suhbarama Aiyar. 

(’35) 22 AIB 1935 Cal 721 (722, 723) : 63 Cal 512 ; 159 Ind Cas 618, Sagoremal 
Gopalka v. A. C. Banerjee d Co. 


Note 22 


1. (’33) 20 AIR 1933 Mad 713 (714, 715) : 145 Ind Cas 654 : 57 Mad 43 (DB),2Jo- 
sayya v. Pitchayya. 

(’23) 10 AIR 1923 Lah 369 (370) : 76 Ind Cas 751 (DB), Labha Mai v. Itnan 
IHn. 

{See also (’38) 25 AIR 1938 Mad 429 (432) : 182 Ind Cas 355, JB€Uasuhramania 
Chettiar v. Manickam. (Recital in sale deed as to liability under a mortgage — 
Admission of execution of deed before R^istrar amounts to an acknowledgment 
as to mortgage saving limitation.)] 



EFFECT OF ACKNOWLEDGMENT IN WRITING 


G85 


time of the alleged acknowledgment. One view is that an acknowledg¬ 
ment of liability necessarily implies an acknowledgment by a person 
who, at the time, is under a liability in regard to the matter in 
question. Hence, according to this view, a so-called acknowledgment 
by a person, who is not under any liability in regard to the matter in 
question at the time of the achnoioledgment, is not an acknowledgment 
at all under this section.' The other view is that it is not necessary 
to constitute an acknowledgment that the person acknowledging must 
be under liability in regard to the matter in question at the time of 
the acknowledgment? The balance of authority is in favour of the 
former view. It is submitted that it is the correct one. 


Section 19 
Note 25 


Note 25 

1. (’41) 28 AIR 1941 Pat 147 (150) : 19 Pat 938 : 189 Ind Cas 855 (DB), Miihh^ 
narain v. Bam Lochan. (One co-mortgagor redeeming entire mortgage and being 
subrogated to the original mortgage—Subsequent statement by the original mort¬ 
gagee as to the existence of the mortgage is not an acknowledgment so as to save 
limitation for a suit for redemption of his share by another co-mortgagor against 
the redeeming co-mortgagor.) 

<’37) 24 AIR 1937 Lah 507 (511, 512) : I L R (1937) Lab 171 : 170 Ind Cas 245 
(DB), B. H. Skinner v. Bank of Vjyi^er India Ltd. (Acknowledgment by person 
notbimselfliable will not havetheMegal quality’ of acknowledgment—A mortgagor 
who though he has parted with the equity of redemption i.s still personally liable 
and can acknowledge so as to bind the transfei*ee.) 

(’19) 6 AIR 1919 All 242 (242) : 51 Ind Cas 829 (DB), ArhindakchItaiv.Jageshar 
Bai. (Acknowledgment by mortgagor when he is no longer liable is not bin<ling 
on transferee of equity of redemption.) 

p32) 19 AIR 1932 Oudh 1 (5) : 138 Ind Cas 800 : 7 Luck 270, Amir Mirza Beg\. 
Lachhmi Narain. (Do.) 

(’20) 7 AIR 1920 Mad 1026 (1033) : 62 Ind Cas 833 (DB), Lakshmanan Chetty v. 
Muthaya Chetty. (In order to bind puisne mortgagee, the mortgagor must have 
retained some substantial right in the property at the date of the acknowledg¬ 
ment in favour of first mortgagee.) 

(’32) 19 AIR 1932 Bom 531 (532) : 139 Ind Cas 218, Amarchand v. Narayan. 
(Acknowledgment by mortgagee before he gets the mortgage right cannot bind 
transferee of such right from him.) 

'(’71) 3 N W P H C R 129 (132) (DB), Kalai Khan v. Madho Pershad. (In order 
to entitle creditor to fresh period of limitation there should be a distinct acknow¬ 
ledgment of the debt as due by the per.son who makes the acknowledgment— 
Statement which is consistent with the suggestion that other persons and not the 
person making the statement are liable is not acknowledgment of liability.) 

iSee also (’40) 27 AIR 1940 Mad 470 (473) : I L R (1940) Mad 872 : 188 Ind Cas 
603 (FB), Pavayi v. Palanivela Goundan. (Mortgage by A to B in 1913 — Sale 
of equity of redemption to C in 1919 — Acknowledgment in 1920 by A is not 

binding on C_A I R 1935 Mad 899 and AIR 1932 Mad 616 overruled—A I R 

1925 Mad 1108 and 1 C L J 337 approved— Bolding v. Lane, (1863) IDeG.J&S 
122 and Newbould v. Smith, (1886) 33 Ch D 127 applied—A^ote.—It is not quite 
clear whether the ground of decision is that in such a case, there is no acknow¬ 
ledgment at all or it is that an acknowledgment binds only persons deriving title 
after it la made; but from the trend of the decision, the latter seems to be the 
ground—The decision specially points out that even where only some of the 
mortgaged items are transferred and the mortgagor retains his interest in the 
others, an acknowledgment by the mortgagor after the transfer will not bind the 
transferee.)] 

2. (’06) 29 All 90 (91, 92) : 3 All L Jour 680 : 1906 All W N 286 (DB), Jugal 
Kishore v. Fakruddin. (Acknowledgment need not be by person who has an 
interest in the property concerned at the time of the acknowledgment.) 
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Section 19 The above question has arisen in regard to the following three 

Notes 25-26 matters under this section : 

(1) Wiiether a statement by a person made at a time when he was 

not in any way liable in regard to the matter^ alleged to be 
acknowledged can be used against him as an acknowledgment 
whoa subsequently he becomes liable in some way in regard to 
tliat matter. 

(2) ■\Vhetlier an acknowledgment of mortgage by a mortgagor, after 

he has parted with his entire interest in the equity of redemp¬ 
tion and when he is also not under any personal liability in 
regard to the mortgage money, can be used against a transferee 
of the equity of redemption as an acknowledgment by a person 
through whom the transferee derives his liability. 

(3) Whetlier an admision of the existence of a mortgage made by a 

person on whom the mortgage right devolves subsequently can 
be used as an acknowledgment against a transferee of the right 
from such person, as an acknowledgment by a person through 
whom the transferee derives his title. 

The above questions have been fully discussed in Notes 33 to 35. 

26. Acknowledgment must be in respect of the particular 
property or right claimed in the suit or application. — An 
acknowledgment of liability under this section must be in respect of 
the particular property or right claimed in the suit.^ In other 'words. 


(’28) 15 AIR 1928 All 387 (388) : 110 Ind Cas 661 (DB), Qaya Babic 

Earn. (Acknowledgment by person not liable at the time of the acknowledgment, 
but becoming liable subsequently—Acknowledgment sufficient.) 

(*25) 12 AIR 1925 Mad 134 (135) : 80 Ind Cas 940. Krishnayya v. Venhataiyayya. 
(Do.) 


Note 26 


1. (’39) 26 AIR 1939 Mad 300 (301) : 184 Ind Cas 108, Subharamayya v. Iragam 
heddi (Where the suit is in respect of a certain sum as due on the basis of 
certain accounts, a letter which acknowledges the right of the plaintiff to have 
a settlement of accounts and to recover what is due on that settlement is in 
respect of the same right as is claimed in the suit even though a certain sum is 
claimed to be due.) 

(’39) 26 AIR 1939 Mad 678 (681) : 189 Ind Cas 200, Xrislina Aiyar v. Subba 
Beddiar, (Mortgage debt merged into decree—Acknowledgment of estlstence of 
decree is not acknowledgment of subsistence of mortgage debt.) 

(’ 33 ) 20 AIR 1933 All 348 (349, 350) : 144 Ind Cas 1029, F. Z). R. Footwear v. 
N. W. Ry. (Letter from Railway Company informing the consignee that in the 
absence of instructions from him the consignment had been sold at lost-property 
office and a certain sum, namely, the balance of the sale proceeds of the property 
was payable to him on certain conditions cannot be taken as an acknowledgment 
of any liability for the price of the goods or compensation for any wrongful 
detention or compensation for non-delivery.) 

(’22) 9 AIR 1922 Bom 356 (356, 357, 358) : 46 Bom 1000 : 70 Ind Cas 906 (DB). 
Bhagwan v. Madhav. (Acknowledgment of the sub-mortgage did not constitute 
acknowledgment of a liability to be redeemed by the original mortgagor.) 
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unless it is shown that the right acknowledged is identical with the 
right claimed in the suit, the section will not apply. Thus, where the 
defendant acknowledges his liability in respect of a debt, but there are 
several debts owing by the’ defendant to the plaintiff and it is not 
possible to identify the debt acknowledged with the one claimed in the 
suit, the acknowledgment will be ineff'ective under this section.^ But, 

(’21) 8 AIR 1921 Bom 291 (292, 293. 294) : 45 Bom 934 : 61 Ind Cas 406 (DB). 
Pranjiwandas Parshottamdas v. Bai ^ani. 

(’07) 9 Bom L R 715 (718) (DB), Goijalrao v. Harilal. 

(’70) 7 Bom H C R A C 125 {12^),Narayanap'pa'v.Bhaskar Parmaya. (Admission 
of liability in regard to two instalments is not admission that the entire amount 
has fallen due.) 

(’77) 1877 Bom P J 133 (DB), Small Cause Court Beference ^8 of 1877. 

(’14) 1 AIR 1914 Cal 487 (488) : 23 Ind Cas 587 (DB), Bhairo Prasad-v.GaJadhar 
Prasad. (Letter merely saying that the writer after looking into the account 
will sign it, is acknowledgment of liability on an open account and not on an 
account stated.) 

(’37) 24 AIR 1937 Mad 826 (828) : 176 Ind Cas 939, Madapayya v. Mahdbala 
Hao. (Acknowledgment of decree debt is not acknowledgment of the debt on which 
the decree is based.) 

(’13) 21 Ind Cas 30 (31) (DB) (Mad), Shaik Mcera Sahib tC Co. v. Shaik Nainar 
Tjvbhay. (Statement that defendant and plaintiff had entered into a compromise 
in regard to an original liability and that under such compromise, he was bound 
to pay only a fourth of the original liability is not an acknowledgment in respect 
of the original liability but only one with reference to the liability under the 
compromise.) 

(’83) 6 Mad 182 (184) (DB), Venkataramana v. Srinivasa. (Claim to rent as a 
chalgaini tenant—Acknowledgment of liability to pay rent as a mulgaini tenant 
is not sufficient.) 

(’20) 7 AIR 1920 Oudh 236 (238) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jageshar 
Singh v. Bir Bam. (Acknowledgment contained in document making no definite 
reference to debt in suit—No other debt is existing—Presumption is that debt 
acknowledged is debt under consideration.) 

(’28) 15 AIR 1928 Sind 45 (45) : 104 Ind Cas 572 : 22 Sind L R 117 (DB), 
Hukumat Singh v. Nenumal Bejhumal. (Suit for the settlement of partnership 
accounts—Subject-matter of the suit being the taking of accounts of a dissolved 
partnership, all that the plaintiff must prove is that the defendant has admitted 
the existence of the partnership accounts between the parties and his obligation 
to settle such accounts—It is not necessary that he should go further and state 
that he was bound to pay any particular sum or such sum as may be found due 
by him.) 

(’19) 6 AIR 1919 Sind 33 (34, 35) : 13 Sind L S 183 ; 55 Ind Cas 822 (DB), Fillip 
d Co. V. Mahomed AH Essaji. (Acknowledgment about principal is not good for 
Interest.) 

2. (’89) 43 Cal W N 943 (945) (DB), Himangshu Ktimari v. Badha Madan 
Mohan. (A letter written by the guardian of a succeeding shebait promising to 
pay any debt incurred for l^al necessity by the previous shebait, does not consti¬ 
tute an acknowledgment of any particular debt.) 

(’96) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 651 (PC). Beti Maharani v. The 
Collector of Etawah. 

(’10) 8 Ind Cas 81 (84) (DB) (Cal). Hingu Miya v. Heramha Chandra. 

(’18) 5 AIR 1918 Lab 248 (249) : 1918 Fan Be No. 34 : 45 Ind Cas 99, Kapur 
Chand v. Narinjan Ldl. 

{See also (18) 20 Ind Cas 27 (27) : 35 All 437« Meghraj v. Mathura Das. 

(’97-01) 2 Upp Bar Bol 448 (450), W. A. Boussac v. Peer Mahomed d Son.^ 
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the acknowl^'flsRiont need not be in respect of the particular relief 
claimed in the suit.^ 

'I'he section uses tlie words “where.. an acknowledgment 

of liability in respect of sncJi property or right has been made in 
7 rritinii'' Hence, it is necessary under this section that the document 
whicli contains an admission of liability must also indicate that such 
admission is in respect of the right sued on. In other w'ords, it is not 
enough under this section that there is a written admission of liability 
and that such admission is proved to be intended to refer to the right 
claimed in the suit. The fact that the admission is intended to refer 
to tlic right claimed in the suit must be indicated in the document 
containing the admission.^ But this does not mean that the indication 
must be complete in itself so as to enable the Court to hold entirely on 
the basis of the writing that the right acknowledged and the right sued 
on are one and the same. The reason is that, as will be seen in Note 32, 
external evidence is admissible under the law of evidence to identify 
the things and persons referred to in a document and hence, the right 
indicated in a document may be identified with the right sued on, 
with the help of external evidence. Hence, it is sufficient for the 
purpose of the section, if the right is indicated in such a way that 
with the help of external evidence it can be identified w'ith the right 
claimed in the suit.® (see Note 32.) 

Thus, an acknowledgment of a debt need not specify any precise 
sum as due.*'’ Similarly, where the right acknowledged is indicated to 

[See however {*39) 26 AIR 1939 All 179 (180) : 180 Ind Gas 542 (DB), 22am. 
chandcr v. Firm Seth Krishanlal Bahulal. (Suit for balance found due an 
taking accounts—Acknowledgment need not be in respect of each item—Acknow¬ 
ledgment of total liability is enough.)] 

3. (’20) 7 AIR 1920 Oudh 236 (238, 239) : 23 Oudh Gas 176 : 60 Ind Gas 189, 
Jageshar Singh v. Bir Bant. 

4. (’07) 9 Bom L B 715 (718) (DB), Gopalrao v. Barilal. 

(’10) 8 Ind Gas 81 (84) (DB) (Gal), Hingu Miya v. Heramba Chandra. 

(■21) 8 AIR 1921 Bom 291 (292, 293, 294) : 45 Bom 934 : 61 Ind Gas 406 (DB). 

Pranjixeandas Parshottamdas v. Bai Manx. 

(’22) 9 AIR 1922 Bom 356 (356, 357, 358) : 46 Bom 1000 : 70 Ind Gas 906 (DB), 
Bhagtoan Ganpat v. Madhav Shankar. 

(’77) 1877 Bom P J 133 (DB), Small Caitse Court Reference No, 28 of 1877. 

(’19) 6 AIR 1919 Sind 33 (34, 35) : 13 Sind L R 183 : 55 Ind Gas 822 (DB), Fillip 
<0 Co. V. Mahomed Ali Esaji. 

{_See also (’87) 14 Gal 801 (808) : 14 Ind App 168: 5 Sar 50: 11 Ind Jur 397 (PC), 
Vyapoory Moodaliar v. Yeo Kay. 

(’95) 17 All 198(209): 22 Ind App 31: 6 Sar 551 (PC), Belt Maharani v. Collector 
of Etaxcah.'] 

5. (’69) 12 Sutb W R O C 2 (2, 3) : 5 Beng L R 633a (DB), Umesh Chandra 
Modkerjee v. E, Sageman. 

(’70) 5 Beng L R 619 (638) (DB), Sheartnan v. Fleming. 

6. (’30) 17 AIR 1930 All 461 (462) : 127 Ind Gas 424, Baas Gopal v. Mexva Bam. 
(But where a definite sum has been acknowledged, the acknowledgment can be 
used to save limitation only with reference to sum acknowledged.) 
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b© fli right to 8i debt, the fact that at the date of the acknowledgment 
there was no other debt due from the defendant to the plaintiff may 
be proved for establishing the identity between the right acknowledged 
und that sued onJ On the same principle a mere admission that there 
is a mortgage on one’s property may be sufficient although there is 
nothing in the statement itself to identify the mortgage with the 
mortgage in suit.® So also, an acknowledgment of liability with 
reference to a mortgage is not bad merely because the date of the 
mortgage is given wrongly, the reason being, that notwithstanding 
such mistake it may be possible to identify the mortgage acknowledged 


(’ll) 10 Ind Cas 888 (889) ; 35 Bom 302 (DB), Ebrahim Haji Yakub v. Chunilal 
Lai Chand. 

(’72) 9 Beng L R App 43 (43), Harrison v. Hope. (A letter from defendant, asking 
for time is sufficient acknowledgment.) 

t’70) 5 Beng L R 619 (638) (DB), Shearman v. Fleming. 

(’36) 23 AIR 1936 Lali 276 (278) : 162 Ind Cas 306, Shanti Lai v. Lyallpur 
Bank Ltd. 

(’10) 6 Ind Cas 948 (951, 952) : 1910 Pun Re No. 55 (DB), Firm of Sheru Mai 
Chaina Mai v. Von Goldstein. (An admission that there was open and current 
account between the parties is valid acknowledgment.) 

(’09) 4 Ind Cas 902 (906) : 1910 Pun Re No. 43 (DB), Abdul Ali v. Von Goldstein. 
(Letter admitting that the plaintifi has a good and subsisting claim is enough for 
this section.) 

(’67) 3 Mad H C R 308 (310) (DB), John Young v. Mangalapilly Ramaiya. 

(’09) 1 Ind Cas 240 (242) : 5 Nag L R 8, Vithal v. Gopal Rao. 

{See (’26) 13 AIR 1926 Sind 264 (268): 96 Ind Cas 79 ; 21 Sind L R 336, Gordhan- 
das V. Firm of Gokal Khataoo.'} 

[But see (’28) 15 AIR 1928 Cal 850 (852) : 115 Ind Cas 263, Manikya Bewa v. 
Pushpa Charan. (Acknowledgment not stating amount of liability acknowledged 
is not proper acknowledgment.) 

(’66) 5 Suth W R S C C Ref 3 (4) (DB), iVo6i»t Chunder Moozoomdar v. T. J. 
Kenny. (Letter merely admitting that something was due, was held not suffi¬ 
cient acknowledgment.)] 

7. (’95) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Maharani v. 
Collector of Etawah. 

(’20) 7 AIR 1920 Oudh 236 (238) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jageshar 
Singh v. Bir Ram. 

(’96) 1896 Bom P J 621 (DB), Balaram v. Govinda. 

(’37) 24 AIR 1937 Lab 827 (828) : 169 Ind Cas 973, Gumani Shah v. Hukam 
Chand. 

•(’09) 3 Ind Cos 407 (408) (DB) (Mad), Arwuichalam Chettiar v. Subramania 
Iyer, (Signature in account book containing computation of interest—Entry not 
expressly referring to suit pronote— Held sufficient.) 

8. (’02) 25 Mad 220 (231, 232) (FB), Narayana Ayyar y. Venkataramana. 

(’24) 11 AIR 1924 Mod 286 (287) : 77 Ind Cas 740 (DB), The Offeial Assignee of 
Madras v. Subramania Iyer. 

<(’93) 16 Mod 366 (868) : 3 Mad L Jour 191 (DB), UppiHajiv. Mammavan. (Suit 
for redemption of kanom — Acknowledgment by mortgagee—Name of mortgagor 
or date of mortgage not necessary.) 

)(’69) 5 Had H C R 820 (323) (DB), Padmanabhan t. Kunhi Kolendan. 

[But see (’86) 1886 Bom P J 317 (DB). Bhikshet v. Balaji. (Document where 
the fact of mortgage is stated without mentioning the name of the mortgagor 
cannot be r^arded as valid acknowledgment.)] 
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with the one to which the suit relates.^ Similarly, it has been held 
that wliere u letter containing an acknowledgment of a debt has been 
arldressed to one Mrs. W as being the creditor, parol evidence is 
adniisdible to show that IMrs. S was known as Mrs. W and that this 
letier was given to her.^^ 

Although an acknowledgment under this section must indicate 
the ]>ropertv or right in respect of which the admission of liability is 
made, yet, according to explanation I to the section, such acknowledg¬ 
ment need not specify the exact nature of the property or right.^^ 
According to some decisions, the reason why external evidence is 
admissible for the purpose of identifying the property or right referred 
to in an acknowledgment of liability is contained in the above 
provision.^'^ It is submitted that this view is not correct as the 

9. (’01) 26 All 313 (316) : 1 All L Jour 1 : 1904 All W N 38 (DB), Dip Singh v. 
Girand Singh. 

('13) IS Inti Cas 95 (96) (All), Bar Narain v. Sheo Prasad. 

10. (’69) 12 Sutb W R O C 2 (2) : 5 Beng L R 633» (DB), Umesh Chunder 
Mukerjee v. Sageman. 

[See also (’31) 18 AIR 1931 Oudh 54 (55) : 130 Ind Cas 347 (DB), Aijaz Hnsain 
V, Pam Sarup. (Parol evidence is admissible to prove that the name of the 
creditor was through mistake put down as K instead of P in the acknowledg¬ 
ment.)) 

11. (’40) 27 AIR 1940 Bom 172 (174) : I L R (1940) Bom 225 : 188 Ind Cas 805 
(DB). Abdul Laii/ v.Jawhar State. (Per Sen, J., in the lower Court’s judgment.) 

(’26) 13 AIR 1926 All 75 (76) : 89 Ind Cas 617 (DB), Meharban Singh v. Panna 
Dal. 

(■32) 19 AIR 1932 Bom 531 (534) : 139 Ind Cas 218, Amarchand Pajaram v. 

Narayan Vishmi. r o- i 

(’07) 6 Cal L Jour 544 (546) (DB), Pam Khelawan Mahto v. Nanhoo S%ngh. 

(’85) 1885 Pun Re No. 28, Bhagatratn v. Chint Pam. 

(’03) 26 Mad 34 (37) : 12 Mad L Jour 101 (DB), Ittappan Kuthiravattat Nayar 

y. Nami Sastry. , ^ « ..... 

<'20) 7 AIB 1920 Oudh 236 (238, 239) : 23 Oudh Oas 176 : 60 Ind Cas 189, 

JO’QcshdT Singh v. BiT 

[See (’39) 26 AIR 1939 All 179 (180) : 180 Ind Cas 542 (DB), Ramc/ian<f«r v. 
l^irm Seth KrisJian Dal Babu Dal. (Where certain monies are due in respect 
of transactions between the parties and the defendant acknowledges that money 
is due from him to the plaintiff, it is unnecessary to specify any particular item 
and the acknowledgment can be treated as being in respect of the total liability 
of the defendant to the plaintiff.)) 

12. (’33) 20 AIR 1933 All 352 (353) : 144 Ind Cas 903, Paghubar Dayal v. 
Banioari Dal. 

(’30) 17 AIR 1930 All 461 (462) : 127 Ind Cas 424, Bans Gopal v. Meiva Pam. 
(’30) 17 AIR 1930 All 368 (369) : 126 Ind Cas 353 (DB), Jaganyiath v, Girwar. 
(’34) 21 AIR 1934 Lah 835 (837) : 16 Lab 258 : 155 Ind Cas 1074 (DB), Nihalu 
Pam Chela Ravi v. Padhu Pam Hukmi Ram. 

(’24) 11 AIR 1924 Mad 286 (287) : 77 Ind Cas 740 (DB), Official Assignee of 
Madras v. SMbromania Ayyar. 

[See (*01) 25 Bom 330 (331) : 2 Bom L R 1086 (DB), Kalian Das v. Lotu. 
(Under S. 19, Expl. 1, it is open to the plaintiff by r^crence to the accounts or 
otherwise to establish a connexion between two khatas and show that the second, 
was an acknowledgment of the debt due under the first.)] 
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expression "the nature'* of a property or right is not synonymous with Section 19 

the particulars necessary for identifying such property or right. As Notes 26-27 

will be seen in Note 32, the true reason for holding that external 

evidence is admissible for the above purpose is that such evidence is 

rendered admissible by the law of evidence. The reason does not 

depend on the above provision of this section. 

27. Acknowledgment of anything includes acknowledg¬ 
ment of its legal consequences. —An acknowledgment of liability 
under this section can only be relied on if it is in respect of the 
particular property or right claimed in the suit. But, it is enough if 
the right claimed in the suit is a legal eonsecjuence of the matter which 
has been admitted.^ The acknowledgment need not directly refer to 

Note 27 

1. (*98) 25 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (P C), 

Sukluimoni CUowdhrani v. Ishan Chunder Hoy. (Acknowledgment need not 
specify every legal consequence of the thing acknowledged.) 

(’28) 15 AIR 1928 Sind 45 (45, 46) : 22 Sind L R 117 : 104 Ind Cas 572 (DB), 

Hukumat Singh v. NeniimalRejhic ^lal. (Suit for accounts of dissolved partner¬ 
ship—Proof of admission by defendant of existence of partnership accounts 
between the parties and his obligation to settle such account is sufficient acknowl¬ 
edgment—Admission of liability to pay a definite amount is not necessary.) 

(•88) 10 All 93 (96): 1888 All W N 13 (DB), The Vneovenanted Service Bank Bid. 

V. Qrant. (In a suit upon a bond brought against the defendant as a principal 
debtor, an acknowl^gment of liability as a surety only is sufficient.) 

(’02) 26 Bom 562 (569, 570) : 4 Bom L R 447 (DB), Hajee Ajam Goolam Hoosein 
V. Bombay and Persia Steam Navigation Co. (Suit against carrier for compensa¬ 
tion for non-delivery of goods consigned—Admission that goods were not delivered 
is acknowledgment of liability for non-delivery.) 

(’08) 10 Bom L R 385 (387) (DB), Sheikh Mahomed v. Jamaluddin Mahamed. 

(Admission of mortgage by mortgagee implies admission of liability to.be redeemed.) 

(’16) 2 AIR 1915 Mad 962 (963, 965) : 28 Ind Cas 69 (DB), Kallianiamma v. 

Narayanan Nambiar. (Do.) . 

(’14) 1 AIR 1914 Cal 795 (797) : 22 Ind Cas 650 (DB), Guru Charan Saha v. 

Surendra Krishna JXai. (Where person admits that land, of which he is in 
possession at the time, is the property of another, he admits that he is liable to 
be made to restore it to that other.) 

(’09) 3 Ind Cas 34 (38) (DB) (Cal), Kamal Krishna v. Bai Kedar Nath Bahadur. 

(Acknowledgment of liability for rent sufficient to save limitation in regard to 
special remedy under Tenancy Act.) 

(’28) 15 AIR 1928 Mad 713 (719) : 109 Ind Cas 872 (FB), Eajaha of Kalahasti v. 

Venkatapya Nayanim. (Where liability to pay a debt is admitted, it is im¬ 
material that the right to enforce the liability in any particular manner is not 
admitted.) 

(’19) 6 AIR 1919 Mad 709 (710) : 42 Mad 52 : 48 Ind Cas 298 (DB), Sabbalakahmi 
Ammal v. Ramalinga Chetty. (Acknowledgment by a judgment-debtor of the 
amount due by him under a mortgage decree saves limitation for application for 
a final decree for sale.) 

(’09) 3 Ind Cas 19 (20) (DB) (Mad), Kadri Pakirappa v. Manki Husan Sahib. 

(Suit for value of goods sold—Defendant’s acknowledgment of delivery of goods 
sufficient to save limitation.) 

(’10) 7 Ind Cas 797 (797) (Mad), Narayana Iyengar v. Balasubramania Iyer. (Do.) 

[See also (’20) 7 AIR 1920 Oudh 236 (238, 239) : 23 Oudh Cas 176 : 60 Ind Cas 
189, Jageshar Singh v. BirBam. (Acknowledgment need not be in respect of the 
relief sought in the suit.)] 
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Section 19 the liahility sought to be enforced in the suit. Thus, where A is liable 

Kotes 27-28 to contrihuio to B for a joint debt which the latter has discharged, 

but iiicnly admits that the debt is a joint debt, his admission is 
suihcient acknowledgment of liability with reference to a suit for 
con{ri},ution by B against him. The reason is that A*s liability to 
contribute is incidental to his position as joint debtor with B, and is 
nu ioly a consequence of such position.^ Similarly, where A admits a 
mortgage he thereby admits all the legal incidents of the mortgage, 
including the mortgagee’s right to the possession of the mortgaged 
property under the terms of the mortgage.'^ 

28. Acknowledgment of liability with reference to portion 
of claim made by plaintiff—Effect. — This section will only apply 
to a case if it is shown that the acknowledgment of liability relied on 
relates to the right claimed in the suit. Hence, where an acknowledg¬ 
ment of liability is made only with reference to a portion of the claim 
put forward by the plaintiff, such acknowledgment will save limitation 
only witli regard to such portion and not with regard to the entire 
claim of the plaintiff.But it has been held that an acknowledgment 

[But see (’14) 1 AIR 1914 Cal 253 (254) : 21 Ind Cas 926, Jogendra Nath 
Sarhar v. Prohhat Nath Chatterjee. (Application by decree-holder stating that 
lie bad received a certain sum under the decree and bad agreed to give the 
judgment-debtor further time to pay the balance and praying tor the dismissal 
of the execution does not amount to an acknowledgment of the judgment-debtoi s 
right to have the adjustment recorded as certified.)) 

2. (’98) 25 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (P C), 

Siilchamoni Chowdhrani v. Ishan Chunder Boy. , bi.- - 

[But see (’19) 6 AIR 1919 Mad 332 (333): 52 Ind Cas 243, Marttdai 3futh%rian 
V. Chifiiiakanu Mtihthirian. (Submitted not correct.)] 

3. (’22) 68 InS Cas 185 (186, 187) (DB) (Lab), Anant Bam v. Inayat Ah Khan. 
(Admission of liability to pay interest due on a mortgage deed amounts to an 
acknowledgment of liability under the mortgage, mclndmg liability to give 

possession to the mortgagee.) «« .ar. t i r-. r. 

(’22) 9 AIR 1922 Oudh 135 (136, 137) : 25 Oudh Cas 89 ; 63 Ind Cas 196, Bam 

Autar V. Beni Singh. ^ , ...a ^ , 

(’20) 7 AIR 1920 Oudh 236 (239) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jageshar 

Singh v. Bir Bavi. 

(’19) 6 AIR 1919 Oudh 217 (224) : 51 Ind Cas 935 (DB), Basant Singh v. Bamrial 
Singh. 

[But see (’18) 5 AIR 1918 Oudh 293 (294, 295) : 21 Oudh Cas 151 : 46 Ind Cas 
813 Beni Mcidho v. Bir Bal Singh. (Recital in sale deed that a sum is left with 
vendee to pay ofi mortgage does not amount to acknowledgment of mortgagee’s 
right to possession.) 

(’96) 1896 Bom P J 621 (DB), Balarain v. Goi;inda. (Acknowledgment of mort¬ 
gage debt without reference to possession is not sufficient for mortgagee’s right 
to possession.)] 

Note 28 

1. (’30)17 AIR 1930 All 461 (462): 127 Ind Cas ^'24., Bans Gopal Meiva 
Bam. 

(’91) 1891 All W N 126 (127) (DB), Mathuradasa v. Bhawani, (Acknowledgment 
with reference to principal and interest under bond up to due date is not sufficient 
acknowledgment of liability for post diem interest.) 

(’99) 23 Bom 177 (179, 180, 181) (DB), Madhavrav v. Guldbbhai, 
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that interest is due implies that there is some principal due upon which Section 19 
the interest is assessed, and therefore such an acknowledgment can be Notes 28-29 
taken not only as an acknowledgment as to interest but also as to 
principal.^ 

29. Acknowledgment of liability in respect of promis¬ 
sory note, whether available in respect of original cause of 
action. — Where a promissory note is given in respect of a pre¬ 
existing debt, and an acknowledgment of liability is made in respect 
of such note, the question arises whether such acknowledgment can 
be relied on in a suit on the original catise of action. The answer to 
this question depends on the intention with which the promissory 
note is given. If the intention is to substitute a new contract in the 
place of the old one, the original debt is replaced by the new debt and 
no longer exists. Hence, in such cases, the acknowledgment of liability 
in respect of the promissory note can only refer to the new debt 
substituted by the note and cannot be availed of in a suit for the 
original debt, where such debt revives by reason of the unenforcibility 
of the promissory note.^ 


(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Dehji Ohclahhai £ Bros. v. 
R. D. Mehta £ Co. 

(’18) 5 AIR 1918 Cal 294 (298, 301) : 43 Ind Cas 893 (DB), Kali Das Chaudhiiri 
V. Danapadi Sundari Dassee. (Suit for taking partnership accounts ui> to the 
year 1910—Plaintifi relied on a letter by defendant admitting liability toaccouut 
up to the year 1904— Held that the admission is suflScient only to save plaintiff’s 
claim up to the year 1904 and not further.) 

(’12) 14 Ind Cas 1 (2) (DB) (Cal), Nand Dal Marwari v. Rampal Singh. 

(’12) 13 Ind Cas 702 (704, 705) (DB) (Cal), Chandra Kumar Dhar v. Ramdin. 

(’26) 13 AIR 1926 Sind 264 (270) : 96 Ind Cas 79 : 21 Sind L R 336, Gordhandas 
V. Gokal Khataoo. 

(’25) 12 AIR 1925 Sind 8 (8, 9): 86Ind Cas 228 (DB), Secrefart/o/5fate v. 

Maghanmal. (Suit against Railway for loss of goods.) 

(’19) 6 AIR 1919 Sind 33 (34, 35) : 55 Ind Cas 822 : 13 Sind LR183(DB), Fillip 
£ Co. V. Mohammad AH Essaji. (Acknowledgment of the liability in respect of the 
sum due as principal does not involve an admission as to interest.) 

The following deeltlont appear to be Incorrect from thia point of view. 

(’33) 20 AIR 1933 All 352 (353) : 144 Ind Cas 903, Raghubar Dayal v. Danwari 
Dal. (Statement that the plaintiff had agreed to take a certain amount out of 
which a portion bad already been paid and only the balance was due is sufiBcient 
to save limitation as regards whole amount due to plaintiff.) 

(’07) 6 Cal L Jour 141 (142) (DB), Brojonath Saha v. Gayasundari Dassya, 
(.Judgment-debtor in acknowledging his liability even for a part of his liability 
under the decree makes such an acknowledgment as required by this section.) 

(’30) 17 AIR 1930 Cal 304 (305) : 124 Ind Cas 830 (DB), Hatimulla v. Sukhamoy 
Chaudhury. (Acknowledgment by judgment-debtor of his liability for portion of 
money by means of an application for adjustment under 0.21 R. 2, C. P. C., is 
sufficient acknowledgment in respect of the entire amount.) 

2. (’37) 1937 Mad W N 1312 (1313), Narayana Iyer v. Narayana Iyer. 

Note 29 

1. (’35) 22 AIR 1935 All 129 (132) ; 152 Ind Cas 370 : 57 AH 434 (DB), GhtOam 
Muriaza v. Mt. Fonunnissa Dibi. 
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But, whore the intention is to give a promissory note in condi- 
tfonal imifmcnt of tlie original debt, the note does not extinguish such 
debt, bur is only given on tlie terms that if it is paid when it falls 
due, tiiis must be equivalent to a payment of the original debt.^ In 
otiicr v.-ords. in such cases, the promissory note does not create a 
suhiitaiiliVC obligation, but is only given as a mode of payment of the 
original debt.® Hence, the original debt is the only debt in such cases, 
and although an acknowledgment of liability may profess to be made 
with reference to the promissory note, the debt to which it refers 
can only be the original debt. It follows, therefore, that such an 
acknowledgment can be relied on whether the suit is on the promissory 
note or on the original cause of action, the debt to be recovered in 
either case being one and the same, viz., the original debt.* 

Although, as already said, it is a question of the intention of the 
parties in each case whether a i^romissory note given in regard to a 
pre-existing debt is given in conditional payment of such debt or 
otherwise, it is to bo presumed, in the absence of a clear indication 
of a contrary intention, that the promissory note has been given by 
way of conditional payment only.® 

The above principles will also apply to other negotiable instru¬ 
ments.® 

AVhere a i>romissory note is given in lieu of an earlier debt and 
on the same day the debtor gives a receipt to the creditor acknow¬ 
ledging the receipt of the sum mentioned in the promissory note of 
that date, it has been held^ that the receipt constitutes an acknou - 

2. Halsbury’s “Laws of England,” (1909), Vol. 7, page 447. 

Leake on “Contracts,” Fifth Edition, page 633. 

(1803) 7 R R 449 (452, 453) : 3 East 251, Drake v. Mitchell. 

(1895) 43 W R (Eng) 66 (67, 68) : (1895) L R 1 Q B 108 : 63 L J Q B < 28. B eg 
Prosser v. Evans. 

(’81) 7 Cal 256 (259, 260) ; 8 Cal L R 528 (DB), Sheikh Akhar v. Sheikh Khan. 
(-02) 25 Mad 580 (582, 583) (DB). Dargavarapu Sarrapu v. Eampratapu. 

(’12) 17 Ind Cas 721 (722) : 35 Mad 639 (DB), Subravtania Chetti v. Muthia. 

(’05) 29 Mad 111 (112) : 15 Mad L Jour VeeraBaghavayyav. Raniayya. 

2 (* 13 ) 41 Ind App 142 (147) i 26 Ind Cas 228 i 1914 A C 613 i 83 L J P C 131 
(PC), Saininathan Chetiy Palaniappa Chetty. 

4. ('17) 4 AIR 1917 Mad 460 (462, 464) : 34 Ind Cas 417 (DB), Chokkalingavi 
Chetty V. Annamalai Chetty. 

(’84) 7 Mad 392 (396) : 8 Ind Jur 186 (DB), Raman v. Fniraran. (Case about 
hundi.) 

5. Halsbury’s “Laws of England,” (1909), Vol. 7, pages 447, 443. 

6 . Halsbury’s “Laws of England,” (1909), Vol. 7, pages 447, 448. 

(’84) 7 Mad 392 (396) : 8 Ind Jur 186 (DB), Raman v. Vairavan. (Case about 
hundi (bill of exchange).) 

7. (’33) 20 AIR 1933 Oudh 80 (81) ; 141 Ind Cos 298 : 8 Luck 195 (DB), Ram 
C7iaMi»e V, Sheo Harakh Teivari. 

(’37) 24 AIR 1937 Oudh 387 (383. 389) : 13 Luck 376 : 168 Ind Cas 927 (DB), 
Ambika Singh v. Jagdeo XJpadhya. 
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ledgment in regard to the earlier debt and so can be relied on in a Section 19 

suit on the original cause of action where such suit is brought on Notes 29-30 

account of the promissory note being unenforceable. The reason 

given is that in such cases, the receipt is a document unmeaning 

with reference to existing facts because it states that a certain sum 

of money has been received on a certain day while on that day no 

money is, in fact, received. Hence, according to the above decisions, 

evidence is admissible under S.95 of the Evidence Act to prove that 

the money referred to in the receipt is the money paid at the time 

of the earlier debt. 

In the undermentioned case,*^ in which also the facts were as stated 
above, it was held that the receipt constituted an acknowledgment of 
liability with reference to the new promissory note and although such 
note was inadmissible in evidence for want of stamp, a suit could be 
based on the receijyt as an acknowledgment of liability. It is submitted 
that the view is not correct, as an acknowledgment of liability does 
not in itself constitute a fresh cause of action under the Indian law. 

(see Note 8.) 

In the undermentioned cases^ a new promissory note was executed 
in lieu of an earlier one and on tlio hack of the earlier note an 
endorsement was made to the effect that in lieu of such note a now 
note was executed and the earlier note thereby became void. A.s tlie new 
note was not sufficiently stamped, a suit was brought on the original 
note and the above endorsement was relied on as an acknowledgment 
of liability for the purpose of saving limitation. It was held that 
though the endorsement stated that the promissory note became void, 
it only meant that a new security had been given for the debt and not 
that the debt itself had come to an end, and that therefore, the 
endorsement constituted an acknowledgment of liability in regard to 
the old promissory note. 

30. “In writing.** — An acknowledgment under this section 
must bo in writing. Hence, an oral acknowledgment is not sufficient.^ 


(’30) 17 AIR 1930 All 368 (368, 369) ; 126 Ind Cas 353 (DB), Jagan Nath v. 
Girwat". 

[But see (’35) 22 AIR 1935 All 129 (132) : 152 Ind Cas 370 :57 A11434, 
Murtaza v. Mt. 

8 . (*29) 16 AIR 1929 All 980 (981, 983) : 121 Ind Cas 108 : 52 All 169 (DB), 
Govind Singh v. Bijay Bahadur Singh. 

9. (’39) 26 AIR 1939 Mad 34 (36): 183 Ind Cos 882, Kondamma v. Venkatarayudtt. 
(Debtor execnting fresh promissory note making endorsement of cancellation on 
old note — Endorsement amounts to valid acknowledgment of liability on date of 
endorsement.) 

('81) 18 AIR 1931 All 660 (661, 662) : 134 Ind Cas 254 (BB),SaligBamv.Bad}uiy 
Shiam, 


Note 30 


1. (’89) 26 AIR 1939 Bom 237 (241) : 183 Ind Cas 225 (DB), Bhalchandra Datta- 
traya v. Chanbasappa Mallappa. (Where the ^reement containing the acknow« 
ledgment is not in writing evidence of the actual agreement is of no avail.) 
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Section 19 Similarly, a mere payment of a sum of money towards the debt is not 
Notes 30-31 sufficient under this section although such payment may be intended 

as an acivnowlcdgmcnt of the debt.- So also, the mere fact that to 
.scMiie an old loan the debtor pledges with the creditor certain shares 
in a coinpan>- is not sufficient to save limitation under this section, 
wiiero the pledge lias not been recorded in writing.® See also the 
undennentioned case."* 

31. “Signed.” — An acknowledgment of liability under this 
section must be sianed by the person making the acknowledgment or 
by his agent. An acknowledgment not so signed will not be sufficient 
for the inxrposes of this section.^ Thus, a telegram cannot constitute a 

( 26) 13 AIR 1926 All 85 (86) : 89 Ind Cas 161, Bhagican Din v. Sri Kishen. (A 
note of tbc Revenue Olhccv in his icport to the effect that a mortgagee made an 
oral statement of an acknowledgment of the mortgage before him does not help to 
extend limitation.) 

(’ll) 11 Ind Cas 115 (146) : 1911 Pun Re No. 93, Ghasita v. Sultan. 

(’72) 6 Mad H C R 51 (56, 57) (DB). Kiitappa v. Somanna. 

(’23) 10 AIR 1923 Nag 332 (333) : 75 Ind Cas 440, Kamal Narain v. Bani Bam, 
(’67) 3 Mad H C R 378 (380) (DB), Suhbaravia v. Eashdit Muttusami. 

(1865) 4 Suth W R S C C Ref 1 (4) (DB), John Doyel v. Allum Biswas. 

(’74) 6 Mad H C R 197 (200) (DB), Hirada Karibasappah v. Gadigi Muddappa. 
(’67) 8 Suth W R 289 (289) (DB),iroojna Sundurec Dossee v. Biressur Boy. (Oral 
evidence cannot be allowed to be let in for the purpose of supplementing the want, 
of a written acknowledgment.) 

(’67) 7 Suth W R 46 (46, 47) (DB), Giridhari Singh v. Kalxka Sookul. (Do.) 

2. (’36) 23 AIR 1936 All 21 (29) : 58 All 313 : 160 Ind Cas 394 (FB), Qejida Dal 
V. JJazari Lai. 

(’34) 21 AIR 1934 Lab 993 (993, 994) : 156 Ind Cas 42, Jaimal v. Bam 

Batan, , « , 

(’19) 6 AIR 1919 Cal 534 (535) ; 45 Ind Cas 241:46 Cal 168 (DB), Pf;ama L^han 
V. Giris Chandra. (Mere delivery of handi or cheque does not constitute acknow¬ 
ledgment.) 

3. (’35) 22 AIR 1935 Bom 213 (215) : 156 Ind Cas 531, Percy F. Fisher v. 
Ardeshir Hormasji. 

4. (’83) 6 Mad 325 (327) (DB), Baman Somayajipad v. Krishna Poduval, 
(Acceptance of sale certificate by the purchaser of a mortgagee’s interest is not 
acknowledgment of mortgagor’s title.) 

Note 31 

1. (’28) 15 AIR 1928 All 310 (310) : 109 Ind Cas 398, Bhaja v. Ganga Bam. 
(Statement made in a criminal Court which did not contain the signature of the 
party could not be relied upon as a valid acknowledgment.) 

(’16) 3 AIR 1916 All 201 (203) ; 36 Ind Cas 452 ; 38 All 540 (DB), Khiali Bam v. 
Taik Bam. 

(’07) 29 All 773 (778) ; 1907 All W N 263 : 4 All L Jour 628 (DB), Dharam Das 
V. Ganga Devi. 

(’68) 3 Agra 81 (81) (DB), Baboo Bam Narain v. Huree Das. 

(’32) 19 AIR 1932 Bom 531 (532) : 139 Ind Cas 218, Ainar Chand Baja Bam v. 
Narayan Vishnu. 

(’31) 18 AIR 1931 Lah 122 (123) : 131 Ind Cas 349 (DB), Haji Abdula v. Bhoja 
J\Ial. (Entry in the pafirari’s roister which is not signed by the mortgagee 
cannot be assumed to be signed by him so as to save limitation.) 

(’25) 12 AIR 1925 Lah 529 (529) : 86 Ind Cas 859 (DB), Chimanlal v. Bam Rikh, 
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sufficient acknowledgment under this section as telegrams are not 
signed by the parties sending them.^ Similarly, where an admission 
of liability is contained in a plan w’hich is filed with a plaint, the plan 
cannot be used as an acknowledgment made by the i^laintiff under this 
section, where it is not signed by him.® The mere fact that the plaint 
is signed is not sufficient. So also mere entries in an account book 
which are not signed by the defendant are not sufficient for the 
purpose of this section.'* 

But, the object of the Act is to regard as sufficient what the 
writer intends to be equivalent to his signature, the form being 
immaterial so long as it verifies the acknowledgment.® In other words, 
as long as the debtor’s name has been affixed to the document in 
question, either by the debtor or by his duly authorized agent, in such 
a way as to make it appear that the letter is his and that he is the 
real author of it, it does not matter w'hat is the form of the signature.^ 

(’24) 11 AIR 1924 Lah 484 (486): 78 Incl Cas ^PirozeKhanv. Kanhaiya Ram. 
(■18) 5 AIR 1918 Lah 248 (248) : 45 Ind Cas 99 : 1918 Pun Re No. 34, Kainw- 
chand v. Narinjan Lai. (Deposition made in pievious suit but not signed is not 
valid acknowledgment.) 

(’14) 1 AIR 1914 Lah 464 (464) : 24 Ind Cas 898, Wazir SinyJi v. Jhanda 
(Entry in a settlement record of the mortgagor’s right to redeem the land on 
payment of the mortgage money and not signed by the mortgagee or by anybody 
on his behalf is not an acknowledgment.) 

(’07) 1907 Pun W R No. 173, p. 790 : 1907 Pun Re No. 132, Gnlzari Mai v. 
Kishan Chand. 

(’13) 20 Ind Cas 62 (65) (DB) (Oudb), Gajraj Singh v. Mahomed Baherali Khan. 
(’92-96) 2 Upp Bur Rul' 462 (463), Mating Aung Gyi v. Maung Shtve Kyu. 
(Drawing up of document after old Burmese fashion does not amount to signing.) 

2. (’06) 1906 Pun L R No, 155, p, 508 (512) (DB), Hari Charan v. Captain 
C. Brooh. 

3. (’25) 12 AIR 1925 Lah 529 (529) : 86 Ind Cas 859 (DB), Chiman Lai v. 
Ram Rxkh. 

4. (’30) 17 AIR 1930 All 124 (125) : 124 Ind Cas 24 (DB), Mohamed Abdullah 
Khan v. Ford & McDonald Co,, Ltd. 

(’12) 16 Ind Cas 146 (146) : 34 All 464 (DB), Jaggi Lai v. Sri Ram. 

(’81) 1881 All W N 87 (88) (DB), Mahpal Singh v. Mohesh Singh. 

(’71) 8 Bom HC R AC 6 (8) (DB), Mul Chand Gulab Chand v. Girdhar Madhav. 
(1865) 3 Suth W R 94 (94) (DB), Button Monee Dehia v, Gunga Monee Debia. 
C12) 13 Ind Cas 650 (651) (Lah), Karam Chand v. Sidian. 

(’18) 5 AIR 1918 Mad 238 (239) ; 41 Mad 446 ; 44 Ind Cas 466 (DB), Palaniappa 
Chettiar v. Veerappa Chettiar. 

5. (’36) 22 AIR 1935 Rang 160 (161): 13 Rang 322 : 156 Ind Cas 589, Vellayappa 
Chettiar v. Sotnazundaram Chettiar. 

(’36) 22 AIR 1936 Mad 665 (556) : 156 Ind Cas 449 : 59 Mad 72, Tevtidu v. 
V enkataratnam. 

(’04) 31 Cal 1043 (1048, 1049) : 9 Cal W N 83 (DB), Sadasook Agarwala v. 
Baikanta Nath Bazunia. 

(’89) 1889 Pod Re No. 122, Ram Ditta v. Ebrahim-ud-din. 

6. (’40) 27 AIR 1940 Pat 6 (7) : 18 Pat 715 : 186 Ind Cas 225 (DB), Ramjan AH 
▼, Khawja Mezr Ahmed. (Name of the debtor whether written or printed is 
fiofficient.) 
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Hence, the full signature of tlic party is not necessary to constitute 
signing. Initials are enougli." Similarly, the actual name of the alleged 
signatory in-ed not be written. It is enough if any words or letters by 
M iiic h a jier.son usually authenticates documents as being his own are 

w rittfU.'' 

It was hold in a case decided under the Act of 1859 that affixing 
one’s seal to an acknowledgment is not equivalent to signing it.® This 
view was embodied in the first illustration to s.20 of the Act of 1871. 
Accordingly, it was held under that Act that affixing one’s seal or 
stamp to an acknowledgment was not a sufficient signature of such 


<'Ho) 22 AIR 1935 Rang IGO (161) : 13 Rang 322 : 156 Ind Cas 589, Vellayapya 
Chettyar v. Soniasundaram Chettyar, (Affixing of rubber stamp containieg 
principal’s name is a sufficient signature.) 

{See (’40) 27 AIR 1940 Mad 887 (888) : 192 Ind Cas 350, Kanthasami Beddiar 
V. Pcthiisami Beddiar. (Defendant striking balance in plaintiff’s account book 
in his own handwriting but not signing it or in any other way indicating that he 
accepts it — Defendant’s name written by himself at the top of the account at 
the time of opening of the account — Held there was no statement of account in 
writing signed by the defendant within the meaning of Art. 64—31 Cal 1043 and 
5 Bom 88 distinguished.)] 

7. (’35) 22 AIR 1935 Mad 555 (555, 556) : 156 Ind Cas 449 : 59 Mad 72, Tevudu 
V. VenJiataratna7n, 

[But see (’26) 13 AIR 1926 Mad 827 (828, 829) : 96 Ind Cas 700, Lakshniana- 
charyulu v. Vcnkataravianujacharyulu.l 

a. (’94) 18 Bom 586(590) (DB), Gangadhar Bao Venkatesh v. Sidraviapa Balapa 
Desai. (The letters in question contained certain specified words in the hand¬ 
writing of the defendant at the top and bottom and the evidence in the case 
sbow’ed that among the community to which the defendant belong^ ^Besats/, 
this was the usual mode of signing letters and informal documents with the view 
of authenticating such documents as the documents of the person so signing 
— Held, on such evidence, that the writing of the specified words amounted to 

signing.) 

<’25) 12 AIR 1925 All 85 (86, 87) : 75 Ind Cas 1004 (DB), Copal Das v. Goswatui 
Banmali Lai. (Where the habitual method of a Guru while sending communica- 
tions to his disciples is to subscribe the communication with the words “Shree 
Hari Sharanam” and not to affix his signatures, any communication of this 
form and written by the Guru himself will be regarded as signed by him.) 

(’15) 2 AIR 1915 Mad 506 (508) : 26 Ind Cas 911 (DB), Chidambaram Chetti v. 
Bantaswami Cliettiar. (Where it is proved that Nattukottai Chettys in writing 
their private letters do not usually sign their names, but only write words invok¬ 
ing the help of the family deity, a letter thus signed may be taken as signed by 
the writer.) 

(’04) 31 Cal 1043 (1048, 1049) : 9 Cal W N 83 (DB), Sadasook Agavu-'ala v, 
Baikanta Nath (It is necessary in such cases to consider the intention 

of the parties.) 

{See also (’67) 8 Suth W R 395 (397) (DB), Gunee Biswas v. Shrigopal Paul 
Chowdry. (Rajahs, Maharajas and great zamindars often sign without any 
name.)] 

Hole:—In this vieio the de/initicMt of the word "sign" in A1B 1935 Bang 160 
(161) as meaning “ to attest or confirm a document by affixing one's 7xame to 
it" must be held to be not exhaustive. 

9, (‘67) 8 Suth W R 513 (514) (DB), Luciwiun Pershad v. Rtinisau Alu 
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acknowledgment.^^ But the above illustration, along with the others Section 19 

that appeared under S.20 of the Act of 1871, has been omitted in the Note 31 

later Acts. It has been held under such Acts that affixing the seal or 
stamp to a document containing an acknowledgment is equivalent to 
signing such document.'^ 

Under s. 3, clause 52 of the General Clauses Act of 1897, the word 
“sign” would include, in the case of a person who is unable to write 
his name, the making of a mark. Hence, where the person making an 
acknowledgment cannot write his name, a mark made by him will be 
a sufficient signature.^^ Thus, if he affixes his thumb impression, it will 
be enough.'^ 

A person may authorise another person to sign his (the former’s) 
name on his behalf and in such cases, the signature will be held to be 
that of the principal}* (See also Note 50.) 


10. (’77) 1877 Pun Re No. 93, Deota v. Kesho. (Acknowledgment under Art. 148 
of Act of 1871.) 

11. (’83) 1883 Pun Re No. 18-5, Gur Saliai P^am v. Sadik Muhammad. 

(’33) 20 AIR 1933 Lah 12 (13) ; 140 Ind Cas 187 : 14 Lali 14 (DB), Dasaiindhi 
Itam V. Moolchand, 

(’35) 22 AIR 1935 Rang 160 (161) : 13 Rang 322 : 156 Ind Ca.^ 580, VcUayaiipa 
Chettyar v. Somasundarain Chettyar. 

12. (’32) 19 AIR 1932 Bom 531 (533) : 1.39 Ind Cas 218, Amarchand Bajaram v. 
Naraya/n Vishnu. 

(’28) 15 AIR 1928 Bom 417 (418) ; 52 Bom 356 : 109 Ind Cas 702 (DB), Hari 
Govind v. Gangu Bai Balwant. 

(’75) 7 Mad H C R 358 (358) (DB), Bheeman Gou'da v. Eerauah. 

(’77) 1877 Pun Re No. 93, Deota v. Kesho. 

(’91) 1891 Pun Re No. 16, Jeba v. Chaman. 

ISee (’35) 22 AIR 1935 All 946 (949) : 58 All 261 : 159 Ind Cas 387 (FB), Udey- 
pal Singh v. Lakshmi Chand.'\ 

[But see (’68) 10 Suth W R 293 (294) (DB), Bengal Indigo Co. v. Koylas Chun- 
der Dass. (Putting of cross held not equivalent to signature—Case not good law 
now.)] 

13. (’21) 8 AIR 1921 Pat 476 (477) ; 62 Ind Cas 644, Sri Bam Singh v. Kashi 
Mollah. 

14. (’40) 27 AIR 1940 Pat 6 (7) : 18 Pat 715 : 186 Ind Cas 225 (DB). Bamjan 
Ali V. Khawja Meer Ahmed. (It is not necessary that the debtor’s name should 
be written.by himself —The signature by an agent is enough whether the debtor 
is literate or illiterate.) 

(’78) 1 All 688 (686, 686) (DB), Mathura Das v. Babu Lai. (It is however neccs- 
sary to show that the name was introduced with a view to authenticate it.) 

(’91) 1891 All W N 126 (127) (DB), Mathura Das v. Bhawani Ghulam. 

(’80) 6 Cal 840 (362. 353, 364): 7CalLR 121 (DB), Mohesh Lalv.Basant Kumari. 
(*09) 3 Ind Cas 726 (727) : 32 All 83 (DB), Shib Shankar Lai v. Soniram. 

(’ll) 10 Ind Cas 215 (216) (All), Maharaj Singh v. Shankar Lai. 

(’19) 6 AIR 1919 Mod 952 (962, 953) : 43 Ind Cas 20 (DB), Muthiah Chettiar v. 
Kuitayan Chetty. 

(*21) 8 AIR 1921 Nog 1 (2, 3) : 65 Ind Cos 279 : 17 N L R 209, Onkar Lai v. Baj 
Mohamed. 

(*69) 1869 Pan Be No. 122, i?am Diita v. Ebrahim-ud-din. 
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^Yhere A executes a (locuinent but B signs it as a scribe, the 
document cannot operate as an acknowledgment by the latter. The 
reason is that the signature contemplated by this section is one 
which is allixed with a view to attest or confirm the document. 
Hiiice, where a mortgagor signs certain entries in the account book 
of ilio iiun-tgagee but the mortgagee also signs the entries as a scribe, 
the latter does not thereby acknowledge any liability on his partd® 

It is not necessary that the signature must appear in any 
particular part of the documentd*^ It may appear in any part of 
the document provided it is clear that the intention of the party 
is to acknowledge the instrument to be hisd^ 

(’35) 22 AIR 1935 Ran" ICO (161) : 13 Rang 322 ; 156 Incl Cas 589, Velayappa 
Chettiar v. Sovtasundaram Chettiar. 

(’96) 6 Mad E Jour 209 (210), Krishnachar v, Vadichi Gotindan. (Where an 
illiterate defendant merely touched a pen and asked another person to write his 
name, this was held to be a sufficient signature.) 

(’68) 10 SiUh W R 293 (294) (DB), Bengal Indigo Co. v. Koylas Chunder. (Do.) 
(’87) 1877 Pun Re No. 93, Dcota v. Kesho. (Do.) 

(’02) 24 All 319 (330) : 1902 All W N 127 (FB), Deo Narain Roy v. Kurur Bind. 
(If mortgagor is illiterate, it is a good signature if in the presence and at the re¬ 
quest of the mortgagor some other person signs the mortgagor’s name on his be¬ 
half as executant of the document.) 

[See (’83) 7 Bom 515 (518), Hemchand Kxiber v. Vohora Baji Haji. (Balance of 
account written by person at request of illiterate debtor in the debtor’s name, 
and signed by the writer in his own name— Held this was an acknowledgment 
by a duly authorized agent.)] 

15. (’31) 18 AIR 1931 Lah 122 (123) : 131 Ind Cas 349 (DB), Haji Abdullah v. 
BJioja Mai. 

16. (’80) 6 Cal 340 (352) : 7 Cal L R 121 (DB), Mohesh Dal v. Basant Kumaree. 
(’78) 1 All 683 (685) (DB), Mathura Das v. Babu Dal. 

(’86) 10 Bom 71 (73) (DB), Mahlakshmibai v. Finn of Nageshtvar Purshottam. 
(’21) 8 AIR 1921 Nag 1 (2) ; 17 Nag L R 209 : 65 Ind Cas 279, Onkarlal v. Baj 
Mahomed. 

(’89) 1889 Pun Re No. 122, Bam Ditta v. Ibrahim-ud-dxn. 

(1864) 2 Mad H C R 79 (81) (DB), Khwaja Muhammad Janula v. Venkatarayar. 
(The signature need not be formally subjoined or added to an acknowledgment 
written by the debtor, unless it appears from the writing that such signature was 
intended, or unless the writing would be incomplete in itself, as au admission 
without a signature.) 

17. (’41) 28 AIR 1941 Oudh376(379, 380): 194 Ind Cas 168(171,172)(DB)(Oudh), 
Hct Bam v. Suhhag Chand. (A letter acknowledging liability for a debt written 
by a partner of a firm and bearing no other signature than the name of the firm 
in the heading of the letter is sufficient.) 

(’78) 1 All 683 (685) (DB), Mathura Das v. Babu Dal. (A letter containing an 
acknowledgment headed ns addressed by the principal to a creditor and written 
by an agent, the last portion of the letter being written by the principal, held to 
be an acknowledgment sufficiently signed.) 

(’81) 5 Bom 88 (88) (DB), Andarji Kalyanji v. Dtdahh Jiwan. (Account stated 
written by the debtor himself with his name at the top was held to besufificiently 
signed, the signature being one of the modes of signing most generally practised 
by natives.) 

(’81) 5 Bom 89 (91) : 1880 Bom P J 265 (DB), Jekisan Bapuji v. Bhoivsar Bhoga 
Jetha. (Do.) 
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32. Admissibility of external evidence for construction 
of documents alleged to contain acknowledgments of 
liability. — The construction of documents alleged to contain 
acknowledgments of liability is governed by the same principles as 
those that apply to the construction of other documents. The general 
l^rinciple is that the meaning of a document must primarily be ascer¬ 
tained from the language used in it and surrounding circumstances 
cannot be taken into account excei^t where such language is ambiguous 
and capable of more than one interpretation.^ Hence, as a general 
rule, in determining whether a document contains an admission of 
liability, it is not open to the Court to take into consideration evidence 
of external circumstances.^^ In other words, the document must 
contain within itself an admission of a subsisting liability and the 
Court cannot, by treating the document as if it stated matters which 


(’33) 20 AIR 1933 Lah 12 (13) : 140 Ind Cas 187 : 14 Lali 14 (DB), Dasaundhi 
Bam V. Mulchand. (Name of debtor written at top is sufficient.) 

(’19) 6 AIR 1919 Mad 952 (952) : 43 Ind Cas 20 (DB), Muthiah Chcttiar v, 
Kuttayan Chetty. (According to the practice of Nattukottai Chettys who do not 
sign their letters at the foot but begin by saying that the sender is such and such 
a firm, the name so written is a sufficient .signature.) 

(’24) 11 AIR 1924 All 855 (855) : 80 Ind Cas G ; 4G All S92 (DB), Vma Shanhar 
V. Qovind Narain. (Letter acknowledging liability for a debt written by the 
muniin of a firm and bearing no other signature than the name of the firm in 
the heading of the letter is sufficient.) 

[See however (’92) 15 Mad 380 (381) : 2 Mad L Jour 42 (DB), Bamasami v, 
Muthusami. (Per Weir, J.— Held that as no px’actice of signing at the beginning 
was proved in the case, such signing was not sufficient.)] 

Note 32 

1 . (’24) 11 AIR 1924 P C 1G2 (174) : 80 Ind Cas 807 : 48 Mad 230 : 52 Ind App 
1 (P C), Suhhadrayyamvia v. Venkatapathi. 

(’20) 7 AIR 1920 P C 103 (106, 107) (P C), Lampson v. City of Quebec. 

(’74) 1 Ind App 157 (163): 13 Beng L R 312 : 3 Sar 354 (PC), Bani Meioa Kuwar 
V. Bani Hulas Kuar. 

(1839) 2 Moo Ind App 311 (328) : 5 Suth W R P C 129 : 1 Suther 93 : 1 Sar 193 
(P C), Baja Qopal Inder Narain Boy v. Jagarnath Gurg. 

(’27) 14 AIR 1927 P C 272 (274) : 107 Ind Cas 34G (P C), RoyalpBank of Canada 
V. Joseph Salvatori. 

la. (’39) 26 AIR 1939 All 17? (179) : ILR (1939) All 200 : 180 Ind Cas 535 (DB), 
Ishri Prasad V. Chandra Bhan Prasad. (Court cannot go beyond the words used 
in order to determine whether the document contains an acknowledgment — An 
endorsement on the back of the promissory note that a certain amount is paid 
relating to a promissory note neither imports nor implies any acknowledgment 
whatsoever in respect of anything beyond the amount which was being paid.) 

'(’71) 6 Beng L R 660 (664), Rogers v. Montriou. (To satisfy 8. 4 of Act of 1859 
which corresponds to Sec. 19, there must be some principal writing of the parti¬ 
cular date, which can be relied on by itself, when properly construed, as consti¬ 
tuting an acknowledgment of the debt. Letters written either before or afterwards 
may be taken with the principal letter in order to ascertain what that letter 
means.) 

4’72) 9 Beng L B App 43 (43), Harrison v. Hope. (Maepherson, J. held that the 
defendant’s letters taken in connexion with those from the plaintiffs, formed a 
safficient acknowledgment to take the cose out of the operation of the Limitation 
Act.) 
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Section 19 
Note 32 


are facts but which it does not actually state, come to the conclusion 
that the docuiiit^'nt contains an admission of liability.^ Thus, where A 
merely sa\s that B is the owner of certain property, his statement 
(anuot ho taken in conjunction with the fact that A is at the time in 
])o.-r--f»ion of the i)ropcrty so as to make the statement an admission 
of ruihilitu hy him in respect of such property.^ Similarly, where 
a jK-rson says that a decree 2 vas passed against him, his statement 
cannot he read along with the fact that at the time he makes the 
statement the decree is in force, so as to prove the statement to be 
an admission of liability by him."* 

]hit. evidence is always admissible for the purpose of showing 
Jiow the language used in a document is related to existing facts.® 
In other words, extrinsic evidence of every material fact which will 
enable tlic Co\irt to identify the persons and things to which the 
instrument refers is admissible.*^ Hence, external evidence is admissible 
for the purpose of identifying the property or right indicated in a 
document, as that in regard to which the acknowledgment of liability 
is made.' But, for the purpose of identifying such right, only evidence 


2. (’03) 26 Mad 34 (37): 12 Mad L Jour 101 (DB), Ittappan Ktiihiravatiat Natjer 
V. Nanu Sastri. 

(’32) 19 AIR 1932 Bom 531 (534) : 139 Ind Cas 218, Ainar Chand Bajaram v. 
Narai/an Vishnu. 

(’07) 6 Cal L Jour 544 (546) (DB), Rain Khelaivan Mahto v. Nanhoo Singh. 

(’25) 12 AIR 1925 Mad 675 (679, 680) : 91 Ind Cas 833, Achuthan v. Abdu. 

(’36) 23 AIR 1936 Lab 629 (637): 165 Ind Cas 723 : 17 Lab 737 (DB), Municipal 
Committee, Amritsar v. Balia Bam. 

(’69) 5 Mad H C R 90 (92) (DB), Latchumanan v. Mutha Iburdk* Marakatjar. 
(’21) 8 AIR 1921 Nag 1 (2) : 17 Nag L R 209 : 65 Ind Cas 279, Onkar Lai v. Baj 


Mohammed. 

(’84) 1884 Pun Re No. 2, Simla Bank v. Ball. 

(’70) 5 Bens L R 619 (638) (DB), Shearman v. Fleming. (The words ‘ remittance 
of £40 to old account” are ambiguous, and do not necessarily import that a 
further sum is admitted to be due.) 


3. (’03) 26 Mad,34 (37) : 12 Mad L Jour 101 (DB), Ittappan Kuthiravaitat 


Nayer v. Nanu Sastri. 

4. (’25) 12 AIR 1925 Mad 675 (679, 680) : 91 Ind Cas 833, Achuthan v. Abdtt. 

5. See Evidence Act, Sections 92 (Proviso 6) ,95, 96 and 97 

6. (1900) 48 W R (Eng.) 591 (593): 16 T L R211:69 L J P C 22: L R (1900) A C 
182 : 82 L T 102, Bank of New Zealand v. Simpson. 


7. (’41) 28 AIR 1941 Mad 409 (409), Athmaramaijija v. Seshappa Aiyar. (Post¬ 
card containing acknowledgment not necessarily referring to suit debt on face of 
it_Oral evidence to prove that it-refers to suit debt is admissible.) 

(’95) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Mahara7ii v. Collec¬ 
tor of Etawah. 

(’17) 4 AIR 1917 Mad 460 (464) : 34 Ind Cas 417 (DB), Chokkalingam Chetti v. 
Annamdlai Chetty. 

(’02) 25 Mad 220 (232) (FB), Narayana Aiyer v. Venkataramana Ayyar. 

(’93) 16 Mad 366 (368) : 3 Mad L Jour 191 (DB), Uppi Haji v. Mammavan. 

(’36) 23 AIR 1936 Lab 629 (637) : 165 Ind Cas 723 : 17 Lab 737 (DB), Municipal 
Connnittee, Amritsar v. Balia Bam. 
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of sxirrounding circumstances is admissible. The oral evidence of Section 19 
the person making the acknowledgment, as to his intentions is not Notes 32-33 
admissible.® The reason is that it is an established rule of evidence 
that declarations of intention by the author of an instrument are 
inadmissible for the purpose of construing such instrument.*'* 

It will be seen from the above, that external evidence is only 
admissible for the purpose of identifying the right indicated in a 
document as admitted. The reason is that, as seen in Note 2 G under 
this section, the document alleged to contain an acknowledgment 
must not only contain an admission of liability but also indicate that 
such admission relates to the right claimed in the suit. It will not be 
sufficient merely to show that the intention of the defendant was to 
admit his liability in regard to the right claimed in the suit where 
such intention is not indicated in any way by the document itself. 

But, while external evidence is admissible for identifying the right 
indicated in the document as admitted, no such evidence is admissible 
in regard to the question as to whether the document contains an 
admission of liability. The reason is that in the latter case, there is 
no question of identifying anything by means of such evidence. Thus, 
the difference in the rule as to the admissibility of external evidence 
in regard to the two matters I’eferred to above is not due to anything 
contained in the section, but is only based on rules as to evidence and 
construction of documents. 

33. “ Party against whom such property or right is 
claimed.” — In Jugal Kishore v. Fakhruddin,^ the Allahabad 
High Court observed as follows ; 

“ Section 19 does not require that the person making an acknow- 
ledgment should have an interest in the property in respect of 
which the acknowledgment was made at the time when the 
acknowledgment was given.*’ 

(’21) 8 AIR 1921 Nag 1 (2) : 17 Nag L R 209 ; 65 Ind Cas 279, Onkar Lai v. XlaJ 
Mohamed. 

(’31) 18 AIR 1931 Oudh 54 (55) : 130 Ind Cas 347 (DB), Aijaz Hussain v. Ham 
Sarup. (Mistake as to name of creditor—Oral evidence can be given to prove tbe 
mistake—S. 95 of Evidence Act.) 

(*33) 20 AIR 1933 Oudh 80 (81): 8 Luck 195: 141 Ind Cas 298 (DB), Bam Chaube 
V. Sheo Harakh. (Recepit executed and reciting the receipt of money while on 
that date no money was actually received—Evidence admissible for showing that 
the reference was to money received on a prior date.) 

(’01) 25 Bom 830 (331) : 2 Bom L R 1086 (DB), Kalian Das v. Lotu. (It is open 
to the plaintiff by reference to the accounts or otherwise to establish a connexion 
between two khatas and show that the second was an acknowledgment of the debt 
due under the first.) 

8 . (’95) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Makarani v. 

Collector of Etawah. 

8. See Phipson's "Law of Evidence," Fifth Edition, page 578. 

Note 33 

1. (*06) 29 All 90 (91, 92) ; 3 All L Jour 680 : 1900 All W N 286 (DB). 
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Section 19 In other word.?, according to the above decision, it is sufificient 

Note 33 under iliis section if tlie acknowledgment has been made by a person 

ng\in?t wlioni the right is claimed in the suit. It is not necessary 
that, (tf the time irhen the acknowledgment tvas made, such person 
auii-si liave had an interest in the property in respect of which the 
acknowledgment was given. Tlie facts in the above case were these. 
A and r. were co-owners of a certain house. But A was in ix)ssession 
of tlic whole house to the exclusion of B. C, A‘s son, w'ho at the time 
had no interest in the ho\isc made a statement that B was a co-owner 
of the house. Subsequently, A died and his interest in the house 
became vested in his son, c. B sued c for partition and when the 
latter pleaded limitation, relied on his previous statement as an 
acknowledgment of liability. It was held that notwithstanding the 
fact that at the time when C made the statement he had no interest 
in the house, the statement could be xised against him as an acknow¬ 
ledgment of liability. 

A similar view was also taken in another decision of the Allahabad 
High Court.^ In that case, A and B were mortgagees of certain property. 
A made a statement that the money due on the mortgage remained 
ixnpaid. Subsequently, the equity of redemption became vested in A. 
B then sued A for recovery of his share of the mortgage money. It 
was held that A’s statement could be used as an acknowledgment of 
liability to save limitation for the suit, although at the time when the 
statement was made, A was not liable for the mortgage money. 

The above view has also been followed by the Madras High Court 
in the undermentioned decision.® In that case, A and B were partners 
in a certain firm. A debt was due to C from the firm. A a son p who 
had no interest in the firm wrote a letter to C adverting to this debt 
and promising to pay it. Subsequently, after A’s death, D became one 
of the persons liable for the above debt. In a suit for the recovery of 
the debt, it was held that his previous statement could be used against 
him as an acknowledgment of liability, although at the time when the 
statement toas made he was not in any way liable for the debt. 

Thus according to all the above decisions, a statement that a 
certain liability exists may be used as an acknowledgment of liability 
against the person making the statement, although, at the time of 
the statement, he was not liable in any way in regard to the matter 

acknowledged. 

The above view necessarily implies that an acknowledgment may 
be made under this section by a person who at the time of the acknow¬ 
ledgment is not himself liable in regard to the matter acknowledged. 


2. (’28) 15 AIR 1928 All 387 (388) : 110 Ind Cas 561 (DB), Gaya Prasad v. 
Babu Bam. 

3. (’25) 12 AIR 1925 Mad 134 (135) : 80 Ind Cas 940, Krishnayya v. Venkata- 
ppaya. 



EFFECT OF ACKNOWLEDGMENT IN WRITING 


705 


It is submitted that on the principles discussed in Note 25 , the view Section 19 
taken in the cases referred to above cannot be accepted as correct. Notes 33-34 

34. “Person through whom he derives title or liability.** 

— Suppose a property is mortgaged to A. During A’s lifetime, A’s son 
B -who has no interest in the mortgage riglit admits the mortgage. 

Subsequently, B inherits the mortgage right and after him, it passes 
to C. In a suit for redemption against C, the acknowledgment by B 
cannot be relied on as an acknowledgment by a person through whom 
the defendant derives his liability. The reason is that it was made by 
B before he became liable in regard to the right acknowledged and as 
such could not be an acknoioledcjment of liability.^ (see Note 25.) 

An auction purchaser derives his title from the judgment-debtor. 

Hence, if the judgment-debtor makes an acknowledgment of liability 
in respect of a mortgage on the property, the acknowledgment will be 
binding on the auction purchaser.^ But it has been held that if such 
acknowledgment is made after the attachment of the property, the 
auction purchaser will not bo bound by the acknowledgment.^ The 
reason given is that the auction purchaser i.s entitled to have the 
property purchased by him in the condition in which it was at the 
time of the attachment, while the ett'ect of allowing the acknowledg¬ 
ment would be to give a longer life to the lien, that is, to place a lai-ger 
burden on the property than it bore at the time of the attachment. It 
is submitted that this view is not correct. The acknowledgment merely 
admits a pre-existing- liability and does not place any additional or 
new liability on the property. 

A mortgages his property first to B. Then, he grants a mortgage 
with possession (othi) of the same property to C. C allows the revenue 
payable on the land to fall into arrears. The property is sold for^ 
arrears of revenue. C himself purchases the property at the revenue 
sale. Under S. 90 of the Trusts Act, C must hold the property for the 
benefit of the mortgagor, A, and the first mortgagee, B. In other words, 
notwithstanding the revenue sale, the first mortgage in favour of D is 
still binding on the property. As this liability is derived through A, 
the mortgagor, an acknowledgment of liability made by him in regard 
to B’s mortgage will be binding on C."* 

A pre-emptor of property does not derive his title to the property 
through the vendee. Hence, an acknowledgment by the vendee of a 
mortgage on the property will not be binding on the i)re-emptor.® 

See also Note 86 below. 


Note 34 

1. (*82) 19 AIK 1932 Bom 681 (632): 139 Ind Gas 216, Amarchand v. Narayan. 

2. (’18) 5 AIB 1918 Cal 978 (979): 44 I. C. 633 (DB), Bajevwari v. Benoda. 

3. (’18) 5 AIR 1918 Cal 978 (979) : 44 I. C. 683 (DB), Rajeswari v. Benoda. 
A, (’27) 14 AIB 1927 Mod 349 (360), Arohiam Aaary v. Vavana Rowthen. 

5. (’82) 19 AIB 1932 All 700 (701) : 143 Ind Gas 41 : 64 All 1023 (DB), Shankar 
Lai V. Hashmi Begam. 

2.Lim.46. 
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Note 35 


7Q(3 EFFECT OF ACKNOWLEDGMENT IN WRITING 

35. Acknowledgment of mortgage by mortgagor, whether 
binds transferees of the equity of redemption claiming under 
transfers made prior to acknowledgment—Where A mortgages 
liis pioperty first to B and then mortgages or sells the same property 
to c, the latter derives his title to the property and his liability in 
respect of the mortgage of B. from A, the mortgagor. In such cases, it 
is clear from tlie section that an acknowledgment of liability in resi>ect 
of B’s mortgage made by A will bind him as Tvell as C where such 
acknowledgment has been made before the sale or mortgage in favour 
of C. The question has arisen whether such acknowledgment will bind 
c if it was made after the transfer to him. On this question there is 
a conflict of decisions. 

The decisions fall into the following three groups; 

(1) In the fir^ii group of cases it is held that the acknowledgment will 

not hind c in any case, irrespective of the question whether at 
the time of the acknowledgment A was himself liable or not.^ 
The reason given is that, on general principles, where'C derives 
liis title from A, C should be bound only by such acts of A as 
are done before the title is derived and not by acts done after¬ 
wards. Hence, according to this view, though at the time of 
the acknowledgment A was himself liable in resi>ect of the right 
acknowledged by him, the acknowledgment would not bind c. 

(2) The second group of cases accepts the proposition that under this 

section an acknowledgment made by A even after the date the 
title is derived by C will he binding on the latter; but these 
cases hold that this principle would apply only where A himself 
was under liability at the time of the acknowledgment. The 
reason given is that under this section an acknowledgment must 
be an admission of one’s own liability. Otherwise, the alleged 
acknowledgment would not really be an acknotvledgment at all/ 


Note 35 

1 P401 27 AIR 1940 Mad 470 (473) : I L R (1940) Mad 872 : 188 Ind Gas 603 
(FB) Pavayi v. I^alanivela Ooundan. (17 Ind Gas 610 ; A I R 1932 Mad 516 
and A I R 1935 overruled and AIR 1937 Mad 826 impliedly overruled 

_^ I K 1925 Mad 1108 and 1 Cal L Jour 337 approved — Bolding v. Lanc^ 

(1863) 1 De G J «fc S 122 and Netohould v. Smithy (1886) 33 Ch D 127 applied.) 

(’05) 1 Cal h Jour 337 (344 to 347) (DB), Surjirain Maricari v. Barhvideo 
Period. (Per Mookerjee, J.) 

(*36) 23 AIR 1936 All 636 (638, 639) : 58 All 912 : 164 Ind Gas 725 (DB), Bavi 
Sarup v. Bhogwati. 

(’25) 12 AIR 1925 Mad 1108 (1109) ; 86 Ind Gas 434 (DB), Yagnanarayana v. 
Venhatakrishna Boo. 

2. (’19) 6 AIR 1919 All 242 (242): 51 Ind Gas 829 (DB), Arhindakeb v. JagesJiar. 
(Acknowledgment means a lawful ackoowledgmeut given by a person able to bind 
himself by the acknowledgment as and when it is given.) 

(’20) 7 AIR 1920 Mad 1026 (1033) : 62 Ind Gas 833 (DB), Lakshnianan Cheity v. 
Muthia Chetty. (The mortgagor must have retained some substantial right in 
the property at the date of the acknowledgment.) 



EFFECT OF ACKNOWLEDGMENT IN WRITING 


707 


(3) The third group of cases also accepts the principle that it is not 
necessary under this section that the acknowledgment by A 
must have been made before the transfer in favour of c. The 
question as to whether at the time of the acknowledgment A 
must himself have been liable is not decided. But the facts of 
the respective cases show that he was liable at the time of the 
acknowledgment.^ 

The different views discussed above may be illustrated with 
reference to the following examples ; 

(1) A mortgages his property to B and then to c. After the mortgage 

to c, A states that B’s mortgage remains undischarged. 

(2) A mortgages his iiroperty to B and then sells a portion of the pro¬ 

perty to C. After the sale to C, A states that B’s mortgage is 
undischarged. 

(3) A mortgages his property to B and then sells the toliole of it to 

C. But A remains personally liable for the mortgage amount. 
During the subsistence of this personal liability A states that B’s 
mortgage is undischarged. 

(4) A mortgages his property to B. He then sells the vAiole of tlie 

property to C. There is no personal liability under the mortgage. 
After the sale to C, A states that B’s mortgage is undischarged. 

In illustrations 1 to 3 above, according to the first group of cases, 
A’s statement cannot bind C as an acknowledgment at all, notwith¬ 
standing the fact that at the time of the acknowledgment, A was 
himself liable and the acknowledgment would be binding on him. 


(’37) 24 AIR 1937 Lah 507 (511, 612) : 170 Ind Cos 245 : I L R (1937) Lah 171 
(DB), Robert Hercules Skinner v. Bank of Upper India Ltd. (Mortgagor is 
personally liable even if he has parted with equity of redemption.) 

(’32) 19 AIR 1932 Oudh 1 (5) : 138 Ind Gas 800 ; 7 Luck 270 (DB), Aviir Mirza 
Beg V. Lachhvii Narain. (Acknowledgment by person having no interest which 
can be bound by such acknowledgment lacks the “legal quality” of an acknow¬ 
ledgment.) 

(’05) 32 Cal 1077 (1080, 1081) : 9 Cal W N 868 (DB), Krishna Chandra Saha 
Sardar v. Bhairab Chandra Saha Sardar. (In this case it is not expressly laid 
down that acknowledgment by person not himself under liability will not be 
good. But pointed attention is drawn to the fact that in the case before the 
Court the acknowledgment is by a person who was himself liable in r^ard to the 
right acknowledged.) 

3. (’27) 14 AIR 1927 Mad 849 (349, 350), Arokiam Asary v. Vavana Rowthan. 
{Othidar of property, subject to mortgage with another, making default in>paying 
Government dues and the land sold for arrears and purchased by ihe.Othidar 
himself—Acknowledgment of liability by mortgagor to mortgagee—Acknowledg¬ 
ment is binding on Othidar.) 

(’82) 19 AIR 1932 Oudh 314 (816) ; 7 Luck 26 : 139 Ind Cas 626 (DB). Bam 
Sahai v. Kunwar Sah. 


(’80) 17 AIB 1930 Oudh 56 (56) : 5 Luck 444 : 124 Ind Cas 485 (DB), Nigah AH 
Khan v. AqiluUah Khan. 
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Section 19 
Notes 35-37 


Accor<lini? to tlic sccoucJ gi’oup of Ctises, tliG ackiiowl 6 dgiii 0 nt 'vsill b© 
biiKlir-- on C. because at the time when it was made A was himself 
lial l.- I’oL- Ihe mortgage debt. 

As regards the fourth illustration, according to the first group of 
cases, the acknowledgment of A will not bind C because it is made 
after c derives his title. According to the second group of cases, the 
acknowledgment will not bind C, as not having the “legal quality” of 
an acknowledgment, i.e., as not being given by a person who was 
himself liable. 

As seen in Note 25 the view that an acknowledgment can be 
made by a person who himself is under no liability at the time of 
acknowledgment is not correct on principle. 

36. Renewal of first mortgage after second mortgage— 

Kffect. _"When a mortgage is renewed, the mortgagee is entitled to 

a fresh period of limitation from the date fixed for payment under 
the renewed mortgage. This, however, is not because the renewal 
implies an achnowledgment of liability with reference to the original 
mortgage. The mortgagee’s right to a new period of limitation is 
based on the fact that the renewal gives him a fresh cause of action. 
See also the undermentioned case.^ 

Though the renewal of a mortgage furnishes a new cause of action, 
the mortgagee is entitled to priority over intermediate mortgagees to 
the extent of the amount of the prior mortgage.^ 

See also Article 132 Note 15. 

37. “Fresh period of limitation shall be computed from 
the time when the acknowledgment was so signed.” The 
effect of an acknowledgment under this section is that the plaintiff 
is entitled to a fresh period of limitation from the time when the 


Note 36 

1. (’25) 12 AIR 1925 Mad 1108 (1109) : 86 Ind Cas 434 (DB), Yagnanarayana v. 
Venkata. 

2 (’39) 26 AIR 1939 Lah 212 (214), Abdullah v. Ishag Mohammad. (Mortgage 
^thout possession—Stipulation in mortgage that mortgagee is entitled to take 
possession on default in payment of annual interest — Mortgagor subsequently 
mortgaging the equity of redemption in the properties to the mortgagee in lieu 
of payment of interest defaulted for five and half years—Suit for possession by 
mortgagee on subsequent default on the basis of original mortage — Held that 
the execution of the second mortgage satisfied the cause of action based on the 
•first default and that therefore the starting point for limitation was not the first 
default but the subsequent default and there was no question of extending the 
period of limitation by the acknowledgment contained in the second mortgage.) 

3. (’18) 5 AIR 1918 Mad 1327 (1329, 1330) : 38 Ind Cas 240 (DB), Velayuda 
Beddi v. 7'?nrsim?ia Beddi. 

(’25) 12 AIR 1925 Mad 1108 (1109, 1110): 86 Ind Cas 434 (DB), Yagnanarayana 
V. Venkata. 
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acknowledgment is signed.^ Under the Acts of 1871 and 1859. it was Section 19 
expressly provided that the length of the fresh period of limitation Notes 37-38 
depended on the nature of the original liability. This provision has 
been omitted in the Acts of 1877 and 1908. But the omission does not 
mean any change in the law. The fresh period is to be computed from 
the date when the acknowledgment is siqnedP- But, under S. 12 cl. (i), 
in computing the fresh period the day on which the acknowledgment 
is signed should be omitted.^ 

The fresh period of limitation computed under this section is 
period “reckoned’* wnthin the meaning of s. 6, and hence, where the 
plaintiff is under any of the disabilities mentioned in that section at 
the time of acknowledgment, he is entitled to the benefit of that 
section also.^ See also Note 14 under section G. 

38. Admissibility of oral evidence as to date of acknow¬ 
ledgment—Sub-section (2). — Sub-section ( 2 ) of this section provides 
that where the writing containing an acknowledgment is undated, oral 
evidence may be given of the time when the acknowledgment was 
signed. This shows that the date of an acknowledgment need not be 
mentioned in the writing which contains the acknowledgment.^ 

^ Note 37 

1. (’68) 10 Suth W R 478 (480) {Ti'B),RunjeetNarain'V.Slmr€efoonis&a. (Amort- 
gage not having legally been put an end to and 60 years not having elapsed since 
the last recognition of the mortgage by the mortgagee, the mortgagor or bis 
representatives can claim to redeem it.) 

2. (’27) 14 AIR 1927 Mad 1200 (1200) : 106 Ind Cas 619, Soinasundaram Ayyar 
v. Krishna Ayyar. 

(’22) 9 AIR 1922 Nag 256 (258) (DB), Waman v. Deorao. (Where a mortgage 
document dated 1906 acknowledged the liability under a mortgage dated 1904, a 
fresh period of limitation can commence only from 1906, the date of the later 
mortgage, and not from the date fixed for payment of the amount due under that 
mortgage.) 

3. (’23) 10 AIR 1923 Nag 143 (143) : 71 Ind Cas 556, Jainamyan Rrtpuv. FiWioba. 

(Objection was that Section 12 (1) uses w’ord “day” while Section 19 uses “time.” 

Objection overruled.) 

(’90) 13 Mad 135 (137) (DB), Venkataraviayyar v. Kothandaraviayyar. (Under 
Section 3, clause 2 of the General Clauses Act, the word “from” is sufficient to 
exclude the first of a series of days or any other period of time.) 

See also Section 12 Note 3. 

4. (’33) 20 AIR 1933 All 100 (101) : 142 Ind Cas 794 : 54 All 1019 (DB), C/taiidra- 
hhan v. Rajhumar. 

(’90) 13 Mad 135 (138) (DB), Venkataramayyar v. Kothaiidaramayyar. 

(’19) 6 AIR 1919 Lah 177 (178) : 52 Ind Cas 115, Ramji Lai v. Manya. 

(’12) 14 Ind Cas 694 (698) (DB) (Cal). Sarat Chandra Singh v. Sudhan Hari. 

(’86) 23 AIR 1936 All 152 (163) : 161 Ind Cas 330, Lameshchandra v. Dashi Ram 
Bhajan Lai. (6 All L Jour 378 not followed.) 

iSee (’39) 26 AIR 1930 Bom 237 (239, 244) : 163 Ind Cas 225 (DB), Bhalchandra 

Datiatraya v. Chanhaaayya Mallappa. 

Note 38 

1. (’21) 8 AIR 1921 Nag 1 (2) : 65 Ind Cas 279 ; 17 Nag L R 209, Onkar Lai v. 

Raj idoliamed. 
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Section 19 
Notes 38-39 


But the express provision that where the writing is undated oral 
evidence as to the date is admissible, implies that where the writing is 
doted, such e\ idonce will not be admissible. But, even in such cases, 
evidence will be admissible to prove that the date given in the writing 
is a 7)iistale for some other date." (Compare Evidence Act, section 92, 
Proviso 1.) 

Where the date given in writing containing an acknowledgment 
of liability is scored out, it has been held that in such cases, the 
document is 7nidated and that therefore oral evidence may be given 
of the date of the document.'^ In the undermentioned case,^ wliere *an 
acknowledgment bore a date which had been altered, it was held by 
tlie Bombay High Court that it could not be said that the acknowledg¬ 
ment was undated and hence oral evidence to prove the date was held 
to be inadmissible. 

An inference drawn from a document is not o?aZ-evidence.^ 

39. Oral evidence of contents of acknowledgment — 
Sub-section (2). — The expression “contents” of a document simply 
means what is contained in the document. Hence, evidence of contents 
of a document is evidence given for proving what is contained in the 
document. Under the Evidence Act, Ss. Cl, 63, 64 and 65, oral evidence 
of the contents of a document is not admissible excei^t when such oral 
evidence constitutes secondary evidence as defined in S. 63 of the same 
Act and the case falls within one of the categories mentioned in S. 65. 
The provision in sub-s. (2) that subject to the provisions of the Indian 
Evidence Act, 1S72 oral evidence of the contents of an acknowledgment 
shall not be received, merely re-enacts with reference to an acknow¬ 
ledgment of liability the provisions of the Evidence Act on this point. 

In the Act of 1859 , there was no provision corresponding to 
suh-s. (2) of this section. But cl. (c) of S. 20 of the Act of 1S71 ran as 
follows : “When the writing containing the promise or acknowledg¬ 
ment is undated, oral evidence may be given of the time when it was 
signed. But when it is alleged to have been destroyed or lost, oral 
evidence of its contents shall not be received.” It must be remembered 
that at the time of the passing of the Act of 1871, the Evidence Act of 
1872 had not been passed. Nevertheless, under general principles of 
evidence, oral evidence of the contents of documents would have been 
admissible as secondary evidence where, i7iter alia, the document had 


2. (’77) 1877 Bom P J 238 (DB), Amratlal v. Jamnadas. 

3. ( 33) 20 AIR 1933 Mad 104 (105) : 140 Ind Gas 774, Peramcina^fagtm Pillai v. 
Raman Chettiar. 

4. (’02) 26 Bom 128 (130, 131) : 3 Bom L R 374 (DB). Gnlam AH v. Miyabhai. 
(See the criticism of this decision in 12 Mad D Jour 142 (Jour).) 

5. (’33) 20 AIR 1933 Mad 104 (105) : 140 Ind Gas 774, Permanayagan PiUai v. 
Rarnan Chettiar. 
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been lost or destroyed. The effect of the express provision in the above 
clause was to make such evidence inadmissible where the document 
was alleged to have been lost or destroyed. In other cases in which 
secondary evidence would have been admissible under the general law 
of evidence, oral evidence of the contents of documents embodying 
acknowledgments of liability would also have been admissible.^ 

In S. 10 of the Act of 1877, the clause was amended and re-enacted 
as follows: “When the writing containing the acknowledgment is 
undated, oral evidence may be given of the time when it was signed ; 
but oral evidence of its contents shall not be received." It will be noted 
that there were two points of difference between the amended clause 
and the old clause : 

(l) The full stop after the word “signed" was converted into 
a semicolon. 

<2) The words “when it is alleged to have been destroyed or 
lost" in the second part of the clause were omitted. 

Under these circumstances, there was a conflict of decisions as to 
the interpretation of the clause. According to the Bombay High Court- 
the effect of the amendment was to make oral evidence of the contents 
of an acknowledgment inadmissible in all cases, and not only where 
the document was alleged to have been destroyed or lost, as under the 
previous Act. Thus, according to this view, oral evidence of the 
contents of an acknowledgment could not be given even where the 
document was in the possession of the ox^posite iiarty and the case was 
thus one in which secondary evidence of the contents of the document 
would have been admissible under the Evidence Act. 

But, the Calcutta'^ and Madras^ High Courts took a different view 
of the matter. According to these High Courts, the clause did not 
preclude the admission of oral evidence of the contents of a document 
embodying an acknowledgment where secondary evidence of such 
contents would have been admissible under the Evidence Act. In 
giving reasons for the above view, the Calcutta High Court in Shamhhu 


Note 39 

1. (’86) 12 Cal 267 (268,269) (DB), Shambhu Nath Nath v. Barn Chandra Shaha. 

2. (’88) 12 Bom 268 (269) (DB), Ziulnisui Ladli Begum v. Motidev Jiatandev. 

3. (’86) 12 Cal 267 (270, 271) (DB), Shavibhu Nath Nath v. Itam Chandra 
Shaha. 

t’86) 13 Cal 292 (294, 295) (DB), Wajibun v. Ka<lir Buksh. (Where an original 
account book containing an acknowledgment of debt had been filed in Court and 
subsequently lost, it was held that secondary evidence of such acknowledgment 
might be given, notwithstanding the words of S. 19 of this Act.) 

4. (’92) 16 Mad 491 (492) : 2 Mad L Jour 253 (DB), Chathu v. Virarayan. 
(DMument containing aclmowledgment was in possession of defendant. Held that 
secondary evidence of its contents was admissible.) 


Section 19 
Note 39 


712 EFFECT OF ACKNOWLEDGMENT IN WRITING 

Section 19 Nath Nath v. T^ani CJuDulra Shalia,^ observed as follows : 

Notes 39-40 

“ One branch of the law of Evidence is tliat already referred to. 
It is contained in S.04 and the following sections of the Evidence 
Act, and it determines the cases in which secondary evidence may 
he given of the contents of a document not produced. Another 
branch of that law is contained in S.91, and the following sections. 
It deals witli tlic question how far oral evidence, or evidence of 
oral communications, may be given to vary, control, or add to the 
effect of a document. 

The first part of the paragraph before us [sub-s. (2) of S. 19] clearly 
belongs to the latter branch of the law. And, it would seem, the 
object was to remove any question which might otherwise have 
arisen whether the rules generally excluding oral evidence to alter 
the effect of documents might not exclude oral evidence of the date 
of an undated document, where the date is an essential matter. 
Accordingly, it is said that oral evidence of the date of the document 
may be given. The paragraph then proceeds: ‘but oral evidence of 
its contents shall not be received.* These latter words are introduced 
with a ‘but,’ and they speak not of secondary evidence but of oral 
evidence. A\^e do not think they ought to be understood as dealing 
with an entirely different branch of the law of evidence from the 
earlier part of the sentence, and as repealing S. 65 of the Evidence 
Act, so far as it relates to acknowledgments. We think the words 
in question are of the nature of a saving clause, guarding against 
the supiDosition that the prior words interfere with the general 
rules as to oral evidence further than the express words require. 

By the introduction of the words “subject to the provisions of 
the Indian Evidence Act, 1872“ into this clause the Legislature has 
now given effect to the above view, namely that secondary evidence 
may be given to prove the contents of an acknowledgment in cases in 
which such evidence is admissible under the Evidence Act. But, the 
reasoning of the Calcutta High Court in the above passage is not 
correct. It has proceeded on the view that evidence of the date of 
an undated document and of the contents of a document W’ould fall 
within the category of evidence given for altering the effect of a 
document, while neither class of evidence would fall under such 
category. In the former case the date not being specified in the 
document at all, there is no question of altering the effect of the 
document by external evidence. In the latter case, evidence given to 
l^rove what is contained in a document cannot be evidence the object 
of which is to control or alter the effect of the document. 

40. Oral evidence of the factum of acknowledgment. — 
An acknowledgment of liability is required by this section to be in 


5. (’86) 12 Cal 267 (269, 270) (DB). 
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•writing if it is to be relied on for saving limitation. Hence, an 
acknowledgment which is relied on for such a purpose is a “matter 
required by law to be reduced to the form of a document" within the 
meaning of S. 91 of the Evidence Act. Hence, under that section, the 
fG,ct that an acknowledgment of liability has been made in writing 
cannot be proved except by the production of the document itself or 
by secondary evidence of the contents thereof.^ In this connexion, the 
distinction between proving the contents of a document and proving 
the facts recorded in such document must be remembered.^ The 
prohibition against the admissibility of oral evidence (except in certain 
cases) as to the contents of an acknowledgment arises under the second 
part of sub-section (2) of this section, which it has been seen, merely 
re-enacts with reference to acknowledgments of liability the general 
provisions of the Evidence Act on the point. The prohibition against 
the reception of such evidence for proving the factum of an acknow- 
ledgment in writing arises under section 91 of the Evidence Act. 

41. Admissibility of evidence for contradicting or 
varying, etc., matters stated in document containing 
acknowledgment of liability. — Though, as seen in Note 32. 
external evidence is not ordinarily admissible for the purpose of 
construing a document alleged to contain an acknowledgment of 
liability, such evidence is admissible for the purpose of contradicting, 
varying, adding to or subtracting from the contents of such document. 
The reason is that the prohibition contained in S. 92 of the Evidence 
Act against the admission of evidence to contradict, vary, add to or 
subtract from the terms of a written instrument does not apply to 
unilateral documents like acknowledgments of liability.^ Hence, not- 
withstanding that a document admits that a liability exists at a 
certain time, evidence is admissible to show that the liability did not 
exist at that time. Similarly, where a person executes a document 
containing an acknowledgment of liability and, at the same time, 
orally promises to pay thfi debt, the oral promise can be proved in 
order to show that there w'as a fresh contract between the imrties and 
not merely an acknowledgment of liability.^ 


Note 40 

1. (’21) 63 Ind Cas 490 (491) (DB) (All), 7/ari MuriU v. Raynhit. (When plaintiff 
relies upon written statement in previous suit as amounting to acknowledgment, 
be ought to produce that statement or a certified copy of it; the production of 
the decree in the suit will not suffice, nor is the plaint in that suit admissible as 
secondary evidence of the contents of the written statement.) 

2. See Woodrofie and Amir All’s *‘Law of Evidence,” 6th Edition, page 552. 

Note 41 

1. (’80) 17 AIK 1930 Nag 298 (299) : 26 Nag L B 320:127 Ind Cas 894, CMiedilal 
V. ManoharUU. (Acknowledgment is not a document contemplated in S. 92 of 
Evidence Act.) 

2. (’80) 17 A I R 1930 Nag 298 (299, 800) : 26 Nag L R 320 : 127 Ind Cas 894, 
Chhedilal v. ManoharUU. 



Section 19 
Notes 40-41 


714 


EFFECT OF ACKNOWLEDGMENT IN WBITING 


Section 19 ^2. Acknowledgment need not specify exact nature of property or 

Notes 42-44 

43. Acknowledgment of liability coupled with averment 
that time for payment, etc., has not yet come. — Under 
ex)>laiiation I of this section, an ackno'N\’ledgment may be sufficient 
altliough it is coupled with an averment that the time for payment, 
etc., has not yet come. Thus, where a judgment-debtor states that the 
amount due under the decree remains unpaid but that the time for its 
imyniont has not yet conic, Iiis statement is a sufficient acknowledg¬ 
ment of liability under the decree.' 

An admission of a debt with the averment that the time for 
payment has not yet come must be distinguished from a statement 
that a sum of money will become due on the happening of an event, 
future and nneortain. In the latter case, there is no acknowledgment 
of a debt at all, but only the allegation of incidents out of which a 
debt may at some time arise.^ 

44. Acknowledgment of liability may be accompanied 
by refusal to pay, etc. — Under explanation i, an acknowledgment 
of liability under the section may be coupled with a refusal to pay or 
deliver the thing claimed. Thus, an admission that a debt is due from 
the defendant but that he is unable to pay it to the plaintiff as there 
are other claimants to the money, is sufficient acknowledgment for the 
purpose of the section.' Similarly, ftn assertion that a method of 
-payment had been provided which it was the duty of the creditor to 

resort to before seeking to enforce the remedy against the debtor does 
not affect the efficacy of an admission of liability made by the debtor 
for the purposes of this section.^ But, there must be a clear admission 

Note 43 

1. (’22) 9 AIR 1922 Cal 187 (189) : 64 Ind Cas 993 (DB), Paresh Nath Pal v. 
Isinail Sa7-dar. 

2. ('67) 3 Mad H C R 303 (311) (DB), John Young v. MangalpiUg Bamaiga. 

Note 44 

1. (’19) 6 AIR 1919 Mad 941 (942) : 46 Ind Cas 973, Subba Boo v. Parasurauia 
Pattar. 

iSee (’41) 28 AIR 1941 Oudh 254 (255, 256) : 192 Ind Cas 885 (DB), Deputy 
Co 7 nmissioner^ Kheri v. Bam Kumar Saxena. (A letter written by the agent of 
the debtor that the debtor is unable to pay money to the creditor and that 
something will be paid when money is recovered is sufficient acknowledgment.)] 
{See also (’99) 26 Cal 204 (217) : 2 Cal W N 718, Bimgo Dali Dohea v. Wilson. 
(Letter by defendants to plaintiffs* attorney to the efiect that the defendants 
were willing to pay the rent in question in case the plaintiffs should show a title 
to give a good receipt to the defendants that would satisfy their lawyers, held to 
be a sufficient acknowledgment.)] 

2. (’36) 23 AIR 1936 Mad 943 (944): 170 Ind Cas 288, v. Sahapathy 

Pathan. 

{See also (’31) 18 AIR 1931 All 560 (561,562); 134 Ind Cas 254 (DB). Salig Bam 
V. Badhay Shiam. (Fresh note executed in renewal of earlier pronote — Endorse¬ 
ment on earlier note to the effect that “in lieu of the earlier pronote a second 
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of liability in order to constitute a valid acknowledgment under this Section 19 
section. A mere statement that the liability existed once but has since Notes 44-46 
been discharged is not an acknowledgment of liability coupled with a 
refusal to pay. The reason is that in such a case, there is no admission 
of a subsisting liability.^ 

45. Acknowledgment of liability coupled with a claim 
of set-off—Under explanation i to this section, an acknowledgment 
of liability may be coupled with a claim of set-off. Thus, where the 
defendant admits that he owes a certain sum to the plaintiff but 
states that he is entitled to set off against this sum another sum which 
the plaintiff owes him, the admission is sufficient acknowledgment 
under this section.^ 

But, there must be a definite admission of liability by the 
defendant. Thus, where in reply to a demand made by the plaintiff, the 
defendant claims that the debt has been discharged and states that he 
owes nothing because he has paid a liundi on account of the creditor, 
there is no acknowledgment of liability coupled with a claim of set-off. 

But it is a direct and express repudiation of the debt giving details of 
the manner in which it has been discharged.^ Similarly, a statement 
that the money claimed is not due, but that if it is. it must be set off 
against an amount due from the plaintiff, is not an acknowledgment 
of liability coupled with a claim of set-off. It is a denial of liability 
with a claim by way of set-off in the alternative.^ So also, where a 
defendant denies that he owes anything and claims that it is the 
plaintiff that owes him a certain sum, but admits that the latter is 
entitled to sot off a certain amount against his claim, there is no 
acknowledgment of liability under this section. The reason is that in 
such cases there is no acknowledgment of liability coupled with a 
claim of set-off, but thei’e is an assertion of a claim coupled with an 
admission of a right to set off reducing the amount claimed.^ 

46. Acknowledgment not addressed to person entitled, 
sufficiency of — Kxplanation I. — Explanation i to the section 

note wns executed and the former thereby became void" — Held that the 
endoreement did not deny liability under the earlier note but only said that a 
different security was given for it. There was no allegation of the liability 
having been discharged or paid off. Endorsement amounted to acknowledgment 
of liability.)] 

3. (*19) 6 AIR 1919 Mad 317 (319): 42 Mad637 : 50 Ind Cas 380(DB), Rangasaini 
' Cheiti V. TJtangavelu Chetli. (Per Sesbagiri Aiyar, J. — Following AIR 1917 
Mad 892.) 

See also Note 20. 

Note 45 

1. (’21) 8 AIR 1921 All 336 (837) : 69 Ind Cas 941 : 43 All 216 (DB), Curlender 
V. Abdul Hamid. (Letter enclosing account and showing how account settled.) 

2. (’18) 20 Ind Cas 10 (11) (DB) (All), Badri Daes v. Manohar Dass. 

3. (’13) 21 Ind Cas 30 (31) (DB) (Mod), Shaik Meera Sahib d Co. v. Nainar 
Lvhhay. 

4. (’87) 1867 Pan Re No. 60, Murree Brewery Co. v. Uazura Med. 

<’27) 14 AIR 1927 All 317 (317, 318): 100 Ind Cas 189, Jugal Kiehore v. T. Caul. 
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Section 19 
Note 46 


provides that an acknowledgment for the purposes of this section may¬ 
be sullicient “ although it is addressed to a person other than the 
person entitled to the property or right.” 

I'hc first ijucstion that arises on the above words is whether they 
imply that an acknowledgment under this section must be addressed 
or communicated to anyone. On this point, there is a conflict of 
decisions. One view is that the section contemplates only an acknow¬ 
ledgment addressed or communicated to some iDarticular person,^ 
so tliat an entry in the defendant’s own book, not communicated 
to anyone else will not be a sufficient acknowledgment under this 
section.^ The other view is that the section does not imply that an 
acknowledgment of liability must be addressed to some person^® but 
only ]n*ovides that if it is addressed to any person, it is not necessary 
that it must be addressed to the person entitled. Thus, according to 
this view, an acknowledgment under this section may be contained 
in a wilU^ 

Where an acknowledgment of liability is addressed to any person, 
it is clear from the language of explanation I that it need not be 
addressed to the plaintiff or to anyone through whom he claims.^ In 


Note 46 

1. (’06) 33 Cal 613 (618, 619) : 3 Cal L Jour 376 : 10 Cal W N 531 (DB), Emam 
Ali V. Baij Nath Ram Sahu. 

2. (’85) 10 Bom 71 (73) (DB), Mahalakshmibaiv. Firm of NageshwarPurshotam, 

(’89) 1889 Bom P J 104 (DB), Ziaulnisa v. Bai Ichha. (Transfer of a debt in 

defendant’s book to plaintiff’s name as heir of the original creditor, was in itse 
not an acknowledgment*) 

2a. (’39) 26 AIR 1939 Bom 237 (248) : 183 Ind Cas 225 (DB), Bhalchandra Dat^ 
tatraya v. Chanhasappa Mallappa. (An acknowledgment made in a document 
though not addressed to any person is a valid ackn 9 wledgment.) 

(’38) 25 AIR 1938 Pat 180 (181) : 174 Ind Cas 779 (DB), A7nrit Naraijan Singh 
V Baijnath Pandey. (Acknowledgment addressed to dead person is sufficient — 
Acknowledgment contained in a document executed in favour of a person who at 
the time of execution was dead is valid.) 

(’19) 6 AIR 1919 Cal 48 (50) : 53 Ind Cas 898 (DB), Janardhan Shaha v. Radha 
Bullav. (Abicbalnama stating that accounts are remaining unadjusted which the 
arbitrators are to adjust amounts to acknowledgment.) 

[See also (’37) 24 AIR 1937 All 260'(261) : 168 Ind Cas 152, Soudagar v. Joti 
Prasad. (If the debtor and creditor agree to the debtor’s making an entry in the 
books that a sum has been paid, whereas in fact it has not been paid, it might 
be that the entries could in certain special circumstances, amount to anacknow- 
ledgment by debtor.)3 

3. (’93) 16 Mad 366 (368) : 3 Mad L Jour 191 (DB), Vppi Haji v. Maminavan. 

4. (’40) 27 AIR 1940 Bom 172 (174) : I L R (1940) Bom 225 : 188 Ind Cas 805 
(DB), Abdul Latif v. Jawhar State. 

(’38) 25 AIR 1938 Mad 865 (875) ; 181 Ind Cas 827 (DB), Ramanathan Chettiar 
V. Dawlat Singjee. (Mortgagor while executing another mortgage in respect of 
suit properties addressing a letter to proposed mortgagee containing a statement 
that suit properties are under equitable mortgage with plaintiff.) 

(’21) 8 AIR 1921 Bom 291 (293) : 45 Bom 934 : 61 Ind Cas 406 (DB). Pranjiwan 
Bos V. Bai lHani. (Entry made in a roister of sanads, showing that the sanad- 
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some early decisions,® however, a contrary view was taken and it was 
held that an acknowledgment under this section must be addressed 
to the plaintiff or some one through whom he claims. It is submitted 


bolder is a mortgagee and signed by the sanad-holder, is sufficient acknowledg¬ 
ment.) 

(’06) 33 Cal 1047 (1058) : 33 Ind App 165 ; 4 Cal L Jour 94 : 8 Bom L R 501 : 10 
Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 525 : 2 
Nag L R 130 (PC), Maniravi Seth v. Seth Ru'pchand. 

(’13) 18 Ind Cas 95 (96) (All), TJar Narayan v. Sheo Prasad. (Statement in the 
sale deed that the property is a mortgaged property is sufficient acknowledgment 
for the purpose of redemption.) 

(’09) 4 Ind Cas 579 (581) (All), Jai Gopal Misir v. Sheo Sagar Singh. 

(’08) 1908 All W N 226 (227), Lachini Chand v. Allah Dia. 

(’28) 15 AIR 1928 Cal 850 (852) : 115 Ind Cas 263, Manikya Bewa v. Pnshpa 
Charan Majhi. (Acknowledgment made in a document to which creditor is not a 
party is valid.) 

(’26) 13 AIR 1926 Cal 686 (687) ; 91 Ind Cas 461 (DB), Aziziir Rahman v. Rama- 
chandra. (A statement contained in a kohala that a certain mortgage on some of 
the properties comprised in the kohala is still subsisting has the effect of an 
acknowledgment.) 

(’14) 1 AIR 1914 Cal 795 (797) : 22 Ind Cas 650 (DB), Onrxi ChnranwSnrendra. 
(’10) 8 Ind Cas 788 (790) (DB) (Cal), Nistarini Dehi v. Chandi Dasi Dcbi. 

(’03) 30 Cal 687 (689) (DB), Ambica Dat Vyas v. Nityannnd Singh. 

(’23) 10 AIR 1923 Lah 369 (370) : 76 Ind Cas 751 (DB), Lnhha Mai v. TmanDin. 
(Admission of liability contained in an endorsement of the Sub-Registrar a!)Out 
admission of execution and receipt of consideration and signed by the debtor is 
sufficient acknowledgment.) 

(’09) 4 Ind Cas 902 (906) : 1910 Pun Re No. 43 (DB), Abdul AH v. Von Goldstein. 
(’97) 1897 Pun Re No. 9, Jalli v. Mahar Pir BaJehsh. (Statement made by mort¬ 
gagees in a deed of mortgage executed by them that the land was mortgaged to 
them amounts to an acknowledgment of their liability.) 

(’93) 16 Mad 366 (368) : 3 Mad L Jour 191 (DB), Uppi Haji v. Mammavan. 
(Acknowledgment contained in will.) 

(’84) 7 Mad 392 (396) : 8 Ind Jur 186 (DB), Raman v. Vairavan. (Letter by the 
drawer of a hundi to the drawee asking him to pay the amount covered by the 
hundi to the person, in whose favour it is drawn, is a sufficient acknowledgment 
for the debt due as well on the account as on the hundi (hundi given for debt due 
on account).) 

<’31) 18 AIR 1931 Oudh 54 (56) : 130 Ind Cas 347 (DB), Aijaz Husain v. Ram 
Sarup. (Admission of liability contained in a deed of gift executed by the debtor 
in favour of his son constitutes a valid acknowledgment.) 

(’19) 6 AIR 1919 Pat 244 (246) : 49 Ind Cos 868, Jagernath Gir v. Rajman Gir. 
(Acknowledgment in a deed of assignment executed by the obligor in favour of a 
third person is sufficient to save limitation.) 

<’13) 20 Ind Cas 27 (27, 28) : 36 All 437 (DB), Megh Raj v. MathuraDas. (State¬ 
ment acknowledging debt due under a mortgage made and signed before a Judge 
in a suit is sufficient acknowledgment.) 

iSee (’81) 6 Cal 447 (451, 462) (DB), Laljee Shahoo v. Roghoonundttn Lai Sahoo. 
(A creditor who does not openly assent to an amount acknowledged by his debtor 
to be due to him, is nevertheless entitled to take advantage of such acknowledg¬ 
ment so long as it remains unoontradicted and unexplained by his debtor.)] 

S. (’86) 10 Bom 71 (73) (DB), Mahalakshmi Bai v. Firm of Nageshwar 
Purshotam. 

(’06) 83 Cal 613 (618, 619) ; 3 Cal L Jour 676 : 10 Cal W N 551 (DB), Imam AH 
V. Baijnath^ 
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Section 19 
Note 46 


that this view cannot he supported. One of these decisions^ bases its 
view on the fact that explanation I to this section only says that an 
acknowledgment not addressed to the person entitled may be sufficient 
and not that it shall be sufficient. It is submitted that the reasoning 
is not clear. The same decision also professes to follow the judgment 
of tlie Privy Council in Vijapoory Moodliar v, Yeo Kay7 In the 
above judgment, no doubt, the following passage occurs : 

He (tlie defendant) does not admit that he was liable to be turned 
out of possession, or that anyone had a right of possession against 
him, iior does he make any admission at all to the 'plaintiff 
or to anyone through whom he claims.'" 

But, in the face of the clear language of the section, it must be 
held that the Privy Council in the above passage merely meant to 
state as a fact that in the case before them there was no admission 
matle to the plaintiff or to anyone through whom he claimed, rather 
than to lay down as a proposition of law that an acknowledgment of 
li<ability under this section must be addressed to the plaintiff or some 
one through whom he claims. That this is so, is clear from the fact 
that the Privy Council itself in later decisions^ has only proceeded 
on the view that an acknowledgment under this section need not be 
addressed to the plaintiff or to anyone through whom he claims. 

In Fatimatnlnissa Begum v. Sunday Das?^ a decision of the 
Privy Council, (in w'hich it was held that the alleged acknowledgment 
was not sufficient) the following passage occurs : 

. and that is an application for mutation of names in 1839 
which was not an acknowledgment made to the mortgagors, but 
only an official proceeding to substitute the successor of a mort¬ 
gagee for his predecessor under the title which then actually 
existed.'’ 

In view of the above discussion, this passage cannot be taken to 
imply that an acknowledgment of liability must be addressed to the 
person entitled. The passage must be taken as meaning only that in 
the particular case, there was no sufficient acknowledgment. 

6. (’06) 33 Cal 613 (618) : 3 Cal L Jour 576 : 10 Cal W N 551 (DB). Imam .la 
V. Baijnath Ram Sahu. 

7. (’87) 14 Cal 801 (808) : 14 Ind App 168 : 5 Sar 50 : 11 Ind Jur 397 (PC). 

8. (’06) 33 Cal 1047 (1058) ; 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L R 501 : 
10 Cal W N 874 : 16 Mad L Jour 300 ; 3 All L Jour 525 : 2 Nag L R 130 (PC), 
Hlaniram Seth v. Seth Rupchand. 

(’32) 19 AIR 1932 P C 55 (56) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Cas 798 
(PC), Bageshtvari Charan v. Jagar Nath Ktiari. 

(’98) 25 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (PC), Stthha- 
moni Chotvdhrani v. Ishan Chunder Roy. 

(’13) 18 Ind Cas 909 (910) : 37 Bom 326 : 40 Ind App 68 (PC), Hiralal Ichhatal v. 
Desai Narsilal Chaturbhujdas. 

8a. (1900) 27 Cal 1004 (lOll, 1012) : 27 Ind App 103 : 4 Cal W N 566 (PC). 
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Illustrations, 

1. A was the mortgagee with possession of certain rights in lantl 
which later were commuted into a fixed money allowance to be paid 
from the Government Treasury, a received such money payments 
from the Government and gave to Government receipts for such 
payments, signed by him as mortqagee. It was held tliat the receipts 
eonstituted acknowledgments of liability (i.e., liability to be redeemed) 

within the meaning of this section and saved limitation for a suit for 
redemption of the mortgage.** 

2. A, the proprietor of an estate, governed by the Chota Nagpur 
lijncumbered Instates Act, made a gift of certain property to another. 
Under section 12 of that Act, the owner could not alienate any of his 
properties without the previous sanction of the Commissioner. Such 
sanction being absent in the case, the donee applied to the Commissioner 
praying that the gift might be sanctioned or that a fresh gift might be 
ordered on the same terms. The implied admission of the want of title 
contained in the application was held sufficient acknowledgment under 
this section though the admission was made to a third person, viz., the 
Commissioner, and not to the plaintiff (owner of the estate) or some 
one on his behalf.^** 

3. An acknowledgment of a debt contained in a letter to the 
attorney of the creditor is sufficient for the puriwse of this section.** 

4. An acknowledgment of a debt made to the creditor’s brother is 
sufficient under this section.*^ 

6. An acknowledgment by a mortgagee of the mortgage and of his 
liability to be redeemed may be contained in a deed of sub-mortgage** 
or other document executed by him in favour of a third person.^* 

G. An acknowledgment of liability may be contained in a document 
presented or addressed to the Court. (See Note 47 .) 

7. A dispute having arisen among the members of a Hindu joint 
family as to their respective liabilities in regard to certain debts owed 
by the family, the matter was referred to arbitration. The agreement 


9. (’18) 18 Ind Cas 909 (910) : 37 Bom 326 ; 40 lod App 68 (PC), Uiraldl 
IchhdUU V, Deaai Narasilal Chaturbhujdas. 

10. (’82) 19 AIR 1982 P C 65 (56) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Cas 
798 (PC), Bageihwari Charan v. Jagarnath Kxutri. 

11. (’26) 18 AIR 1926 Cal 1140 (1142, 1143) : 97 Ind Cas 710 (DB), Shamsud AH 
V. Miriam’ 

12. (’28) 111 Ind das 617 (618) (DB) (Bom). Pandurang Shivram v. Maruti 
Niloba. 

13. (09) 1 Ind Cas 610 (511, 512) (All), Oendamal v. Ilahi Bukah, 

14. (’04) 6 Bom L R 88 (40) (DB), Vithu v. Keahav. 

(*82) 19 AIR 1932 Bom 581 (684) : 189 Ind Cas 218, Amarchand Bajaram v. 
Nara^n Vxahnu. 


Section 19 
Note 46 
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Section 19 of refoionco io ai-bitration contained an ackno^^•ledglnent of liability to 
Notes 46-47 the creditor. It was held that though the acknowledgment was not 

niado to tlio creditor but was only contained in a document embodying 
liie nintnnl arrangement between the members of the family, it was 
out'iieieid under this section. 

«. An acknowledgment of a debt contained in a document executed 
in favour of a person who is dead at the time of the execution of the 
document is sufficient under this section.*^ 

0. An acknowledgment of a debt in an apidication before a Debt 
Conciliation Board is sufficient under this section.^' 


Although thus, an acknowledgment under this section need not 
be addressed to the plaintiff or some one through whom he claims, 
the liability admitted must be a liability to the plaintiff ov some one 
througli whom lie claims. This is clear from the fact that the section 
requires an acknowledgment of liability in respect of the particular 
property or right claimed in the suit.'® 

47. Admission contained in document addressed to 
Court. — As seen in Note 46 above, an acknowledgment under this 
section need not be addressed to the plaintiff or anyone through whom 
he claims. Hence, an acknowledgment contained in a document 
presented to a Court is sufficient for the purposes of this section.' 

15. (’39) 26 AIR 1939 Siml 113 (123) : I L R (1939) Kar 693 : 181 Ind Cos 596, 
TiUnvidas Mathradas \. Kalianji Gordhadas. (In this case an acknowledgment 
of a debt contained in a reference to arbitration was held sufficient under the ^ 
section though the arbitration failed.) 

(’27) 14 AIR 1927 All 488 (489, 490) : 102 Ind Cas 181 : 49 All 801 (DB), PJntl 
Singh v. Bhojraj. 

16. (’38) 25 AIR 1938 Pat 180 (181) : 174 Ind Cas 779 (DB), Anirit Narayaii 
Singh v. Baijnath Pandey. 

17. (’40) 27 AIR 1940 Nag 214 (215) : 190 Ind Cas 818, Jawanmal v. Akaji. 
[But see (’41) 28 AIR 1941 Nag 95 (96, 97) : 194 Ind Cas 120 (DB), Udhao 
Nanajiv. Narayan Vithoba. (The statement contained in the debtor’s applh 
cation to the Debt Conciliation Board cannot be regarded as an admission 
within S. 65 (b), Evidence Act—It is a statement—Under S. 6 of the Debt 
Conciliation Act the statement is not to be deemed a statement of the amount 
admittedly due but the amount claimed.)] 

18. (’87) 14 Cal 801 (808) : 14 Ind App 168 : 5 Sar 50 : 11 Ind Jur 397 (PC), 
Vyapoory Moodliar v. Yeo Kay. 

(’93) 16 Mad 220 (228) : 3 Mad L Jour 35 (DB), Venkata v. Parthasaradhi. (Per 
Wilkinson, J.) 

(’36) 23 AIR 1936 Lah 659 (660) : 165 Ind Cas 74, Ishai’ Singh v. SadJni Sihgh. 
(Bond executed in favour of several persons having equal shares—.Acknowledge 
ment in favour of only one person—Not sufficient os regards others.) 

Note 47 

1. (*33) 20 AIR 1933 All 364 (366) : 55 All 393 : 146 Ind Cos 836 (DB), Adya 
Prasad v. Lai Oirjish. (Letter given by decree-holder to judgment-debtor not 
to take out execution for some time—Application by judgment-debtor to Court 
■to place letter on record is acknowledgment of liability of amount due under 
decree.) 



EFFECT OF ACKNOWLEDGMENT IN WIilTING 721 

V 

Illustrations. 

1. An admission of liability contained in a i^laint may operate as 
an acknowledgment under this section.^ 

2. An admission of liability contained in a written statement may 
amount to an acknowledgment of liability under this section.^ 

■(’33) 20 AIR 1933 All 99 (100) : 142 Ind Cas 784 (DB), Md. Rafi v. Kriya 
Ramji. (Dakhalnama filed by mortgagee ia execution proceedings against mort¬ 
gagor—Dakbalnama containing admission of existence of mortgage is sufficient 
acknowledgment by mortgagee of such mortgage.) 

(’14) 1 AIR 1914 All 294 (296) : 22 Ind Cas 816, Bhola Nath v. Ghure. (Compro¬ 
mise of proceedings in Court containing acknowledgment.) 

( 37) 24 AIR 1937 Cal 226 (229) : 172 Ind Cas 121, Sm. Sudhartoyee Bose v. 
Bhujcndra Nath. (Acknowledgment in the course of execution proceedings is 
sufficient to save limitation for suit subsequently brought.) 

( 10) 6 Ind Cas 366 (367) (DB) (Calh Bindeswari Koer v, Awadh Behary Lai. 

(Compromise to have rest of decree executed at future time is acknowledgment.) 

( 07) 6 Cal L Jour 141 (142) (DB), Brojo Nath Saha v. Gaya Sundari Dassya. 
(Petition in which the judgment-debtor agreed to pay acertain sum to the person 
who attached the decree and took out execution, constitutes an acknowledgment 
of liability to the decree-holder’s representative.) 

^(’95) 23 Cal 374 (387) (DB), Norendra Nath Pahari v. Bhiipendra Narain Roy. 
(Petition on behalf of judgment-debtor admitting liability for judgment-debt and 
making part payment.) 

(’06) 1906 Pun L R No. 23, p. 83 (DB), Kanshi Ram v, Badda. (Ad mission of 
existence of a mortgage contained in an application to the Court for permission 
to make a private alienation of property sought to be proceeded against in execu¬ 
tion, is sufficient acknowledgment of mortgage.). 

18) 5 AIR 1918 Mad 1122 (1123, 1124) : 38 Ind Cas 169 (DB), Para 7 >iasivaji 
Pillai V. Aristotle Chakona. (Receiver of insolvent’s estate applying to the Court 
for permission to sell insolvent’s property—Admission in such application that 
the property is subject to mortgage—This is sufficient acknowledgment.) 

(’09) 1 Ind Cas 240 (242) : 5 Nag L R 8, Vithal v. Gopal Rao. (Application of an 
arrested judgment-debtor, praying for his release and for an order to pay the 
decretal amount by instalments, is an acknowledgment of liability in respect of a 
right of decree-holder.) 

[But see (’39) 26 AIR 1939 Nag 113 (118) ; 184 Ind Cas 139 : I L R (1941) 
Nog 222 (DB), Tapi Bax v. Shankar Lai. (The observations that an entry in a 
’list of reliance’ a local term meaning a list filed in a suit of the documents 
which the party relies on is not acknowledgment as it is not addressed to any 
one juristically connected with the plaintiff, is not correct.)] 

2. (’14) 1 AIR 1914 AH 481 (482) : 36 All 408 : 24 Ind Cas 104 (DB). Baleshtvar 
V. Ram Deo. (Co-mortgagor’s statement in the plaint of a redemption suit that _ 
the other co-mortgagors have been impleaded os defendants, as they would not 
join aa plaintiffs, is an acknowledgment of the latter’s right to redeem.) 

(’24) 11 AIR 1924 All 876 (877) ; 84 Ind Cas 6, Krishna Misir v. Divarka 
■Pandey. (Do.) 

(’21) 64 Ind Cos 979 (979) (DB) (All), Maqsud Husain v. Karimuddin. (Do.) 

><’26) 12 AIR 1926 Lah 629 (629): 86 Ind Cas 859 (DB), ChixnanLal v. Ram Rikh. 
(Admission in a plan filed with a plaint might possibly for certain purposes bo 
regarded as an admission made in the plaint.) 

-(’26) 12 AIR 1926 All 174 (176): 85 Ind Cos 330 (DB), Sanwal Das v. Ali Madhi. 
(Sub-mortgagee’s suit for sale—Description of property as a mortgage interest is 
sufficient acknowledgment.) 

3. (’39) 26 AIR 1989 Cal 399 (402): I L R (1939) 2 Cal 33:187 Ind Cas 831 (DB) 
Ownti Debt v. Jugal Kishore. (Suit by decree-holder for declaring certain aliena- 
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/ 

3 . Tilt' K •lumoiu of a debt by its iuclusiou in the schedule 

of ci-iMlitor-. iib d i\v an insolvent in the course of insolvency proceeding 
will 1 'lih it ni iiiidi'i- this section.’ 


I ... iml.'iiH a-i void—Written statement by mother as guardian ad 

Ill i.t (In- minor judi'inent-debtors admitting decree to be unsatisfied bat con- 
tliat otlior properties left arc sufficient to satisfy decree amounts to 
I Kii ■ Al*)l^ni( nt of flecretal debt.) 

( 10 AlU 19*20 All 242 (242) : llo Ind Cas 027, Chheda Lai v. Ghidam Abbas. 

(I’laintitf suing for redemption—Allegation in jjlaint that defendant is in posses- 
-ion as mortgagee — Written statement of defendant admitting allegation is 
arknowledgment.) 

('Oil 24 Mad HOI (HOH) (DB), Venkataratnam Naulu v. Rnuiaraju. 

r2s) lo .\IH 1928 Cal 850 (851): 115 IndCas 203, Sm. Manikija Bewa v. Puskpa- 
vhnran Majhi. (I’laintifT depositing certain sum with defendant 1 and father of 
defendant 2 — Defendant 1 admitting deposit in written statement in partition suit 
by mother of defendant 2 as next friend.) • 

('HHl 20 AIR 1933 All 352 (353) : 144 Ind Cas 903, Baghubar Dayal v. Banwari 
].al. (In a suit on second promissory note the plaintiff relied on a written state¬ 
ment of defendant admitting the existence of two promissory notes — Held this 
was sufficient acknowledgment.) 

(’09) 3 Ind Cas 19 (20) (DB) (Mad), Kadri Pakkirappa v. Manki Husain Sahib. 
(.‘\cknowledgment in a prior written statement of the delivery of certain articles 
is sufficient to save Umitation in a suit for the recovery of its price.) 

(’08) 3*2 Bom 296 (298, 299) : 10 Bom L 11 374 (DB), Shrinitras Krishna Shiral- 
kar V. Narhar Khando Khanvilkar. (.Acknowledgment contained in an applica¬ 
tion by the judgment-debtor by way of a written statement, wherein he said that 
he was unable to pay the amount then but would pay if time were given hin^ is a 
valid acknowledgment.) 

(’87) 188? Fun Re No. 20, Balmok.xnd v. Bamji Lnh (Suit for redemption — 
Written stateiiieut in former suit containing a distinct acknowledgment of a 
mortgage will give a fresh start of limitation.) 

('14) 1 AIK 1914 AM 98 (99) : 36 All 264 : 23 Ind Cas 429 (DB), Lidarpal Singh ' 
v. Mciva Lnh (Do.) 

(’30) 17 AIR 1930 Oudh 67 (68,69) : 5 Luck 446 : 124 IndCas425(DB), 

Singh v. Sheo Pearey Lai. (Written statement in another suit, admitting rights 
of mortgagee is sufficient acknowledgment.) 

4. (’ll) 9 Ind Cas 944 (945) : 35 Bom 383, Shrigopal Chiranjilal v. Dhanalal. 

(’40) 27 AIR 1940 Cal 210 (210) : I L R (1939) 2 Cal 523 : 188 Ind 280, Sree 
Narain Kayan v. Bhagivandns Chnriwalla. (.An entry of decretal debt in the 
list of creditors signed by the debtor in his application to the Official Assignee 
amounts to an acknowledgment.) 

(’23) 10 AIR 1923 Bom 33 (34): 67 Ind Cas 757 ; 47 Bom 244 (DB), Sidhraj Bhoj- 
raj V. Alillaji. (Pei Macleod, J.) 

(’12) 14 Ind Cas 1 (1) (DB) (Cal), Nanda Lai ^aricari v. Rampal Singh. 

(’12) 13 Ind Cas 603 (604) (DB) (Cal), Rampal Singh v. Nand Lai Mancari. 

(’22) 9 AIR 1922 Lah 316 (316): 66 Ind Cas 387 (DB), JivalaDasv. Hukum Chand, 

(’12) 14 Ind Cas 335 (338) (Lah), Ramdas v. Kanshi Ram. 

(’33) 20 AIR 1933 Mad 565 (565): 143 Ind Cas QSl,Sakala Rattam v. Musalayya. 

(’33) 20 AIR 1933 Mad 104 (104) : 140 Ind Cas 774, Pcmmrtiia^a( 7 a»i v. Raman. 

(’17) 4 AIR 1917 Mad 518 (518) : 36 Ind Cas 389 (DB), Kissendoss v. Khatau 
Makanjee Spinning and Weaving Co. Ltd. (Butsuchan acknowledgment in the 
insolvency petition by a manager of a Hindu family being personal, is not binding 
against other members.) 

(’28) 15 AIR 1928 Rang 326 (327) : 6 Rang 533 : 117 Ind Cas 570, A. K. R. -V. 
21. C. T. Cheltyar Firm v. S. E. Hunnee. 
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i. A applies for probate of the will of b. Objection is raised on 
the ground that A is a debtor to the estate of B. A files a reply to this 
objection wherein he admits his liability. This is sufficient acknow- 
iedgnient under this section.° 


Section 19 
Notes 47-48 


5. An application by a judgment-debtor for the postponement or 

stay of a sale in execution may be an acknowledgment of liability 
under the decree.® 


G. An application to the Court by the judgment-debtor for entering, 

up part satisfaction of decree amounts to an acknowledgment of 
liability under the decree.^ 

7. An application for extension of time for payment of the 

decretal amount is a sufficient acknowledgment of liability under tlie 
decree.*^ 


48. Admission contained in deposition of witness_An 

admission of liability contained in a deposition by a witness may 
amount to an acknowledgment of liability. But, for this purpose, the 
deposition must be signed by the witness.' If the statement is not 

® 

5. (’06) 33 Cal 1047 (1059) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L li 501 ■ 
10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 525 • •> 
Nag L R 130 (PC), Maniram Seth v. Seth Eupchand 

6. (’80) 3 All 247 (249, 250) (FB), Ravthit Rai v. Satgur Rai. 

(’86) 10 Bom 108 (111) (DB), Venkatrav Bapu v. Bijesing Vithalsing. 

7. (’21) 8 AIR 1921 Mad 126 (129, 132) : 61 Ind Cas 979 (DB), Viswanatha 
Sastri v. Sitalakshmi Ammal. 

(’14) 1 AIR 1914 Bom 288 (290) : 38 Bom 47 : 21 Ind Cas 407 (DB), Bachraj 
Nyahalchand v. Babaji Tukaram. 

(’10) 6 Ind Cas 366 (367) (DB) (Cal), Bindeswari Koer v. Awadh Behary Lai. 

(’94) 16 All 228 (231) : 1894 All W N 55, Muhammad Said Khan v. Payag Sahu. 
lAcknowledgroent of liability under decree contained in application certifying part 
satisfaction—Application presented to Collector to whom execution had been 
transferred—Application was held to have been rightly presented to Collector and 
acknowledgment wa.s effective.) 

8. (’08) 32 Bom 296 (298) ; 10 Bom L R 374 (DB), Shrinivas Krishna Shiralkar 
V. Narhar Khando. 

(*82) 8 Cal 716 (717, 718) ; 10 Cal L R 613 (DB), Ram Koomar Kur v. Jahur Ali. 

(’83) 9 Cal 730 (732) : 13 Cal L R 91 : 5 Shome L R 21 (DB), Toree Mahomed v. 
Mahomed Mabood Bux. 

Note 48 

1. (’97) 20 Mad 239 (242) : 6 Mad L Jour 266 (DB), Peria Venkan Udaya Tevar 
V. Subramaniam Chetty. 

(’98) 16 Mad 220 (222) ; 3 Mad L Jour 36 (DB), Venkata v. Parthasaradhi. (Per 
Muthuswami Ayyar, J.; Wilkinson, J., contra.) 

(’ll) 10 Ind Caa 142 (142) (Lah), Attah Ditta v. Karam Chand. 

(’27) 14 AIR 1927 Mad 219 (222, 228, 224) : 50 Mad 648 : 100 Ind Cas 10 (DB), 

Stvaminatha Odayar ▼. Suhbarama Ayyar. (Such acknowledgment need not be 

express but may be implied from the facts and the surrounding circumstances.) 

(’02) 26 Mad 220 (281, 282) (FB), Narayana Ayyar v. Venkataramana Ayyar 

(’IB) 20 Ind Cas 27 (27) : 35 All 487 (DB), Meghraj y. Mathura Das. 
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Section 19 sioiK'd hy tlio \viine33 but is only signed by the Judge or some officer 

Notes 48-49 of tl e Court, the deposition cannot operate as an acknowledgment of 

under tliis section.- The reason is that the Judge or the officer 
dguiug the deposition is not the arjeut of the witness. In other words, 
tlie .ludge or officer does not sign tlie statement on behalf of the 
witness for the purpose of acknowledging his liability but merely fulfils 
:i statutory duty imposed upon him in order to bring into play the 
pres\imption raised by S.80 of the Kvidence Act.^ 

• See also Note 50. 

49. Entry in Settlement Record, etc-Where an entry is 

made in a settlement record or other public record that certa.in 
property is under a mortgage and the record is signed by the parties 
concerned in token of their acceptance of the correctness of the entry, 
the document can he used as an acknowledgment of liability in respect 
of the mortgage.^ But where the record has not been signed by the 


2. (’40) 27 AIR 1940 Nag 354 (355) (DB), Gajadhar Prasad Bamlalv. JJdaichand 
Kap^u'chand. 

(’34) 21 AIR 1934 Rang 282 (283, 284) : 12 Rang 610 : 153 Ind Cas 957. V Po 

-^^^1929 All 332 (333, 334) : 119 Ind Cas 565, Cayadin Singh v. 
Kalka Singh.'] 

3. (’40) 27 AIR 1940 Nag 354 (355. 356) (DB), Gajadhar Prasad Pamlaly.Vdai- 
chand Kapurchand. (The fact that a witness who is a party to the suit voluntarily 
goes into the witness box does not make any difference.) 

Note 49 

1. (’75) 1 All 117 (123, 124) (FB). Daia Chand v. Sarfraz. (Spankie, J., dis¬ 
senting.) 

(’77) 1 All 425 (427) ; 2 Ind .Jur 115 (DB), Daia Chand v. Sarfraz Ali, 

(’09) 2 Ind Cas 469 (470) (DB) (Bom), Biralal Icchalal v. Narsilal. 

(’08) 10 Bom L R 385 (387, 388)(DB), SheikhBahomed-^.Jamaluddin Uohavied. 
(19) 6 AIR 1919 All 401 (402) : 52 Ind Cas 229 (DB), Metva Bam Singhv.Ganga 
Bam. (Entry of mortgage in wajib-ul-arz.) 

(’10) 5 Ind Cas 77 (78) (All), Shankar v. Dharm(m. (Do.) 

(’ll) 10 Ind Cas 215 (216) (All), Maharaj Singh v. Shankar Lai. (Entry in 
khewat attested by mortgagee — Signature made in the handwriting of third 
person but in his presence —Held sufficient acknowledgment.) 

(’27) 14 AIR 1927 Oudh 457 (465) : 105 Ind Cas 93 (DB), Sttraj Baksh v. Ganga. 
(Statement mentioning mortgage by mortgagee in pedigree table of the cosharers 
of a village which was the subject of mortgage and anentry in wnjib-ul-arz signed 
by the mortgagee is sufficient acknowledgment.) 

(’21) 8 AIR 1921 Bom 291 (292, 293) ; 45 Bom 934 : 61 Ind Cas 406 (DB), Pran- 
jivandas Pttrshottaindas v. Bai Mani. (Entry made in register of Sanads 
showing that the sanad-holder is a mortgagee is sufficient.) 

(’33) 20 AIR 1933 Lah 345 (346) : 14 Lah 587 : 147 Ind Cas 1174, Bhagican Das 
V. Said Mahommad. 

\_See also (’88) 1888 Pun Re No. 63, Maksud Ali v. Salar Baksh. {Held, that 
under the circumstances of the case the entries were not sufficiently specific to 
operate as acknowledgment.) 

(’81) 1881 All W N 40 (40) (DB). Dunni v. Basti. {Held, that under the circum¬ 
stances of the case, a statement contained in a Settlement Record styled *‘Tafrik 
Thok Patti” by which the defendant was alleged to have acknowledged the 
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party sought to be bound or by his agent, it cannot be used against Section 19 
him as an acknowledgment of liability. The signature of the settlement Notes 49-50 
officer or other officer who may be signing the record cannot be taken 
as the signature of the agent of the parties whose rights and liabilities 
are recorded.^ 

50. Explanation II : Acknowledgment by agent. _ 

Explanation ii to the section provides that an acknowledgment under 
this section may be signed either personally or by an agent duly 
authorised in this behalf. The **signing*’ referred to here means the 
signature which a person affixes to a document in order to indicate 
that he is the author of the document. Hence, when A authorises B 
to affix the former’s signature to a document on his behalf and B 
accordingly writes a’s name on the document, the document is to be 
taken as “signed” by A himself and not by his agent B. (see Note 31.) 

In other words, in order to constitute signature by an agent, it is 
necessary that the latter should sign the document as one of his own 
authorship, the “agency” referring to the creation of the document 
itself and not merely to the writing of another person’s name on it. 

Hence, the provision that an acknowledgment under this section may 
be “signed” personally or by a duly authorised agent really means that 
an acknowledgment may be made personally or by a duly authorised 
agent. The provision does not refer to the mere act of writing another’s 
name on a document as an agent. 

The Act of 1871 used the words “generally or specially authorised 
in this behalf.”^ These words have been changed into “duly authorised 
in this behalf.” But, this does not mean any change in the law, and 
even under the present Act, the authority of the agent to make an 
acknowledgment on behalf of another may be special or general.^ 

Thus, where a letter acknowledging a debt on behalf of another is 


titles of two i>er8ons to certain shares and their right of redemption was signed 
for the defendant by his authority.)] 

[But see (’ll) 10 Ind Cos 238 (2^0) (All), Chiinni v. Hukum Singh. 

(’91) 1891 Pun Re No. 116, Jwala Singh v. Sher Singh. (Signature at foot of 
wajib-ul-arz not enough—Entry containing admission must bespecially signed.)] 

2. (’10) 5 Ind Gas 992 (994) ; 1910 Pun Re No. 39, Ganga Bam v. Pokhar Das. 

(’05) 1905 Pun L R No. 75, p. 289 (291, 292) : 1905 Pun Re No. 53 ; 1905 Pun 
W R No. 74 (FB), Bahadur v. Banka Bam. (It may be observed that the Settlement 
Officer as the officer entrusted with the preparation of the record would prima 
facie be signing the document in his official capacity, just as a judge recording 
the deposition of a witness signs the deposition.) 

also (’89) 1889 Pun Re No. 146, Gul Muhammad v. Akhar. (Fact that the 
signature of the defendant himself was absent is immaterial—No doubt that 
the signature was made by some person, probably a settlement official acting for 
him with his full authority.)] 

Note 50 

1. (’81) 6 Cal 340 (351) : 7 Cal L R 121 (DB), Mohesh Lai v. Busunt Kumaree. 

2. (1900) 22 All 128 (128, 129): 1900 All W N 41 (FB), M.J. Powell v. Municipal 
Board of Musaoorie. (Authority to act in all cases or in a class of cases is included 
within the expression ’’authorised.”) 
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Note 50 


written at llic requu^^t of the latter, the acknowledgment is made by 
an agent speciallij a\itliori.sed in this behalf.^ But, where the authority 
is not confined to a particular case, it will be a general authority. 
Sucli anihority also will be within the section. Thus, an agent under a 
general power of attorney may acknowledge debts due by the principal.^ 

Tlie authority of an agent under this section may be express 
or iniidied’ and may be presumed from attendant circumstances.'’ 
Hence, the question whether in any case there is authority to 
acknowledge depend.s on the facts and circumstances of that case.” 

3. (’41) 28 AIR 1041 Oudh 2o4 (2.55. 256) : 102 Iml Cas SS5 (DB), Deputy Com- 
viissioneVy Kheyi v. Bam Kumar Snxena. (.\ letter written by ainukhtar at the 
instructions of the debtor is valid acknowledgment.) 

(■40) 27 AIR 1940 Pat 6 (7) : 18 Pat 715 : 186 Ind Cas 225 (DB), Bamjan AH v. 
KJiau'ja Mecr Aiimcd. (Letter of acknowledgment written by person at instance 
of debtor — Debtor posting that letter to creditor's address — Person can be 
inferred to have been duly authorized to make acknowledgment.) 

(■20) 16 AIR 1020 Oudh 479 (430) : 5 Luck 510 : 120 Ind Gas 825 (DB), A'amiit 
Das V. Chandrairnti Kuar. (Letter written and signed by general agent under 
instructions of debtor.) 

(’27) 14 AIR 1927 Oudh 613 (613) : 100 Ind Gas 784 (DB), Bam Prasad v- Sant 
Din. (Do.) 

4. (’25) 12 AIR 1925 Mad 1260 (1262) : 91 Ind Gas 338 (DB), Amitiachallam 
Chetti V. Baja Rajeswara Sethupathi. 

5. (’40) 27 AIR 1940 Nag 3-54 (355) (DB), Oajadhar Prasad Bamlal v. Cdaichand 
Kapu rchand. 

(’36) 23 AIR 1936 Oudh 280(288) : 12 Luck 185 : 162 Ind Gas 362 (DB), Bhola 
Nath V. .l/n/mrrtni Kunwar. 

(’31) 18 AIR 1931 All 398 (399, 400) : 133 Ind Gas 155 (DB), Kamta Rai v. Bani 
JaduraJ Kunu ari. (Pleader’s admission in course of his husinessniay amount to 
acknowledgment.) 

(’33) 20 AIR 1933 Mad 332 (336) : 144 Ind Gas 784, Srivillipufttir Municipal 
Council V. Arunachala Nadar. 

(’19) G AIR 1919 Mad 370 (372) : 53 Ind Gas 878 (DB), Thanhammal v. A'hu- 
hamma. 

6. (’36) 23 AIR 1936 Oudh 230 (288): 12 Luck 135 ; 162 Ind Gas 362 (DB), Bhola 
Nath V. Mahai'ani Kunivar. 

(’33) 20 AIR 1933 Mad 332 (336) : 144 Ind Gas 784, Srivilliputtur Municipal 
Council V. Aruyiachala Nadar. 

(’25) 12 AIR 1925 All 176 (178): 85 Ind Cas 633, Ganga Bam v. Bachman 
Singh. 

7. (’09) 4 Ind Cas 38 (41) ; 32 Mad 284 (DB), Seshan Pattar v. Veera Baghara 
Pattar. (Resolution whereby the mcmbei's of a village community empower 
certain members to bind them by the latter’s actions includes an authority to 
make acknowledgment.) 

(’36) 23 AIR 1936 Oudh 280 (288) : 12 Luck 185 : 162 Ind Cas 362 (DB), Bhola 
Nath V. Maharani Kunivar. (Letter written by general agent and manager may 
be presumed to be authorized.) 

(’29) 16 AIR 1929 Cal 155 (155) : 115 Ind Cas 177, Amulya Charan v. Coral 
Engincering^Vorhs Ltd. (There were three directors—One of them was manager 
— Acknowledgment given by him is sufficient.) 

(’24) 11 AIR 1924 Mad 96 (97), Mahalakshmi v. Yenkam Setti. (Private debt of 
father of Hindu family—Acknowledgment by undivided son—No presumption that 
the son is agent for the father.) 
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Thus, an authority to settle and i3ay claims includes authority to 
acknowledge such claims.® Similarly, an authority to borrow implies 
authority to acknowledge debts.® So also, an authority to buy goods 
and pay for them implies authority to acknowledge liability for 
the price of the goods bought.^® Where the business of a firm was 
being carried on by a (jnmastha who generally managed all its 
affairs and he was always allowed to w'rite letters on behalf of the 


( 36) 23 AIR 1936 Oudh 332 (333, 334) : 162 Ind Cas 448, Deputy Commissioner 
Khcii V. Jagdamba Drasad. (Where a niukhtarnama in favour of a person only 
authorizes him to look after the case-work connected with an estate, he has no 
power to acknowledge liability by issuing cheque on his own re.sponsibility.) 

<’80) 6 Cal L R 101 (106): 7 Ind App 8 : 4 Sar 112 : 3 Suther 111 (PC), Dhwnioye 
Debi V. Roy Luchmiput Singh. (Though at one time the man might have held 
a general power of attorney from the defendant, there being nothing to show that 
he was continuing as the agent of the defendant at the date of the acknowledg¬ 
ment in question, an acknowledgment by such a person is not sufficient.) 

(’22) 9 AIR 1922 All 230 (231) : 44 All 546 ; 66 Ind Cas 394 (DB), Narain Bao 
Kalia v. Mt. Manni Kxtnr. (It cannot be assumed that a Mukhtar-am has 
power to acknowledge liability.) 

( 25) 12 AIR 1925 All 176 (178) : 85 Ind Cas 633, Clangnram v. T.achman Singh. 
[_See ( 26) 13 AIR 1926 All 85 (86): 89 Ind Cas 161, Jitiagiran Din v. Sri Kishen, 
{Held in the circumstances of the case that the cosharer who ha«l .signed on 
behalf of others could not be pre.sumed to be acting umler their authority.)] 

8. (-16) 3 AIR 1916 Mad 235 (237): 30 Ind Cas 675 (DB), Muthuswami Nadan v. 

Sankara Lingani Chetty. (Ex-partner authorized to collect the outstandings and 

pay all the debts of the partnership—Such authority includes the lesser power of 
acknowledging debts.) 

9. (’39) 26 AIR 1939 Mad 414 (421) ; 184 Ind Cas 735 (DB), Margaret Lornie v. 
Abu Backer Sait. (Guardian having authority to borrow con keep debt alive by 
acknowledgment.) 

(’09) 4 Ind Cas 708 (709) : 32 AM 51 (DB), Lnita Parsharl v. Bobu Parshad. 
(Managing partner of firm can borrow and so can acknowledge in course of 
management.) 

[See also (*26) 13 AIR 1926 Mad 452 (453): 92 Ind Cas 626 (DB), Kesavaramayya 
V. Venkataratnam.'] 

10. (’19) 6 AIR 1919 r C 120 (121) : 55 Ind Cas 543 (PC), Braja Sunder Deb v. 
Bhola Nath. (Authority to purchase and pay for ail thing.) required for the use 
of the principral and his househol4-) 

(’33) 20 AIR 1933 Mad 332 (336) : 144 Ind Cas 784, SrivallipttUur Mxinicipal 
Councily. Arunachala Nadar. (President of Ix)cal Emergency Committee appointed 
by Municipality to purchase rice can acknowledge liability with reference to price 
of rice purchased.) 

(’10) 6 Ind Cas 948 (951) : 1910 Pun Re No. 55 (DB), Firm of Sheru Mai Chaina 
Mai y. Von Goldstein. (Where A authorizes B to receive goods from C on A's 
account, the authority includes the authority to give an acknowledgment of 
receipt — It does not rnake a difference that the acknowledgment is given in a 
consolidated form for a number of supplies together instead of at the time of 
each supply.) 

[But pee (’ll) 11 Ind Cas 332 (333) : 35 Mad 142 (DB). Sheik Mohideen v. The 
Official Assignee. (A and B were partners and obtained goods on credit from 
C — A was entrusted with a branch of the business at A' — D wrote to C that 
*'the letters you may write to this place hereafter should be addressed t6 my 
brother A ; you should also purchase and send such goods as he may write to 
you for” — Afterwards A wrote to C acknowledging a debt — It was held that 
. letter by B to C was not an express authority to give an acknowledgment.)] 
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Note 50 
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firm whicli iK-vcr repudiated, it was lield that he could also 

aC'kn''\vl( i1‘_;0 dchts ou l.ichalf of tiie iirnid^ 33ut, an authority which 
i,^ C'Ujfiiicd Ui dealings with lands does not empower the agent to 
acknowled'^e liahility for personal debts not charged on landsd^ So- 
also, the more fact that an agent used to write letters on behalf of 
ills princi])al is not sufficient to enable the Cotirt to infer that he was 
authorised to make acknowledgment of liability on behalf of the 
l>vincipald^ 

'riie authority of an agent under this section need not be the out¬ 
come of a coiitractiiol arrangement between the parties. The authority 
may be the outcome of an order of Court or it may arise as a matter of 
law from the position occupied by the parties w'ith regard to each 
other. The fact that S. 21 specifies certain cases in which one person can 
acknowledge liabilities on behalf of another though the latter has not 
appointed him an agent, does not imply that in other instances one 
l)erson cannot acknowledge on behalf of another unless he has been 
appointed by the latter as his agent.’* Thus, a Court of Wards in 
charge of the estate of a ward is an agent authorized under the statute 
to make acknowdedgments on behalf of the ward, (see Note 58.) So 
also, the authority of an executor (see Note 50) to give acknowledgments 
on behalf of the estate is based on his position under the law and is 
not the result of any contractual arrangement. A receiver derives his- 
authority from the order of the Court and if the order authorizes him 
to acknowledge debts, ho may do so. (see Note 52.) 

'I’he onus of proving that the person, by whom an acknowledgment 
of liability has boon made on behalf of another, w'as duly authorized 
to do so is on the plaintiff.’"* 

An acknowledgment of liability by an agent necessarily implies 
that the agent acknowledges the liability of the principal in favour of 

11. (’ll) 10 lad Gas 888 (889) : 35 Bom 302 (DB), Ebraliim v. Chiinnxlal, 

12. (’95) 17 All 198 (207, 208) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Maharani 
V. Collector of Etawah. 

13. (’24) 11 AIR 1924 All 855 (855): 46 All 892 ; 80 Ind Cas 6 (DB). TJvia Sankar 
V. Gohind Narain* 

14. (’19) 6 AIR 1919 Mad 816 (816, 817) : 48 Ind Cas 179 (DB). Laksliumanan 
Chettyv. Sadayappa Chetty. (Receiver appointed by Court todo all things necessary 
for preservation of firm can acknowledge.) 

(’34) 21 AIR 1934 Rang 282 (284) ; 12 Rang 610 : 153 Ind Cas 957, U Po Yin v. 
U Ba Chit. (Authority need not be the result of contractual relationship but may 
be derived by operation of law or by a legal duty having been cast upon the agent 
in the performance of which it was necessary for him to make the acknowledg¬ 
ment in question.) 

(’19) 6 AIR 1919 Mad 370 (372) : 53 Ind Cas 878 (DB), Thankammal v. Kun- 
hamma. 

15. *(’37) 1937 Mad \V N 1312 (1313), Narayana Iyer v. I^arayana Iyer. 

(’08) 1908 Pun \V R No. 164, p. 578 : 1908 Pun Re No. 102, Shankar Das v. 
Jasodhan. 

(’25) 12 AIR 1925 Mad 134 (135) : 80 Ind Cas 940, Krishnayya v. Vekatappaijija, 
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a third party. Hence, where, for certain ulterior i^urposes, A asks B to Section 19 
state that the latter is entitled to a certain right against the former Notes 50-52 
and B makes such statement, the statement is not an acknowledgment 
of liability by B on a’s behalf.^® 

See also Notes under sections 20 and 21. 

51. Acknowledgment of liability by pleader on behalf 
of client.—An admission made by a pleader in the course of his duties 
on behalf of his client may bind the latter as an acknowledgment of 
liability under this section. The pleader will, in such cases, be the duly 
authorized agent of the client within the meaning of this section.^ 

Thus, a petition by a vakil on behalf of a client and signed by the 
vakil, praying for additional time for the payment of the amount due 
under the decree passed against the client, will be an acknowledgment 
of liability under this section.^ Similarly, an admission by a vakil in the 
course of a letter by him on behalf of his client will bind the client.^ 

52. Acknowledgment by receiver. — It has been seen in 
Note 50, that the authority of a person to make an acknowledgment 
of liability on behalf of another may arise out of an order of Cou7't. 

Thus, a receiver appointed by a Court can make an acknowledgment 
under this section on behalf of the party of whose property he is a 


16 . (’35) 22 AIR 1935 Mad 947 (952) : 158 Ind Gas 854, Venkata Krishnayya v. 
Venkataratnam. (Where a claim order, by which the Court recognised the title 
of the petitioner to the property sought to be attached in execution by a decree- 
holder of the transferor of the petitioner, was signed only by the petitioner who 
was the benamidar of the transferor and was not signed by the transferor it was 
held that it could not operate as acknowledgment against the transferor.) 

Note 51 

1 . (’34) 21 AIR 1934 Bom 186 (187, 188) : 151 Ind Gas 376 (DB), Chhaganlal 
Shivlal V. Bonderbai Bup Chand. (Admission in purshis signed and given by the 
pleader in the previous suit amounts to acknowledgment.) 

(’98) 22 Bom 722 (727) (DB), Trimhak v. Kashinath. 

(’96) 23 Cal 374 (387) (DB), Narendra Nath Pahari v. Bhupendra Narain Roy, 
(’19) 6 AIR 1919 Pat 244 (246) : 49 Ind Cas 868, Jagernath Oir v. Bajman Qir. 
(’28) 15 AIR 1928 Mad 713 (719) : 109 Ind Cas 872 (FB), Thiinmanayanim v. 
Venkatappa Nayanivi. 

(’96) 18 All 384 (387) : 1896 All W N 101 (DB), Hingan Lai y.ManaaBam. (But 
it is doubtful whether an advocate or vakil can make a signed acknowledgment so 
as to bind his client, if the acknowledgment relied on is unnecessary for the 
purpose for which the advocate or vakil has been retained.) 

(’31) 18 AIR 1931 All 398 (399, 400) : 133 Ind Cos 155 (DB), Kamta Rai v. Rani 
JaduraJ Kumvari. (Admission by a pleader in petition made in course of his 
business is binding as an acknowledgment so as to give fresh starting x>olnt 
irrespective of whether the pleader represents majore or guardian for minors.) 

2. (’83) 9 Cal 780 (782) : 18 Cal L R 91 : 5 Shome L R 21 (DB), Toree Mahojned 
V. Mahomed Mabood Bux. 

(’82) 8 Cal 716 (717, 718) : 10 Cal L R 613 (DB), Bam Kumar Kur v. Zaker Ali. 
(’80) 3 All 247 (240, 260) (FB), Bamhit Bax v. Satgur Bax. 

3. (’20) 7 AIR 1920 Mad 742 (742) : 59 Ind Cas 898, Arwmiga Oiettiar v. 
Bamanadhan. 
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Section 19 receiver, if sucli acK-nowlcMlynient falls within the scope of the authority 
Notes 52-53 confernnl on him l.y the Conrt.^ In the undermentioned case,^ however, 

it was liC'ld that a receiver is an agent of the Court and not of the 
P'lyfii and so, cannot acknowledge liability under this section. It is 
submitted that in view of the fact that an agent under this section 
need not bo one ajipointed by the (see Note 50). the decision is 

not correct. 

here, in a suit for the dis.solution of a firm, a receiver has been 
apijointcd for the purpose of collecting outstandings and doing all 
things necessary for the preservation of the assets, there is a conflict 
of decisions as to whether the receiver can acknowledge liability for 
debts due by the firm. /Ihe Madras High Court^ has held that the 
l^ower to do all things necessary for the preservation of the assets of 
the firm will include the power to acknowledge debts due by the firm 
where such acknowledgment is necessary for the above purpose. But 
the Chief Court of Lower Burma‘S has held that the words “things 
necessary for the preservation of the assets” of the firm cannot cover 
the making of an acknowledgment of liability. 

A receiver of the assets of a firm who has been given power to 
pay debts due by the firm can give acknowledgments so as to prevent 
the bar of limitation.® 

53. Acknowledgment of liability by Official Assignee — 
Effect, — In a suit against the Official Assignee of the estate of 
an insolvent to enforce a mortgage executed by the insolvent, an 
acknowledgment made by the Official Assignee may be relied on as 
saving limitation. The reason is that the estate of the insolvent vests 
in the Official Assignee and he is the “party against whom the right is 
claimed in the suit.” ^ 

But, in a suit against the debtor after the termination of the 
insolvency, can a previous acknowledgment by the Official Assignee 


Note 52 

1. (’19) 6 AIR 1919 Mad 816 (817) ; 48 Ind Cas 179 (DB), Lahshtimanan Cheity 
V. Sadaya'p'ga Cketty. 

2, (’06) 10 Cal W N 959 (961), Baij ^ath Bam Qoenka v. Hem Chunder Bose. 
(But admission by receiver in presence of party held in this case to operate as 
acknowledgment by agent.) 

3* (’19) 6 AIR 1919 Mad 316 (817) : 43 Ind Cas 179 (DB), haksliumanan Chetty 
V. Sadayappa Chetty. 

4. (’15) 2 AIR 1915 Low Bur 63 (64) : 29 Ind Cas 27 : 8 Low Bur Rul 159 (DB) 
S. ill. A. Chetty Firvi v. il/. L, B. Jl/. A. Chetty Firm. (But power to vtMiage 
would include power to give acknowledgn\ent.) 

5. (’37) 24 AIR 1937 Mad764 (766): 174 lndCi\s2'2,Krishnayyav.SeetJiaraviayya. 

Note 53 

1. (’18) 5 AIR 1918 Mad 1122 (1124) ; 38 Ind Cas 169 (DB), Paraituisivan PiUai 
V. Aristotle ChaJeona. (Per Phillips, J.) 
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be relied on as saving limitation? In such a case, it is clear that the Section 19 

Official Assignee will not be a party against whom the right is Notes 53-55 

claimed. The Bombay High Court has held that the Official Assignee 

was not also an agent of the debtor so as to bind him by his acknow- 

ledgment in such cases.^ But, in the undermentioned case-* decided by 

the Madras High Court where an Official Receiver filed a petition to 

the Court asking for permission to bring the insolvent s property to 

sale and in the course of the petition admitted the existence of a 

mortgage on the property, it was held by one of the learned Judges 

that in the circumstances of the case it must be considered that the 

Official Assignee had acted as the duly authorized agent of the debtor 

in making the admission. 

54. Acknowledgment by one of several co-judgment- 
debtors. — Where a Joint decree is passed against several persons, 
an acknowledgment of liability by one of them will not save limitation 
as against the others.* But, such acknowledgment will save limitation 
as against the judgment-debtor who makes the acknowledgment.® 

55. Acknowledgment of liability by administrator. — 

All administrator of the estate of a deceased person derives his title 
solely from the letters of administration. Hence, before such letters 
are granted, he cannot bind the estate by an acknowledgment of 
liability made by him in respect of a debt due by the estate. But, 
where letters of administration are granted to the heir of the deceased 
an acknowledgment of liability by such heir would be binding on him 
though made before the grant of such letters.* 


2. (’3a) 20 AIR 1933 Bom 91 (92) : 143 Ind Gas 698 : 58 Bom 505 (DB), Currim- 
bhai Abdulhusain v. Ahmedali I/uJcinanji. 

3. (’33) 20 AIR 1933 Bom 91 (91, 92) : 143 Ind Gas 698 : 58 Bom 505 (DB), 
Currimbhai Abdulhusain v. Ahmedali Ijukmanji. 

4. (’18) 5 AIR 1918 Mad 1122 (1123, 1124) : 38 Ind Gas 169 (DB), Paramasivan 
Pillai V. Aristotle Chahona. (Per Oldfield, J.) 

Note 54 

1. (’05) 27 All 575 (579) ; 1905 All W N 108 : 2 Ail L -Tour 287 (DB), Ashan-ul- 
lah Y. Dakkhinidin. 

(’12) 14 Ind Gas 1 (2) (DB) (Gal), Nanda Pal Marivari v. Eampal Singh, 

(’12) 13 Ind Gas 702 (704) (DB) (Cal), Chandra Kumar v. Bam Din. 

(’17) 4 AIR 1917 Cal 422 (424) : 37 Ind Gas 738(DB), Prosad v. Asutosh 

Goswami. 

(’08) 1908 Pnn L R No. 87, p. 244 : 1908 Pun Re No. 54 : 1908 Pun W R No. 40, 
Dhagwan Singh v. Mo)ianlal. 

See also Section 21 Note 17. 

2. (’12) 13 Ind Cas 702 (704) (DB) (Cal), Chandra Kumar v. Ram Din, 

(’12) 14 Ind Cas 1 (2) (DB) (Cal), Nandlal Marwari v. Ram'pal Singh. 

(’14) 1 AIR 1914 Col 764 (766) : 22 Ind Coe 709 (DB), Ban Behari Kapur v. 
Jnanendranaih Ghosh. 

Note 55 

1. (’30) 17 AIR 1980 Mod 218 (220) : 122 Ind Cas 504 : 63 Mad 480 (DB), Baja 
Bama v. Fakurttddin Sahib. 


7cJ2 EFFECT OF ACKNOWLEDGMENT IN WRITING 

Section 19 56. Acknowledgment by executor. — An acknowledgment 

Notes 56-58 of liability by tlic cxocutor of a will is binding on the estate.^ Unlike 

an adjnini^ti-ator wlio derives his authority solely from the letters 
of iuliiiinistration granted to him, an executor derives his title and 
auihority from the will under which he has been appointed executor, 
aiid so, he represents the estate even before the grant of probate. 
Hence, an acknowledgment of liability by him, though made before 
the grant of probate, will be binding on the estate.^ , 

57. Acknowledgment, if may be made by Court. — A 
statoincnt in a judgment of Court that certain persons are mortgagees 
cannot be used as an acknowledgment of liability against them.^ The 
reason is that in such cases, the Judge is not an agent authorized 
to give acknowledgments on behalf of the parties. Even where the 
judgment purports to record an admission made by or on behalf of a 
jiarty, the judgment cannot operate as an acknowledgment of liability 
under this section, because it is not signed by the party or his agent 
and the Judge cannot be considered as the agent of the party for such 
jnupose.^ 

See also Notes 48 and 50. 

58. Acknowledgment by Court of Wards. — The general 
power of the Court of Wards to manage the estate of the ward includes 
the power to make acknowledgments on behalf of the ward. Hence, 
such acknowledgments will save limitation under this section.^ 

See also section 2l Note 5. 


Note 56 

1. ('24) 11 AIR 1924 Mad 286 (287, 290) : 77 Ind Cas 740 (DB), Official Assignee 
of ^ladras v. Siibramania Ayyar. 

See also Section 21 Note 15. 

2. (’30) 17 AIR 1930 Mad 218 (219) : 122 lud Cas 504 : 53 Mad 480 (DB), Raja 
Rama v. Fakuruddin Sahib. 

Note 57 

1. (’09) 4 Ind Cas 579 (581) (All), Jaigopal Misir v. Sheo Sagar Singh. 

2. (’37) 24 AIR 1937 Mad 760 (763) : 174 Ind Cas 28, Appaji v. Qovindasajni. 
[See also (’26) 13 AIR 1926 All 85 (86) : 89 Ind Cas 161, Bhagtvan Din v. Sri 
Kishen. (A note of the revenue officer in his report that a mortgagee made an 
oral statement of an^cknowledgment of the mortgage does not extend limitation.) 

Note 58 

1. (’39) 26 AIR 1939 Bom 237 (248) : 183 Ind Cas 225 (DB), Bhalchandra 
Datiatraya v. Chanhasappa Mallappa. (A report made by the Collector admit¬ 
ting a claim on a mortgage under S. 16 of the Bombay Court of Wards Act is an 
acknowledgment.) 

(’38) 25 AIR 1938 All 217 (218) : I L R (1938) All 363 : 175 Ind Cas 556 (FB), 
Shankar Lai v. Rana Lai Singh. (Property of executant of promissory note 
under supervision of Court of Wards—Collector is agent of executant competent 
to acknowledge.) 

(’94) 17 All 198 (208): 22 Ind App 31: 6 Sar 551 (PC), Beti Maharani v. Collector 
of Etawah. 


0 
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59. Acknowledgment by one of several co-heirs, if binds others. _ 

See Note 8 under Section 21. 

60. Acknowledgment on behalf of Hindu joint family. — See Notes 

under Section 21. 


Section 19 
Notes 59-63 


61. Acknowledgment by manager of Malabar tarwad. — See Note 21 
under Section 21. 


62. Husband and wife — Authority to acknowledge on 
each other’s behalf. — A husband is not authorized, as such, to 
Acknowledge debts due by his wife.^ So also, the wife has no authority, 
as such, to acknowledge the husband’s debts.^ 

63. Applicability of section to applications for execution. 
—The corresponding sections in the Acts of 1859 and 1871 applied only 
to debts and legacies. Under those sections there was a conflict of 
decisions as to w'hether the sections would api>ly to applications for 
execution. It w'as held in some cases that the expression “debt” would 
not include judgment-debt" and that therefore the provisions as to 
acknowledgment did not apply to execution proceedings.^ But, in other 
decisions it was held that where the judgment-debtor had admitted 
his liability, the decree-holder would be entitled to a fresh period of 
limitation.^ 

^’10) 6 Ind Cos 407 (408) : 34 Mad 221 (DB), Zjinga Reddi v. Sarvayagudu. 
(Acknowledgment by the Collector as the agent of the Court of Wards, is equally 
binding.) 

(’16) 3 AIR 1916 Cal 107 (108) : 43 Cal 211 : 34 Ind Cas 205 (DB), Bashbeliari 
Lai V. Anand Ram. 

(’37) 24 AIR 1937 Oudh 26 (28) : 163 Ind Cas 269 : 12 Luck 531 (DB), Sulch- 
nandan Prasad v. Ahmad AH Khan. 

(’88) 1888 All W N 187 (189) (DB), Kamla Kuar v. Har Sahai. 

Note 62 

1. (’26) 13 AIR 1926 Nag 252 (253) : 91 Ind Cas 402, Raghoba v. Gopi. 

2. (’33) 20 AIR 1933 Mad 686 (687, 688) : 56 Mad 964 : 146 Ind Cas 49 (DB), 
Oamathi Ammal v. Avu Ammal. (Admission, by wife of a lunatic, of debt in her 
petition for appointment of guardian — Husband dying before appointment — 
Held that her admission was not valid acknowledgment.) 

Note 63 

1. (’67) 7 Sath W R 79 (79) (DB), Mt. Ltichmun Koonwar v. Liichmuh 
Bhidcut. 

(’79) 4 Cal 708 (709) (DB), Mungol Prashad Dichit v. Shama Kanto Lahory. 

(Debt applies only to a liability for which a suit may be brought.) 

<’77) 2 Cal 468 (469, 470) (DB), Rally Prosoniu) Hazra v. Heera Lai Mundle, 
(Do.) 

<(’.79) 3 Cal L B 572 (673) (DB), lehana Dabia v. Qrija Kant Lahiry. (Do.) 

(*76) 24 Suth W R 282 (284) (DB), Heera LaU Hookerjee v. Dhunput Singh. 

2. (’66) 6 Sath W B Miso 12 (13) (DB), Luchmee Narain v. Shudasheo Singh. 
'(’66) 6 Sath W B Miso 31 (31) (DB), Proeunno Coomar Roy v. Kashee Kant 

Bhuttacharjee. 

(’66) 6 Suth W B Miso 115 (115) (DB), Joteeram Doss v. Shaikh Huruf. 

■(1865) 3 Suth W B Miso 27 Digamhuree Dehia v.Sharoda Pershad 

Boy. 
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Notes 63-64 


Tlic -^eoju- of ilif‘ .•section was widened in tlie Act of 1877 by making 
it a]>]>licaMc U) all <nils or a])plications in respect of any property or 
viuht. ]l"t, iiv\i i iiH-less, iliero was still a conflict of decisions as to the 
api 1:<..1 liny of tlie section to execution proceedings. According to the 
fIi^L;h v '-in ts of Allahabad,'* Bombay,^ Calcutta,^ the Punjab Chief 
Court'' and the Nagimr Judicial Commissioner’s Court,^ the expression 
“ .il'l'lication in respc^ct of a right” would include applications for 
exrciition and so tlie section was applicable to such applications. But 
ilif Madras High Court took a contrary viewu^ The amendment of the 
section in 1908 by the addition of explanation III gives effect to the 
iormer view.'* so that the Madras view is no longer good law. 


64. Promissory note for pre-existing debt, if can be 
used as acknowledgment of liability . in suit on original 
cause of action. — Where a promissory note is executed in lieu of a 
prr r.risfnn/ deht and such promissory note becomes unenforceable for 


3. (’81) 3 .\11 247 (249, 250) (FB), Ramhit Rai v. Satgur Bai. 

(’96) IH All 384 (387) : 1896 All W N 101 (DB), Hingan Lai v. Mansa Ravi, 

(’94) 16 All 228 (231) : 1894 All W N 55, Muhamviad Said v. Payag Sahu. 

(’85) 7 .\11 424 (428, 430) : 1885 All W N 76 (DB), Fateh Muhaviinad v. Gopal 
Dns. 

(’82) 5 All 201 (205, 206) : 1882 All W N 221 (DB), Janki Prasad v. Ghulavi Ali. 
(Tyrrell, .1. expressed bis personal doubt as to whether this section can be applie<l 
to affect the limitation for the execution of decrees.) 

4. (’08) 32 Bom 29C (298, 299) : 10 Bom L R 374 (DB), 5riniros Krishna v. 
Narhar. 

(’98) 22 Bom 998 (1000, 1001) (DB), Jeddi Subrai/a v. Ravi Boo. 

(’98) 22 Bom 722 (727) (DB), Trivibdk Bapuji v. Kashinath Vidyadhar. 

(’86) 10 Bom 108 (111) (DB), Venkatrav Bapu v. Bijesing Vithalsing. 

5. (’10) 6 Ind Cas 366 (367) (DB) (Cal), Mt, Bindesivari Koer v. Awadh Behari. 
(’04) 8 Cal \V N 470 (471, 472) (DB), Bhagahiity Charan v. Ashutosh Chato- 

padhya. 

(’07) 6 Cal L Jour 141 (142) (DB), Brojonath Shaha v. Gaya Sundari Dassya. 
(’06) 3 Cal L Jour 347 (348) (DB), Rakhal Chandra Tewari v. Hemangini Debi. 
(Execution of rent decree under Bengal Tenancy Act.) 

(’96) 23 Cal 374 (387) (DB), Norendra Nath Pahari v. Bhupendra Narain Roy, 
(’83) 9 Cal 730 (732) : 13 Cal L R 91 : 5 Shome L R 21 (DB), Toree Mahovied v. 
Mohavied Mabood. 

(’82) 8 Cal 716 (718, 719) : 10 Cal L R 613 (DB), Rani Kitviar Knr v. Zaker AH. 

6 . (’09) 2 Ind Cas 102 (105) : 1909 Pun Re No. 52 (DB), Peachey v. Punjab 
Banking Co. Ltd., Lahore. 

(’85) 1885 Pun Re No. 28, Bhagat Ravi v. Chint Ravi. 

7. (’09) 1 Ind Cas 240 (242) : 5 Nag L R 8, Vithal v. Gopal Rao. 

8 . (’15) 2 AIR 1915 Mad 749(749): 26 Ind Cas 368 (DB), Akkavivia v. Rangappa. 
(Case under 1877 Act.) 

(’05) 28 Mad 40 (41) (DB), Srinirosa Chariar v. Ponnuswavty Nadar. 

(’82) 5 Mad 171 (173) (FB). Rama v. Venkatesa. 

9. (’25) 12 AIR 1925 Pat 197 (198) : 79 Ind Cas 897 (DB), Reshnia Kuari v. 
Ravteshwar. 

(’14) 1 AIR 1914 Cal 764 (765) : 22 Ind Cas 709 (DB), Ban Behari Kapur y. 
Jnanendranath Ghose. 
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any reason, a suit can be brought on the original cause of action. The 
reason is that in such cases the original right must be deemed as 
agreed to be given up only on condition of the latter arrangement being- 
enforceable.^ ^Miere a suit is brought on the original cause of action, 
the period of limitation commences to run from the date of such cause 
of action. The question arises if the promissory note wliich has become 
unenforceable can be used as an aekno^vledgmcnt of liability in such 
suit. The question may be considered under the following heads with 
reference to the cause which has made the promissory note unenforceable; 

(l) Projnissoru note inadmissible for want of sufficient stamp. — 
A promissory note which is not sufficiently stamped is inadmis¬ 
sible in evidence for any purpose under S. 35 of the Stamp Act. 
Hence, such a promissory note cannot be relied on even for the 
purpose of serving as an acknowledgment of liability in a suit 
on the original cause of action.^ But under s. 36 of the same Act, 


Note 64 

1. ( 26) 13 AIR 1926 Matl 1148 {1150) : 98 Incl Gas 75, GopaJa v. JRajagopal. 

( 27) 14 AIK 1927 Nag 241 (24*2); 104 Iml Cas 470, t v. 

[See (’40) 27 AIR 1940 Nag 214 (215) : 190 In<l Cas 818, Jawanmal v. Akaji 
Anand. (Promissory note executed in lieu of l>ond, insufiiciently stamped—Suit 
on promissory note—Plaint allowed to be amended so as to base the claim on the 
original bond.) 

( 39) 26 AIR 1939 Mad 34 (35, 36) : 183 Ind Cas 882, Kondamma v. Vcnkala- 
rayudu. (Promissory note executed in renewal of old note, insufficiently stamped 
-^Suiton new promissory note—Plaintiff praying for amendment so as to base his 
suit on original note— Held that the amendment could be granted as the amend¬ 
ment did not introduce any new cause of action and did not prejudice the defen¬ 
dant in putting forward the plea of limitation.)] 

{See also (’68) 10 Suth W It 293(294) (DB), Bengal Indigo Co. v. KoylasChiinder 

2. (’40) 27 AIR 1940 Nag 214 (214, 215)1 190 Ind Cas 818, Jawanmal v. Akaji. 
(’39) 26 AIR 1939 Mad 34 (36) : 183 Ind Cas 882, Kondamma v. Venkatarayudu. 

(But an endorsement on the back of the promissory note can be admitted in 
evidence to prove an acknowledgment.) 

(’36) 63 Cal 813 (816, 818) : 40 Cal W N 399, Jogendra Chandra Banerjee v. 
Sacheendra Kumar Seal. 

('88) 26 AIR 1938 Mad 75 (77) ; I L R (1938) Mad 210 : 175 Ind Cas 24 (DB), 
Nageswara Boo v. Narayanamurthi. 

(’37) 24 AIR 1937 Mad 364 (365) : 169 Ind Cas 692, Bamanatha Ayyar v. 
Narayanastva/mi Ayyar. 

(’3B) 20 AIR 1933 Lah 240 (240) : 141 Ind Cas 569, Rup Chand v. Beli Ram. 

(’37) 24 AIR 1987 Rang 408 (411, 412) : 1937 Rang L R 127 : 173 Ind Cas 604, 

J. N. Eeehiel v. Mordecai. (Pronote invalid under Section 12, Stamp Act_ 

Such pronote cannot be used as acknowledgment of liability by promisor so as to 
bring within time suit based on original consideration — Distinction between col¬ 
lateral purpose and collateral matter stated.) 

4’83) 20 AIR 1938 Nag'a91 (891) : 147 Ind Cas 981, Govinda v. Hari Bhaoo. 

(’28) 16 AIR 1928 Ondh 408 (409) : 112 Ind Cas 247, Bishunath Singh v. Uhri 
Dajfal. (The contention, that the only effect of the pronote not being sufficiently 

- stamped as a pronote is that the instrument cannot be admitted in evidence as a 

- pronote but that it can be used as an acknowledgment, if accepted the result will 
be to make the words ‘for any purpose’ in Section 35 of Stamp Act quite super- 
iluouB—Distinguishing 3 All 581 (FB).) 
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Note 64 


M licrc .such promissory note has once been admitted in evidence, 
;^\tch atlmission cannot be questioned at any stage of the same 
<'.ut or ['locoeding.'^ Further, where in addition to the promissory 
r.oti- ilicre is some other document executed as part of the same 
.irrauLjvment. sucli as a receipt which is admissible in evidence 
and which contains an admission of liability in regard to the 
original debt, such document can be used as an acknowledgment 
in the suit on the original cause of action notwithstanding the 
inadmissibility of the promissory note.^ It has also been held 
tliat wliore tlio document includes not only a promissory note 
but also other matters which amount to an acknowledgment of 
a pre-existing liability, the prohibition contained in S. 35 of the 
Stamp Act does not apply to the matters other than the 
promissory note and hence, notwithstanding the inadmissibility 
of the dociiment to prove the promissory note, it can be used to 
IH’Ovo the acknowledgment of liability contained in it.® 

[See however (’38) 25 AIR 1938 Nag 294 (295, 296) : 177IndCas 678, Sudavisa 
Arjunsn v. Kisanrao. (Insufficiently stamped promissory note is notadmissible 
as an acknowledgment of a debt /o?* the purpose of supplying evidence of such 
debt, such acknowledg?nent coming under Article 1, Stamp Act — But such pro¬ 
missory note is admissible to prove fact of admission made by debtor of his 
existing liability and can extend period of limitation — It can also be treated as 
agreement chargeable with duty under Article 5 (c), Schedule I, Stamp Act, and 
is admissible in evidence on payment of requisite duty and penalty.) 

(’21) 8 AIR 1921 Pat 317 (318) : 60 Ind Gas 385 (DB), Bam Narain Sahu v. 
Ijaclimi Prasad Sahu. (A hundi which does not comply with the provisions of 
Section 13 of the Stamp Act though not admissible as a hundi can be admitted 
in evidence as an acknowledgment.)] 

[But see (’27) 14 AIR 1927 Nag 241 (242) ; l04^lndCas^l0,JJdaramMagniram 
V. Ziaxman Marwari.'] 

3. (’35) 22 AIR 1935 Pat 375 (375) ; 14 Pat 233 : 158 Ind Gas 962 (DB), Trib/iitaH 
Ojha V. Ramchandra. 

(’33) 20 AIR 1933 Lah 240 (240) : 141 Ind Gas 569, Bup Chand v. Beli Ram. 

(’34) 21 AIR 1934 All 951 (951) : 153 Ind Ce&o5\,RandhirSinghy.ThamanLdl. 

(’26) 13 AIR 1926 Mad 1148 (1149) : 98 Ind Gas 75, Gopala Padayachi v. Baja- 
gopal Naidu t 

4. (’30) 17 AIR 1930 All 368 (369) : 126 Ind Gas 353, Jagan Nath v. Girwar 
Singh. 

(’33) 20 AIR 1933 Oudh 80 (81) : 141 Ind Gas 298 : 8 Luck 195, Bam Chaube v. 
Sheo Harakh Tewari. 

(’37) 24 AIR 1937 Oudh 387 (388, 389) : 13 Luck 376 : 168 Ind Gas 927 (DB), 
Ambika Singh v. Jagdeo TJpadhaya. (AIR 1935 All 129 not followed.) 

(’31) 18 AIR 1931 All 560 (561, 562) : 134 Ind Gas 254 (DB), Sahg Burn v. Rad/tay 
Shiam. (Endorsement on prior note admitting liability, as well as new note — 
New note inadmissible in evidence — Endorsement on prior note can be used as 
acknowledgment of liability in suit on prior note.) 

{See also (’29) 16 AIR 1929 All 980 (981, 983) : 52 All 169 : 121 Ind Gas 108,, 
Govind Singh v. Bijay Bahadur. (In this case the receipt is treated as itself 
constituting a new cause of action.)] 

5. (’39) 26 AIR 1939 Mad 34(36): 183 Ind Gas 882, Kondammay.Venkatarayudu, 
(New promissory note executed in lieu of old note—New promissory note inadmis¬ 
sible in evidence being insufficiently stamped—Endorsement of payment appearing 
on it can be availed of as acknowledgment of liability of original note.) 
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< 2 ) Promissory note failing as contravening section 26 of the Paper Section 19 
Currency Act, — Where a promissory note is made payable to Notes 64-65 
bearer and as such is unenforceable under S. 2 G of the Paper 
Currency Act, the promissory note can be used as an acknow¬ 
ledgment of liability in a suit on the original cause of action 

where such promissory note has been executed in lieu of a 
prior debt.® 

(3) Promissory note unenforceable under section 28 (noxo repealed 

by section 6 of Act XXI of 1926) of the Legal Practitioners 
Act. — It was held in the case noted below^ that where a ijro- 
missory note was incapable of being sued on under s. 28 of the 
Legal Practitioners Act, (now repealed) it could nevertheless be 
used as an acknowledgment of liability in a suit on the original 
cause of action. 

(4) Promissory note invalid on other grounds. — Though a promis¬ 

sory note executed in favour of a dead person is incapable of 
being sued on as a promissory note it can nevertheless be used 

as an acknowledgment of liability in a suit on the original cause 
of action.® 

The giving of a promissory note for an old debt need not neces¬ 
sarily mean that the old debt is intended to be given up and replaced 
by the new obligation. The intention of the parties may simply be 
that the promissory note should serve as an acknowledgment of liability 
for the old debt so as to extend the period of limitation for a suit for 
such debt. In such cases, clearly, the promissory note can be used as 
an acknowledgment under this section, in a suit on the old debt.® 

See also Note 29, 

65. Admission of liability by person in adverse posses, 
sion* — An admission by a person who is in possession of property 
adversely against another, that he is liable to return the property to 

('33) 20 AIR 1933 Mod 251 (252) : 141 Ind Gas 169, Vanchcswara Sastri v. 

Narayana Ayyar. 

('30) 17 AIR 1930 Mad 485 (486) : 124 Ind Gas 53, Raklcappan Ambalam v. Sup- 
pidh Amhalam. (The reason given is that what is shut out by Section 35 of Stamp 
Act is the instrument and not collateral matters connected with the instrument.) 

6- (’18) 5 AIR 1918 Mod 634 (635) : 42 Ind Gas 706 (DB),' Nachimulhu Chetty v. 

Andiappa PiUai. 

(’26) 18 AIR 1928 Mad 462 (453) : 92 Ind Gas 626 (DB), Kesavaramayya v. 

Venkataralfxam. 

•(’22) 9 AIR 1922 Mad 181 (188) : 45 Mad 778 : 69 Ind Gas 939 (DB), Natarajulu 
Naicker v. 8ubraman,%an Chettiar, 

7. (’15) 2 AIR 1915 Mad 688 (689) : 27 Ind Gas 116, Nateaa Mooppan v. Rama- 
Chandra Iyer, 

8. (*88) 25 AIR 1988 Pat 180 (181) ; 174 Ind C2iBll9{l>B),AmritNarayan Singh 
V. Baijnaih Pandey. 

(*28) 15 AIR 1928 Sind 17 (19, 20) : 22 Sind L B 222 : 105 Ind Gas 766, Punjab 
National Bank Ltd. v. Ifulji Morarji. 
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Section 19 the latter, ■w ill not interrupt the continuity of the adverse iDossession. 
Notes 65-66 But, if such admission is in writing and signed by the person in adverse 

]iossession, it will servo to furnish a fresh period of limitation as an 
acknowledgment of liability under this section.^ As to what would 
constitute such an admission, see the undermentioned cases,^ 

66 . Acknowledgment contained in letter marked “with, 
out prejudice.”— Section 23 of the Evidence Act provides as follows: 

“ In civil cases no admission is relevant, if it is made either 
upon an express condition that evidence of it is not to be given, 
or under circumstances from wdiich the Court can infer that the 
parties agreed together that evidence of it should not be given.” 

In view of the above provision, the question arises whether an 
acknowledgment of liability contained in a letter marked “without 
jn’ojudice” is admissible in evidence. In Madhavrav v. Gulabbhai} 
the above question arose in connexion with a post-card written by a 
debtor to his creditor and marked “without prejudice.” The question 
was left open by Farran, C. J. Candy, J., who sat wuth him observed 
as follows : 

“I doubt w'hether the post-card was inadmissible in evidence. 
To exclude it from evidence it w'ould be necessary to hold that 
the words 'without prejudice’ amounted to an express condition 
that the card should not be used in evidence against the w^riter. 
In England, apparently, the card would have been admissible. 
The remarks of Vaughan Williams, J., in In re Daintrey; 

Note 65 

1. (’33) 20 AIR 1933 Cal 414 (415) : 60 Cal 404 : 144 Ind Cas 177, iVM(6i7iari Das 
V. Bishiveshwari Debee. 

(’97) 1 Cal W N 569 (672) (-DB), Jagahandhu BJuxttacharjee v. Hari j^Iolian 
Roy. 

(1900) 2 Bom L R 407 (409) (DB), Sitaram Raghunaih v. Naro Govind. 

(’25) 12 AIR 1925 Cal 193 (193) : 84 Ind Cas 657 (DB), Golam Nazar v. Abbas 
Molia. 

(’29) 16 AIR 1929 Pat 117 (121) : 8 Pat 549 : 115 Ind Cas 699 (DB), Bageswari 
Charan Singh v. Jagarnath Kuari. (Reversed in A I R 1932 P C 55 on another 
point.) 

2. (’14) 1 AIR 1914 Cal 795 (797) : 22 Ind Cas 650 (DB), Guru Charan Saha v. 
Surendra Krishna Boy. (Where a person admits that land of which he is in 
possession at the time is the property of another, he admits that he is liable to 
restore it to that other.) 

(1900) 2 Bom L R 407 (409) (DB), Sitarain Baghunath v. Naro Govind. (Suit for 
possession — Offer by defendant to purchase the land from the plaintiff does not 
amount to an admission of title.) 

(’24) 79 Ind Cos 279 (280) (Lab), Balmokand v. Wasir Chatid, (Cosharers — 
Adverse possession by one—Post-card by the adverse possessor in which plaintiff 
was called upon to pay his share of the moneys expended on repairs or to surrender 
his interest in the house amounted to an acknowledgment of the plaintiff’s title.).' 

Note 66 


r 


1. (’99) 23 Bom 177 (179, 180) (DB). 
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Ex parte HoU,^ which the Subordinate Judge in the Court of 
first instance quoted are not, as the Subordinate Judge supposes, 
mere obiter dicta. They state the fact that the rule which 
excludes documents marked ‘without prejudice’ has no appli- 
cation unless some person is in dispute or negotiation with 
another, and terms are offered for the settlement.of the dispute 
or negotiation.” 

The above decision may also be consulted for an interpretation 
of the words “without prejudice" occurring in a document, assuming 
that such document is admissible in evidence. 

In the undermentioned ease,^ the late Nagpur Judicial Commis¬ 
sioner’s Court held that a suggestion made “without prejudice” that 
the matter might be settled could not operate to extend limitation. 
The decision, however, seems to proceed on the ground that the words 
used do not mean an admission of liability, rather than on the ground 
of the inadmissibility in evidence of the statement. 

67, Material alteration of document containing acknow¬ 
ledgment.—It is a general principle of law that a material alteration 
of a document by a party to it. after its execution without the consent 
of the other party, renders it void. But this principle only applies to a 
document which is the foundation of the plaintiff’s claim. The principle 
does not apply to a written acknowledgment which is intended only to 
serve as evidence and to save the bar of limitation and not to give 
a right of action. Hence, notwithstanding a material alteration in a 
document containing an acknowledgment of liability after it is given, 
the document can be relied on as saving limitation under this section.^ 

68, Acknowledgment contained in document thirty years 
old, — Under S. 90 of the Evidence Act, documents which are thirty 
years old and which are produced from proper custody may be presumed 
to have been signed, executed or attested by the persons by whom they 

2. (1898) LB 2Q B 116 (119, 120) : 41 WK(Eng)590; 62 L J Q B 511:5 E 414* 
69 L T 257 : 10 Morrell 158. 

3. (’26) 13 AIR 1926 Nag 57 (59) : 90 Ind Gas 135 (DB), G. J. P. Railway 
Company v. Radhakisan Jaikisan. 

Note 67 

1. (’80) 5 Cal 216 (217): 4 Cal L R 361: 4 Ind Jur 625 (DB), Nundu Kiskore Lai 
V. Mt. Ramsookhe Kooer, (Material alteration of date of document.) 

(’01) 26 Bom 616 (622, 623): 3 Bom L R 213 (DB). Atmaram v. JJmedram. (Do.) 
(’05) 9 Cal W N 695 (696) (DB), Harendra Lai Roy Chowdhry v. Uvia Ckaran 
Ohoth. (Defendant acknowl^ged certain sum in hatchita—It was found that 
entry relating to interest was interpolated at a subsequent date — In a suit to 
recover the amount acknowledged plaintiff put the hatchita in evidence but no 
reliance was placed on the entry relating to interest, it was held that hatchita 
was pat in merely as an acknowledgment of defendant’s liability and that the 
* plaintiff was entitled to a decree.) 

iSee aUo (’06) 83 Cal 812 (816, 819) : 8 Cal L Jour 863 : 10 Cal W N 788 (DB) 
Qour Chandra Das v. Prasanna Kumar Chanda.} * 


Section 19.^ 
Notes 66-68 
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Section 19 pnr]-)ort to be signed, executed or attested. This presumption applies 
Notes 68-69 also to documents which contain an acknowledgment of liability.^ 

Where tJie signature of the executant of the document i)urports to 
have been written by another person under the former’s authority, 
the presumption of execution under S. 90 will include the presumption 
that the person attixing the signature of the executant had his authority 
to do so.“ It was held by the Oudh Chief Court in the case cited below^ 
tliat tlie presumption applies not only where the original is produced 
but also where a copy is produced as secondary evidence. But this 
must be considered as no longer good law in view of the Privy Council 
decision in Basant Singh v. Brij Raj Saraii^ in which it was held 
tint when a copy is produced no presumption as to the genuineness 
of the original can be drawn under S. 90 of the Evidence Act. The 
presumption under S. 90 applies only to handwriting, execution and 
attestation. So, where a document more than thirty years old purports 
to be signed by an agent on behalf of a principal, no presumption 
arises as to the agent’s authority, which must be proved.® 

69. Acknowledgment under circumstances that would 
vitiate contract. — In Dharma Vithal v. Govind Sadvalhar} 
West, J., of the Bombay High Court observed as follows : 

“ The intention of the law is manifestly to make an admission in 
writing of an existing jural relation of the kind specified equivalent 
for the purposes of limitation to a new contract; but, for this 
piu'i^ose, the consciousness and intention must be as clear as they 
would be in a contract itself . . . . ” 

Thus, it is clear that although an acknowledgment under this 
section is distinct from a contract, yet, the acknowledgment, quite as 
much as a contract, must be the voluntary act of a person who is 
fully conscious of what he is about. An acknowledgment obtained 
by threat or intimidation cannot be used under this section.^ An 

Note 68 

1. (’19) 6 AIR 1919 Pat 244 (246): 49Ind Gas 868, JagernathGir v. Rajman Gir. 
(’01) 1901 Pun Re No. 59, Anis-iiURelunan Khan v. Beni Ram, 

2. (’33) 20 AIR 1933 All 99 (99, 100) : 142 Ind Gas 784 (DB), Md. Rafi v. Kripa 
Ramji. 

3. (’29) 16 AIR 1929 Oudh 483 (486): 5 Luck 424:121 lad Gas 273, Brij Kishore 
V. Beni Pershad. 

4. (’35) 22 AIR 1935 P C 132 (136) : 57 All 494 : 62 Ind App 180 : 156 Ind Gas 
864 (PC). 

5. (’78) 3 Cal 557 (559) (DB), Vbilack Rai v. Dallial Eai. 

(’81) 6 Cal 209 {211,212){I>B),UggrakantChoivdhrif v. HiirroChtinderShickdar. 

Note 69 

1. (’84) 8 Bom 99 (102) : 8 Ind Jur 261 (DB). 

[See also (’93) 16 Mad 220 (227, 228) : 3 Mad L Jour 35 (DB), Venkata v. 
Parthasaradhi. (Per Wilkinson, J.)] 

2. (’21) 8 AIR 1921 Lah 362 (363) : 59 Ind Gas 781, Bis Ram v. Kewal Ram. 
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acknowledgment by a minor will not be available against him.^ 

See also the undermentioned case.** 

70. Acknowledgment made in official confidence, — 
Where a person applies to the Collector setting forth the state of 
his financial i^osition and requesting that his estate may be taken 
over by the Court of Wards, the communication is one made in 
official confidence within the meaning of S. 124 of the Evidence Act 
and hence, its i^roduction cannot be compelled by the Court for 
proving an acknowledgment of liability by the person who made the 
application.^ 

See also the undermentioned case.^ 

71. Mortgage invalid under tenancy laws, if can operate 
as acknowledgment of liability. — Where a mortgage of tenancy 
rights was executed in lieu of certain old debts but was invalid under 
the Oudh tenancy law, it was held that it could be used as an acknow¬ 
ledgment of liability in a suit on the original cause of action.^ 

72. Offer of Collector under Section 16 of the Bombay 
Court of W^ards Act, if acknowledgment, — Although an offer 
made by the Collector under S. IG of the Bombay Court of Wards Act 
(I of 1905), cannot be proved in a suit by the claimant, for the purpose 
of substantiating and establishing his claim, yet, such offer can be 
used as an acknoioledgment of liability so as to save limitation.^ 

73. Agreement to extend time for performance of con¬ 
tract,_Under S. G3 of the Contract Act, the promisee under a contract 


(’73) 1873 Pun Re No. 62, Haviilton <& Co. v. Shoivers. (Threat to put the matter 
into Court and apply for arrest before judgment.) 

3. (’01) 1901 Pun Re No. 59, Anis-ul-Rehman Khan v. Beni Bavt. 

4 . (’83) 20 AIR 1933 All 175 (176) : 144 Ind Cas 1005, Mani Rayn v. Badri Das 
Behari Lai. (Where an acknowledgment is proved to have been made by inadver¬ 
tence or mistake, it cannot be treated as implying a i)romise to pay even though 
it may be ostensibly unconditional.) 

Note 70 

1. (’22) 9 AIR 1922 All 37 (41) : 44 All 360 : 66 Ind Cas 171 (DB), Collector of 
Jaunpur v. Jainyva Prasad. 

2, (’39) 26 AIR 1939 Bom 237 (245) : 183 Ind Cas 225 (DB). BhaUhandra Datta- 
traya v. Chanbasappa Mallappa. (In this case it was held that the privilege 
under S. 124 of the Evidence Act could not be claimed as the Collector to whom 
the statements were made in official confidence did not claim privil^e on the 
ground that public interest would be affected by the disclosure.) 

Note 71 

1. (*26) 12 AIR 1925 Oudh 401 (402) : 89 Ind Cas 175, Umrao v, Narain. 

Note 72 

1- (’20) 7 AIB 1920 Bom 137 (138, 189) : 68 Ind Cas 319 : 44 Bom 871 (DB), 
Shivajirao Narayan Boo ThortU v. Hari Narayan Tagre. 


Section 19 
Notes 69-73. 
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Section 19 may oxteiicl the time for the performance of the promise. Where time 

Notes 73-74 is so extended, limitation for a suit on the contract will only run from 

the date to which the time has been extended.^ 

73a. Suit based on default clause in mortgage deed, etc. 
— ^^’]lere a mortgage deed contains a provision that in default of the 
]-»aynK‘nt of the annual interest the mortgagee should be entitled to 
possession of the mortgaged property and default is made, but subse¬ 
quently the mortgagor executes a second mortgage in favour of the 
mortgagee for all the arrears of interest up-to-date, the cause of action 
which tlie mortgagee got for a suit for possession on the occurrence of 
the first default is satisfied by the execution of the second mortgage and 
there is no question of the period of limitation for a suit based on such 
default being extended by the acknowledgment contained in the second 
mortgage deed. In such a case, limitation for a suit for possession by 
the mortgagee will run from the next default.^ See also S. 20 Note 36. 

74. Stamp. — An acknowledgment of liability under this section 
need not he stamped in every case.' But, if it is an acknowledgment 
of a debt and otherwise falls within the provisions of Art. 1, Sch. I of 
the Stamp Act, it is liable to a stamp duty of one anna. If it is not 
duly stamped, it cannot be relied on for any purpose including that of 
saving limitation under the section.^ In order to see whether an 
acknowledgment is liable to stamp duty under Art. 1, schedule i of the 
Stamp Act it must be seen whether it is given with the dominant 


Note 73 

1. (’02) 4 Bom L R 50 (51, 52) (DB), Srinivas v. -Baghunath. 

(’02) 12 Mad L Jour 351 (353) (DB), Stiggappa v. Govindappa. 

Note 73a 

1. (’39) 26 AIR 1939 Lah 212 (215), Abdullah v. Ishag Mohavimad. 

Note 74 

1. (’36) 63 Cal 813 (815) : 40 Cal W N 399, Jogendra Chandra v. Shacheendra 
Kumar Seal. 

(’38) 25 AIB 1938 Nag 51 (51) : ILR (1939) Nag 695 : 172 lad Cas 880, Tildk- 
chand v. Bam Kisan. (A document is not an acknowledgment within the terms 
of Art. 1 of Sch. I, Stamp Act, unless it is given with the dominant intent to 
supply evidence of debt.) 

2. (’97) 21 Bom 201 (204) : Chitty's S C C R 482 (FB), Mulji Ldlla v. Lingu 
Mahaji. (Overruling 18 Bom 614.) 

(’19) 6 AIR 1919 Nag 141 (142) : 50 Ind Cas 781, Sitaram v. Thdkur Das. 

(’23) 10 AIB 1923 All 297 (297, 298) : 45 All 374 : 71 Ind Cas 1027 (DB). Bam 
Das V. Inayatnlla. 

(’34) 21 AIR 1934 Nag 273 (274) : 153 Ind Cas 255 ; 31 Nag L R 105, Ram Chan¬ 
dra Bachharaj v. Muka Gujan. 

(’21) 8 AIR 1921 Pat 292 (292), Bakhal Chandra Chakraverty v. Bam Chajidra. 

iSee also (’28) 15 AIR 1928 All 666 (667) : 115 Ind Cas 423, AH Mohammed v. 
Jagannath Rrasad. (Acknowledgment executed in Gwalior State and stamped 
with one anna Gwalior stamp — Account book produced in British India subse¬ 
quently but not stamped within three months since_ Held that acknowledgment 

was inadmissible.)] 
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intent to supply evidence of the debt and the Court has to apjjly its Section 19 
mind to the question looking at the document and the surrounding Notes 74-75 
circumstances as to what was the intention with which it was given.*"* 

Where, however, an acknowledgment has once been admitted in 
evidence, although it is not duly stamped, its admissibility cannot be 
questioned subsequently, under section 36 of the Stamp Act.** 

The inadmissibility of the acknowledgment of a debt for want of 
stamp does not, however, preclude the debt acknowledged from being 
proved by parol evidence.® 

75, Registration.—A document whereby a person acknowledges 
his liability in respect of a right to or in immovable property of the 
value of Rs. 100 or more is not a document which purports to “declare” 
any right, title or interest in such immovable proi^erty within the 
meaning of S. 17 of the Registration Act, and hence is not compulsorily 
registrable under that section. The reason is that an acknowledgment 
of liability merely constitutes a statement of an existing fact while 
the expression “declare” in section 17 of the Registration Act indicates 
something more than a mere statement of an existing fact and implies 
a declaration of will to cause a change of legal relationship in respect 


3. (’38) 25 AIR 1938 Nag51 (51) : ILR (1939) Nag 695 ; 172 IndCas880, TilaJcchand 
y. MamJcisan. {Held that the letter reciting settlement of account did not rcquiie 
stamp as there was no intention to supply it as evidence of debt.) 

(’38) 25 AIR 1938 Pat 139 (140) : 174 Ind Gas 585, Ramprabha Ojha v. Bishu- 
nath Ojha. 

(’24) 11 AIR 1924 Mad 352 (353, 354) : 46 Mad 948 : 74 Ind Gas 1029 (DB), Sjo-yi- 
mull Murlidhar v. Ananta Lai. (Acknowledgment not for purpose of supplying 
evidence of debt—Article 1, Stamp Act, not applicable.) 

(’03) 30 Cal 687 (688, 689) (DB), Ambica Dat v. Nityanand Singh. (Do.) 

(’92) 15 All 56 (68) ; 1892 All W N 234 (DB), Bishambar Nath v, Nand Kishore* 
(Do.) 

(’26) 92 Ind Gas 1046 (1046) (Mad), Ramaswami Ayyangar v. Raghava Aiyangar 
(Do.) 

(’36) 23 AER 1936 Mad 939 (939) : 166 Ind Gas 750, Snbbaroyadu v. Narasimha 
Reddi. (Acknowledgment of correctness of account does not necessarily require 
stamp.) 

(’12) 15 Ind Gas 279 (280, 282) : 39 Cal 789 (DB). J. C. GaX&taun v. Hutchinson. 
(A balance-sheet prepai'ed and signed by the debtor and showing a balance, errors 
and omissions excepted, due from him was held, having regard to the circum- 
• stances of the case, not an acknowledgment within Article 1 Schedule I.) 

4. (’86) 22 AIR 1935 Rang 160 (160) : 13 Rang 322 : 156 Ind Gas 589, Vellay- 
appa V. Somaaundaram. 

(’26) 12 AIR 1925 Mad 1215 (1216, 1216) : 91 Ind Gas 494 {DB),Nagappa Chetty 
V. V. A. A. R. Firm. 

(*16) 2 AIR 1916 Cal 280 (281) : 22 Ind Gas 868 (DB), Sitaram v. Ram Prosad 
Ram. 

5, (’82) 8 Cal 282 (284) : 6 Ind Jur 416 (DB). Binga Ram v. Rajtnohun Roy. 
(Suit for price of goods sold and delivered—Written admission of the defendant 
that the goods had been snpplied to him — Inadmissibility for want of stamp — 
Oral evidence to prove delivery of goods sold and their value admissible.) 

(*28) 10 AIR 1923 Lah 801 (801) : 74 Ind Gas 939 (989), Tikkan Ram v. LaL 
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Section 19 
Notes 75-76 


of the property concerned.^ 

\\ liere an aclxiiowlecl^^mcnt of liability is contained in a document 
wliicli is compulsorily registrable but which is not registered, although 
t ])0 document is not admissible in evidence for the purpose of proving 
the trans.action which it is designed to effect, yet, it is admissible for 
}n’Oving tlie acknowledgment of liability contained in it.^ 


76. Onus of proof. — The onus of proving that a suit is saved 
from the bar of limitation on accoitnt of an acknowledgment of 
liability is on the plaintiff. The reason is that the onus of proving 
that a suit is within time is on the plaintiff and consequently, the onus 
of proving that a suit which is on the face of it barred by limitation 
is saved from such bar on account of some exception to the statute 
is also on the i)laintitf. (See Note 38 to S. 3.) The plaintiff must 
give cogent proof of his allegations in order to sustain the plea of 
acknowledgment raised by him.^ 


Note 75 

1. (’32) la AIR 1932 PC 55 (57) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Cos 798 
(PC), Bageshwari Charan Singh v. Jagarnah Kuari. (Overruling 4 Bom 590.) 

(’32) 19 AIR 1932 Lab 154 (156, 157): 136 Ind Cas 14 (DB), BadhaKishen Singh 
V. Ilukam Chand. (Document executed by mortgagor stating that some of the 
mortgage debt was paid and land was to remain mortgaged for balance — Docu¬ 
ment held not to require registration as it made no legal change in relation to 
the property charged.) 

(’32) 19 AIR 1932 Lab 592 (594, 595) : 140 Ind Cas 387, Karavi Singh v. Mt. 
Maija Wanti. (Document purporting to be amortgage deed and containing recital 
ns to existence of prior existing mortgage—It was held that the reference to the 
earlier mortgage was a mere recital of a pre-existing fact and thei’efore it was 
exempt from registration.) 

<’81) 5 Bom 232 (236, 237), Salchardin Krishnaji v- Madan Krishnaji. 

{See also (’23) 10 AIR 1923 Mad 621 (622) : 72 Ind Cas 456 (DB), Ranganat/aki 
Amvial V. Virupakshee Rao Naidu.'] 

2. (’38) 25 AIR 1938 Mad 865 (875) : 181 Ind Cas 827 (DB), Ramanathan Chet- 
liar V. Doiulat Singjee, 

(’81) 3 All 523 (526) : 1881 All W N 19 (DB), Khiishalo v, Behari Lai. 

(’99) 26 Cal 334 (336), Mtignirani v. Gnrmukh Roy. 

(’80) 5 Cal 215 (217) : 4 Cal L R 361 : 4 Ind Jur 625 (DB), Nundo Kishore Lall 
V. Mt. Ravisookhe Kooer. 

(’36) 23 AIR 1936 Lab 276 (277) : 162 Ind Cas 306, Shantilal v. Lyallptir Bank 
Ltd. 

(’32) 19 AIR 1932 Lah 592 (594, 595) : 140 Ind Cas 387, Karam Singh v. Mt. 
Maya Wanti. 

(■32) 19 AIR 1932 Lah 400 (400) : 137 Ind Cas 155, Barn Mai v. Danlat Ram. 

(’32) 19 AIR 1932 Lah 154 (156, 157): 136 Ind Cas 14 (DB), RadhaEishenSingh 
V. Hukavichand. 

(’30) 17 AIR 1930 Lah 985 (989, 990) : 12 Lab 239 : 129 Ind Cas 281 (DB), 
Davindar Singh v. Mt. Lachhmi Devi. 

(’80) 1880 Pun Re No. 88, Sayad Muhammad Khan v. Jaisukh. 

{See (’81) 1881 Pun Re No. 17, Chuhar v. Wazira. 

Note 76 

1. (’22) 9 AIR 1922 All 37 (41) ; 66 Ind Cas 171 : 44 All 360 (DB), Collector of 
Jaunpur v. Jamna Prasad. 
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Onus of proving that acknotoledgment was made before expiry 
of limitation. — There is a conflict of decisions on the question as to 
•whether the burden of proving that an acknowledgment under this 
section was made before the expiry of the period of limitation is on 
the plaintiff, or whether the onus is on the defendant to prove that 
the acknowledgment was made after the expiry of the i^eriod of 
limitation. One view is that the onus is on the defendant to show 
that the acknowledgment was made after the expiry of the period of 
limitation.^® This view is based on the fact that an acknowledgment 
which is sufficient for the purposes of this section necessarily implies 
the admission of a subsisting liability. In other words, an acknow¬ 
ledgment under this section imi>lies in itself an admission that at 
the time when it is made the liability admitted is not barred by 
limitation. Hence, the burden of proving that the fact admitted is 
not true is on the party making the admission, viz., the defendant. The 
other view is that the burden of proving that the acknowledgment 
w'as made before the exinry of the period of limitation is on the plaintiff.^ 
This view seems to be based on the fact that an acknowledgment of 
liability does not necessarily imply an admission that the liability is 
not barred by limitation f inasmuch as the question of limitation may 
not be present to the mind of the person making the admission at all. 
But, even according to this view% there may be peculiar circumstances 
in a case which necessitate the i^lacing of the onus of proof on the 
defendant to show that the acknowledgment W'as made after the period 
of limitation.* 

la. (04) 26 All 313 (316) : 1904 All W N 38 : 1 All L Jour 1 (DB), Dip Singh v. 
Qirand Singh. 

(’29) 16 AIR 1929 All 209 (210) : 115 Ind Cas 451, Mihi Lai v. Soni Ram. 

(’30) 17 AIR 1930 Mad 65 (66) : 124 Ind Cas 301 (DB), Ahamad Haji v. Magan. 

2. (’32) 19 AIR 1932 All 555 (557) : 137 Ind Cas 193 (DB), Makkhan Lai v. ML 
Sardar Kunwar. 

(’32) 19 AIR 1932 All 461 (464) : 54 All 506 : 140 Ind Cas 783 (DB), Girdhari 
Lai V. Firm Bishnu Chand. (Reversed in A IR 1934 P C 147 on another point.) 
(’32) 19 AIR 1932 All 199 (207) : 53 All 963 : 137 Ind Cas 243 (DB), Abdul Bafiq 
V. Bhajan. 

(*26) 13 AIR 1926 All 155 (156) : 89 Ind Cas 402, Rcoti Ram v. Lachman 
Prasad. 

(’99) 1 Bom L R 2 (4) (DB), Chotirani Lai Chand v. Bhau. 

(*85) 22 AIR 1935 Lah 516 (516) : 155 Ind Cas 576 (DB), Sher Mohainmad v. 
Karamchand. (Letters Patent appeal from AIR 1934 Lah 121.) 

(’84) 21 AIR 1934 Lah 121 (122) : 154 Ind Cos 773, Qian Chand v. Sher 
Mahomed. 

(’30) 17 AIR 1980 Lah 985 (990) : 129 Ind Cas 281 : 12 Lah 239 (DB), Davindar 
Singh y. ML Lachhmi Devi. 

3. (’82) 19 AIR 1982 All 655 (657) : 187 Ind Cas 193 (DB), Makkhan Lai v. ML 
Sardar Kunwar. 

(’29) 16 AIR 1929 AU 209 (209) : 115 Ind Cas 451, Mihi Lai v. Soni Ram. 

(’86) 22 AIR 1935 Lah 616 (616) : 165 Ind Cas 576 (DB), Sher Moharnvied v. 
Karam Chand. 

(*04) 1 Bom L B 2 (4) (DB), Chotiram Lai Chand v. Bhau. 

4. (*19) 6 AIR 1919 All 227 (228) : 61 Ind Cas 2&3(DB),KamlaDeviv.Gurdayal, 
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Note 77 


77. Pleading. — Unclei’ o. 7 R. G of the Civil Procedure Code 
wlicre tlie plaint is prhna facie barred by limitation, it must state 
the ground on which exemption from the bar is claimed. Accordingly, 
wJiore on the face of the plaint a suit is barred by limitation, but an 
acknowledgment of liability is relied on to save the suit from the bar 
of limitation, the fact that such acknowledgment is relied on must 
be stated in tlie plaint.^ But, this rule only applies w^here the suit is 
barred on the face of the plaint. The rule does not apply where the 
presumption of the bar of limitation does not arise on the face of the 
plaint.^ 

A plaint can, in the discretion of the Court, be allowed to be 
amended by the inclusion of an allegation of acknowledgment of 
liability.^ 


{’•29) 16 AIR 1929 All 209 (210) : 115 Ind Cas 451, Mihi Lai v. Noni Ram. 
(Acknowledgment of a mortgage by mortgagee—Acknowledgment itself clearly 
admitting that on the date on which it was made the mortgagor had a subsisting 
right— JTcld it was not necessary for mortgagor to prove by evidence aliunde that 
the acknowledgment was made within limitation.) 

(■•20) 7 AIR 1920 All 92 (94) : 42 All 575 : 56 Ind Cas 986 (FB), Anup Singh v. 
FatehChand. (Acknowledgment by mortgagee that mortgage existed—It is prima 
facie evidence that at the time of the acknowledgment the mortgage had not 
become time barred.) 

[See (’16) 3 AIR 1916 All 201 (205) : 38 All 540 : 36 Ind Cas 452 (DB), Khiali 
Ram V. Taik Ram. (In this case the burden of proof was on the plaintiff.)] 

Note 77 

1. ('41) 28 AIR 1941 Pat 147 (151): 19 Pat 938 :189 Ind Cas 855 (DB), Mukhnarain 
V. Ram Lochan, 

(’37) 24 AIR 1937 Mad 826 (828); 176 Ind Cas 939, Madappayya v. Mahabala 
Rao. 

(’19) 6 AIR 1919 Mad 332 (333): 52 Ind Cas 243, Manidai Muthirian v. Chinna- 
kannu Muthirian. 

(’22) 9 AIR 1922 Lah 39 (40) : 3 Lali 233 : 69 Ind Cas 419 (DB), Uttam Chand v. 
Mt. Thakar Devi. 

(’28) 15 AIR 1928 Sind 17 (20): l05IndCas765 : 22SindLR 222, 

Bank Ltd, v. Mulji Morarji Sundarji. 

(’33) 20 AIR 1933 Lah 491 (492) : 145 Ind Cas 343, Mt. Umri y. Kalu. 

{See also (’34) 21 AIR 1934 Lah 753 (756) : 155 Ind Cas 819 (DB), Secretary of 
State V. Akbar Shah. (Suit prima facie barred by limitation—Plaintiff relying 
on acknowledgment at late stage in course of arguments—Question depending on 
facts—Plaintifi cannot be allowed to rely on plea.) 

(’86) 10 Bom 461 (467, 468) : 13 Ind App 66 : 4 Sar 719 : 10 Ind Jur 310 (PC), 
Hari Ravji Chiplunkar v. Shaptirji Hormasji 

2. (’19) 6 AIR 1919 All 227 (228) : 51 Ind Cas 283 (DB), KamaXa Devi v. Gur 
Dayal. 

(’19) 6 AIR 1919 Lah 20 (21) : 1 Lah 89 : 51 Ind Cas 956, Rhayidu Lai v. Fasal. 

(’20) 7 AIR 1920 Oudh 236 (237) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jage^ar 
Singh v. Bir Ram. 

(’22) 9 AIR 1922 Oudh 135 (137) : 25 Oudh Cas 89 : 68 Ind Cas 196, Ram Autar 
V. Beni Singh. 

3. (’35) 22 AIR 1935 Mad 158 (159, 160): 154 Ind Cas 707^Muthammal y. Guru- 
samiNayakkan, (As no new relief was prayed nor fresh cause of action added, the 
amendment was allowed.) 
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( 

Where a plaint complies with the requirements of Order 7 Rule G 
by stating the ground on which exemption from the bar of limitation 
is claimed, it has been held that the plaintiff can rely, at the hearing, 
on a different ground of exemption.^ 

Where a plaint contains a definite allegation of acknowledgment 
of liability as saving limitation, the allegation will be deemed as 
admitted by the defendant if it is not specifically denied in the 
-written statement. The mere plea that the suit is barred by limitation 
will not be sufficient to constitute a specific denial of the allegation in 
the plaint for this purpose.® 

78, Acknowledgment, whether question of law or fact, 
— See the Authors’ Commentary on the Civil Procedure Code, 3rd 
Edition, section 100, Note 29. 



( 1 ) Where interest on a debt or legacy 

Effect of payment is, before the expiration of the 

or of* pirt paymem prescribed period, paid as such by 
Of principal. the person liable to pay the debt or 


• Act of 1877 : S. 20. 

20. When interest on a debt or legacy is, before the expiration of the 
Effect of payment prescribed period, paid as such by the person liable to pay 
of interest as such. the debt or legacy, or by his agent duly authorized in this 

behalf, 

Effect of part-pay- or when a part of the principal of a debt is, before 

ment of principal. the expiration of the prescribed period, paid by the debtor 
or by his agent duly authorized in this behalf, 


(*34) 21 AIR 1934 Lah 763 (756) : 165 Ind Cos 819 (DB), Secretary of State y. 
Akbarshah. (Plea not allowed to be taken up at late stage, as it was unfair to the 

defendant.) 

4. (’22) 9 AIR 1922 Lah 230 (232) : 2 Lah 13 : 60 Ind Cas 772 (DB), Parmeshari 
Das Y. Eakiria. 

(*22) 9 AIR 1922 Lah 39 (40) : 3 Lah 233 : 69 Ind Cas 419 (DB), Ultam Chand v. 
Mt. Thdkar Devi. (In this case as no ground of exemption was stated in the 
plaint, acknowledgment as a ground of exemption could not be allowed to be set 
up in appeal.) 

(*37) 24 AIR 1937 Oudh 391 (392) : 13 Luck 334 : 168 Ind Cas 799 (DB), Satyur 
Nath y. Brahma Dat. 

[But see (’14) 1 AIB 1914 Lah 337 (338) : 1914 Pun Be No. 83 : 26 Ind Cas 
441 (DB), Oovinda Mol y. Sanfa. 

f’24) 11 AIR 1024 Pat 806 (806) : 78 Ind Cas 919 (DB), ChhaUr Dhari Mahto v. 
Nasib Singh.'^ 

5. (*16) 3 AIR 1916 Pat 89 (41): 88 Ind Cas 85 : 2Pat L Jour 24 (DB), BaXukchand 
y. Naihunni Singh. (But petition for leave to execute a decree is not a pleading 
and hence this rule does not apply to such petition.) 
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Section 20 legacy, or by liis agent duly authorised in this 

behalf, 

or Avliere part of the principal of a debt is, 
before the expiration of the prescribed period, paid 
by the debtor or by his agent duly authorised in 
this behalf, 

a fresh period of limitation shall be computed 
from the time when the payment was made : 

Provided that, save in the case of a payment of 
interest made before the 1st day of January, 1928, 
an acknowledgment of the payment appears in the 
handwriting of, or in a writing signed by, the person 
making the payment. 

(S) Where mortgaged land is in the possession 
Effect of receipt of mortgagee, the receipt of the 

produce of mort- 

gaged land. rent or produce of such land shall 

be deemed to be a payment for the purpose of sub¬ 
section (1). 

Jilxpla^iation, — Debt includes money payable 
under a decree or order of Court. 


a new period of limitation, according to the nature of the original liability, 
shall be computed from the time when the payment was made : 

Provided that, in the case of part-payment of the principal of a debt, the fact 
of the payment appears in the handwriting of the person making the same. 

Effect of receipt Where mortgaged land is in the possession of the mort- 

of produce of morU gagee, the receiptof the produce of such land shall be deemed 
gaged land, to be a payment for the purpose of this section. 

Act of 1871 : S. 21. 

21. When interest on a debt or legacy is, before the expiration of the 

Effect of poAjment prescribed period, paid as such by the person liable to pay 
of interest as sncli, the debt or legacy, or by his agent generally or specially 
authorized in this behalf, 

Effect of part-pay- or when part of the principal of a debt is, before the 

vient of principal. expiration of the prescribed period, paid by the debtor or by 

his agent generally or specially authorized in this behalf, 

a new period of limitation, according to the nature of the original liability, 
shall be computed frojn the time when the payment was made : 

Provided that, in the case of part-payment of principal, the debt has arisen 
from a contract in writing, and the fact of the payment appears in the hand¬ 
writing of the person making the same, on the instrument, or in his own books, or 
in the books of the creditor. 

Act of 1859. 

No corresponding provision. 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Distinction between Section 19 

and Section 20. See Note 5 to 
Section 19. 

4. Section applies only to debts 

and legacies. 

5. Distinction between paying in¬ 

terest and paying principal. 

6. Intention of debtor to pay in¬ 

terest or principal, how ascer¬ 
tained. 

7. “Interest’* includes part of 

interest due. 

8. Payment expressed to be 

made for principal and 
interest generally. 

9. Payment “ without preju¬ 

dice.” 

10. “ Before the expiration of the 

prescribed period.” 

11, “Paid,” meaning of. 

12. Money need not belong to 
the person paying. 

13. Who must make the payment 

— General. 

14. Person liable to pay the debt 

or legacy. 

14a.Debtor—Meaning of. SeeNotelS. 

15. Principal and surety. See 

Note 12 to Section 21. 

16. Payment by one of several 

joint debtors. See Notes to 
Section 21. 

17. Payment by one of seve¬ 

ral Muhammadan coheirs. 
See Note 10 to Section 21. 


18. “Agent duly authorised in this 
behalf.” 

19. Payment by Court. See 
Note 18. 

20. Payment by husband or 

wife. See Note 18. 

21. Payment by pleader. 

22. Payment by receiver. 

23. “Fresh period” — Computa¬ 

tion of. 

24. Proviso — “ Appears in the 

handwriting of, or in a writ¬ 
ing signed by.” 

25. Payment and writing need 

not be simultaneous. 

26. Signature must have refer¬ 

ence to the acknowledg¬ 
ment of payment. 

27. Proviso— “Person making the 

payment.” 

28. Sub-section (2) — Mortgagee in 

possession. 

29. Explanation. 

30. Decree debt — Payment _ 

Certification. 

31. Nature of liability affected by 

payment. 

32. Question, what a sum of money 

was paid for, is one of fact. 

33. Second appeal. 

34. Unregistered endorsement of 

payments. 

35. Burden of proof. 

36. Article 75 and this section. 

37. Distinction between Sections 19 

and 20 and Article 183. 


Other Topics (miscellaneous) 


Addition of interest to principal_Whe- 

ther payment. See Note 11. 

Adjustment of accounts. See Note 11. 

Authority to pay includes authority to 
endorse. See Note 16. 

^urt—Whether can be agent of party. 
See Note 18. ^ 

“DecrM” includes preliminary decree 
for sale. See Note 29. 

Formal or express authorisation not 
necessary. See Note 18. 

Illiterate person touching pen. See 
Note 24. 

Mark of illiterate person. See Note 24. 

Only payment and not appropriation to 
be in writing. See Note 24. 

Part payment and endorsement by judg¬ 
ment-debtor on dMree. See Note 24. 


Payment and not acknowledgment to be 
within time. See Note 25. 

Payment by cheque—Whether payment. 
See Note 11. 

Payment by labour. See Note 11. 

Payment in kind. See Note 11. 

Payment under compulsion of Court. 
See Note 11. 

Period under S. 48, C. P. Code_Not 

“prescribed period.” See Note 10. 

Recovery by levying execution. See 
Note 11. 

Section applies to all debts, secured or 
unsecured. See Note 4. 

Writing in money-order coupon or sign¬ 
ing of cheque whether sufficient. See 
Note 24. 
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Section 20 
Note 1 


1. Legislative changes. 

(1) Tlun-e was no section corresponding to this section in the Act of 

and <a part payment of a debt or payment of interest did 
not oi)crate to extend time.^ By the rules promulgated under 
('’ircvilar Order 104 of 1860 (which were modifications of the 
Punjab Code) which were in force in certain provinces to which 
the Act of 1859 did not apply, it was, however, provided that a 
fresh period of limitation would be available where there was a 
“partial satisfaction of demand.”^ 

(2) 'rhe rule tliat payments of interest and part payments of principal 

sliould, under specified circumstances, operate to start a fresh 
period of limitation, was borrowed from English law and first 
became a part of the limitation law of this country on the 
passing of Act ix of 1871, in S. 21 of which it was incorporated.® 
In that section, however, 

(a) the words “generally or specially authorized** were used 

instead of the words “duly authorized’*; 

(b) the proviso applied only to cases where the debt arose from 

a contract in writing^ and the writing evidencing the 
fact of payment had to be on the instrument or in the 
hoolcs of the debtor or of the creditor. 


(3) Section 20 of the Act of 1877, substituted the words “duly autho¬ 
rized” for the words “generally or specially authorized” and 
deleted the requirement in the proviso that the debt should 
arise from a contract in writing and that the writing should 
be in particular places. 


Section 20 — Note 1 

1. (’71) 8 Bom H C R A C6 (7) {DB),Mulchand Chdahcliand v. Girdhar Madhav. 
(1864) 2 Mad H C B 79 (80) (DB), Md. Janula v. Venkatarayar. (Though evi¬ 
denced by writing.) 

(1864) 2 Mad H C R 84 (85), Baja Isvara Das v. Richardson. 

{See {'76) 1 Mad 228 (234) : 1 Ind Jor 231: 1 Mad L R 351 (DB), Valia Tamba- 
ratti V. Vira Bayan. (Section 21 of Act of 1871 saves actions barred under 
old Act.) 

(’77) 1 Mad 264 (265, 266): 1 Ind Jur 310 (DB), Teagaraya Mudali v. Mariapya 
Pillai. (Do.)] 

2. (’66) 5 Suth W R P C 18 (21) : 10 Moo Ind App 362 (P C), Uukknn Lall v. 
Imtiaz-ood-Dowlah. (But it must be a payment according to continuous and 
regular course of dealing.) 

3. (*94) 1894 Pun Re No. 124, p. 477, Diwan Duya Singh v. Snkam Chand. 

4. (’79) 3 Bom 198 (200) (DB), Hanmantmal Motichand v. Ratnhahai. (An entry 
of an account stated, made by a debtor in a creditor’s books, is not a contract in 
writing within the meaning of S. 21.) 

(’73) 10 Bom H C R 375 (377) (DB), Amritlal v. Maniklah (Do.) 

(’81) 1881 Pun Re No. 62, Gobind Bai v. Ckajjit Mai. (In this case there was no 
contx*act in writing. Held also that a debt barred under Act of 1871 is not revived 
by S. 20 of Act of 1877.) 
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A provision corresponding to sub-s. ( 2 ) of the present section 
was newly inserted. 

( 4 ) The Act of 1908 repeated the section as it was enacted in 1877 

with the addition of an explanation. 

( 5 ) By the Linaitation (Amendment) Act I of 1927, the proviso in its 

present form was substituted for the old proviso. 

2. Scope of the section.—This section provides that a payment 
interest as such, or a part payment of the principal, in respect of a 
debt shall give a fresh period of limitation to the creditor for enforcing 
the debt. In the undermentioned cases^ it was held that the principle 
underlying this provision is that such payment implies an admission 
of a right and an acknowledgment of a corresponding liability. This 
view, based on English law, has since been overruled by the decision 
of the Privy Council in Rama Shah v. Lai Chand.^ In that case, their 
Lordships of the Privy Council observed as follows : 

“ Their Lordships cannot agree that the section is to be read as 
governed by any such principle as is suggested familiar though 
it be in the law of England. They can discover no sufficient 
reason for the assumption that the section is an expression of 
any single principle. In English law effect was first given to 
acknowledgments and payments by reason of general principles 
of exception applied by the Courts to the Statute of Limitation 
(1623) which did not contain express exceptions in these respects, 
and though the exceptions were in the end made statutory they 
retained much of their original character. In the Limitation Act, 
section 19, which deals with acknowledgments, is not to be 
read as based upon the theory of implied x^romise: and it is 
difficult to see why s. 20, which deals with payments, should be 
regarded as based ui)on a theory of acknowledgment. The Indian 
Legislature may well have thought that a iDayment if made on 
account of the debt and evidenced by writing gave the creditor 
some excuse for further delay in suing, or was sufficient new 
proof of the original debt to make it safe to entertain an 
action upon it at a later date than would otherwise have been 
desirable. ** 


Note 2 

1. ('86) 22 AIR 1986 All 946 (^56) ; 58 All 261 : 159 Ind Cas 387 (FB), Udeypal 
Singh v. Ldkshmi Chand. 

(■86) 22 AIR 1936 Mad 871 (872): 167 Ind Cos 259, Appasami Pillai v. Morangam 
Muthirian. 

(’17) 4 AIR 1917 Mad 460 (464) : 34 Ind Cas 417 (DB), Chokkalingam Chetty v, 
AnnamaXai Chetty, 

(*17) 4 AIR 1917 Oudh 124 (125, 126) : 42 Ind Cas 119, Didar Htuain v. Gaya 
Prasad. 

(’94) 1894 Pun Re No. 124, p. 477, Diwan Buia Singh v. Hukum Chand. 

2. (’40) 27 AIR 1940 P C 63 (67) : X L R (1940) Lab 470 : I L R (1940) Kar fP C) 
184 : 67 Ind App 160 : 187 Ind Cas 238 (P C). 


Section 20 
Notes 1-2 
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Section 20 The section is also not based on any fiction of an implied promts^ 

Notes 2-4 to pay, and a payment of interest or part payment of the principal 

acc(>ni]->anied by a refusal to pay the balance may still give a fresh 
starting point of limitation for recovering the debt.® 

3. Distinction between Section 19 and Section 20. — See Note 5 to 

Section 19. 

4. Section applies only to debts and legacies. — The 

section is restricted to suits for debts and legacies} Thus, it has no 
application to the following cases : ^ 

(1) Suit for redemption.^ 

( 2 ) Suit for possession of property.^ 

(3) Suit for a share of mortgage money received by the defen- 

dant mortgagor on the allegation that the mortgaged 
pioi>erty was undivided ancestral property in which 
plaintiff had a right."* 

The section contemplates debts of all kinds whether secured or 
unsecured.^ A claim to recover the mortgage amount under S. 68 of the 
Transfer of Property Act is a suit for the recovery of mortgage debt 
and is, therefore, for the recovery of a “debt”.® 

3. (’38) 25 AIR 1938 Cal 129 (131) : 176 Ind Cas 191 (DB), Azizitr Rahiman v. 
XJpendra Nath. 

(’21) 8 AIR 1921 Mad 704 (706) : 44 Mad 971 : 68 Ind Cas 100 (DB), Gorinda- 
sawi Pillai v. Desai Goiindan. 

Note 4 

1. (’39) 26 AIR 1939 Lab 212 (214), Abdullah v. Ishaq Mohammad. (Also applies 
to case of mortgage with possession.) 

2. (’26) 13 AIR 1926 All 85 (86) : 89 Ind Cas 161, Bhagwan Din v. Sri Kishen. 
(’24) 11 AIR 1924 Lab 484 (485): 78 Ind Cas 617, Firoze Khan v. Kanhaiya Ram, 

( 28) 110 Ind Cas 560 (560) (DB) (All), Markunday v. Mahabir Pandey. 

(’03) 26 All 167 (170): 1903 All V7 N 223 (DB), Amoar Hiissain v. Lalmir Khan. 
(’96) 18 All 295 (297) : 1896 All W N 68, Kdllu v. Halki. (See critical note on 
this case in 6 Mad L Jour 458 (Jour),) 

(’17) 4 AIR 1917 Oudh 124 (125, 126) : 42 Ind Cas 119, Didar Hussain v. Gaya 
Prasad, 

[See (’93) 1893 Bom P J 318 (DB), Ganu v. Krishnaji. (Only acknowledgment 
can extend the period.) 

(’22) 9 AIR 1922 Bom 356 (357) : 46 Bom 1000 : 70 Ind Cas 906 (DB), Bhagwan 
Ganyat v. Madhav Shankar. 

(*93) 1893 Bom P J 346 (DB), Chinto Vinayak v. JBalkrishna 

3. (’10) 7 Ind Cas 567 (567) : 13 Oudh Cas 179, Kanhaya BakhsU Pande v. 
Sheonandan Singh. 

(’09) 4 Ind Cas 921 (921) : 1908 Pun Re No. 91, Bishen Lai v. £^ajts7ia7i. (Suit by 
mortgagee for possession.) 

4. (’13) 22 Ind Cas 959 (959) : (1913) 1 Upp Bur Rul 178, Nga Ya Baw v. Nga 
Bya. (Such suit is not maintainable.) 

5. (’41) 28 AIR 1941 Mad 6 (14) (DB), Thinnappa Chettiar v. Krishna Rao. 

(’38) 25 AIR 1938 Cal 129 (131) : 176 Ind Cas 191 (DB), Azizur Rahatnati v. 

Upe7idra Nath. (It is not necessary to import the doctrine of implied promise.) 

6. (’22) 9 AIR 1922 Oudh 102 (104) : 65 Ind Cas 408, Mahadeo Tewari v. Sitla 
Balish iSin^7i, 
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In Pangudaya v. Utha^idiyaJ the Madras High Court expressed Section 20 

the opinion that the joint liability of the members of an undivided Notes 4-5 

Hindu family for a family debt is not a “debt" within the meaning of 
this section. It is submitted that this view is obviously wrong as it 
leads to the result that limitation cannot be extended by means of a 
part payment or payment of interest in respect of a joint family debt. 

5, Distinction between paying interest and paying 
principal, — The section makes a distinction between a payment of 
interest and a payment of principal. In order that a payment of 
interest may give a fresh period-of limitation, the payment must be a 
liayment for interest as such.^ A payment for principal need not be a 
Iiayment as sttcJi,^ but it is necessary that it should be a payment of 
part only of the princiiial. 


7. (’38) 25 AIR 1938 Mad 774 (778) : I L R (1938) Mad 968 ; 178 Ind Cas 243 
(DB). (The question in this case was whether after partition in a joint family, 
the senior member can extend limitation for a pre-partition debt by means of a 
pait payment—It was contended that though in such a case the senior member 
may not be the manager for the time being under S. 21 (3) (b), yet, the members 
of the family are co-debtors and as under H. 20. a payment by one co-debtor will 
save limitation against all, (see 8. 21 Note 6) the payment by the senior member 
would extend limitation against all the members of the 'family apart from 
S. 21 (3) (b)—In negativing this contention, their Lordships expresse<l the opinion 
that the debt due by a Hindu joint family is not a debt within the meaning of 
this section and that the members of the family arc not co-debtors in respect of 
the debt—It is submitted that though the decision is correct the reason is not — 
The true reason for holding that the principle that payment by one co-debtor 
extends limitation against all does not apply to the members of a joint Hindu 
family with regard to a joint family debt is that S. 21 (3) (b) is a special provi¬ 
sion which prevails over the general provisions of this section.) 

Note 5 

1. (’40) 27 AIR 1940 P C 63 (66) : I L R (1940) Lab 470 ; I L R (1940) Kar P C 
134 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Kama Shah v. LaZ Chand. 

v('40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bulaqi 
Ram. 

^’89) 26 AIR 1939 Bom 237 (241) : 183 Ind Cas 225 (DB), B/iafcZmndmDaffnZmT/a 
V. Chanhasappa Mallappa. 

(■37) 24 AIR 1937 Pat 410 (413) : 16 Pat 27 : 170 Ind Cas 130 (DB). Bagha Co- 
operative Society v. Debi JUangal Prasad. 

.(■84) 21 AIR 1934 Mad 656 (656) : 153 Ind Cas 462 (DB), Failesatha Bami\. Md. 
Rashidhttddin. 

f(’36) 22 AIR 1935 Rang 473 (476) : 160 Ind Cas 314, U Sin v. 17 Tun Si. (AIR 
1929 Bang 339 referred to.) 

'<■15) 2 AIR 1916 Cal 459 (460) : 20 Ind Cas 857 (DB), Bi/ariram v. Knnji Singh. 

(There must be express or implied intention by debtor.) 
s(*84) 21 AIR 1934 Pat 244 (246) : 146 Ind Cas 1033, Rajmani Bibi v. BaldeoDas. 
iSee (’10) 6 Ind Cos 16 (17) (DB) (Cal), Rai Mohan Shaha v. Lakshu Karikar.} 

2. (’40) 27 AIR 1940 P C 88 (66) : I L B (1940) Lah 470 : I L R (1940) Kar P C 
184 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Rajna Shah v. Lai Chand. 

.(’87) 24 AIR 1937 Pat 410 (418) : 16 Pat 27 : 170 Ind Cas 130 (DB). Bagha Co¬ 
operative Society v. Debi Mangal Prasad. 
c(*80) 17 AIR 1980 All 892 (394, 896) : 62 All 469 : 127 Ind Cas 581 (DB), M. B. 
Singh d Co. ▼. Sircar d Co. (AIR 1921 All 336 relied on.) 
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Section 20 Tlie words “as siicir’ used in relation to the payment of interest 

Note 5 have refeience to the i)iicntio)i of the. debtor in x^aying it. An amount 

)na\- 1 h‘ paid hy tlie debtor to the creditor without any specification by 
ijie toriiier wlicther it is to be appro]>riated for the interest or for the 
ja-iiicipal of the debt. In such cases the creditor will, under Ss. 59 and 60- 
of the (’ontract Act, be entitled to appropriate the money either for the 
int<*rest due or for principal, at his option.^ Where he appropriates 
llu‘ amount for interest, it may be regarded in law as a payment of 
interest. P»ut it cannot be said that the debtor intended to pay it for 
interest and conseip^ently it cannot be said that the interest was x)9,id 
“as such.' * 'I'lio sectio)!, therefore, would not axijdy to cases where a 
debtor makes a imyinent without any sxDCCification and the creditor 
appropriates it, as he is entitled to do under the law, towards interest.^ 


3. (AU) ->7 AIR 1940 P C 63 (68) : I L R (1940) Lab 470 : I L R (1940) ^ar P C 
l:ll : 07 liul Ai>p 100 ; 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. (There 
is no obligation upon creditor to make appropriation at once.) 

( 81) 1881 All W N 119 (120) (DB), Nirpat v. Shadi. 

4. (’40) 27 AIR 1940 P C 63 (67) : I L R (1940) Lah 470 : I L R (1940) Kar P C 
134 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. 

5. (’41) 28 AIR 1941 Ondh 36 (57) : 16 Luck 113 ; 190 Ind Cas 334, Khat Khata 
Natul V. Sitrajpal Singh. 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Cha7id v. Bulaqi 
Ram. 

(’39) 26 AIR 1939 Oudh 141 (142) : 14 Luck 588 : 180 Ind Cas 15 (DB), Zavien 
Khan v. Ram Asre. (Words “paid as such” in the section are not superfluous.) 

('37) 24 AIR 1937 Pat 583 (584) : 167 Ind Cas 244, Idan Sadagar v. FirjnPrem- 
snkdas Ramchandra. 

(’25) 12 AIR 1925 Cal 1030 (1030) ; 87 Ind Cas 746 (DB), Muhajtimad Kamel v. 
Ahmad AH. 

(’29) 16 AIR 1929 Mad 811 (811) : 117 Ind Cas 790, Chmnasamy v. Periathambi. 
(Mere appropriation by creditor is not indication that payment was made towards 
interest.) 

(’26) 13 AIR 1926 Mad 902 (902) : 97 Ind Cas 384, Musal Naidu v. Viraswa7ny> 
Reddi. (Words of this section are mandatory.) 

(’27) 14 AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Venkanyia v. Chendrammaa. 
(Intention of debtor to pay towards interest must be proved — Appropriation by 
creditor not sufficient.) 

(’28) 15 AIR 1928 Mad 509 (512) : 51 Mad 549 : 111 Ind Cas 210 (DB). Ammala- 
amma v. Narayanan Nair. 

(’27) 14 AIR 1927 Mad 284 (285) : 99 Ind Cas 694 (DB), Perraju v. Bapu 
7 eddi. {ln this case however there was a covenant that any payment made should 
first be appropriated towards interest due—Hence this section was applied.) 

(’35) 22 AIR 1935 All 946 (964) : 159 Ind Cas 387 : 58 All 261 (FB), Vdeypat 
Singh v. Lakshmi Chand. 

(’29) 16 AIR 1929 Oudh 479 (480) : 120 Ind Cas 825 : 5 Luck 510 (DB), Narain 

Las V. Chandrawaii Kuer. (Payment on general account _ Not payment for 

interest—Ordinary law of appropriation does not apply.) 

( 79) 3 Bom 198 (200) (DB), Haiujiantmal ^otichand v. Ramba Bai. (There was 
no intimation by the defendant that any payment made by him was to be 
appropriated towards interest.) 

( 03) 5 Bom L R 360 (352, 353), Lamodar v. Jankibai. (Payment towards the debt 
without specifying the mode of appropriation—4 Bom L R 231 dissented from.) 
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The High Court of Patna has, hoYrever, held in the cases noted below*^ Section 20 

that a payment by the debtor without any specification and appro- Note 5 

priated by the creditor towards interest would amount to a payment 

of interest as such. The ground on which this view i^roceeds is that 

the words “as such” are redundant since the amendment of this 

section by the amending Act of 1927, in respect of payments made 

after 1st January 1928 and that these words are material only when 

the Court has to consider a payment made before that date. But this 

view has been rejected by the Privy Council in Hama Shah v. Lai 

Chand7 where it was held that in the absence of an intention on the 

part of the debtor a payment does not amount to a payment of interest 

as such by reason of the rule that it is the right of the creditor to have 

payments treated in account as liquidating the interest before tlie 


(’15) 2 AIR 1915 Lah 275 (276) : 31 Ind Cas 782, Mtiinuddin v. Muhamviad 
Aliviad. (Payment made in reduction of a general balance of account but without 
intimating that it is to be appropriated towards interest is not payment towards 
interest and does not save limitation.) 

(’27) 14 AIR 1927 Sind 268 (268) : 101 Ind Cas 796 (Dll), KhivianinaL v. Asa Mai. 
(General payment towards debt.) 

(’29) 16 AIR 1929 Rang 339 (340) : 7 Kang 522 : 120 Ind Cas 897, V lia Gyi v. 
U Than Kyauk. (Appropriation of payments by creditor in piirticular manner 
—Act of judgment-debtor nece.ssaiy to save limitation.) 

(’30) 17 AIR 1930 Oudh 287 (288) : 6 Luck 7 : 128 Ind Cas 270 (DU), Laiji v. 
Qhashi Ram. (Payment towards general account—No appropriation by debtor — 
Payment not towards interest as such.) 

(’02) 15 C P L R 29 (33), Qopalrao v. Chindhu. 

(’92-96) 2 Upp Bur Rul 466 (468, 469), JMaung Hlaing v. Mauitg Et Gyi. 

(’07) 1 Sind L R 252 (254) (DB), Jethanand Topandas v, Lalamal Sitahnal. 
(A general payment is not sufficient.) 

(’10) 7 Ind Cas 7 (8) (DB) (Cal), Maheswar Panda v. Daidya Nath Jana. 

(’09) 2 Ind Cas 379 (379, 380) : 31 All 495, Muhammad Abdullah Khan v. Bank 
Instalment Co. 

(’37) 24 AIR 1937 Lah 820 (822) : 172 Ind Ca.s 455 (DB), Lai Chand v. Rarnan 
Shah. (Conceded.) 

ISee (’94) 1894 Pun Re No. 124, x). 477, Diwan Duta Singh v. Hukam Chand. 
(’70) 1870 Pun Re No. 75, Cyan Chand v. Kurm Bhaggun.l 
[But see (’19) 6 AIR 1919 Mad 100 (100) : 51 Ind Cas 240, Sankaram Aiyar v. 
Thiraviya Nadan. (Following 14 Ind Cas 580 and 8 Ind Cas 81.) 

(’36) 23 AIR 1936 Mad 616 (617) : 163 Ind Ca.s 803, Chandukutti Nambiyar v. 
Kunhi Kalandan. (Payment without indicating whether it is towards interest 
or principal—Such payment can be taken as payment of interest as such— Obiter.)] 

6. (’39) 26 AIR 1939 Pat 389 (389 to 391) : 18 Pat 253 : 183 Ind Cas 330 (DB), 
Santa Prasad v. Harkishore Prasad. 

(’38) 26 AIR 1938 Pat 183 (184, 185) ; 16 Pat 294 : 174 Ind Cas 1005 (DB), 
Bankanidhi v. Godipatna Co-operative Society. 

[See also (’37) 24 AIR 1937 Pat 410 (411, 412): 16 Pat 27 : 170 Ind Cas 130 (DB), 
Bagha Co-operative Society v. Debi Mangal Prasad. (Debtor has the first option 
to state whether the deposit is to be appropriated towards payment of interest 
or principal and if he does not exercise the option and creditor appropriates it 
towards interest the debtor must be presumed to have consented to such appro¬ 
priation and the payment is one on account of interest and can be held to have 
been paid as suob within the meaning of Section 20.)] 

7. (*40) 27 AIR 1940 P C 63 (66, 67) : I L R (1940) Lah 470 : I L R (1940) 
^r P C 134 : 67 Ind App 160 : 167 Ind Cas 233 (PC). 
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Section 20 pi-incipal. As ro^^ard-s the efTect of the ameucling Act of 1927 their 

Note 5 Lordshijis in tlie same case observed : 

“ The V Olds ‘as sucii’ had long been given a settled meaning 
importing tlie intention of the debtor that his payment should 
go towards interest as distinct from principal. Though the 
amendment raised in a pointed manner the question whether 
tlio words ‘as such’ should be retained, it is clear that the 
Legislature decided to retain them; and it is not reasonable as 
a matter of construction of a statute to suggest that they can be 
ignored: or that their meaning lias changed; or that they can be 
given tlieir meaning but only as regards payments made before 
1st January 1928.” 

In view of the Privy Council decision the above Patna cases are 
no longer good law. The payment of interest must thus be viewed 
from tlie standpoint of the debtor and the determining factor is the 
intention of the debtor in making the payment and not that of the 
creditor in appropriating it.® A made a payment to B of a sum of 
money without any sjiecification. B appropriated it, as he was entitled 
to do. for interest. It was held by the Full Bench, in Udeypal Singh 
v. Lakshmi Chand? that the payment was not for interest as such 
inasmuch as A never intended to pay it as interest, though under the 
law it could be treated by B as a payment for interest. It was also 
held that it could not be treated'as a payment for princiiml inasmuch 
as the sum w’as actually appropriated by B for interest and, therefore, 
could not be regarded as a iiayment for iirincipal. The reason is that 
wliere once a creditor apiiropriatcs a payment by the debtor either to 
the principal or to the interest and communicates it to the debtor, he 
has no right to appropriate it otherwise.See also the undermentioned 
cases to the same effect. 

8. (’ ll) 26 AIR 1941 All 132 (133) : 193 Ind Cas 854 (DB), Sitaram BaUi Ram 
V. Sitaram Lalinan. 

(’27) 14 AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Venkanna v. Chendramma. 
(2 Ind Cas 379 followed.) 

(’15) 2 AIR 1915 Upp Bur 11 (11) : 2 Upp Bur Rul 80 : 31 Ind Cas 101, Nga Twe 
V. Nga Ba. (Do.) 

(’29) 16 AIR 1929 Mad 811 (811) : 117 Ind Cas 790, Chiniiasajny Kavirayar v, 
Periathamhi Butler. (The debtor must have paid the amount with the intention 
that it should be paid towards interest and there must be something to indicate 
that intention; mere appropriation by the creditor is not such an indication.) 
(’37) 24 AIR 1937 Nag 165 (167. 168) : 169 Ind Cas 513 ; ILR (1937) Nag 360, 
BakhanlaX Ramsaran v. Sitaram Gulabchand. (Intention of debtor and not 
particular formula of words is material.) 

(’13) 20 Ind Cas 857 (858) (DB) (Cal), Bitari Ram v. Kunji Singh. (There must 
be some express or implied declaration by debtor.) 

9. (’35) 22 AIR 1935 All 946 (954, 957, 958, 964) : 159 Ind Cas 387 : 58 All 261 
(FB). (AIR 1933 All 453 and AIR 1935 All 47, relied on.) 

10. (’40) 27 AIR 1940 P C 63 (63): ILR (1940) Lah 470 : ILR 1940 Kar (PC) 134 : 
67 Ind App 160 : 187 Ind Cas 233 (P C), Rajna Shah v. Lai Chand. 

11. (’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bulaqi 
Ram. (If the appropriation is once made by the creditor towards interest, he can¬ 
not transfer it subsequently towards principal.) 
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A payment for principal, in order to save limitation, need not, as Section 20 
has been seen already, be a payment as such but it must be of a part Note 5 

of the principal. Does this mean that in making the payment the 
debtor must have intended to pay it as a part or is it sufficient that 
irrespective of the intention of the debtor, the amount i^aid happens 
to be a part of the amount due to the creditor and the creditor 
appropriates it for principal? There was a conflict of decisions on the 
point and several views were expressed. 

The first view was that it was necessary that the debtor should 
have intended to pay the amount as part payment of the principal 
amount due.^^ Thus, where a payment for principal which happened to 
be only a part of the amount due was made by the debtor accompanied 
by a statement that the payment was in full discharge of the debt, 
it was held that the payment would not save limitation under this 
section as there was no implied admission of any debt outstanding.'^ 

Similarly, where a payment was made by the debtor to the creditor 
to whom he owed several debts and the creditor appropriated it to 
a part of the princixml of one of them, it was lield that it could not 
be considered to be a payment for that debt, as the intention of the 
debtor in making the payment is the guiding test even in regard to 
the part payment of the principal.'^ Thus, according to this view a 
X^ayment under this section whether for interest or for part of principal 
must be a conscious act on the part of the debtor,''^ i. e., it must be an 
appropriation by the debtor. 

The second view was that, independent of the intention of the 
debtor, where the creditor appropriated a i^ayment without specifica¬ 
tion towards the principal by virtue of his right under Ss. 59 and GO 
of the Contract Act, such appropriation would make the payment a 
part payment within the meaning of this section so as to extend the 
time in favour of the creditor.'** Thus, where a payment was made 

(’38) 25 AIR 1938 Bom 467 (468) : 178 Ind Cas 844 (DB), Havabii Bai v. Isuf 
Musa Patil. (Payment made by debtor without specifying whether it is towards 
interest or principal — Creditor apinopriating it towards interest — There is 
neither payment of interest as such nor part payment of pi-incipal.) 

(■35) 22 AIR 1935 Rang 473 (476) : 160 Ind Cas 314, U Sin v. U Tun Si. 

12. (’94) 1894 Pun Re No. 124, p. 477, Ditcan Buta Singh v. Hukavi Chand. 

(Appropriation must be by the debtor—If it is made by the creditor no admission 
of liability on the part of the debtor can be implied.) 

13. (’86) 22 AIR 1935 Mad 371 (372) : 157 Ind Cos 259, Appasainy Pillai v. 

Morangam Muihirian. 

14. (’29) 16 AIR 1929 Lah 288(289): 10 Lah 750:119 Ind Cas 549(DB). Pannalal 
V. Bam Singh. (Payment is yiewed from standpoint of debtor.) 

15. (’18) 5 AIR 1918 Mad 1332 (1334) : 37 Ind Cas 756 (DB), Aihan v. Stitar- 
janam. (Per Ayling, J.) 

16. (’40) 27 AIR 1940 All 338 (339) : 189 Ind Cas 686, Oirdhari Lai v. Kishorc 
Lai. (Payment not towards interest as such — It does not follow that it wa.s 
towards principal.) 

(*40) 27 AIR 1940 Tjkh 106 (107) : 189 Ind Cas 264 (DB), Bur Singh v. Sikri 
Brothers. 
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Section 

Note 


20 


without spccilieation aiul tlioro were several debts due, the creditor 
was lield ontitled in law io appropriate it for the principal of all the 
debts so as to save limitation for all.^" Similarly, where the debtor 
sent to bis bank' a che.iuc for Rs. COO to be placed to the credit of his 
loan aceount, and the bank tlicreafter charged interest on the principal 
siiin loss Rs. COO, it was held tliat the payment of lis. GOO operated as 
a part payment of the principal debt.^^ 

iho llurd view was tliat, no appropriation, either by the debtor 
f>r hy the creditor, was necessary. Thus, where money was paid by the 
del)tor u ithout any specification and there was no other indication as to 
tlie intention witli which the amount was paid, and the creditor did not 
also make any appropriation for principal or interest, it was held that 
the payment must be regarded as a part payment of principal which 

similar facts it was held in the undermentioned 
oases that, since there was a writing, it made no difference if the 


(’Sr,) 22 AIR 1935 AM 946 (957) : 159 Incl Cas 387 : 58 All 261 (F B), Vdeypal 
Singh y. Lnkshmi Chnnd. (The words “as such” do not occur in second paragraph 
of the section.) 

(’37) 24 AIR 1937 Eah 820 (822) : 172 Ind Cas 455, Lai Chand v. Raman Shah. 
(Conceded,) 

17. (’25) 12 AIR 1925 Cal 937 (939) ; 87 Ind Cas 508, Maurice Mayahas v. TF. 
Morley. ' 


18. ( 9G) 23 Cal 592 (598), 7n re A7}ibrose Summers. 

19. (’38) 25 AIR 1938 Rang 280 (280) : 1938 Rang L R 591 : 176 Ind Cas 865 
(DR), Khan Sahib v. Uchil Ahmed Lehbay. 

( 38) 25 AIR 1938 Eah 347 (348) : 181 Ind Cas 82, Jawahar v. Ghulam Hassan. 
(’30) 17 AIR 1930 AM 392 (394) : 52 All 459 : 127 Incl Cas 581 (DB), M. B. Singh 
d Co. V. Sircar d Co. (This view is opposed to the Privy Council decision in 
AIR 1922 P C 233 where it was held that the amount must be appropriated for 
interest and not for principal.) 

(T8) 5 AIR 1918 Cal 891 (891, 892) : 44 Cal 567 : 35 Ind Cas 638 (DB), Hemchan- 
dra Biswas v. Purnachandi'a Muherjee. 

{.Sec (’40) 27 AIR 1940 Oudh 179 (180) : 15 Luck 524 : 187 Ind Cas 94, Bachchu 

Lai V. Bhagatcaii. (Payments whether made in respect of interest not known_ 

Court can find out on evidence for what purpose payments were made.)] 

{See also (T2) 14 Ind Cas 580 (582) (DB) (Mad), Sowtnia Narayana v. Alagiri 
Swami. (It might be taken either towards interest or towards principal.) 

(TO) S Ind Cas 81 (86) (DB) (Cal), Hingu Miya v. Herajnba Chandra. (Where 
there is more than one debt and a payment has been made without specification, 
such payment can save all the debts from limitation, where the attendant cir¬ 
cumstances are such that the amount paid by way of interet is sufficient to pay 
up in full all the interest due, except one, and when the balance of the amount 
paid as interest partially discharges the last interest due.) 

(■81) 3 Mad 61 (63) : 4 lad Jur 557 (DB), Sri Raja Satraclierla Jogi Baza v. 
Sri Raja Setarama Razu. (Payment not made either on account of principal or 
of interest ejpressfy—Crcditor not appropriating it to eitheiwlt must be taken 
ns a payment on account of both.)] 

20. (’39) 26 AIR 1939 Nag 156 (158): ILR (1939) Nag 235:182 Ind Cas 573 (DB), 
Narain Chouthmal v. Rama Jago. (Once payment is shown to be towards debt 
It IS not nece^nry to show whether it is towards principal or interest.) 
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l^ayment was for interest or for principal or for both. 

This conflict has now been set at rest by their Lordships of the 
Privy Council in Bama Shah v. Lai Chand^^ upholding the second 
view. Their Lordships in that case observed as follows : 

“On the other hand, it remains true that the section when 
dealing with part payment of principal contains no similar 
stipulation as to the debtor’s intention. The words “as such’’ 
are not repeated and the contrast between the two classes of 
payments is too marked to be mistaken or overlooked. Of course 
a payment may be shown to have been intended by the debtor 
to go—in part at least—towards the reduction of the indncipal 
debt by direct proof or e. g., by the fact that the amount of the 
payment exceeded the interest then due. But the intention of 
the debtor is not made the sole test whether a payment was 

made towards the j^rincipal of the debt.In numerous 

cases it has been held that a payment made without appropria¬ 
tion by the debtor will if it be appropriated by the creditor 
towards the principal debt be sufficient to give rise to a fresh 
period of limitation. Their Lordships cannot accept the conten¬ 
tion of learned counsel for the respondent that appropriation 
by the creditor can have no effect under the section as it now 
stands.’’ 


Section 20 
Note 5 


As regards the first view stated above, their Lordshii^s pointed 
out that it is not necessary that the payment should be made of part 
as such inasmuch as the section does not prescribe that the payment 
should be intended by the debtor to go towards the principal debt 
at all, the words “as such” having no place in this part of the 
section. 

Their Lordships also rejected the third view, namely, that a pay¬ 
ment on general account, i.e., an “open payment” is either a payment 
of interest as such or a part i)ayment of x^rincipal. In this connexion 
they pointed out four possibilities as to the debtor’s intention — 

(1) intention that the sum paid should go against interest, 

(2) that it should go against principal, 

(3) that it should go against both interest and principal, 

(4) no intention of appropriation as Ijetween interest and 

principal. 

<’36) 22 AIR 1936 Mad 101 (104) : 58 Mad 418 : 154 Ind Gas 1053 (DB), Ijdkshmi 
Naidu V. Ountuimma. (AIR 1918 Cal 891 and 14 Ind Gas 580 followed.) 

(’17) 4 AIR 1917 Mad 460 (464) : 34 Ind Gas 417 (DB), Chokkalingam v. Anna~ 
malai. (14 Ind Gas 680 relied on.) 

21, (*40) 27 AIR 1940 P C 63 (67) : ILR (1940) Lab 470 : ILR (1940) Kar P C 
134 : 67 Ind App 160 : 187 Ind Gas 233 (PC). (To evidence a definite appropria¬ 
tion to the principal debt made by the creditor within the preecribed period, the 
manner in which the payment has been dealt with by the creditor in bis own 
books of account will ordinarily be sufficient.) 
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Section 20 See nUo the nn'lcrmeiitionod cases-- which follow' the Privy- 

Notes 5—6 C’oniicil loferrefl to above, 

!l the debtor at the time of jmyment specifies that the payment 
is t<,)\v;u-ds ilie principal, tliere is clearly a part payment of the 
princijial and limitation will be saved under this section.Where 
neither the debtor si-»ecifics that the payment is tow’ards the principal, 
nor tlie creditor ai)pro]n'iatcs it, within limitation, tow'ards the 
jn-iiKij^al, the jwyment cannot save limitation.^ 

Where no intere^it is payable under a document and the payment 
by the debtor does not refer to any interest, the payment cannot be 
regarfled as one made for interest but must be regarded as part 
payment of the principal.'^ 

6 . Intention of debtor to pay interest or principal, how- 
ascertained. — Where the debtor expressly states at the time of the 
l>ayinent that it is for interest, or that it is for part of the principal and 
interest, there is, of course, no difficulty in finding that he paid interest 
as such within the meaning of this section.' But it is not necessary 


22. (’41) 28 AIR 1941 All 132 (133): 193 IndCas 854 (DB), Si^arawi BahuBam v. 
Sitaram Lahnnn. (The execution of a sarkliat by the debtor in the creditor’s 
books of account, maintained on katauti system, on the credit side amounts to a 
part payment of principal within the meaning of S. 20.) 

(’40) 27 AIR 1940 Lah 513 (514) : 191 IndCas 802, Kesar Chand v. Bu/agi Ram. 

23. (’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bula(ii 
Bam. 

24. (’40) 27 AIR 1940 P C 63 (69) : ILR (1940) Lah 470 : ILR (1940) Kar P C 
134 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Bama Shah v. Lai Chand. (The 
appropriation by the creditor need not be immediate but it must be within limita* 
tion—But it need not be communicated to the debtor within Hinitation—Manner 
in which the payment has been dealt with in creditor’s own books will be suffi¬ 
cient to show appropriation towards principal.) 

(40) 27 AIR 1940 All 338 (339) : 189 Ind Cas 686, Girdhari Lai v. Kishore Lai. 

25. (’40) 27 AIR 1940 Lah 442 (446) : 191 Ind Cas 817, Kesar Singh v. Wazir. 

(’40) 27 AIR 1940 Lab 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bulaqi Bam. 

(’35) 22 AIR 1935 All 605 (606) : 156 Ind Cas 748 (FB), Nageshar Misir v. Mt, 

Baluha Kunwari. 

(’29) 16 AIR 1929 Cal 432 (432) : 122 Ind Cas 294, Kali Kumar Poddar v. Pran- 
badlav Banikya. (But the payment must be in the handwriting of or signed by 
the person making it.) 

(’18) 5 AIR 1918 Cal 982 (983) : 35 Ind Cas 177 (DB), Harendra Chandra v. 
Oagan Chandra. (Do.) 

Note 6 

1, (’35) 22 AIR 1935 Rang 473 (475) : 160 Ind Cas 314, 17 Sin v. 17 Tun Si. 

(*02) 4 Bom L K 231 (232), Subraya v. Pakaya. (In a case arising under Act of 
1877, the payments were evidenced by endorsements signed (but not written) by 
the defendant. The endorsement ran thus : “I paid Rs. 4 out of the entire 
amount payable on account of principal and interest in respect of this bond.” It 
was held that there had been a payment of interest as such by the person liable.)/ 
{_See also (’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. 
Bulaqi Bam. (Debtor specifying at time of payment that it is towards principal 
—Limitation is saved.)] 
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that the debtor should expressly make any such statement at the time Section 20 
of payment.^ In National Bank of Upper India v. Bansidharf a Note 6 
case decided by the Privy Council, A had to make payments for interest 
on 31st December 1917 in respect of several accounts with a Bank x. 

It was the practice of the Bank to send out notices of the interest that 
would be due on particular accounts at the end of each half year, and 
there was nothing to rebut the presumption that A also had received 
such notice. A paid a lump sum of Rs. 6000 to x on the 23rd December 
1917 and X allocated different portions thereof to the interest due on 
the different accounts and communicated the allocations to A who 
ratified them by entering the same in his own account books. It was 
held by their Lordships that, under the circumstances the amount of 
Rs. 6000 was paid by A as and for interest wliich was due, and that 
such payment saved limitation under the section. The principle that 
the intention of the debtor may be proved not only by statements 
made by him at the time of payment but in any other manner and 
may appear from the circumstances of the case, has again been affirmed 
by the Privy Council in Bama Shah v. Bal Chayidf^ It was also 
pointed out in that case that the change in the proviso (under the 
amending Act of 1927) from “the fact of the payment appears” to “an 
acknowledgment of the payment appears” does not mean that the 
character of the payment as intended to go towards interest or towards 
principal, must api^ear by the writing, still less that it must be 
ascertainable or ascertained at the date of the payment. I lie uiidei- 
mentioned decisions,^** in so far as they hold that, in order to constitute 

2, (’40) 27 AIR 1940 Lab 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bidaqi 
Rain. 

(*39) 26 AIR 1939 Bom 237 (241) : 183 IndCas225(DB),B/ia;c;fandraZ)a^/rt^rt//rt 
V. Chanhasappa Mallappa. (There must either be express intimation or proof of 
existence of circumstances showing that payment was on account of interest.) 

(’38) 25 AIR 1938 Rang 401 (402) : 1938 Rang D R 594 : 178 Ind Cas 869 (DB), 

U Tun Maung v. L Ah Chop. {Vcv Mackney, J. in his Order of Reference—The 
trend of the order suggests that according to his Lordship a payment without 
any specification as to its application would be one either towards interest as 

such or towards principal.) 

(’27) 14 AIR 1927 Mad 284 (286) : 99 Ind Cas 694 (DB), Perraju v. Bapireddi. 

(Per Venkatsubba Rao, J.) 

(’37) 24 AIR 1937 Pat 583 (584) : 167 Ind Cas 244, Idan Sadagar v. Premsukdas 
Rainchandra. (It is not necessary to state each time explicitly that payment is 
towards interest—It is sufficient if circumstances warrant it.) 

(•18) 6 AIR 1918 Cal 477 (479) : 43 Ind Cas 812 (DB), Charu Chandra v. Karam 
Bux Sikhdar. (Do.) 

[See alao (’24) 11 AIR 1924 Lah 611 (613) : 5 Lah 317 : 82 Ind Cas 90 (DB), 

Thakur Daa v. Aff. Pu«i.] 

3. (’29) 16 AIR 1929 P C 297 (299) : 121 Ind Cos 193 : 57 Ind App 1 (PC). 

3a. (’40) 27 AIR 1940 P C 63 (66) : I L R (1940) Lah 470 ; I L R (1940) Kar P C 
184 : 67 Ind App 160 : 187 Ind Cas 233 (PC). (31 All 285 and AIR 1918 Cal 

477 approved.) 

3b. (’40) 27 AIR 1940 Oodh 179 (179, 180) : 15 Luck 524 : 187 Ind Cas 94, 

Bachchu Bal v. Bhagwatx. (No doubt it is necessary that at the time of the 
payment it mnst be clearly mentioned that the payment was being made on 
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a paymeni:, a jmyinojit for interest as such, it is necessary that the 
debtor must p.rifresshj specify at tlie time of payment that it was for 
intci' sr. are. in view of the Privy Council decisions referred to above, 
IK'! euf)d law. 

Tl;c iiuestion whether a ]>ayment was intended to be for interest, 
and lliereforo a payment of interest as such, is thus a question of fact 
whicli may be determined from the facts and circumstances of the 
]iarti( ular case^ and not only by statements made by the debtor at the 
time of paymeiit.‘‘'‘ Evidence aliunde may be let in to show -what the 
intention of the debtor was when he made the payment. The facts 
that interest was due and owing and that the amount paid was less 
than the interest, may be a circumstance showing that the debtor must 


Section 20 
Note 6 


account ot intprpst {)iil it is not necessary that the payment of interest “assuch” 
imist he nientioned in the endorsements themselves.) 

*20 air loan Oudh I-il (142) ; 14 Luck 588 : 180 Ind Cas 15 (DB), Zama)V 

Khan v. Ravi Asre. 

('35) 22 AIR 19.35 All 58 (59) : 154 Ind Cas 1070 (DB), Rambohor Misir v, 
Chalnrghun Rai. 

(’30) 17 AIR 1930 All 392 (394) : 52 All 459 : 127 Ind Cas 581 (DB). M, B. Singh 
d Co. V. Sircar d Co. (Interest when paid without writing must be avowedly 
paid as such.) 

(’26) 13 AIR 1926 Bom 423 (424) : 96 Ind Cas 311 (DB), Horviasji Bezonji v. 
Hajrat Tarkhan. (The words “ns such” mean that there must be at the time 
of payment some mention that the payment is wholly or partly for interest.) 

(’25) 12 AIR 1925 Cal 1030 (1030) ; 87 Ind Cas 746 (DB), Mahomed Kamel v. 
Ahmad Ali. 

4. (’40) 27 AIR 1940 Oudh 179 (180) ; 15 Luck 524 : 187 Ind Cas 94, Bachchu 
Lai V. Bhagwati. 

(’26) 13 AIR 1926 All 329 (330) ; 93 Ind Cas 295 (DB), BandhuShigh v. Kayastha 
Trading and Banking Corporation^ Gorakhpur. 

(’26) 13 AIR 1926 Cal 150 (151) : 90 Ind Cas 774 (DB), AcholaSundariv. Doman 
Snndari. (Court can find on evidence whether payment made was for principal 
or interest.) 

(’34) 21 AIR 1934 Mnd 45 (46) ; 148 Ind Cas 126, Janaki Ammal v. Srinivasan. 
(’27) 14 AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Venkaima v. Miidragada 
Chendramnia. (AIR 1918 Cal 891 followed.) 

(’21) 8 AIR 1921 Mad 102 (103) : 44 Mad 544 ; 62 Ind Cas 393 (DB), Askaram 
Sowcar v. Yenkataswami Naidu. (It cannot be raised in second ap];>eal.) 

(’21) 8 AIR 1921 Nag 94 (95) : 59 Ind Cas 709, Jago v. Mahadeo. 

(’18) 5 AIR 1918 Oudh 152 (153) : 45 Ind Cas 613, Mubaj-ak Ali v. Gopinath. 

(■19) 6 AIR 1919 Cal 1028 (1028) : 46 Ind Cas 532 (DB), Siva Kumar Debi v. 
Bistvanibar Boy. 

(’18) 5 AIR 1918 Cal 477 (479) ; 43 Ind Cns 812 (DB), Charu Chandra v. Karam 
Buxa Sikdar. 

(’15) 2 AIR 1915 Cal 459 (460) : 20 Ind Cas 857 (DB), Bitari Ram v. Kunji 
Singh. 

( 09) 1 Ind Cas 137 (139) : 31 All 285 (DB), Gopi Nath Singh v. Hardeo Singh. 

[See (95) 19 Bom 663 (668) (DB), Yenkaji Bahaji Naxk v. Shidramapa 
Balapa.l 

4a. (’40) 27 AIR 1940 P C 63 (66) : I L R (1940) Lah 470 ; I L R (1940) Kar P C 
134 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Raina Shah v. Lai Chatxd. 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802. Kesar Chand v. Bulagi Ram, 
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have intended to pay the amount for interest.® But there must be Section 20 

something to indicate that the debtor had such intention. The mere Note 6 

fact that the creditor appropriated the amount for interest is not 

sufficient to show the intention.® Either some acknowledgment must 

be given by the payer that the money paid is intended by him to be 

towards a payment of interest or part principal, or there must be 

sufficient evidence from which it can be inferred that the debtor intended 

that the amount should be appropriated in a particular manner.^ The 

mere fact that the money paid is less than the interest due, though 

relevant, is not sufficient by itself alone to make it a payment of 

interest as such.^ The contrary view® is not correct. Where the 

method of appropriation is determined at the outset by expresfi 

contract, the law does not require a specific appropriation on the 

occasion of each payment.^® Thus, where a mortgage document provides 


5. (’35) 22 AIR 1935 Rang 473(476): 160 Ind Cas 314, U Sin v. U Txin Si. (Fact 
that the payment made was less than the interest due is a relevant fact — The 
fact that the creditor appropriated it towards interest is not relevant.) 

{See (’26) 13 AIR 1926 All 329 (330) : 93 Ind Cas 295 (DB), Bandhu Singh v. 
Kayastha Trading and Banking Corporation, Gorakhpur.'] 

6. (’09) 2 Ind Cas 379 (379, 380) : 31 All 495 (DB), Mahammad Abdullah Khan 
V. Banlc Instalment Co. Ltd. 

(’16) 2 AIR 1915 Upp Bur 11 (11) : 2 Upp Bur Rul 80 : 31 Ind Cas 101, Nga 
Twe V. Nga Ba. 

(’21) 8 AIR 1921 Nag 94 (95) : 59 Ind Cas 709, Jago v. Mahadeo. (Mere fact that 
interest was due at the time of payment is not such an indication.) 

(’36) 22 AIR 1935 Rang 473 (476) : 160 Ind Cas 314, U Sin v. U Tun Si. ((Evi¬ 
dence of intention necessary.) 

(’13) 19 Ind Cas 849 (849) : 9 Nag L R 78, Gopal v. Govind, (In this case there 
was express contract determining method of appropriation.) 

(’13) 19 Ind Cas 825 (826) (Oudh), Chunder Pal Kunwar v. Dunia Pershad. 

7. (’39) 26 AIR 1939 Bom 237 (241) : 183 Ind Cas 225 (DB), Bhalchandra 
Dattatraya v. Chanbasappa Mallappa. 

(’38) 25 AIR 1938 Bom 467 (469) : 178 Ind Cas 844 (DB), Ilavabu Bai v. Isup 
Musa Patil. (Payment made by debtor to creditor appropriated by latter towards 
interest and consented to by debtor—It is payment on account of interest assuch.) 
(’35) 22 AIR 1935 Rang 473 (476) : ICO Ind Cas 314, U Sin v. U Tun Si. 

(’37) 24 AIR 1937 Pat 410 (412, 413) : 16 Pat 27 : 170 Ind Cas 130 (DB), Liqui¬ 
dator Bagha Co-operative Society v. Debi Mangal Prasad Sinha. (Payment 
ma<le by debtor to creditor appropriated by the latter towards interest and con¬ 
sented to by debtor—It is payment on account of interest as such.) 

{See (’41) 28 AIR 1941 Oudh 56 (57) : 16 Luck 113 : 190 Ind Cas 334, Khat 
KhaUx Nand v. Surajpal Singh. (It must be shown that payment was mode 
towards principal or appropriated by creditor towards principal.)] 

8. (’36) 22 AIR 1936 Rang 473 (476) : 160 Ind Cas 314, U Sin v. U Tun Si. 

{See also (’21) 8 AIR 1921 Nag 94 (95) : 59 Ind Cas 709 (709), Jago v. Mahadeo. 

(Mere fact that interest was due is not sufficient.)] 

9. (’88) 25 AIR 1938 Rang 401 (402) : 1938 Rang L R 694 : 178 Ind Cas 869 
(DB),!/ Tun Alaung v. LAh Choy. (Per Mackney, J. in the Order of Reference.) 

(’84) 21 AIR 1934 Mad 45 (46) : 148 Ind Cas 126, Janaki Animal v. Srinit-asan. 

10. (’18) 19 Ind Caa 849 (849, 850) : 9 Nag L R 78, Gopal v. Govind. 

(’14) 25 Ind Cas 983 (934): 7 Dow Bur Bui 138, Maung K^fan v. Maung Po. (Suit 
by the plaintiff for a debt for the interest of which, he was put in possession of 
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Section 20 that any money paid hy the mortgagor should first be credited for the 

Note 6 interest due and tlio balance for the principal, and a payment is made 

without s]ieciiication. at a tijne when interest is actually due, it may 
bu infen-ed that the parties must, when making and receiving the 
l.'i^jnent, liave intended that the payment was to be treated as 
interest, and that therefore the interest was paid as suchd^ Where, 
liowever. sucli contract is required to be registered and is not registered. 
It cannot he admitted in evidence, and the mere payment of the 
amount would be insufficient to prove a payment of interestd^ In the 
undermentioned case,^‘* the decretal amount was made payable by 
instalments \inder terms of a compromise. The first instalment of 
Ks. 13,000 was to he paid on 27th January 1929 with one year’s interest 
ending on that date. The last payment made in x'Gspect of the first 
instalment and interest was a sum of Es. 825 paid on I5th February 
1929. It was held that the j^ayment was necessarily made in respect 
of ju'incipal and interest and was, therefore, a payment of interest 
as sucli. 

Where no i)iterest is payable at all under a document, a payment 
by the debtor without specification cannot be regarded as one for 
interest,^'* though, if there is an agreement between the parties 
subsequent to such document for payment of interest, and the payment 
is made for interest, such payment would extend time.'® 

Where the sum imid in discharge of the debt is more than the 
princiiial amount, the excess over the principal must be held to have 
been ])aid by the debtor for interest as such.'® 

Conversely, where a payment is made of a sum larger than the 

land by the defeudants_The taking of the profits by the plaintiff amounted to 

payment of interest under S. 20 of the Act.) 

(’09) 1 Ind Cns 137 (138) : 31 All 285 (DB), Gopinath Singh v. Hardeo Singh. 
(Express agreement that any payment by debtor would first go to interest.) 

{See (’33) 20 AIR 1933 Cal 90 (93) : 141 Ind Cas 716 (DB), Wazed Ali Khan v. 
Brojendra Kumar. (Money sent upon admitted obligation to meet interest and 
with knowledge that the creditor would apply it for interest.)] 

11. (’27) 14 AIR 1927 Mad 284 (285): 99 Ind Cas 694 (DB), Perraju v. Bapireddi. 
(1 Ind Cas 137 distinguished.) 

12. (’13) 21 Ind Cas 281 (282) : 9 Nag L R 140. Balaprasad v. Bhola Nath. 
(Receipt of produce of land held under a deed of mortgage required to be registered, 
but not registered, cannot be deemed to be a payment of interest for the purpose 
of S. 20, Limitation Act.) 

13. (’37) 172 Ind Cas 999 (1002) : 32 Sind L R 415 (PC), Het Bavi-Bodh 

Baj V. Finn Aya Ram-Tola Ram. 

14. ( 35) 22 AIR 1935 All 605 (606) : 156 Ind Cas 748 (FB), Nageshar Mistr v* 
Mt. Batuka Kunwari. 

15. ( 33) 20 AIR 1933 Mad 251 (252) : 141 Ind Cas 169, Vancheswara Sastri v. 
Narayana Aiyar. 

16. ( 26) 96 Ind Cas 309 (309) (Mad), Sohhanadri v. Venhanna. 

(’40) 27 AIR 1940 P C 63 (65) : ILR (1940) Lah 470 : ILR (1940) Kar P C 134 : 

67 Ind App 160 : 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. 
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amount due as interest at the time of the payment, a part of it m\ist Section 20 
necessarily be presumed .to have been made towards the principal.^' Notes 6-10 

7, “Interest** includes part of interest due, — The word 
'‘interest” in this section means interest or any part of the interest 
due. Where the lower Court had held that a suit on a mortgage was 
barred holding that the payment of a part of the interest due could not 
operate to extend time, it was held by the Allahabad High Court that 
a part payment of interest will operate to save limitation in the same 
manner as the payment of the whole of the interest.^ 

8 , Payment expressed to be made for principal and 
interest generally. — A payment expressed to be made for principal 
and interest generally without specifying what part of it is to be 
appropriated in satisfaction of interest or of principal, is a payment of 
interest ‘as such’ and operates to extend the period of limitation under 
the section.^ In other words, when the debtor pays an amount with 
the intention that part of it is to be in payment of interest, the 
requirements of the section are satisfied. It is not necessary that the 
exact amount of the interest should be specified. 

9, “ Payment without prejudice.** — Where a payment for 
part princii>al or for interest as such appears in the handwriting of the 
person liable to pay, it w'ill save limitation, even though the words 
'‘without prejudice” w'ere added. Such words cannot override the 
words of the statute that a part payment of principal shall extend 
limitation.^ 

10, “Before the expiration of the prescribed period.*’_ 

It has been held that the words‘‘prescribed i^eriod” refer to the period 
prescribed by the Limitation Act and not to the period fixed by other 
enactments such as S. 48 of the Civil Procedure Code.' A period fixed 


17. (’40) 27 AIR 1940 P C 63 (65): ILR (1940) Lah 470: ILR (1940) Kar PC 134 : 

67 Ind App 160 : 187 Ind Cas 233 (PC), Bama Shah v.Lal Chand. 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v, Bula<ii 
Bam. 


Note 7 


1. (’13) 20 Ind Ca.s 258 (258) : 35 All 378 (DB), Abdul Ahad v. Mahatab Dibi. 


Note 8 

1. (’02) 4 Bom L R 231 (232) (DB), Subrayya Kamati v. PaJtaya Narayan. 

(’10) 6 Ind Cas 16(17) (DB) (Cal), Jifohan S?iaha v. Lakshu Karikar. (3 Bom 198 
and 6 Bom L B 860 distinguished.) 

('24) 11 AIR 1924 Mod 123 (124) : 74 Ind Cas 777, Bainakrishna Annavi v. 
Pichandi Chettiar. 


Note 9 


1. (’80) 23 AIR 1936 Lab 629 (636): 165 Ind Cas 728 : 17 Lah 787 (DB), Municipal 
Commutes Amritsar v. Balia Bam. 


Note 10 

1. (’22) 9 AIR 1922 Mad 268 (271) : 7OIndCaa390:46Mad785(DB),Su66araya» 
▼. Natarajan. 
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Section 20 
Note 10 


by the contract between tlie parties is not a period prescribed within 
tlie nuMninir of tins section as refers to a period of limitation prescribed 
by law/' '['be }x>ri(Kl witltin which a suit or application may be filed 
b\ i c/crenco to s. i of the Act is not a “prescribed period’’ within this 
section as s. i does not extend the period fixed by the schedule but 
Jiierely enables a -suit to be filed notwithstanding the expiry of the 
limitaiion jH'riod/ See also Notes 12 to 15 under S. 19. 


I lie payment must be before the expiry of the “prescribed 

jiei'iod. A payment made after such period will not avail to save 
limitation. 

As has been seen in Note 5 , a payment without specification may 
be appropriated by the creditor as a part payment towards the 
principal. ]?ut, in order that such payment may extend the time in 
lavour ot tlic creditor, he must in the exercise of his right of appro- 
priaiitin do, within the prescribed period, something which treats the 


(’34) 21 AIR 1934 Oiulh 465 (471) : 10 Luck 208:151 Ind Cas541 (DB), 

JSahadur Singh v. Ondh Commercial Bank Ltd. (Sections 19 and 20 of the 
Eiinitution Act cannot be applied to S,48, Civil Procedure Code, because that 
would render the provisions of S. 48 nugatory.) 

See also Note 6a under Section 29. 

la. (’81) 6 Cal 815 (826) ; 8 Cal L R 457 (DB), Ramsehnk v. Ramlal Koondoo. 
(It doe.s not mean period prescribed for payment of debt.) 

( 83) 12 CalLR277 (279), MongolaKoiburtowAnnodaRam. (5Bom688followed.) 
( 88) 11 ^lad 218 (219) : 12 Ind Jur 176 (DB), Venkaiaratnam v. Kamayya, 

2. (’40) 27 AIR 1940 Nag 401 (402) : 188 IndCas585, Laxman Krishnajiv. Yadao 
Raghoha. (AIR 1928 Nag 192 held no longer good Jaw.) 

(’39) 26 AIR 1939 All 252 (252) : 181 Ind CBsS9d{'DB)^Mt.ShayainP€arey.Ram 
Auiar Singh. 

(’38) 25 AIR 1938 All 606 (609) : ILR (1938) All 861 : 178 Ind Cos 668 (DB), 
Puran Chand v. Abdullah. (Endorsement of payment after limitation but during 
holidays of Court does not give fresh start of limitation.) 

( 38) 25 AIR 1938 Mad 683 (683): 177 Ind Cas 759, Pattabhiramayyav. Krishna, 
(’29) 16 AIR 1929 Cal 68 (68) : 55 Cal 1210 : 114 Ind Cas 483, Debendra Nath 
Roy V. Kartic Prasad Das. (Considerations of S. 4 cannot be brought in wording 
of Ss. 19 and 20.) 

(’31) 18 AIR 1931 Cal 785 (786) : 58 Cal 1148 : 134 Ind Cas 1132, Anisuddin 
Ahmad v. Kalipada Roy Chowdhury. (Case under Section 19.) 

[Sec (’81) 6 Bom 688 (689) (DB), Chunilal Ichharam v. Trihhovan Laldas. 
("Prescribed period" means period prescribed by the then Limitation Act.)] 

See also Note 8 to Section 4 and Note 12 to Section 19. 

3. (-41) 28 AIR 1941 Oudh 66 (58) : 16 Luck 113 : 190 Ind Cas 334, KhatKhata 
Nand v. Surajpal Singh. 

(’40) 27 AIR 1940 Oudh 340 (342) : 15 Luck 573 : 189 Ind Cas 481 (FB) Rishi 
Kishan v. Krishno Kumar. 

(•31) IS AIR 1931 All 375 (376) : 131 Ind Cas 867 (DB). Ganesli v. Mallu Mai 
Girdhar Das. 

(’78) 2 Cal L R 346 (347) (DB). Tarme,! Churn Nundy v. Shaikh Abdur 
Rohoman.j 

4. ( 35) 22 AIR 1935 Bom 213 (214) : 156IndCas531,Perc^F’. Ardes7iir 

Horynasji. 

(’92-96) 2 Upp Bur Rul 466 (469), Ma^(ng Hlaing v. Mazing Et Gyi. 
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payment as made on account of the principal.® It is, however, not Section 20 
necessary to show that the fact of appropriation should also be Notes 10-11 
communicated to the debtor within the prescribed period.** The fact that 
a definite appropriation has been made within the period prescribed 
may ordinarily be gathered from the account books of the creditor.’’ 

If, however, until after the expiry of the prescribed period the creditor 
treats the sum as paid on account of interest or does nothing to treat 
it as paid on account of principal, the payment cannot be regarded as 
part payment of principal.^ 

11. “ Paid,” meaning of. — In order to constitute a payment 
it is not necessary that it should be in cash or currency} It may be 
made in any form.^ But it is necessary that there must be something 
which is tantamount to payment.® A fictitious entry of payment in 

5. (’41) 28 AIR 1941 All 132 (133) : 193 Ind Cas 854 SitaramBabuRainw 

Sitaram Lahnan. 

(’40) 27 AIR 1940 P C 63 (69) : ILR (1940) Lah 470 : ILK (1940) Kar P C 134 ; 

67 Ind App 160 : 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. 

(’40) 27 AIR 1940 Lah 513 (514): 191 Ind Cas SO'l, Kesar Chand v. Bulatii 
Bam. 

(’40) 27 AIR 1940 Oudh 340 (342) : 15 Luck 573 : 189 Ind Cas 481 (FB), Riski 
Kishan v. Krish^io Kumar. 

6. (’40) 27 AIR 1940 PC 63 (69) : ILll (1940) Lah 470 : 67 Ind App 160 : 187 Ind 
Cas 233 : ILR (1940) Kar (PC) 134 (PC). Rama Shah v. Lai Chand. 

7. (’41) 28 AIR 1941 All 132 (133, 134) : 193 Ind Cas 854 (DB), mu? 

V. Sitaram Lalman. 

(’40) 27 AIR 1940 P C 63 (69) : ILR (1940) Lah 470 : ILR (1940) Kar (P C) 134 ; 

67 Ind App 160 ; 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. 

8 . (’40) 27 AIR 1940 P C 63 (69) : ILR (1940) Lah 470 ; ILR (1940) Kar (P C) 134 : 

67 Ind App 160 : 187 Ind Ca.s 233 (PC), Rama Shah v. Lai Chand. 

Note 11 

1. (’38) 25 AIR 1938 Cal 538 (539) : ILR (1938) 2 Cal 320 : 177 Ind Cas 508 
(DB), Pra/itlla Chandra v. Jatindra Nath. 

(’38) 25 AIR 1938 Mad 579 (580) : 182 Ind Cas 468 (DB), Parthasarathi Ayyan- 
gar v. Elcambara. 

(•26) 13 AIR 1926 Cal 1042 (1045) : 96 Ind Cas 474 (DB), Bhutnath v. Shashi- 
mukhi. (Per Page, J.) 

(’26) 12 AIR 1925 Sind 144 (146) : 81 Ind Cas 834 : 20 Sind L R 335, Kishindas 
Piiraumal v. Menghraj Khaildas. (It may be made by settlement of accounts 
between the parties.) 

2. (’38) 26 AIR 1938 Mad 601 (601) : ILR (1938) Mad 1090 : 177 Ind Cas 743 
(DB), Kandaswami Mudaliar v. Thevammal. (Payment may be made either in 
cash or by execution of promissory note.) 

(’36) 23 AIR 1936 Mad 848 (849): 165 Ind Cas 225, Kandaswami Thevammal. 

(Pronote can be given by way of payment.) 

(•98) 26 Cal 844 (862) : 25 Ind App 96 : 2 Cal W N 402: 7 Sar 294 (PC), Sukhamoni 
Chowdharani v. lahan Chunder Boy. (Section does not specify any particular 
mode or form of payment.) 

3. (’87) 24 AIR 1987 AU 260 (261); 168 lad Cas 152, Soudagar v. Joti Prasad. 

(Merely entering fictitious payment does not amount to payment.) 

(1900) 24 Bom 498 (496) : 2 Bom L B 878 (DB), Kariyayya v. Bachappa. (In 
order to satisfy the requirements of S. 20, the payment need not be in money but 
may be in goods or even by a settlement of accounts between the parties, provided 
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the handwi-itin*^ of the debtor is not a payment and cannot operate 
to save tiiiio under tliis section.‘ Where a creditor receives money 
for the del t due to him not from the debtor or his agent but from a 
source whieli is imlependent of the volition of the debtor^ it cannot 
be .-aid tliat ilio debtor lias made any payment. Thus, where a pledgee 
of jewels sells the jewels and api)ropriate3 the amount to the debt, it 
cannot be said that the ])ledgor made any payment either for interest 
or foi* ]>rincipal.* Similarly, where the creditor levies execution against 
the debtor and recovers money, it would not amount to a payment 
within this section.^' So also, where a payment is made by the 
judgment-debtor in obedience to the order of the Court." 

Payment in kind. — A payment may be made in kind.® But the 
j)arty alleging such payment must prove that there was an agreement 
between the ]iarties that the payment should be in that manner.® 

Payment hy cheque. — The giving of a cheque and its receipt by 
the creditor docs not necessarily constitute a payment, though it may 
amount to a payment: it depends upon the facts of each case whether 
it was acceided as a payment or not.'® If it is delivered by way of 


the payment must be of such a nature that it would be a sufficient answer to a 
suit. While the forms of payment may differ, the payment must be one made as 
interest by the debtor to the creditor.) 

(’30) 23 AIR 1936 Pat 386 (387) ; 1G3 lad Gas 915, MaheshwarCharanwDinesh- 
irari Chnran. (In this case there was an attempt to adjust. However, it was held 
that tliere was no payment.) 

(’16) 3 AIR 1916 Pat 411 (415) : 36 Ind Gas 77 (DB), Bhagela Koer v. Abdul 
Rahman. (Setting of! of decrees by mutual consent.) 

4. (’37) 24 AIR 1937 All 260 (261) : 168 Ind Gas 152, Soudagar v. Joti Prasad. 

5. (’34) 21 AIR 1934 Mad 549 (551) ; 152 Ind Gas 299 (DB), Valliappa Chettiar 
V. Maruda Pandian Pillai. 

6 . (’75) 24 Suth W R 20 (20) (DB), Raghoonath Doss Cooktnan v. ShiromoneePat 
Mohadebee. 

(’82) G Bom 626 (627, 628) (DB), Ram Chandra Ganesh v. Devba. 

7. (’12) 14 Ind Gas 335 (339) (Lab). Ram Das v. Kanshi Ram. 

8 . (’26) 13 AIR 1926 Gal 1042 (1045) : 96 Ind Gas 474 (DB), Bhutnath Deb v. 
Shashimulchi. 

(’06) 29 Mad 234 (235) : 16 Mad L Jour 99 (DB), Mylan y. Annavi Madan. (19 
Mad 340 followed.) 

(’35) 22 AIR 1935 Rang 473 (475) : 160 Ind Gas 314, V Sin v. U Tun Si. 

also (’ll) 12 Ind Gas 23 (23) (Low Bur), Mating Aung Do v. Esoof A/i.] 

9. (’26) 13 AIR 1926 Cal 1042 (1045) ; 96 Ind Gas 474 (DB), Bhutnath Deb v. 
ShashimuMii. (Per Page, J.) 

(1900) 24 Bom 619 (621) : 2 Bom L R 452 (DB), Ragho v. Hari. ( (1835) 43 R B 

306 followed.) 

10. (’30) 17 AIR 1930 All 392 (394) : 52 All 459 : 127 Ind Gas 581 (DB), M. B. 
Singh <0 Co. v. Sircar A Co. 

(’33) 20 AIR 1933 Lah 741 (742) : 144 Ind Gas 641 (DB), Dial Singhv.Davindar 
Sitigh. (Cheque signed by debtor and accepted by creditor duly honoured — Pay¬ 
ment is sufficient for purposes of Section 20.) 

( 97) 1897 Pun Re No. 1, Sardar Bachittar Singh v. Jagannath. (A cheque is a 
mere order for payment and not a payment itself.) 
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payment and is received as such by the creditor, it will operate as a 
payment, but not if it is received by the creditor without regarding 
it as a paymentd^ Where it is received as a payment, the date o1 
the payment for the purpose of giving a fresh period of limitation is 
the date on w^hich the cheque is given and not the date on which the 
cheque is cashed.'^ 

Payment by giving promissory note. — A promissory note may 
be given by w^ay of payment^-* 

Payment by labour. — The continuance in service of a servant 
to whom wages have been advanced may amount to a payment of 
interest. Thus, in a suit to recover balance of wages advanced to a 
servant under an agreement executed more than three years before 
the date of suit, it was held that his continuance in service within 
three years before suit was a payment of interest as such contemplated 
by this section.'^ 

Addition of interest to principal -The addition of the interest 

to the principal in the accounts of the debtor is not necessarily a 
payment for interest : it will be a payment where both parties agree 
to wipe out the previous balance and add the amount of the interest 


(’31) 18 AIR 1931 Sind 28 (29, 30) : 25 Sind L R 360 : 129 Ind Gas 009, Chotir^ 
mat V. Rupchand. (Cheque delivered to payee by way of payment and received as 
such—AIR 1916 Cal 580 followed.) 

11. (’38) 25 AIR 1938 Cal 538 (539, 540): IIjR(1938) 2 Cal 320 ; 177 Ind Cas 508 
(DB), Prafulla Chandra v. Jatindra Nath. 

(’25) 12 AIR 1925 Cal 937 (940) : 87 Ind Cas 50Q,MauriceMayahas\.W.Morley. 

(’16) 3 AIR 1916 Cal 580 (580) : 42 Cal 1043 : 31 Ind Cas 626 (DB), Kedar Nath 
Mitter v. Denobhandhu Saha, 

(’33) 20 AIR 1933 Lah 341 (341) : 14 Lah 580; 141 Ind Cas 611 (DB), Jagtu Mat 
Sadasukh Rai v. Charanji Lai Fakir Chand. 

-(’33) 20 AIR 1933 Lah 741 (742) : 144 Ind Dial Singh y. Davindar Shigh. 

(9 Mod 271 and 19 All 307 dissenting from.) 

-(’37) 24 AIR 1937 Sind 95 (96) : 31 Sind L R 68 : 168 Ind Cas 820 (DB), Firm 
Hariram Dowlatram v. Firm Ram Singh Gopal Singh. (AIR 1930 All 392 . 
relied on.) 

12. (’25) 12 AIR 1925 Cal 937 (940) : 87 Ind Cos 508, Monrice Mayahas v. TY* 
Morley, 

■<’83) 20 AIR 1933 Lah 341 (341): 14 Lah 580 : 141 Ind Cas 611 (DB), Jagtu Mai 
SadaBukh Rai v. Charanji Lai Fakir Chand. (Cheque accepted by creditor 
before expiry of limitation but cashed subsequently—Limitation extended.) 

13- (’88) 26 AIR 1988 Mad 601 (601) : ILB (1938) Mad 1090 : 177 Ind Cas 743 
(DB), KandoBicami Mudaliar v. Thevammal. 

*i('86) 23 AIR 1036 Mad 848 (849) : 166 Ind Cas 225, Kandasamy v. Thevammal. 

14. (’17) 4 AIR 1917 Mad 642 (542) : 33 Ind Cas 134, Muthukrishna Iyer v 
Pakkiri Voikaran. (29 Mod 234 and 24 Bom 493 followed.) 

(*17) 4 AIR 1917 Mad 658 (668) ; 85 Ind Cas 480, Swaminatha Pillai v. Mondai- 
yan* (29 Mad 284 followed.) 

iSee also (*18) 6 AIR 1918 Mad 917 (918) : 40 Ind Cas 235, Soari Aiyangar v 
Subbarcyyar, (Assumed.)] 
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Note 11 


2.Lim.49. 


Section 20 
Note 11 
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to the principal so as to make it a new clebt/'^ in other words, the 
addition imist 1 e tlie result of an agreement between the parties on 
the dale of the payment^’’® The mere fact that the debtor or the 
creditor goes on adding interest to the principal in his own books is 
not a payment,oven if it has been in pursuance of an original 
agieemcnt between tlie parties to calculate compound interest.^" 

l^nyment by adjushuoit of accountn. — It would follow that it 
is not necessary to constitute a payment that money should actually 
jiass;*'' if tlie jvutics agree that an amount due previously by the 

15. (’:S0) 17 AIR 1930 All 407 (408, 469) ; 52 All 480 : 123 Ind Cas820(DB). 
Sarain liao v. Ham Sarui). 

(’16) 3 AIK 1916 Mad 097 (697) : 30 Ind Cas 777 (DB), Suhramaniam Chetliar 
\. Somasundayam CUettiar. (29 Mad 234 relied on.) 

15a. (1900) 24 IJoiu 493 (496) : 2 Bom L R 378 (DB), Kariyappa v. JRacUappa. 
(Whcio u debtor consents that some money due by him for interest should be 
credited to the siceonnt of the principal in favour of the creditor, and the interest 
balance reduced to that amount, such a consent is tantamount to a payment of 
interest—'Where all the parties agree to such a settlement, the adjustment ope¬ 
rates as a payment of interest under Section 20.) 

(’00) 9 Oudh Cas 221 (224), Mohan Lai v. Lachman Das. 

(’ll) 11 Ind Cas 552 (553) (Bom), In re Trienmdas Mills Co. Lid. 

(’30) 17 AIR 1930 AM 407 (468, 469) : 52 All 480 : 123 Ind Cas 820 (DB), RajNa- 
rain Hao v. IfrtJU Sani2>’ 

16. (’30) 17 AIK 1930 All 467 (469) : 52 All 480 ; 123 Ind Cas 820 (DB), Raj 
Narain Rao v. Sarup. 

(’88) 13 Bom 338 (343) (DB), Ichha Dha7iji v. Natha. (The mere carrying for¬ 
ward of the amount of a loan with the interest due thereon in the debtor’s books, 
though such entry of interest is made in the presence of the creditor does not 
amount to a payment of interest.) 

(’15) 2 AIR 1915 Lah 275 (276) : 31 Ind Cas 782 (DB), Muin-ud’din v. Mnhain- 
vtad Ahmed. (Mere debiting of interest in the books of the creditor without ex¬ 
press agreement cannot be regarded as payment of interest.) 

(’16) 3 AIR 1916 Mad 1213 (1214) : 29 Ind Cas 422 (DB), Nagappa v. Pnmana- 
than. (Creditor’s books.) 

(’07) 29 All 773 (779) : 4 All L Jour 628 : 1907 All W N 263 (DB), Dharam Das 
V. Genga Devi. (Do.) 

(’06) 1906 All W N 212 (212) (DB), Prag Das v. Baldco Pershad. {Entry othQ.\a.nce 
due for principal and interest in creditor’s book.) 

(’80) 6 Bom 103 (106), Narronji Bhiviji v. Miigniram Chandaji. (Defendant 
credited with surplus proceeds of goods and of a hundi.) 

(’34) 21 AIR 1934 Nag 219 (221) : 152 Ind Cas 319, Yadosa v. Narayansa. 

(Interest credited in defendants accounts.) 

(’96) 19 Mad 340 (342) : 6 Mad L Jour 177 (DB), Pidlaytima v. Tatayya. 

(’18) 5 AIR 1918 Mad 238 (239) : 41 Mad 446 : 44 Ind Cas 466 (DB), Palaniappa 
V. Veerappa. 

17. (’30) 17 AIR 1930 All 467 (469) : 52 All 480 : 123 Ind Cas 820 (DB). Raj 
Narain Rao v. Sarup. 

18. (’38) 25 AIR 1938 Mad 579 (580) : 182 Ind Cas 468 (DB), Parthasarathi 
Ayyangar v. Ekamhera. (Any facts which would prove plea of payment of in¬ 
terest would be payment sufficient to bar statute.) 

(’38) 25 AIR 1938 Pat 139 (140) : 174 Ind Cas 585, Ramprahha Ojha v. BisIiU- 
natli Ojha. 
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creditor to the debtor shall be treated as amount paid by the latter Section 20 
to the former, it is in substance identical with a transaction where Notes 11—13 
the debtor receives actual payment and pays the amount back to the 
creditor.'^ 

The payment must be for an admitted deht\ a payment made as 
a matter of grace and not towards any admitted debt does not save 
limitation,^** The payment must be of such a nature that it would be 
an answer in a suit brought by the plaintiff to recover the amount.^* 

12. Money need not belong to the person paying. _The 

section does not say anything about the origin or source of the money 
with which the payment is made. Where A and B are co-debtors, and 
A authorises B to make a payment on behalf of both A and B, and B 
makes such payment, it does not matter that the money paid does not 
belong to A but belongs to 

13, Who must make the payment — General. _With 

reference to the payment of interest, the section uses tlie words “person 
liable to pay the debt or legacy” (or his duly authorised agent) in 
describing the person by whom the payment is to be made and with 
reference to the payment of part of the principal of a debt, the person 
by whom the payment is required to be made is described as the 

debtor.” ^ut no distinction is intended between payment of interest 
and that of i^art of the jirincipal as regards the person by whom it is to 
be paid. In either case, the payment is to be made by a person liable to 
pay the money. This expression will include the legal representatives 
of the person who contracted the debt and in the case of money charged 
on land the person who has derived title from him. In other words, 
the liability need not be i:)ersonal in the sense of being liable to be 

(’29) 16 AIR 1929 Mad 432 (439) : 117 Ind Cas 124 (DB), Marina Ammayi v. 

Sunda^jya. 

(’23) 10 AIR 1923 Cal 71 (73) : 72 Ind Cas 692 (DB). Ouljar Mandal v. Sarivian 
Maiulalini. 

(1900) 10 Mad L Jour 25 (26) (DB), Thesiga Iyengar v. Srinivasa Mudaliar, 

(Where an endorsement of payment on a bond is sought to save the bond from 
limitation, it is not necessary that there should be an actual payment of money; 
it is enough if the transaction embodied in the endorsement has been intended to 
operate as payment.) 

19. (’88) 26 AIR 1938 Pat 139 (140) : 174 Ind Cas 585. BamprabJia Ojha v. 

Bishtmath Ojfta, 

(’29) 16 AIR 1929 Mad 432 (439) : 117 Ind Cas 124 (DB). Marina Ammayi v. 

Sundayya. 

{See also (’26) 12 AIR 1925 Sind 144 (146) : 81 Ind Cas 834 ; 20 Sind L R 335, 

Kishindas Pursumal v. Menghraj KhaUdas."] * 

20. (’34) 21 AIR 1984 Lah 476 (476) : 166 Ind Cas 238 (DB). Sita Ram v. Mt, 

Mahmudi Begam. 

21. (’06) 29 Mad 234 (236) ; 16 Mad L Jour 99, Mylan v. Annavi Madan. 

Note 12 

1. (’34) 21 AIR 1984 Mad 623 (624) : 161 Ind Cas 1087 (DB), Narayana Iyer v. 

Official Assignee of Madras. 
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aiTOSted; it mny be proprietary, that is, a liability in respect of one’s 
property.' Ihu tlie liability must be to the creditor. Thus, where A 
ow(s M del't to r> and C contracts with A to ixay the debt to B, a 
pa>!tiLnl by c will not be by a “person liable” within the meaning 
o! this section.'-^ The reason is that c’s liability is to A and not to B, 
tlu- criMliior. In this connexion, the following observations of the Lord 
Chancellor in Chinncrii v. Evans- may be quoted: 


“ Money paid — that is, money handed over by a stranger to 
the contract under which it was paid to the individual entitled 
to receive it — would not have the characteristics and the legal 
<iuality of payment. It w'ould be a voluntary render, a gift or 
donation being made by a party not in any respect subject to 
liability, to the individual who would not be entitled to receive 
from the person so rendering any part of the money which it is 
suppo.sed would be so paid. ” 

See also the observations of Brett, L. J., in Harloch Ashbury.^ 


14. Person liable to pay the debt or legacy, — The section 
does not require that the person paying should be personally liable. 
The expression liable” will include x^ersons like xmrehasers of 

mortgaged i)roi:)erty or x^uisne mortgagees, whose liability is in resi^ect 
of x^rox^erty.'^ 


Note 13 

1. (’41) 28 AIR 1941 Mad 6 (14) (DB), Thinnappa Chettiar v. Krishna Rao. (No 
distinction between “person liable to pay” and “debtor”—The former expi'ession 
is used with reference to payment of interest apparently for the purpose of having 
a common expression for both debts and legacies as it would be incongruou.s to 
use the expression ‘debtor’ with reference to a person liable to pay a legacy.) 

[See however (’18) 5 AIR 1918 Oudh 323 (324) : 47 Ind Gas 655, Laclimi 
Narain v. Daya Shankar. (In this case it was held that the expression “debtor” 
would only include the person who contracted the debt. It is submitted that 
the view is not correct.) 

la. (’41) 28 AIR 1941 Mad 6 (14, 16) (DB), Thinnappa Chettiar v. Krishna Rao. 
{A mortgaging certain land to B and afterwards selling certain other land to C — 
C undertaking in the contract of sale, to pay off the mortgage of R — Payment 
by C is not by person liable and unless C can be held to be A’s agent authorised 
to make the payment, it will not save limitation under this section — Bradshaic 
V. Widdington, (1902) 2 Ch 430 explained.) 

2. (1864) 145 R B 79 (84) : 11 H L C 115 : 4 N R 520 : 10 Jur (NS) 855 : 11 L T 
68 : 13 W R 20. 

3. (1882) 30 W R (Eng.) 327 (323) : 19 Ch D 539 : 46 L T 356 : 51 L J Ch 394. 

Note 14 

1. (’26) 13 AIR 1926 Cal 1218 (1219) : 54 Cal 179 ; 98 Ind Cas 204 (DB), Bhuhan 
Mohan v. Ramgohlnd. 

(’41) 28 AIR 1941 Mad 6 (15) (DB), Thinnappa Chettiar v. Krishna Rao. 

(’38) 25 AIR 1938 Mad 579 (580) : 182 Ind Cas 463 (DB), Parthasarthi Ayyangar 
V, Ekamhara. 

(’38) 25 AIR 1933 Cal 129 (131) : 176 Ind Cas 191 (DB), Azizur Rahman v. 
Upendranath. - ■ - w--- • . • 
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A mortgagor who has lost all interest in the mortgaged property Section 20 
and is not personally liable for the debt cannot keep alive the mortgage Notes 14-18 
by a payment under this section.^ 

The expression “person liable to pay the debt or legacy” must be 
interpreted in the light of S. 21, sub-s. (2). For a full discussion of the 
subject, see Note 6 to section 21. 

14a. Debtor — Meaning of. — See Note 13. 

15. Principal and surety. — See Note 12 to Section 21. 

16. Payment by one of several joint debtors.— Sec Notes to Section 21. 

17. Payment by one' of several Muhammadan co-heirs. See Note 10 

to Section 21. 

18. “ Agent duly authorised in this behalf.” — The 
question whether the person making the payment is an agent duly 
authorised by the person liable to pay the debt or legacy is one of fact 
to be determined on the circumstances of each case.^ No formal or 
express authorisation is required under the section.^ 


(’21) 8 AIR 1921 Mad 102 (103) : 44 Mad 544 :62 Ind Cas 393, Asharam Sowcar 
V. Venkatasami Naidu. (Purchaser of mortgaged property at a court-auction is 
a person 'liable to pay the mortgage-debt’ within the meaning of this section.) 

2. (’40) 27 AIR 1940 Mad 470 (473) : ILR (1940) Mad 872 : 188 Ind Cas G03 (FB), 
Pavaj/i V. Palanivela Goundan, 

Note 18 

1. (’41) 28 AIR 1941 Mad 67 (69) ; ILR (1941) Mad 191 (FB), Ramchandra v. 
Shantaraina. 

(’34) 21 AIR 1934 Mad 623 (624) : 151 Ind Cas 1087 (DB), Narayana Aiyar v. 
Official Assignee Madras. (Co-debtor can be agent.) 

(’03) 28 Bom 248 (251, 252): 5 Bom L R 1020 (DB), Gopal Daji Sathe v. Gopal 
Sonu. (Payment of interest by the principal debtor is not payment of interest by 
the agent of surety. The relation of principal and surely does not give rise to 
any implied authority.) 

(’ll) 11 Ind Cas 858 (858) (DB) {ljo^'B\XY),MuthuveerappaCheiiy'V. Abd%il Kadir. 

(Burden is on plaintiff to prove authority.) 

(’10) 6 Ind Cas 639 (545, 546) : 37 Cal 526 (DB), Sarurjigar Begavi v. Baroda 
Kant Mitter. (A person bolding power-of-attorney from his wife and her sister 
is a duly authorised agent of both for paying interest under this section.) 

[See (’15) 2 AIR 1915 'M&d307 (307) :2SlndCa3927f AnnamalaiPattar v. Natesa 

lyar. (Authority to make payment may be inferred from circumstances or 
conduct.)] 

2. (’89) 26 AIR 1939 Bang 287 (288) : 184 Ind Cas 622 (DB), U So Maung v, J, 
Thorn. (But it must be shown that there was at least implied authority.) 

(’29) 16 AIB 1929 P C 297 (299) : 121 Ind Cos 193 : 57 Ind App 1 (PC), National 
Bank of Upper India Ltd. v. Baneidhar. (It can be implied.) 

(’90) 17 Cal 944 (950, 951) (DB), Brij MoJutn Lai v, Rndra Perkash Misser^ 
(Section does not require the agent to be authorised in writing. He may impliedly 
be so authorised.) 

(’ll) 12 Ind Cas 28 (24) (Ixjw Bur), Maung Aung Do v. Eaoof Ali. (Express 
authority not necessary.) 

[See (’81) 18 AIB 1931 All 398 (400): 133 Ind Cas 155 (DB). KamtaRai v. Jaduraj 
Kunwari, (Authority to agent need not be express.) 


Section 20 
Note 18 
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lilusti'ations. 

1 . A executed a promissorj’ note in favoui' of X in substitution of 
a jH’omi.'iSOiy note tliat had been executed by B in favour of X, the 
understanding^ between A, B and X being that B would pay up the 
principal and interest due under a’s note, in accordance with which 
arrangement A left it to B to make the payment and B made a 
iniymcnt for interest. It was held by their Lordships of the Privy 
Council that B must be regarded as an agent of A duly authorised to 
make the payment within the meaning of this section.'^ 

2. A llurmese married couple X and Y of the cultivating class 
worked a land together. Y had to pay rent of the land but was 
temporarily incapacitated from paying it by his being in jail. X 
however went on cultivating the land and paid the rent. It was held 
that X must bo taken to have authority to act for both and make 
payments.^ A Burmese Buddhist husband is, however, not necessarily 
tlie agent of his wife.^''^ 

3. One of the properties comprised in a mortgage deed was agreed 
to be sold by the mortgagor to one P. It was stipulated that out of the 
purchase money p should pay a certain amount to the mortgagee who 
in his turn was to release the property sold from the mortgage 
security. The mortgagee consented to this arrangement. The amount 
was accordingly paid by P to the mortgagee. It was held that P could 
be regarded as the mortgagor’s duly authorised agent to make the 
payment.^^ 

But though no formal authorisation is necessary, there must be 
definite evidence showing that there was some authority on the i^art 
of the one to make the payment on behalf of the other.® The mere 
fact that the payment of money by A enures also for the benefit of B, 
C and D does not constitute an authorisation to A to make the i>ay- 
ment on their behalf.® Similarly, the mere fact that an elder brother is 

3. (’29) 16 AIR 1929 P C 297 (299) : 121 Ind Cas 193 : 57 Ind App 1 (P C), 
NcitioHCil Bank of Uppev India Ltd. v. Baiisidhar. 

4. (’ll) 12 Ind Cas 23 (24) (Low Bui), Maung Aung Do v. Esoof Ali. 

4a, (’41) 28 AIR 1941 Rang 37 (46) : 1940 Rang L R 603 : 194 Ind Cas 177 (DB), 
Eusoof Kariva v. Mrs. Nicmeycr. 

(’39) 26 AIR 1939 Rang 287 (288) ; 184 Ind Cas 622 (DB), U So Maung v. 
Thom. 

4b. (’38) 25 AIR 1938 Mad 579 (581) : 182 Ind Cas 463 (DB), Parthasarathy 
Ayyangar v. Ekambara. • 

5. (’39) 26 AIR 1939 Rang 287 (288) : 184 Ind Cas 622 (DB), TJ So Maung v. 
J. Thom. (It must be shown that there was at least implied authority.) 

(’33) 20 AIR 1933 Cal 268 (269, 270) : 143 Ind Cas 472 (DB), Dharnidhar Ghose 
V. Indranarayana Sinha. 

(■14) 1 AIR 1914 All 114 (115) : 23 Ind Cas 363, Ramchandra Singh v. MU 
Durga Devi. 

6. (’29) 16 AIR 1929 Mad 831 (882) : 121 Ind Cas 858 : 53 Mad 119 (DB), 
Thayamvial v. Muthukumaraswamy. 
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allowed to a certain extent to act on behalf of the younger brothers in 
matters of executing mortgages, taking loans, and things of that sort 
does not necessarily mean that there is authority for the elder brother 
to make a payment so as to save limitation as against the others.^ 
Again, where A, B and c are liable to pay a debt and A makes a 
payment, the fact that B and c are present at the time of i:)ayment 
does not make the payment necessarily one by A on behalf of B and C.® 
But where they are not only present but sign underneath, authority 
by them may be presumed.®'* 

A member of a joint Hindu family cannot, by reason of his being 
such a member, make a payment or an endorsement of payment on 
behalf of another member of the family. Hence, an endorsement of 
payment by the father on a i:)ronote executed by the son cannot bo 
presumed to have been made by an agent duly authorized by the son.®^ 
Where, however, the debtor .sent the amount for payment through his 
son, it was held that the son must be deemed to be his authorized agent,®® 

A Mahomedan brother is not as such the agent of his sister even 
if the sister is a pardanashin lady, in the absence of proof of authority. 

The authority need not be a special authority in respect of the 
particular loan in question; it may be a (jeneral authority in respect of 
a number of loans.® A general authority to imy the total amount duo 
under a bond, will include authority to pay the interest also due on 
the bond, or to make part payments'® though, when the authority is 
specific only to pay towards principal, the agent has no authority to 
pay for interest." 

7. (’33) 20 AIR 1933 Cal 268 (270) : 143 Inti Cas 472 (DB), Dharanidhar Chose 
V. Indranarayana Sinha, 

8. (’35) 22 AIR 1935 Cal 648 (649) ; 158 In<l Cas 512, Annada Charan v. Jhatxc 
Charan. 

8 a. See (’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Cas 302 (DB), Devi Chand v. 
Jamshetji Shapnrji. 

8b. (’40) 27 AIR 1940 Mad 954 (955) : 191 Ind Cas 853 (DB), Kannayya Naidic 
V. Appala Naidii. 

8c. (’40) 27 AIR 1940 Lab 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bulaqi 
Ram. . 

8d. (’41) 28 AIR 1941 Rang 37 (46) : 1940 Rang L R 603 ; 194 Ind Cas 177 (DB). 
Etuoof Karwa v. Mrs. Niemeyer» 

9. (’83) 20 AIR 1933 Cal 826 (827): 147 Ind Cas 459 (DB), Ji6an Krista v. 

10. (’25) 12 AIR 1925 Rang 30 (32) : 2 Rang 367 ; 84 Ind Cos 391 (DB), Rala 
Singh v. Dhctgwan Singh d Sons. (AIR 1919 P C 120 followed.) 

(’98) 26 Cal 844 (852) : 26 Ind App 95 : 2 Cal W N 402 ; 7 Bar 294 (P C), Sukha^ 
9»o»ti Chowdhrani ▼. Ishan Chunder Roy^ 

[See (’96) 18 Mod 460 (467), Kailas Padayaehi v. Ponnukannu. {Held authority 
to manage affairs included authority to pay interest.)] 

11. (’26) 13 AIR 1926 Mad 1176 (1177) : 98 Ind Cas 162 (DB), Karuppan Chetti 
V. Maruthanayagam Pillai. 
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Section 20 
Note 18 


To constjt\itc a pcf.soii a duly authorised agent it is not necessary 
that the exercise of the authority should be obligatory. It is sufficient 
even if the exercise ol it is optional^" 

A payjiient made by an agent in excess of his authority will 
not have tlie eflect of extending the time under this section. An 
agent who can give the creditor the benefit of this section has to act 
witliin the terms of his authority; if he exceeds his authority or does 
something not actually covered by his authority, he cannot bind the 
principal so as to give the creditor the benefit of this section.'^ Thus, 
where A executed a mortgage in favour of B directing him to pay the 
mortgage amount iininediately to X who had obtained a decree against 
A and to obtain a receipt, but B paid the money into Court more than 
a year thereafter, it was held that the payment was in excess of his 
authority and did not liave the effect of extending the time.'* Similarly, 
where? A mortgaged his property to B asking him to pay off the debt 
due liy A to c, but B merely paid the interest thereon two years 
thereafter, it was held that B exceeded his authority and could not be 
considered as the agent of A for the purpose of making the payment 
of interest.'” The same principle would apply where a vendee is asked 
to pay such a debt, and the latter makes only a part payment.'® The 
question as to the extent of an agent’s authority is a question of fact 
to be decided on the facts of each case.'®® 

The words “authorised in this behalf” mean “authorised to make 
the payment.” But an authority to pay carries with it the authority 

[See (14) 1 AIR 1914 Mad 381 (381) : 23 Ind Cas 810 (DB), Alagappa Chettiar 
V. Suhramania Pandia Thevan. (Mortg^ee authorised to pay debt due by 
mortgagor to third person — Mortgagee paying interest only after two years — 
Held he had no authority.)] 

12. (’14) 1 AIR 1914 Mad 381 (381) : 23 Ind Cas 810 (DB), Alagappa Chettiar v. 
*S«bm»tania Pandia Thevan. 

13. (’25) 12 AIR 1925 Mad 703 (705) : 87 Ind Cas 989 (DB), Balagnrusivami 
Haiclxcn v. Guruswami Naicken. (2 Bing (N O) 241 followed,; AIR 1921 Mad 
704 distinguished.) 

[See also (’38) 25 AIR 1938 Mad 579(581): 182 Ind Cas 468 (DB), Parthasarathi 
A 7 j 7 /a?igar v. BJeambara. (Payment made by agent later than warranted by his 
authorisation would be an act detrimental to his principal, for, the result of 
such payment is to extend the period of limitation.)] 

14. (’25) 12 AIR 1925 Mad 703 (706) : 87 Ind Cas 989, Balagitruswavii Naicken 
V. Gtirnswami Naicken. 

15. (’41) 28 AIR 1941 Mad 67 (69): I L R (1941) Mad 191 (FB), Ramachandra v. 
Shantarama. (AIR 1914 Mad 381 approved—I R 1929 PC 297 distinguished.) 

(’14) 1 AIR 1914 Mad 381 (381) : 23 Ind Ciis 810 (DB), Alagappa Chettiar v. 
Snbraviania Pandia Thevan. 

16. (’41) 28 AIR 1941 Mad 6 (8) (DB), Thinnappa Chettiar v. .ffris/iua Boo. (It 
. was also held that the vendee in such a case is not a ‘person liable’ to pay within 

the section.) 

(’22) 9 AIR 1922 Mad 401 (401) (DB), Ramachandra Rajuv. Parushotiavi. (AIR 
1914 Mad 381 followed.) 

16a. (<J8) 25 AIR 1938 Mad 579 (581) : 182 Ind Cas 468 (DB), Parthasarathi/ 
Aytjangar v. Ekambara. 
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to make an endorsement ior the payment made. No specific authority 
to make the endorsement itself is necessary. 

The words “agent duly authorised’* include authority given by 
law as well as authority given by act of vartiesf^ 

Can a Court be regarded under any circumstances as an agent 
of the party for the purpose of this section ? It has been held in the 
undermentioned cases^^ that it can be an agent, provided the assets of 
the party are so placed by his own act or by operation of law that the 
Court can operate upon the assets and make payments, the volition 
of the party being immaterial. 

The person making the payment must be an agent of the i^erson 
liable to pay at the time of the yayment. Under the provisions of 
s. 201 of the Contract Act, the death of the principal terminates the 
agency. Therefore, a payment made by the quondam agent after the 
death of the principal will not give a fresh start of limitation under 
this section.^® Similarly, where an order of adjudication is annulled 
under S. 37 of the Provincial Insolvency Act, 1920, and an appointee 
of the insolvent’s i^roperty is placed in charge of the property, such 
an appointee is not an agent of the insolvent and therefore a payment 
made by him does not save limitation.'^^ 

Where a payment is made by A on behalf of B without the latter’s 
authority but B subsequently ratifies the payment it will have the 
same effect against him as if it had been made with his authority. 
Such ratification may be express or implied. But, such ratification 
cannot affect the rights of third parties. Thus, suppose A executes a 
mortgage of certain properties to B and then alienates various items 
of the mortgaged properties to C, D and E. Afterwards F, an unautho¬ 
rised person makes payments towards the mortgage debt on behalf 


17. (’27) 14 AIR 1927 Mad 959 (959, 960): 105 Ind Cas 475 (DB), Venlcateswarlii 
V. Siirya'praliosam. 

(’07-08) 4 Low Bur Rul 1 (1), Babxi Chimanbux Bhowsinha v. Surju Banniali. 

18. (’19) 6 AIR 1919 Cal 7 (8) : 52 Ind Cas 436 (DB), Chandra Kanta v. Behari 
Lai. 

19. (’21) 8 AIR 1921 Mad 704 (707, 708) : 44 Mod 971 : 68 Ind Cos 100 (DB), 
Qovindaaamy Pillai v. Desai Goundan. 

(’27) 14 AIR 1927 Mad 80 (81) : 98 Ind Cas 571, Venlcatasubbayya v. Scshayya, 
(But not so when money belongs to debtor’s father.) 

(’24) 11 AIR 1924 Mad 638 (689): 78 Ind Cas 832, Sabapathy ChcUy v. Shunmuy- 
appa Chetty. 

ISee also (’40) 27 AIR 1940 Nag 354 (357) (DB), Gajadharprasad liamlal v, 
Udaichand Kapurchand. (If the person making the payment is a Judge of the 
Court, and an acknowledgment of the payment appears in his bandwriting or 
is signed by him, then that is enough.)] 

20. (’60) 1880 Pun Re No. 78, Sirdharini Kishen Koer v. Munna Ball. 

21. (’35) 22 AIR 1935 Bong 152 (154) : 156 Ind Cas 783 (DB), Maiing Po Oyi v. 
R. K. Banerjee. (Because the insolvent has no control over the property. 
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Section 20 of A who subsequently ratifies his action. Though such ratification 
Notes 18-22 will make the payments binding on A and will extend the period of 

limitation against A, it will not extend the period of limitation against 
C, 1) and 

19. Payment by Court. — See Note 18. 

20. Payment by husband or wife. — See Note 18. 

21. Payment by pleader. — A payment by a pleader duly 
authorized to make the payment will give a fresh starting point of 
limitation.' 

22. Payment by receiver. — In Chinnery v. Evans, ^ M. who 
was the owner of three counties, Cork, Kerry and Limerick, mortgaged 
them to F. Interest having fallen due, P applied and got a receiver 
appointed in respect of the properties. The receiver took possession of 
the property in the county of Limerick and from out of the rents 
received paid F towards the interest on his mortgage. It was held that 
the receiver must be considered to be the agent of M and that the 
payment would save limitation against F. The Lord Chancellor 
observed as follows: 

“ Upon that point, I think no reasonable doubt can be enter¬ 
tained that, under the Statute (s. 40, 3 & 4 Will. IV, chap. 27) the 
receiver in the receipt of the rents of the Limerick estate is, in 
point of fact as well as of law, the receiver of the mortgagor, the 
owner of the estate subject to the mortgage, and that any 
payment made by the receiver in ptirsuance of the order is 
payment in law by the legal agent of the person liable to pay. I 
have no doubt, therefore, and I submit to your Lordships that 
no reasonable doubt can bo entertained as to the mortgagee’s 
security affecting all the lands originally comprised in it in those 
three separate counties of Cork, Kerry and Limerick.” 

This decision was followed by the Madras High Court in 
Venkataramayya v. Subramaniyam.^ In that case a receiver who 
was appointed in a suit for partition and administration and who was 
authorized by the order of appointment to pay interest on debts, made 
such a payment. It was held that the i^ayment was sufiBcient to keep 

22. (’41) 28 AIR 1941 Mad 6 (16) (DB), Thinnaypa Chettiar v. Krishna Boo. 

Note 21 

1. (*16) 3 AIR 1916 Cal 173 (174) : 32 IndCas353 (DB), Basdeo Navainv. Kachan 
ChoudJmrani. 

Note 22 

1 . (1864) 145 R R 79 (85) : 11HLC115:10 Jour (ns) 855 : ISWR 20 : 11 L T 68. 

2. (’15) 2 AIR 1915 Mad 137 (143) : 26 Ind Cas 393. 

{See also (’37) 24 AIR 1937 Mad 764 (765): n41ndCiis22, Krishnayya v. Seetha 
Bamayya, (Receiver appointed in suit for dissolution of partnership —Receiver 
given authority to pay debts of firm — Part payment by receiver is within his 
authority.)] 
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the debt alive against all the parties who were bound by the debts. Section 20 

But where a receiver appointed in a suit for a dissolution of partner- Notes 22-24 

ship was not authorised to keep any debt alive, his powers being 

limited to collecting outstandings and doing all things necessary for 

the realisation and preservation of the assets, it was held by the Chief 

Court of Lower Burma that the receiver had no authority to keep the 

debt alive by an acknowledgment.^ 

23, “Fresh period” — Computation of,— Since it is the 
payvient that saves limitation, the fresh period must be computed 
from the date of payment and not from the date of the writing 
evidencing such payment.^ 

24. Proviso — “ Appears in the handwriting of, or in a 
writing signed by, ” — The i)roviso requires that the fact of the 
payment must appear in the handwriting of or in a writing signed by 
the person making the payment. The object of this requirement is to 
exclude fraudulent oral testimony as to payment.'^ 

Before the Limitation (Amendment) Act l of 1927, the proviso to 
the section ran as follows; 

“Provided that, in the case of a part payment of a principal 
of a debt the fact of the payment appears in the handwriting of 
the person making the same. ” 

A payment of interest as such was not required to be in the 
handwriting of the i^erson making the payment.® Thus, where money 
was paid by the judgment-debtor to the decree-holder for interest and 
was certified by the decree-holder, such payment would extend the 
time even though there was no writing in the handwriting of, or 
signed by, the judgment-debtor evidencing the payment. As regards 
a part payment of a principal of a debt, the proviso required the 

3. (’15) 2 AIR 1915 Low Bur 63 (64) : 29 Ind Cas 27 : 8 Low Bur Rul 159 (DB), 

S. M. A. Chcttu V. M. L. B. M. A. CheU//- 

Note 23 

1. (’10) 8 Ind Cos 349 (349) (DB) (Mad), Lahsfiuninarasnnhatn v. Bharata. 

{See (’29) 16 AIR 1929 Mad 432 (438) : 117 Ind Cas 124 (DB), Amjna//i v. 

SutiAaj/i/a.'} 

CS«e (’38) 25 AIR 1938 LaU 570 (571) : 178 Ind Cas 597, Dhagat Bam v. 

Balia Bam, (Mortgage bond providing that in case of default of payment of 
interest for three years, the mortgagee would become entitled to realise the whole 

amount_Default made for more than three years — Subsequent payment of 

entire arrears of interest — Held there was no waiver of the default clause and 
that the payment would onlygivethe plalntifl a fresh period of limitation under 
this section from the date of payment but would not postpone the starting point 
of limitation till there was again default for three years in payment of interest.)] 

Note 24 

1, (’21) 8 AIB 1921 Mad 704 (706) : 68 Ind Cas 100 : 44 Mad 971 (DB), Govinda- 
tamy PUlai v. Deaai Ooundan. 

2. (*16) 2 AIB 1915 Mad 726 (726) : 26 Ind Cos 507, 3/uf/m v. Sa^idanam. 

(*97) 1 Cal W N ooxzix (oczzz), Amrila SltaJui v. Panehkoni SltaJia, 
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Section 20 fact to ai)i)L'ai- in the handtvritiiKj of the person making the payment,^® 
Note 24 This requiri'inont gave rise to a difference of opinion as to whether, 

where a payment was written by one person and signed by the person 
making the payment, it could be said that the fact of payment appeared 
“in tiic handwriting of the person making the payment.”^ There was 


2a. ('86) 1886 Pun Re No. 61, Chajju v. Guldb. (Part payment towards decree 
debt—No record.) 

( SO) 6 Bom 103 (106), Narronji Bhimji v. Mugniravi Chandaji. (Defendant 
credited with surplus proceeds of goods and of a bundi.) 

{'22) 9 AIR 1922 Pat 416 (447), Ambika Prasad v. Gaya Loan Ojfi.ee Ltd, 

( '25) 12 AIR 1925 Pat 806 (807) : 88 Ind Cns 747, Dansjor v. Shaw £ Co. 

(’12) 14 Ind Gas 335 (339) (Lali), Pam Das v. Kanshi Pam. (Unsigned deposition 
alleging part payment—Fact of payment did not appear in the handwriting.) 

(’23) 10 AIR 1923 Bom 207 (207, 208) : 72 Ind Gas 275 (DB), Hansraj v. Bapw 
Krishaswami. 

(’25) 12 AIR 1925 Oudh 34 (35) : 79 Ind Gas 848 (DB), Ml. Mohanya v. Panna 
Lai. 

(’17) 4 AIR 1917 Cal 12 (12) : 38 Ind Gas 293 (DB), Kunja Behari v. Jogendra. 
(35 Ind Gas 177 followed.) 

3» No* It did not* 

(’15) 2 AIR 1915 Mad 726 (726) : 26 Ind Gas 507, Miithii Pillai v. Sandanam 
Pillai. 

(’18) 5 AIR 1918 Cal 49 (50) : 47 IndCas800(DB), JSrtfimni .ffoeft v. Sahha. (There 
was neither signature nor mark.) 

(’17) 4 AIR 1917 Mad 805 (805) : 40 Mad 698 : 36 Ind Gas 240 (DB). Venkata- 
krisnhiah v. Suhbrayudu. (But it may serve as acknowledgment under S. 19.) 
(’16) 3 AIR 1916 Bom' 125 (125) : 41 Bom 166 : 38 Ind Gas 359 (DB), Nivajkhan 
yathakhan v. Dadahhai Mtissee Valli. 

(’30) 17 AIR 1930 Bang 64 (65) : 126 Ind Gas 540 (DB), Mating Tun Blaing v. 
U Aung Gt/aw. 

(’21) 8 AIR 1921 Nag 46 (48) : 17 Nag L R 40 : 62 Ind Gas 297 (DB), Bisheshwar 
Das V. Madho Pao. 

('08) 35 Cal 813 (818) : 4 Ind Gas 321 (DB), Santishivar v. Lakhikanta. 

(’15) 2 AIR 1915 Mad 101 (102, 103) : 21 Ind Gas 302 (305) : 38 Mad 438 (DB), 
Lodd Govi7ida Das Krishna Das v. Pukmani. 

(’09) 4 Ind Gas 374 (375) : 5 Low Bur Rul 108, Artinachellam v. Ismail. (1884 
Pun Re No. 99 dissented from.) 

(’96) 23 Cal 546 (552, 553) (FB), Haji PalantiUulla v. Cooverji Bhuja. 

Yes. It did. 

(’84) 7 Mad 55 (56) (DB), Sesha v. Seshaya. 

(’84) 7 Mad 76 (80) : 7 Ind Jur 596 (DB), Ellappa v/ Annamalai. 

(’28) 15 AIR 1928 Bom 417 (418) : 52 Bom 356 :109 Ind Gas 702 (DB), Ha7‘igovind 
V. Gangubai Balwant. 

(’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Gas 302 (DB), Devichand v.Jamshedji. 
(Two joint debtors—Fact of payment recorded in handwriting of one but signed 
by both— Held, it was sufficient acknowledgment.) 

(’03) 28 Bom 262 (264) ; 5 Bom L R 1031 (DB), Jamna v. Jaga Bhana. 

(*80) 17 AIR 1930 Pat 372 (375) : 126 Ind Gas 898 : 9 Pat 851 (DB). Kesarichand 
JohrMnllv. Mzikteswar Trigunait. (Signature of person making payment on 
cheque is sufficient compliance with the proviso.) 

(•17) 4 AIR 1917 All 465 (466) : 35 Ind Gas 199 : 39 All 33 (DB), Bank of Multan 
Ltd. V. Kamia Prasad. (Deposition of debtor signed by him is not evidence of 
part payment so as to save limitation.) 

(’84) 1884 Pun Re No. 99, Narasingh Das v. Bachatai" Singh. (Proviso is satisfied 
by attaching signature.) 
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also room for doubt on the question whether in the case of illiterate Section 20 

persons who have made their mark below the entry of the fact of Note 24 

payment in the handwriting of a third person, it could be considered 
to be in the handwriting of the person making the payment, though it 
was held that it could be so considered. 

The amendment of the proviso has now set the matter at rest. 

Every payment must now appear in the handwriting of, or in a 
writing signed by, the person making the payment.'*^ Thus, the mere 
fact that a decree-holder certifies a payment for interest made by the 
judgment-debtor will not now extend the time in favour of the 
decree-holder unless the payment is evidenced by a writing or signature 
as aforesaid.® The amendment making it sufficient that the writing 
should be signed by the debtor is, to that extent, in favour of the 
creditor who is not able to prove the writing of the debtor relating to 
the fact of payment.® 

Under S. 3, cl. (52) of the General Clauses Act, 1897 “signature*’ 
includes mark and consequently, if a writing evidencing the fact of 
payment is subscribed to by the mark of an illiterate person making 
the payment, it would be a writing signed by him within the meaning 
of this section.^ It has been held by the High Court of Calcutta that 
where it is customary for the scribe to write the payment and to sign 
it also on behalf of the illiterate person making the payment who 
touches the pen, the writing would be regarded as being signed by him 
even though not even a mark had been made by the illiterate ijerson.'* 

The High Court of Lahore has, however, held that an endorsement by 
another person at the instance of the person making the payment does 
not comply with the words of this section.® Where s, an illiterate 

4. (’28) 15 AIR 1928 Bom 417 (417, 418) : 52 Bom 356 : 109 Ind Cas 702 (DB), 

Hari Qohiiid v. Gangubai Balwant. (Yes.) 

(’21) 8 AIR 1921 Pat 476 (477) : 62 Ind Cas 644, Sri Bam Singh v. Kashi Mollah. 

(Yes.) 

(’ll) 12 Ind Ca.s 23 (23, 24) (Low Bur), Maung Aung Do v. Esoof Ali. (Yes.) 

[Sec (’74) 7 Mad H C R 358 (358), Bheemangowda v. Eeranah. (Yes.)] 

4a. (’34) 21 AIR 1934 Rang 227 (228): 151 Ind Cas 426, P. S. A. Alagan v. Maung 
Po Peck. 

5. (’33) 20 AIR 1933 All 49 (49) : 143 Ind Ca.s 324 (DB), Jai Karan v. Panchaiti 
Akhara Chota Naya Udasi Natiak Shahi, 

6. (’39) 26 AIR 1939 Rang 112 (113) : 181 Ind Cas 393, U Paw Tint v. U Than 
J^aing. (Creditor writing endorsement and debtor signing it.) 

<’88) 20 AIR 1938 Lah 841 (342): 14 Lab 580 : 141 Ind Cas 611, Jagiu. Mal-Sada 
Sukhrai v. Charanji LaUFakirchand. 

7. (’28) 16 AIR 1928 Bom 417 (418) : 62 Bom 356 : 109 Ind Cas 702 (DB), Hari 
Govind v. Gangubai. (AIR 1916 Bom 125 followed.) 

iSee (’18) 6 AIR 1918 Gal 49 (50) : 44 Ind Cas 516, Baliram Koch v. Sabha 
Sheikh. (28 Bom 262 referred to.J] 

8. (’82) 19 AIR 1932 Cal 440 (441): 137 Ind Cas 788, Bajani Mandal v. Digindra. 

(Proyision in General Clauses Act that definition of ’’sign” includes “mark" does 
not limit the possible ways of signing documents—A I B 1921 Pat 476 followed ; 

AIR 1918 Oal 49 not followed.) 

8. (’28) 16 AIR 1928 Lah 157 (157) : 108 Ind Cas 727, Ganga Bam v. Hikka- 
eingh. (AIR 1918 Cal 49 followed ; A I R 1921 Pat 476 not followed.) 
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Section 20 
Note 24 


l>Grson, toucliecl a pen and passed it to B who wrote “22nd March 1930; 
s paid I'ujjee one,” and then wrote his own signature as scribe but not 
on bcliiilf of S, it was held by the High Court of Madras that the 
(.•ndursenu-nt could not be considered to be signed by S and did not 
s.‘ne limitation.*'^ 

In the undermentioned case,*^® it was doubted whether a single 
signature in regard to endorsements referring to a series of payments 
jnadc «it different times would suffice to comply with the provisions of 
the proviso. 

The same document can be treated as evidence of the fact of 
payment as well as an acknowledgment of the payment.^' Thus, 
where a debtor sends a money order to the creditor and writes in the 
coupon that the amount should be credited to the debt, the fact of 
])aym('nt can he said to “appear in the handwriting of the person 
making the inayment” within the meaning of this section.”® Where a 
cheque signed by the debtor is given as a payment, it must be deemed 
that by reason of the signature on the cheque, the fact of payment 
ai)pears in the handwriting of or signed by the person making the 
payment.*^ It was, however, held in the undermentioned case'® that 
the mere endorsement of a Imndi by the debtor in favour of the 
creditor is not sufficient to give a fresh starting point of limitation. 
But the decision proceeded on the view that it was necessary under 
the section that the writing must itself show that the payment was 
fo7’ part of principal. As has been shown below, this view has generally 
been dissented from. 


10. (’35) 22 AIR 1935 Mad 1047 (1048) : 159 Ind Cas 158, Karupparjya v. Sub- 
hayya. (AIR 1932 Cal 440 distinguished.) 

10a. (’39) 26 AIR 1939 Rang 118 (120) : 181 Ind Cas 765, 17 Po Nijun v. Ma 
Ah Ma. 

11. (’38) 25 AIR 1938 Cal 538 (541) : ILR (1938) 2 Cal 320 : 177 Ind Cas 508 
(DB), Prafulla Chandra v. Jotindra Nath. (Cheque may be payment as well as 
acknowledgment of payment.) 

11a. (’30) 17 AIR 1930 All 123 (124): 124 Ind Cas 22, Ram Sarzip v. Mzihamzuad 
Ubaidullah Khan. (AIR 1926 Cal 510 followed.) 

(’05) 27 All 575 (579) : 2 All L Joui* 287 (BB), Ashanullah v. Dakkhini Din. 

12. (’33) 20 AIR 1933 Lah 741 (742) : 144 Ind Cas 641 (DB), Dial Singh v. 
Davindar. 

(•33) 20 AIR 1933 Lah 341 (341) : 14 Lah 580 :141 Ind Cas 611, Jagtu MaUSada 
Sukhrai v. Charanji Dal-Fakxrchand. 

[Sec (’38) 25 AIR 1938 Cal 538 (540) : I L R (1938) 2 Cal 320 : 177 Ind Cas 
{jyQ), Prafzilla Chandra v. Jatindra Nath. (Cheque accepted by payee 
operates as payment as well as acknowledgment of payment in the handwriting 
of the pei-son making the payment.) 

(’16) 3 AIR 1916 Cal 580 (580) ; 42 Cal 1043 : 31 Ind Cas 626 (DB), Kedar Nath 
V. Denobhandu Shaha.l 

13. (’97) 19 All 307 (307) : 1897 All W N 49 (DB), Ram Chandar v. Chandi 
Prasad. (9 Mad 271 followed.) 
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A part payment made and endorsed by the judgment-debtor on 
the decree will give a fresh starting point of limitation.^^^ 

It is only the fact of payment that must appear in the handwriting 
of, or under the signature of the pei*son making the payment; it is not 
necessary to state that such payment is towards principal or interest.^* 
In Rama Shah v. Lai Chand,^^^ their Lordships of the Privy Council 
observed as follows : 

“ Stress was laid on the change in the proviso from ‘the fact 
of the payment appears’ to ‘an acknowledgment of the payment 
appears,* but neither expression affords, in their Lordships’ 
opinion, any ground for holding that the character of the pay¬ 
ment, as intended to go tow'ards interest or towards principal, 
must appear by the writing. . . 

Hence, evidence aliunde to show that the payment was stated 
at the time of the payment by the debtor to be for interest or for 
principal, may be let in and is not prohibited by Ss. 91 and 92 of the 
Kvidence Act.*“ The fact that there w’as a debt and that such debt 

13a. (’82) 5 All 201 (20V) : 1882 All W N 221 (D13), Janki Pt asad v. Ghidam 
Ali. (7 Cal 56 distinguished.) 

14. (’38) 25 AIR 1938 Cal 538 (540) : 1 L R (1938) 2 Cal 320 : 177 Ind Cas 508 
(DB), Prafulla Chandra v. Jatindra Nath. (Cheque accepted by payee operates 
as payment as well as acknowledgment of payment in the handwriting of person 
making payment.) 

(’38) 25 AIR 1938 Lab 347 (348) : 181 Ind Cas 82, Jawahir Singh v. Ghulain 
Hassan. 

(’38) 25 AIR 1938 Mad 601 (601, 602) : I L R (1938) Mad 1090 : 177 Ind Cas 743 
(DB), Kandastvanii Mudaliar v. Thevavimal. (Creditor can show by extrinsic 
evidence that payment made was payment towards interest as such.) 

(’83) 6 Mad 281 (283) (DB), Ankavima v. Ravia Sastrulu. 

(’30) 17 AIR 1930 AH 392 (394, 395) : 52 All 459 (DB), Singh <£ Co. v. Sircar 
t£ Co. 

(’36) 23 AIR 1936 Mad 848 (851): 165 Ind Cas 225, Kaiulaswamy v. Thevainmal. 
(’21) 8 AIR 1921 All 335 (337) : 43 All 216 : 59 Ind Cas 941 (DB), Curlendar v. 
Abdul Hamid. (Only fact of payment should appear in the handwriting.) 

(’20) 7 AIR 1920 Bom 413 (414) : 44 Bom 392 : 56 Ind Cas 429 (DB), Saharam 
Manchand Qujar v. Keval Padmasi Gujar. (Do.) 

(’96) 23 Cal 592 (599), In the matter of Ambrose Summers. (Do.) 

(’02) 6 Cal W N 218 (222, 223) (DB), Mandardar Aitch v. Secy, of State. 

(’04) 1904 Pun Re No. 84, Buta v. Parama Nand. 

14a. (*40) 27 AIR 1940 P C 63 (67): I L R (1940) Lah 470: I L R (1940) Kar P C 
134 : 67 Ind App 160 : 187 Ind Caa 233 (PC). 

15. (’87) 24 AIR 1987 AH 640 (640) : I L B (1937) All 732 : 171 Ind Cas 422, 
Pearey Lai y. Muhammad Yusuf . (Fact that endorsement does not mention 
what debtor said at the time may be ground lor disbelieving such evidence.) 

(’82) 19 AIR 1932 Lah 212 (218) : 13 Lah 448 : 135 Ind Cas 673 (DB), Bharat 
National Bank Ltd. v. Bhishan Lai. (Writing need not show the character of 
the payment.) 

(*86) 28 AIR 1936 Mad 848 (851) : 165 Ind Cas 22btKandaswamy v. Thevammal. 

(Do.) 


Section 20 
Note 24 
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Section 20 
Note 24 


exceeded tlie rimoniit paid may be proved aliunde in order to show a 
part ]')nvm(nl of principald^ 

Tiie mriermoiitioned decisions^' which held the contrary view, 
iro.udy that the fact that the payment was a yart lyayment or one 
tuwjuds interest should also appear in the handwriting of the person 
making tlio payment, are no longer good law in view of the Privy 
Coiincil decision cited above. 

It is only for the imrposes of section 20 that a payment towards 
a debt sliould be in the handwriting, etc., of the person making it; 
the creditor is not debarred from proving by evidence that a payment 
was made for his debt for other purposes such as that he had waived 
default of instalments due under an instalment bondd® 

A j^art pa>ment of the principal of a debt must appear in the 
Imndwriting of the person waking the part payment and not in that 
of any other person, however authorised. Thus, where A makes a 
payment and R, iinder A’s authority, makes an entry of the payment, 
such entry will not give a fresh starting point of limitation^® 

{See (’38) 25 AIR 1938 Mad 601 (601) : I L R (1938) Mad 1090 :177 Ind Cas 743 
(DB), Kandaswa 7 ni Mudaliar v. Thevammal. (Evidence to prove that payment 
was towards interest may be oral or documentary.)] 

16. (’36) 23 AIR 1936 Lah 629 (636): 165 Ind Cas 723 : 17 Lab 737 (DB). Mitnici- 
iml Committee^ Amritsar v. Ralia Ravi, 

17. (-41) 28 AIR 1941 Oudb 56 (57) : 16 Luck 113 :190 Ind Cas ^^^,Khat Khata 
Nand v. Surajpal Singh. (Creditor cannot establish by evidence aliunde that 
payment was made towards interest.) 

(’39) 26 AIR 1939 Oudb 142 (143) : 14 Luck 456 : 180 Ind Cas 121 (DB), Zaman 
Khan v. Ganga. (Oral evidence is not admissible to prove that payment was 

towards interest.) 

(’37) 24 AIR 1937 Sind 95 (96): 31 Sind L R 68:168 Ind Cos 820 (DB), Hariravi 
Dowlatram Firm v. Firm Ravisingh Gopal Singh. (Payment of interest as 
such must be in writing— But not payment of principal as part principal.) 

(’86) 9 Mad 271 (273), Mackenzie v. Tiruvengadathan, 

(’97) 19 All 307 (307) : 1897 All W N 49 (DB), Ram Chandar v. Chandi Prasad. 
(’07) 9 Bom L R 1329 (1331), Ranchordas v. Pestonji. 

(’19) 6 AIR 1919 Mad 952 (953) : 43 Ind Cas 20 (DB), MiUhia Chettiar v. iCwf- 
tayyan. (Not following 6 Mad 281.) 

(’94) 1894 Pun Re No. 124, p. 479, Diwan Bhuta Singh v. Hukam Chand. (Do.) 
(’97) 1897 Pun Re No. 1, Sardar Bachattar Singh v. Jagan Nath. 

18. (*31) 18 AIR 1931 Cal 157 (158) : 58 Cal 615 ; 130 Ind Cas 571 (DB), Probhat 
Chandra v, Mohesh Chandra. (AIR 1925 Lab 394 followed.) 

(’25) 12 AIR 1925 Lah 394 (395) : 6 Lah 163 : 89 Ind Cas 294 (DB), Na^id Lai v. 
. Akki. (1913 Pun Re No. 35 not followed.) 

19. (’96) 23 Cal 546 (553) (FB), Mukhi Haji Rahviatulla v. Cooverji Bhuja. 
i’07) 29 All 773 (779) : 1907 All W N 263 : 4 All L Jour 628 (DB). Dharam Das 

v: Qanga Devi. 

(’16) 3 AIR 1916 Pat 326 (327) : 35 Ind Cas 375 : 1 Pat L Jour 474 (DB),. Bis7i«n 
Parkhash Narain Singh v. Muhammad Sadique. 

(’01) 26 Bom 246 (249, 250): 3 Bom L R 834 (DB),Bhai$hankar v. Bai Parvathi. 
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Under the proviso, acknowledgment is not of the debt but of the Section 20 
payment. Hence, if once limitation is saved by the part payment Notes 24-25 

made by the debtor, he is liable for any sum which the Court after 
investigation finds to be due.^® 

•The proviso applies only to sub-s. (l) and not to sub-s. (2),^^ 

25. Payment and writing need not be simultaneous. — 

The word “acknowledgment” does not imply that the acknowledgment 
of the payment must be made after the payment — both may be 
simultaneous.' At the same time, it is not necessary that the writing 
acknowledging the payment must be simultaneotis with the payment. 

It may be made later.^ The acknowledgment is a mere matter of 
evidence^ and provided it is signed before the suit is commenced, it 
is sufficient.^ It is the payment and not the acknowledgment that 
■extends the time and, therefore, if the payment is made within the 
time fixed, it is sufficient to extend time though the acknowledgment 
is made after such ijeriod.^ But an acknowledgment of a payment in 

<’18) 5 AIR 1918 Pat 9o (96) : 48 Ind Cas 728 : 4 Pat L Jour 365 (DB), Uanindra 
Nath Rojj V. Kanhairavi Marwnri. 

(’20) 7 AIR 1920 Pat 445 (446) : 54 Ind Cas 802, Banivari Lai v. Ramchandra, 

(Part payment by agent must appear in his hand—Principal’s writing is not 
required—Agent’s authority to pay must be proved.) 

20. (’38) 25 AIR 1938 Cal 538 (540) : ILR (1938) 2 Cal 320 : 177 Ind Cas 508 
(DB), Prafulla Chandra v. Jatindra Nath. 

21. (’40) 27 AIR 1940 Pat 512 (513) : 187 Ind Cas 484 (DB), Mathura Singh v. 

Palakdhari Bai. 

Note 25 

1. (’38) 25 AIR 1938 Cal 538 (539) : ILR (1938) 2 Cal 320 : 177 Ind Cas 508 (DB), 

• Prafulla Chandra v. Jatindra Nath. 

2. (’40) 27 AIR 1940 Oudh 177 (178) : 186 Ind Cas 163, Mahabali v. Bam Das. 

(But should be made before the time when an application for execution or a suit 
is filed.) 

(’94) 17 Mad 92 (94) (DB), Venkatasubba v. Appasundaravi. 

>(’31) 18 AIR 1931 All 375 (376) : 131 Ind Cas 867 (DB), Ganesh v. Mallu Mai. 

(A I R 1923 Nag 117 followed.) 

(’33) 20 AIR 1933 Bom 252 (253): 57 Bom 453 :144 Ind Cas 990 (DB), Viswanath 
V. Mahadeo. 

(’37) 24 AIR 1937 Cal 284 (288) : 172 Ind Cas 362 : ILR (1937) 2 Cal 137 (DB), 

Md. Moizuddin v. Nalini Bala Devi, 

^’29) 16 AIR 1929 Cal 714 (715) : 56 Cal 566 : 121 Ind Cas 741, Bengal National 
Bank Ltd. v. Jatindra Nath Mazumdar. 

3. (’38) 20 AIR 1933 Bom 252 (253): 57 Bom 453: 144 Ind Cas 990 (DB), Viswa- 
nath ▼. Mahadeo, 

4. (’37) 24 AIR 1937 Cal 284 (288) : 172 Ind Cas 362: ILR (1937) 2 Cal 137 (DB). 

Md. Moizuddin v. Nalini Bala Devi. (AIR 1933 Bom 252 followed.) 

5. (’40) 27 AIR 1940 P C 63 (69) : ILR (1940) Lah 470: ILR»(1940) Kar P C 134: 

67 Ind App 160 : 187 Ind Cas 233 (PC), Bama Shah v. Lai Chand. 

,(’40) 27 AIR 1940 Oudh 177 (177) ; 186 Ind Cas 163, Mahabali v. Bam Dass. 

(’89) 26 AIR 1939 Rang 118 (119) : 181 Ind Cas 765, 17 Po Nyun v. Ma Ah Ma. 

.(’87) 24 AIR 1987 Cal 284 (288) : 172 Ind Cos 362 : ILR (1937) 2 Cal 137 (DB), 

Md. Moizuddin v. A^afini Bala Devi, 


2.Lim.50. 
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Section 20 
Notes 25-27 


tliG writtoii .statcinc'iit filed in tlie suit itself cannot be called in aid for 
the i)urpo.-o of this section, the reason being that the suit must be tried 
on the cause of action as laid in the plaint and an inherent defect, such 
as till' suit being out of time (nothing being said in the plaint as to 
how it is not barred), cannot be supplied by the Avritten statement.*^ 

26. Signature must have reference to the acknowledg¬ 
ment of payment, — It is the achnoivledffvient of the imyment that 
must be signed by the person making the payment. Where therefore 
a person making a payment signs his name and afterwards, another 
Iverson, without cither consulting the person making the payment or 
getting his authorisation, writes the endorsement of payment over the 
signatur(‘, sucli a writing with the signature will not save limitation 
under the proviso.^ 

27. Proviso—“Person making the payment/*—The words 
“the person making the payment” do not necessarily mean the person 
Avho phify^icalbj hands over the money. Thus, where A sends money by 
Ins servanl or through post to B, it is not the sei’A^ant or the postman 
wlio makes the payment, but A.* N was the officer of S and a payment 
was made towards a debt when the creditor, N and S were all i^resent, 
and an endorsement was written by N purporting to be by S, It was 
held that it was needless to investigate whether the money was handed 


(’23) 10 .\IR 1923 Nag 117 (118) : 71 Ind Cas 17 : 19 Nag L R 6 (DB), Itavi 
Prasad v. Mohan. 

(’33) 20 AIR 1933 All 363 (364): 55 All 280; 146 Ind Cas 510, Lai Singh v. Gulab 
Ilai. (A 1 R 1929 Mad 432; 17 Mad 92 and AIR 1923 Nag 117 followed.) 

[See (’86) 9 All 108 (111) : 1886 All W N 310 (FB), Jiwan AH v. Basa Mai.'] 

6. (’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721. Debji Ghelahhai v. Mehta 
it- Co. 


1. (’34) 21 AIR 1934 Rang 
Chettjiar, 


Note 26 

287 (288) : 152 lud Cas 501, ra^o^r/iciuf/an v. Scraj/aa 
Note 27 


1 (’40) 27 AIR 1940 Mad 691 (693) : ILB (1940) Mad 913 (DB), V asireddi Bala- 
chandraselihara v. Lakshviinarasivihavt. (Debtor sending money to bis friend 
for payment to creditor — Friend sending same to creditor through messenger 
with letter to the effect that amount was sent by debtor for payment to him— 
Payment operates as acknowledgment within the meaning of S. 20.) 

(’39) 26 AIR 1939 Rang 118 (119) : 181 Ind Cas 765, U Po Ngtin v. Ma Ah Ma. 
(But payment made by daughters of promisor not merely as his messengers but 
as independent pereons—To save limitation, endorsements must each be written 
or signed by that one of them who made each payment.) 

(’26) 13 AIR 1926 Cal 510 (511) : 53 Cal 163 : 94 Ind Cas 657, Rainktimar 
Sexochand v. Nanuram Poddar. (The postman or ^leon is merely conduit pipe 
through which money passes to creditor.) 

(’21) 8 AIR 1921 Ondh 29 (30) : 61 Ind Cas 918, Ram Kishan Das v. Shyam 
Sxindar. (A payment really made by an agent of the debtor does not cease to be 
made by debtor because the actual handing over of the money w’as done by some 
menial servant under his orders.) 

(’19) 6 AIR 1919 Cal 144 (147) : 50 Ind Cas 862 (DB), Sarajubala Dehi v. 
Saradanath Bhattacharjee. (Payment through messenger.) 

(’20) 7 AIR 1920 Mad 352 (353) : 54 Ind Cas 318, Dttraisamy v.Krishnier, (Pay¬ 
ment through agent’s servant.) 
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over by s to the creditor, or through the hand of his officer N, and Section 20 
that the payment must be held to have been made in such a manner Notes 27-28 
that the entry might, if necessary, be made by N.^ 

28, Sub-section (2) — Mortgagee in possession. _Under 

the Act of 1871, there was no provision corresponding to sub-section ( 2 ) 
of the present section and it was held that a receipt of rents and profits 
by a mortgagee was not a 'payment of interest within the meaning of 
the section and could not save limitation.’ Under the present sub¬ 
section, it is now provided that a receipt of rents or produce of land 
by a mortgagee thereof in possession shall be deemed to be a payment 
for the purposes of sub-section {l).^ This does not mean, however, that 
such payment is subject to the conditions of sub-section (i) as to hand¬ 
writing and signature/^ The reason is that, in fact, there is no person 
at all making any payment in such a case. In Brasa Menon v. Abdul 
Bahiman^ their Lordships of the Madras High Court observed as 
follows: 

“ We cannot accept the construction suggested that the receipt 
of rent mentioned in sub-section ( 2 ) is subject to the conditions 
mentioned in sub-section (i). If the argument put forward 
were sound, it would follow that if rent or produce received 
is ai^propriated towards the principal of the debt, the part 

2. (’23) 10 AIR 1923 Cal 71 (74) : 72 Ind Cas 692 (DB), Guljar Mandal v. 

Sariman. 

Note 28 

1. (*74) 1874 Pun Re No. 74, Ram Kishcn v. Naivab. (In this case the produce 
was not received by a mortgagee aa such.) 

(’80) 3 Mad 57 (59) : 2 Mad 165 (DB), JJmmer Kutii v. Abdul Kadar. (Payment 
of rent under agreement independent of original mortgage.) 

[See however (’13) 19 Ind Cas 238 (238): 35 All 270 (DB), IndrajUv. Gajadhar 
Sahai. (Mortgage of 1850 — Realization of rents and profits in lieu of interest 
was treated as equivalent to receipt of interest as such.)] 

2. (’38) 25 AIR 1938 All 188 (191) : ILR (1938) All 218 : 174 Ind Cas 292 (DB), Raw 

Kumar v. Mahpal Singh. (Mortgagor in possession as tenant of mortgagee_ 

Receipt of rent by mortgagee amounts to payment of interest as such.) 

(’22) 9 AIR 1922 Oudh 102 (104) : 65 I C 408, Mahadev v. Sitla Bakhsh. 

(’30) 17 AIR 1930 Oudh 178 (182) : 118 Ind Cas 835 : 5 Luck 53 (DB), Mata Din 
V. IfUkhar Hussain. (Receipt of rent relating to portion of mortgaged property 
saves limitation against entire property—AIR 1921 Bom 437 and AIR 1922 Cal 
114 relied on.) 

(’24) 11 AIR 1924 Pat 169 (171) : 72 Ind Cas 492, Foujdar Singh v. Baiju. 

(Ijara lease — Ijardar allowed to hold over after expiry of lease and to receive 
produce in lien of interest—Limitation is extended.) 

{See alK (’41) 28 AIR 1941 Mad 406 (407), Kesavan Chettiar v. Ramaswami 
Chettiar. (Receipt of rent is deemed to be payment because mortgagor himself 
oonsenta to it in bis contract with the mortgagee. It is thus acknowledgment, 
continually repeated bo long as contract is in form, by mortgagor of mortgagee’s 
claim under mortgage.)] 

3. See (’40) 27 AIR 1940 Pat 612 (613) : 187 Ind Cas Mathura Singh v 

Palakdhari Rat. (Proviso to sub-section (1) of this section does not apply to 
Bub-seotion (2).) 

4 . (’26) 18 AIR 1926 Mad 1061 (1064) : 97 Ind Cas 941. 



788 PAYMENT OF INTEREST OR PART PAYMENT OF PRINCIPAIi 


Section 20 
Note 28 


payment must nppear in the handwriting of the person making 
the payment. Is there a i^erson that makes a payment at all ? 
E.v hypothec} there is no such person. Granting that the receipt 
of the rent hy the mortgagee is to be treated as a payment by 
the mortgagor, is it reasonable to expect that such a payment 
should appear in the handwriting of the debtor? The object of 
the section is clearly to benefit the mortgagees in possession who 
rocei^'e the rent or produce from the land. This object will be 
clearly frustrated hy adopting the construction suggested. Sub¬ 
section (i) contains four paragi’aphs and when in sub-section (2) 
it is said that the receipt shall be deemed to be a payment for 
the purpose of sub-section (i), it docs not follow that the payment 
referred to must necessarily be that indicated in the first and 
second ])aragraphs alone of the first sub-section. We shall he 
giving effect to the intention of the Legislature hy holding 
that the payment referred to is the payment mentioned in 
paragrapli 3. 

“ The section really refers to three things : (i) payment of 
interest on a debt or legacy by the debtor or his agent; ( 2 ) part 
payment of principal of a debt by the debtor or his agent; (3) 
receipt by mortgagee in possession of the rent or produce on 
the land. The meaning of the section is that a fresh period of 
limitation shall be computed from the time of such payment or 
receipt. This is the effect of the section, but as this idea is 
expressed in it in a somewhat different order, it has been found 
necessary to say that the receipt under sub-section (2) shall be 
deemed to be payment under sub-section (i).” 

Where under a usufructuary mortgage the mortgagee is to take 
the usufruct for interest, the receipt of the usufruct will be deemed to 
be a payment only in respect of that mortgage and not in respect of 
any other simple mortgage which the mortgagee may have.^ 

Where H was a simple mortgagee and the mortgagor leased the 
property to G who was a son of H, H and G being members of a joint 
family, and G was authorised to pay the rents to H, it was held that 
the lease must be deemed to be in favour of the joint family and that 
the receipt of rents was tantamount to a payment of interest and 
IJi'incipal as provided in the lease.® 

A executes a usufructuarj^ mortgage in favour of B providing that B 
shall pay Government revenue on the lands and appropriate the balance 
of the rents and profits towards interest. B leases it back to A for a 
certain rent and directs A to pay the Government revenue from out 
of the rent and pay the balance to him. A makes the payment. It must 

5. (’27) 14 AIR 1927 All 417 (418) ; 100 Ind Gas 670 : 49 All 430 (DB), Mt. 

Anpicrna Kuntvar Ram Padarath. 

6. (’28) 15 AIR 1928 All 337 (388) : 110 Ind Gas 561 (DB), Gfli/a Pd. v.Ba&«ram. 
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be held that the revenue paid by A must be treated as rent received 
by the landlord B -within the meaning of sub-section {2)J 

In order that sub-section (2) may ai>ply, it is not necessary that 
the mortgage should be a usufructuary one. It will ai^i^ly whenever 
mortgaged land is, in fact, in the possession of the mortgagee -whether 
the mortgage is a simple one or a usufructuary one,® but the receipts 
of rents and profits must be by “a mortgagee” i.e., by a mortgagee as 
such. 

Illustrations, 

1. A, the first mortgagee of a property sues on the mortgage 
without impleading B, the second mortgagee, buys the property at the 
execution sale which follows and enters into possession. Thereafter, 
B brings a suit on his mortgage, buys the property in the execution 
proceedings in such suit and obtains possession of the property. A, 
on thus being dispossessed, brings a suit for the enforcement of his 
mortgage against B. On a question of limitation, it was held by a 
single Judge of the Madras High Court that the rents and profits 
received by A while in possession w’ere not received by him as a 
mortgagee as he had entered into possession as a purchaser.® The 
learned Judge distinguished this case from that in Bama Charau v. 
Nimai^^ (on which the next illustration is based) on the ground that 
in that case the sale under which the mortgagee had entered into 
possession was inoperative. This view was, however, disapproved in 
a Division Bench ruling of the same High Court in a later case®^ in 
which it was held that there was no distinction in princiide between 
the above case and the Calcutta case referred to. Their Lordships 
seemed to think that both were cases of a mortgagee going into 
possession as an owner under an invalid title. 

2. A, a simple mortgagee, obtains possession from the mortgagor 
in pursuance of an agreement of sale which is inoperative and invalid 
in law. In this case, the receipt of rents and lu'ofits can only be in 
the capacity of a mortgagee as such.^® 

7. (’26) 13 AIR 1926 Mod 1061 (1063) : 97 I.C. 941 (DB), Eressa Menon v. Abdul. 
(Receipt of rent in sub-s.(2) is not subject to conditions mentioned in sub-s. (1).) 

8. (’22) 9 AIR 1922 Cal 114 (116) : 64 Ind Cas 903 (DB), Bama C/mran v. Nimai. 
(Sub-B. (2) does not refer expressly to the intention of party receiving the rent or 
produce.) 

9. (’87) 24 AIR 1937 Mad 642 (643, 644) : 172 Ind Cas 576, Mahomed Yusuf v. 
Narayana PiUai. 

9«. (’22) 9 AIR 1922 Cal 114 (115, 116) : 64 Ind Cas 903 (DB). 

9b. (’41) 28 AIR 1941 Mad 475 (476) (DB). Boraisami A^aiefcenv. Pcria.ffar«ppaH 

Chettiar. 

10. (’22) 9 AIR 1922 Cal 114 (115) : 64 IndCas903(DB),BamaC/uiranv.iVimai. 
[See also (’41) 28 AIR 1941 Mad 475 (476) (DB), Dorai8a7ni Naicken v. Peria 

Karujspan ChetUar, (Mortgagee in possession, after preliminary decree, under 
invalid contract of sale—Receipt of rents and profits saves limitation for appli- 
cation for final decree—This is a Letters Patent Appeal from and reversing AIR 
1940 Mad 461.)] 


Section 20 
Note 28 
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Section 20 
Note 28 


1. A, a usufructuary mortgagee, receives the rents and profits, 
after a decree has been passed in his favour for sale of the mortgaged 
proi)crty. Tie must be taken to have received such profits as a 
mortgagee^" 

Tj. On 2ist August iS97'a vatandar executed a mortgage of his 
vatan land with possession in lieu of interest for a period of ten 
years; the mortgage deed contained also a personal covenant to pay 
the mortgage money. The mortgagor died on 24th February 1912, and 
in 1914 the mortgagee was dispossessed under the Bombay Hereditary 
Offices Act. In 1917 the mortgagee brought a suit to recover the money 
due on the mortgage under the personal covenant from the son of the 
deceased mortgagor. By virtue of the provisions contained in the 
Bombay Hereditary Offices Act, 1874, a mortgage of a vatan land 
comes to an end at the death of the mortgagor. It was held that the 
receipt of produce up to February 1912 was by the mortgagee as such 
and gave a fresh start of limitation.*^ But if the mortgagee were to 
bring his suit for enforcing the personal covenant on a date more than 
six years from the death of the mortgagor though within a short 
period of his dispossession, the receipt of the produce by him while he 
was in possession after the death of the mortgagor toill not give a 
fresh start of limitation^ as such receipt is not that of a mortgagee 
but is that of a trespasser.** 

See also the undermentioned case.*® 

The sub-section applies only wdien the mortgagee is in possession 
and receives the rents and profits.*® The mere receipt of the rents and 


11. (’84) 7 Mad 539 (540) (DB), Pichandi v. Kandasami. 

12. (’05) 28 Mad 473 (478) : 15 Mad L Jour 126 (FB), Vaidhinathasavnj Ii/ev v. 
Soinasiindaram Pillai. 

(’41) 28 AIR 1941 Mad 737 (739), Pamasivami Chettiar v. Kesavan Chettiar. 
(After decree, though rights of parties are governed by decree and not by con¬ 
tract, the parties do not cease to be mortgagor and mortgagee till sale or redemp¬ 
tion. Reversing on Letters Patent Appeal AIR 1941 Mad 406.) 

13. (’ 21 ) 8 AIR 1921 Bom 437 (438) : 45 Bom 1206 : 63 Ind Cas 234 (DB), T’if/iofca 
Mahipati v. Balkriskna Sakharam. (Kulkarni vatan.) 

14. (’20) 7 AIR 1920 Bom 48 (49) : 44 Bom 500 ; 57 Ind Cas 76 (DB), Krishnaji 
Sakharam v. Kashim Mohxdecn. 

15. (’40) 27 AIR 1940 Pat 494 (496) : 19 Pat 507 ; 187 Ind Cas 266 (DB), 
Maksudan Lai Sahu v. Niranjan Nath. (Usufructuary mortgage in violation 
of S. 46 of Chota Nagpur Tenancy Act is void after five years from execution of 
mortgage—Possession of mortgagee afterwards is that of trespasser and his enjoy¬ 
ment of the rents and profits of the land afterwards is not sufficient to save limi¬ 
tation for suit for money by him.) 

16. See (’89) 1839 Bom P J 225 (DB), Ramji v. Vaijaiuith, 


.3. A is in jiossossion of land under a deed of usufructuary mort¬ 
gage which is invalid for want of registration. A is not a mortgagee 
at all and liis reeoi])t of rents and profits is not one in the capacity of 
a mortgagee.*' ^ 



PAYMENT OF INTEREST OR PART PAYMENT OP PRINCIPAIi 791 


profits by the mortgagee will not give a fresh start of limitation if he Section 20 
is not in possession. A mortgage deed provided that possession should Notes 28-30 
be given to the mortgagee and that the mortgagee was to credit 
towards interest any rent realized from the mortgaged property. He 
was not given possession, but he received rent from tenants of the 
mortgaged property. It was held that such receipt did not save limita¬ 
tion under this section, as the condition as to possessio7i under the 
mortgage deed was not satisfied.^' 

29. Explanation, — Before the explanation was added to the 
section in 1908, there was a conflict of opinion as to whether the word 
“debt” included a decree debt; the Allahabad High Court' and the 
Punjab Chief Court'® holding that it did, the High Courts of Calcutta- 
and Madras*^ holding that it did not. The conflict has now been set at 
rest by the addition of the explanation. 

The word “decree” does not mean only a final decree capable of 
execution; it will include also a prelimhiary decree for sale, and time 
for an application for final decree may be extended by a payment for 
interest towards the preliminary decree.^ 

30, Decree-debt — Payment—Certification, — A payment 
towards a decree-debt, made out of Court, cannot be recognised by an 
executing Court for any purpose unless such payment has been certified 
to the Court under the provisions of o. 21 R. 2 of the Civil Procedure 
Code. Such certification may, however, be made even at the time of the 
execution petition and consequently the fact that the decree-holder has 
not certified that payment garfier is no obstacle to the application of this 
section.' But a certification cannot be made after the judgment-debtor 


17. (’33) 20 AIR 1933 Lali 741 (742) : 144 I.C.641 (DB), Stur/Zi y. Davindar. 

Note 29 

1. (’03) 26 All 36 (39) : 1903 All W N 179 (DB), Boshan Singh v. Mata Din.y 
[Sec (’80) 3 All 247 (249, 250) (F B). Rahmit Rai v. Satgur i?ai.] 

la. (’86) 1886 Pun Re No. 61, Chajju v. Ottlab. (Assumed.) 

2. (’79) 4 Cal 708 (709) (DB), Mungol Prashad Dichit v. Shama Kanto Lahovg. 
(It means liability to pay money for which a suit can be brought.) 

(’77) 2 Cal 468 (469) (DB), Kallij Prosomw Huzra v. Heera Dali Mnndle. 

(’02) 6 Cal W N 766 (768) (DB), Kader Ddksh Sarkar v. 6'o«r Kiahore Rog. 

3. (*04) 28 Mad 40 (41) (DB), Srinivaaachariar v. Punnusicamg Nadar. 

(’04) 27 Mad 608 (608, 609) (DB), Kuppuaaing Cheltg v. Rangasamg Pillai. 

CSm (’02) 26 Mad 431 (442) : 12 Mod L Jour 166 (FB), Periasamg v. Krishna. 
(As judgment-creditor is one whose claim has been merged into a judgment 
against his debtor.)] 

4. (’27) 14 AIR 1927 All 159 (160) : 49 All 147 : 98 Ind Cas 818 (DB), Daldeo 
Sahai v. Jafar Hussain. 

Note 30 

1. (*21) 8 AIR 1921 Cal 643 (643) : 64 I.C. 72 (DB), Madan Mohan v. Uaru Dal. 

(•36) 28 AIR 1936 Nag 281 (281) : I I* R (1937) Nog 106 ; 165 Ind Cos 804, 
Baijnath v. Kanhaiyalal. 
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Section 20 
Note 30 


has raised an ohjection that tlic application is barrecl by limitation.'^ 
"When certilied tlio dale of the payment for purposes of this section is 
not tile date of the certification but the date of the actual payment.^ 


(‘>'•5) i*J AIR 192-5 Mad 131 (131) : 82 Incl Cas 743, Narai/ana v. Bavian. 

Cl!*) H Allt 1919 Cal 377 (G77) : 46 Cal 22 : 45 Ind Cas 903 (DB), Jotindra 
Ku}.:ay Dasis v. Gagan Chandra Pal. 

(19) G AIR 1019 Cal 181 (182) : 50 Ind Cas 242 (DB), Bahuhallav Roy v. Jogesh. 

('18) 5 AIK 1918 Cal 982 (983) : 35 Ind Cas 177 (DB), Harendra v. Gagan. 

(’16) 3 AIK 1916 Cal 451 (451, 4.52) : 43 Cal 207 : 34 Ind Cas 606 (DB), Esuffv. 
Sanchialal. 

(’18) 5 AIR 1918 Mad 620 (621,622) : 41 Ind Cas 701 : 41 Mad 251 (DB), Masila- 
viany Mudaliar v. Sethusicatni Aiyar. 

(’16) 3 AIR 1916 :\Iad 958 (959) : 31 Ind Cas 318 (DB), Raja7n v. Anantha- 
ratnant. 

(’15) 2 AIR 1915 Cal 235 (236) : 27 Ind Cas 11 (DB), Lakhi Narain v. Felamani 

(’19) 6 AIR 1919 Sind 70 (72, 75) : 13 Sind L R 37 : 52 Ind Cas 804 (FB), Shafi 
Mohauied v. Choithrani. 

(’20) 7 AIR 1920 Sind 23 (24) : 60 Ind Cas 935 :14 Sind L R 198 (DB), Pahlumal 
Tcn anmal v. Sidik. (Instalment decree — Payment of interest as such may be 
shown in execution application to extend period.) 

(’24) 11 AIR 1924 Lah 676 (677) : 75 Ind Cas 1029, Fattu v. Nanakchand. (Part 
payment of decree amount entered in execution petition amounts to certification.) 

[See also (’33) 20 AIR 1933 Mad 674 (675) : 147 Ind Cas 586, ChathtikuUy v. 
Raynan. 

(’29) 16 AIR 1929 Mad 811 (811) : 117 Ind Cas 790, Chinnaswainy Eavirayer 
V. PcriatJiaynbi Butler. (Avowal by decree-holder in affidavit may be accepted as 
certificate.) 

(’15) 2 AIR 1915 Sind 48 (49) : 30 Ind Cas 51 : 9 Sind L R 27, Narsomnal v. 
Thirathynal. 

(’35) 22 AIR 1935 Mnd 922 (923) : 159 Ind Cas 38, Gangayyja v. Seshagiri Rao, 
(Material point is not when payment was certified but when it was made.) 

(’18) 5 AIR 1918 Oudh 460 (461) : 47 Ind Cas 177 : 21 Oudh Cas 161, Haider 
Mirza v. Kailash Narain Dar. 

(’21) 8 AIR 1921 Bom 411 (412) : 45 Bom 91 : 59 Ind Cas 399 (DB), Pandurajig 
Balkrishna v. Jagya Bhau. 

(’19) 6 AIR 1919 Pat 136 (137) : 50 Ind Cas 364 : 4 Pat L Jour 159 (DB), ElaUi 
Biix V. Naioah Ball. 

(’27) 14 AIR 1927 Oudh 7 (11) : 29 Oudh Cas 358 : 1 Luck 428 : 98 Ind Cas 353 
(DB), Parkash Singh v. Allahabad Bayik Ltd. (There is no limitation for cer¬ 
tifying payment by decree-holder.) 

(’19) 6 AIR 1919 All 211 (212) : 52 Ind Cas 362 (DB), Qadain Singh v. Naihn 
Singh, 

(’16) 3 AIR 1916 Mad 795 (799) : 30 Ind Cas 357, hodd Goviyida Da&s v. Rajah 
of Karvetyiagar. (No particular words are necessary for certification.)] 

[But see (’27) 14 AIR 1927 All 827 (828) : 100 Ind Cas 574 (DB). Jaxoala Sahai 
v.Bhbn Singh, (Application to certify payment must be made by pidor and 
separate proceeding—Decision to be held not good law after AIR 1928 All 629 
(PB).)] 

la. (’40) 27 AIR 1940 Pat 594 (594, 595):190 Ind Cas 760, Bhohani Naik v. Bala- 
ram Dhal. (A I R 1928 All 629 (FB) followed.) 

2, (’25) 12 AIR 1925 All 802 (804) : 47 All 873 : 89 Ind Cas 415 (DB). Amar 
Singh v. A/f. Ram Dei. 
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A contrary view that a fresh period of limitation would run only from Section 20 

the date of certification has been held in the undermentioned case,^ Notes 30-32 

the reason given being that to take it otherwise would be to recognise 

an uncertified payment. The certification must in any case be within 

three years of the date of the payment though more than three years 

after the date of the decree or the last starting point of limitation; 

the reason is that otherwise the execution application would itself be 

barred under Art. 182 of the Act.^ See also Note 3 to Art. 174, Note IS 

to Art. 181 and Note 124 to Art. 182. 

See also the Authors’ Commentary on the Civil Procedure Code, ^ 

3rd Edition, Order 21 Rule 2, Note 27. 

31. Nature of liability affected by payment.—A payment 
by a mortgagor towards the mortgage debt keeps alive the mortgage 
itself as against him and not merely his personal liability.^ A part 
payment of principal and interest due under a bond will not, however, 
give a fresh starting point of limitation in respect of a claim for 
damages for non-payment of principal and interest on the due date, 
inasmuch as the liability for damages forms no part of the original 
liability under the bond.' 

32. Question, what a sum of money was paid for, is 
one of fact. — The question what a particular sum of money i.s paid 


(*28) 15 AIR 1928 All 629 (632) : 51 All 237 ; 112 Ind Cas 73 (FB), Joii Prasad 
V. Sri Chand. (AIR 1928 All 55 not followed.) 

(’35) 22 AIR 1935 Mad 922 (923) : 159 Ind Cas 38, Gengayya v. Seshagiri Bao. 

(Material point is not when payment was certified but when it was made.) 

(’19) 6 AIR 1919 Sind 70 (72, 75) : 13 Sind L R 37 : 52 Ind Cas 804 (FB), Shafi 
Muhammad v. Choithram. 

(’31) 18 AIR 1931 Cal 719 (721) : 134 Ind Ca.s 922 ; 59 Cal 760 (FB), A7nar Kri¬ 
shna V. Jagai Bandhu. 

ISee also (’25) 12 AIK 1925 Cal 1012 (1013) : 86 Ind Cas 1051 : 54 Cal 143 (DB), 
Jalim Chand v. Yusufali Choudhiiry. 

(’30) 17 AIR 1930 All 123 (124) : 124 Ind Cos 22, Ram Sarup v. Mahomed 
Obaidulla.l 

3. (’24) 11 AIR 1924 Oudh 392 (392) ; 79 Ind Caa 799, Janwanii Kuuwar v. 
Jlfo^an Dei. (Certification after three years from date of decree—Section 20 does 
not apply—A I R 1914 All 235 followed.) 

4- (’26) 12 AIR 1925 Rang 26 (27): 2 Rang 393, Mating Law v. MaungPo. (AIR 
1916 Cal 285 and AIK 1919 Cal 677, followed.) 

(’19) 6 AIR 1919 Cal 181 (182) : 50 Ind Cos 242 (DB), Dahuhallav v. Jogesh 
Chandra. 

(•25) 12 AIR 1926 Cal 1012 (1014) : 64 Cal 143 (DB), Jalim v. Yusufali. 

(’27) 14 AIR 1927 Col 29 (29) : 98 Ind Caa 825 (DB), Rebati Mohan v. Alauddin. 

iSe€ (’33) 20 AIR 1938 Sind 366 (366) : 147 Ind Cas 30 (DB), Kaliandas BaU 
chand v. Mahomed Khan.^ 

Note 31 

1. (*29) 16 AIR 1929 AU 380 (381): 119 Ind Cas 437 (DB), Ohasi Khan v. Kishori. 
(Payment by one of two co-mortgagors.) 

2. (’92) 1892 All W N 239 (239) (DB), Gurdayal Singh v. Ckatarbhuj. 
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Section 20 for is primo facie a (luostion of fact and not of 

Notes 32-35 , , 

33. Second appeal_The question whether money was paid 

for interest as such or for part payment of principal necessarily 
involves the determination of a question of fact and therefore cannot 
he allowed for the first time in second appeal.^ 

34. Unregistered endorsement of payments. — Endorse¬ 
ments on mortgage documents acknowledging the payment of a part of 
the mortgage money fall within the^cope of S. 17, sub-s. (2), clause (ll), 
Kegistration Act, and are admissible in evidence to prove the discharge 
of the mortgage pro tanto without registration.^ 

35. Burden of proof.—Where a suit is prima facie barred by 
limitation according to the period fixed in the first schedule, it is for 
the idaintitf to show that it is not barred by virtue of a payment made 
under tliis section.^ Under 0.7 R.G of the Civil Procedure Code, where 
a suit is pritna facie barred according to the period prescribed by the 
first schediile, the plaintiff has to state in his plaint the reasons why 


Note 32 

1. (’28) 15 AIR 1928 P C 243 (245) ; 111 Ind Gas 288 : 55 Ind App 380 (PC), 
Narendra Nath Datta v. Abul Hakim. 

(’26) 13 AIR 1926 Mad 183 (183) ; 92 Ind Gas 687, Subhayva v. Gangayya. 
(Whether payment was made on account of interest.) 

(’26) 13 AIR 1926 Nag 245 (246): 91 IndCas200(DB),Gttfam Ahhasv. Goyindrao. 
(The finding that certain payments made by the mortgagors must be considered as 
payments towards interest as such is a question of fact.) 

(’09) 1 Ind Gas 137 (139) : 31 All 285 (DB), Oopi Nath Singh v. Hardeo Singh, 
(5 Bom li R 350 followed.) 

[See (’82) 4 All 512 (514) (DB), Surju Prasad Singh v. Khivahxsh Ah. 

(’19) 6 AIR 1919 Cal 1028 (1028) : 46 Ind Gas 532 (DB), SirnfcioHari v. 
Bishaxvamhar. (Court can presume from facts whether payments were made 

towards interest.)] 

Note 33 


1. (’23) 10 AIR 1923 Bom 82 (83) : 76 Ind Gas 115 : 47 Bom 128 (DB), Satappa 
V. Annappa, 

(’21) 8 AIR 1921 Nag 94 (95) : 59 Ind Gas 709 (709), Jago v. Mahadeo. 

Note 34 


1. (’18) 5 AIR 1918 Mad 645 (645) : 40 Ind Gas 893 (DB), Bommana v. Ankaxjya* 
(AIR 1915 Mad 914 distinguished.) 

Note 35 

1. (’34) 21 AIR 1934 Lah 475 (476) : 155 Ind Gas 238 (DB), Sifa Bam v. Mt. 
Mahinudi. 

(’34) 21 AIR 1934 Mad 549 (550) : 152 Ind Gas 299 (DB), Valliappa v. Maruda. 

(’30) 17 AIR 1930 Mad 738 (740) : 127 Ind Gas 641, Lokanadha v. Lokhono. 

(’30) 122 Ind Cas 626 (627) (DB) (Cal), Baradakanta Boy v. Jatindra Nath. 

(’27) 14 AIR 1927 Rang 255 (256) : 104 Ind Cas 368 (DB), Ahmedsa Bowther v- 
Maung San Nye7i. (Promissory note bearing two endoi*sements, as to same pay¬ 
ment, on different dates — Plaintiff must prove correctness of date bringing hia 
suit within time.) 
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the suit is within time.^ If there is no such statement the Court has Section 20 
to dismiss the suit.^ Notes 35-36 

The admission made by the promisor on the back of a promissory 
note to the effect that part payment was made by him on a particular 
date, must be presumed to be true, for, it has been said that what a 
man admits to be true must reasonably be presumed to be true; the 
admission shifts the burden on the person making it of showing that 
this admission was untrue in fact or was under circumstances which 
did not make the admission binding upon him.'* 

It has been held in the undermentioned case^ that if a payment 
towards the debt is shown to have been made, it is not necessary to 
show whether it is towards the ijrincipal or interest. This view clearly 
goes against the decision of the Privy Council in a IR 1940 P. C. G3 ( 67 )^“ 
and is not correct. It is for the plaintiff claiming extension of time to 
show that the payment by the defendant is of such a nature as would 
extend limitation under this section.® He must therefore show not only 
that the payment was made within the prescribed period but also that 
it was made with the intention of paying it for interest or for part of 
the principal, or, where the debtor had not indicated his intention in 
this respect, that the creditor had appropriated the payment towards 
the principal.^ He must also show, where the payment is made by a 
person other than the debtor, that such person was an agent duly 
authorised by the debtor to make the payment.® 

36, Article 75 and this section. — Article 75 provides that in 
the case of suits on promissory notes or bonds payable by instalments 
which provide that if default be made in one or more instalments the 

2. (’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghelahhai d: Bros. v. 
a. D. Mehta d Co. (Written statement cannot be called in aid.) 

(’21) 8 AIR 1921 Nag 94 (95) : 59 Ind Cas 709 (710), Jago v. Mahadeo. 

(’36) 22 AIR 1935 Cal 648 (648): 158 I.C. 512, Ananda Charan v. Jhatii Charan. 

3. (’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Behjx Ghelahhai d Bros. v. 

R. D. Mehta d Co. 

[Sec (’10) 7 Ind Cas 455 (456) : 34 Bom 540 (DB), Ghulam Hussain v. Muhaui- 
madali. (Plaint not in accordance with law.)] 

4. (’37) 24 AIR 1937 Cal 284 (287) : ILR (1937) 2 Cal 137 : 172 Ind Cas 362 (DB) 

Md. Moizuddin v. Nalini Bala Devi. (29 All 184 (PC) relied on.) 

5. (’39) 26 AIR 1939 Nag 156 (158) : ILR (1939) Nag 235 : 182 Ind Cos 573 (DB), 

Narain ChoiUhtnal v. Rama Jago. 

5a. (’40) 27 AIR 1940 P C 63 (67) : 187 Ind Cas 233 : I L R (1940) Kar P C 134 : 

67 Ind App 160 : 1 L R (1940) Lah 470 (PC), Rama Shah v. Lai Chand. 

6 . (’18) 22 Ind Cas 969 (969) : (1913) 1 Upp Bur Rul 178, Hga Ya Baw v. 

Hga Dya. 

[See also (’41) 28 AIR 1941 Oudh 66 (67) : 16 Luck 113 : 190 Ind Cas 334, Khat 
Khata Nand y. Surajpal Singh. (It must be shown that payment was made 
towards principal or appropriated by creditor towards principal.)] 

7. See (’38) 26 AIR 1938 Rang 401 (402) : 1938 Rang L R 594 : 178 Ind Cas 869 

(DB), U Tun Maung y. L Ah Choy. , 

(’16) 2 AIR 1916 Lah 276 (276) : 81 Ind Cas 782 (DB), Muinvddin v. Ahmad. 

(*14) 1 AIR 1914 All 114 (116) : 23 Ind Cas 863, Ramachandra v. Durgi 
(’09) 2 Ind Cas 624 (625) : 81 All 690 (DB). Oudh Behari v. Mahabi. 

8 . (’ll) 11 Ind Cas 858 (858) (DB) (Low Bur), Muthu Veerapya v. Abdul. 
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Avhole sliiill bocoiiie aue, the suit should be filed within three years of 
tlie th'tc of (Ic/aiilt, unless the payee or the obligee waives the benefit 
(>1 the j.i-ovisioii, in which case the suit should be filed within three 
years of the dale when fresh default is made in respect of which there 
is no such waiver. "Where payments of certain instalments are made 
and are accepted by the creditor, time will run from the date of the 
default of the next instalment. There is no need in such a case to 
icsort to s. 20 and show that by reason of earlier payments the limi- 
taiion is extended under this section.^ In other words, this section 
has no apiilication to cases falling within Art. 75.^ The question when 
a default was made will, however, involve a determination of the 
(luestion whether any earlier payments were made and accepted by 
the creditor. In order to prove such payments, it is not necessary that 
the payment should be in the handwriting of or in a writing signed 
by the person making the payment. As has been seen in Note 24, it is 
only for the puyposes of section 20 that a payment towards the debt 
should be in the handwriting of the person making it; the creditor 
is not debarred from i)roving by evidence that a payment of certain 
instalments was made for his debt and that he had waived the default 
in respect of such instalments.^ 

See also Note 23 to Article 75. 


Note 36 

1. (’25) 12 AIR 1925 Lah 394 (395) : 6 Lah 163 : 89 Ind Cas 294 (DB), NandEai 
V. Ahki. (16 Ind Cas 961 not followed.) 

(’31) 18 AIR 1931 Cal 157 (158) : 58 Cal 615 : 130 Ind Cas 571 (DB), Probhat 
Chandra v. Mohesh Chandra. (Do.) 

(’20) 7 AIR 1920 Lah 472 (472), Bam Jawa^ya Shah 7'^ 

(-24) 11 AIR 1924 Pat 439 (440) : 75 Ind Cas 98 (DB). Mundo S.ngh v. Kiishna 
Daijal Qir. (Section 20 applies where the cause of action has aiready aiisen and 
the'^plainliff is seeking to have a fresh period of limitation computed fiom the 

time when a payment was made by the debtor.) , 

[See (’39) 26 AIR 1939 Lah 212 (215). Abdullah v Ishag Mohammad. (Case 
under Artiele 135- Mortgage deed providing that on default m payment o 
interest mortgagee should be entitled to possession-Payment and acceptance of 
overdue arrears of interest-Limitation for suit for possession by moidgagee runs 
from next default and no question of the applicability of S. 20 arises,)] 

[See however (’38) 25 AIB 1938 Lah 570 (571) : 178 Ind Cas 597, Bhagat Bam 
V Balia Bam. (Mortgage bond providing that in cose of default of payment of 
interest for three years, the mortgagee would become entitled to realise the 
whole amount—Default made for more than three years—Subsequent payment of 
entire arrears of interest— Held that there was no waiver of the default clause 
and that the payment would only give the plaintifi a fresh period of limitation 
under this section from the date of 'payment but would not postpone the start¬ 
ing point of limitation till there was again default for three years in payment 
of interest.)] 

2. (’34) 21 AIR 1934 Oudh 455 (457) : 151 I. C. S52(DB),Orti/aDin v. KialiBani. 

3. (’27) 14 AIR 1927 Cal 102 (106) : 98 Ind Cas 147 (DB), GoUnda Chandra v. 
Piilin Behari. 

(’25) 12 AIR 1925 Lah 394 (395) : 6 Lah 163 : 89 Ind Cas 294 (DB), Nand Lai v. 
Akki. 

(’31) 18 AIB 1931 Cal 157 (158) : 58 Cal 615 (DB), Probhat Chandra v. Mohesh. 
[But see (’12) 16 Ind Cas 961 (961) : 1913 Pun Re No. 35 (DB), Jawand Lai v. 
Sharf Din.} 
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37, Distinction between Sections 19 and 20 and 
Article 183, — Article 183 contains a proviso under which an 
acknowledgment of liability or a part payment or payment of interest 
will give a fresh starting point of limitation under that article. But, 
there are various points of difference between Ss. 19 and 20 on the 
one hand and Art. 183 on the other, as regards the requirements of 
such acknowledgment or payment. Thus, under both ss. 19 and 20, 
the acknowledgment or payment must be made before the expiry of 
the prescribed period of limitation, while Art. 183 does not prescribe 
any time limit wdthin which the acknowledgment or payment must 
be made.^ Similarly, an acknowledgment under S. 19 need not be 
addressed to the person entitled, while under Art. 183 the acknow¬ 
ledgment is required to be made to the person entitled. Again, in 
regard to a payment under S. 20, an acknowledgment of the payment 
is required to be made in the handwriting or in a writing signed by 
the person making the payment, while there is no such jirovision in 
Art. 183. So also, it has been held that a payment under Art. 183 need 
not be made by the person liable or his agent,^ while under S. 20 the 
payment must be made by the ijerson liable or his agent. Tlius, an 
acknowledgment or payment which satisfies the requirements of ss. 19 
and 20 may fail to satisfy the requirements of Art. 183 and conversely, 
an acknowledgment or payment which satisfies the requirements of 
Art. 183 may fail to satisfy the requirements of s. 19 or s. -20. 

In the first case, it is clear, the acknowledgment or payment will 
not furnish a fresh starting i^oint of limitation under Art. 183 taken by 
itself. But, under s. 3, the articles in the first schedule must be read 
subject to the i^rovisions of Ss. 4 to 25 of the Act and hence, a fresh 
period of limitation w'ill run from the date of the acknowledgment or 
payment under Ss. 19 and 20 notwithstanding the fact that the acknow¬ 
ledgment or payment is ineffective for the purposes of Art. 183.® 

In the converse case, viz., that of an acknowledgment or payment 
which satisfies the requirements of Article 183 but fails to satisfy the 
requirements of sections 19 and 20, the date of the acknowledgment 
or payment will be the starting point of limitation under Article 183 
notwithstanding that the acknowledgment or payment does not satisfy 
the requirements of sections 19 and 20.* 

Note 37 

1. (’87) 11 Bom 506 (613) (DB), Purmananddas Jiwandas v. Vallabdas Wallji. 

2. (’26) 12 AIB 1926 Mad 1131 (1132) : 90 Ind Cos 1022 (DB), Prabappa Chetti 
y. Desikachari. (Payment for judgment-debtor or on bis account is sufficient.) 

(’81) 18 AIR 1931 Pat 218 (219) : 10 Pat 213 : 132 Ind Cas 109 (DB), Tttgan 
Mull V. Ladhu Lai. 

3. (’40) 27 AIR 1940 Cal 210 (210) : I L R (1939) 2 Cal 523 : 188 Ind Cas 280, 
Sreenarain Kayan v. Bhagwauda$ Churiwdlla. (Acknowledgment not made to 
creditor tbongb not falling under Proviso to Article 183, will extend limitation 
under S. 19.) 

4. (*31) 18 AIR 1931 Pat 218 (219) : 10 Pat 213 : 132 Ind Cas 109, Tugan Mull 
V. Ladhu Lai. (Provisions of Article 183 r^arding acknowledgments and 


Section 20 
Note 37 
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Section 20 The reason is that S. 3 only provides that where a proceeding 

Note 37 is instituted after the. ej^piry of the period prescribed by the first 

sclu'dule, such i)roceeding shall be dismissed, subject to the provisions 
of ss. 4 to -lo. in oUier words, the provisions of the section come into 
]ilav only in cases wliere the proceeding is instituted after the period 
prescribed by the first schedule and not where under the particular 
article in ijuestion itself, the in-oceeding is not time-barred. 


2 1 j The expression “agent duly authorised 

Agent of person iu this behalf,” in sections 19 and 20, 
under disability. shall, in the case of a person under 

disability, include his lawful guardian, committee 
or manager, or an agent duly authorised by such 
guardian, committee or manager to sign the acknow¬ 
ledgment or make the payment. 

(2) Nothing in the said sections renders one of 
Acknowledgment several joint contractors, partners, 

ofseve^^l"o^n^cSn- executors or mortgagees chargeable 
tractors, etc. pcason Only of a written acknow¬ 

ledgment signed or of a payment made by, or by the 


• Act of 1877 : S. 21. 

One oj several joint con- 21. Nothing in sections 19 and 20 rendei-s one 

tractors,etc., 7 iotchargeable of several joint contractors, partners, executors or 
by reason of acknowledg- mortgagees chargeable by reason only of a wiittea 
ineiit or 'payment made by acknowledgment signed, or of a payment made by, 
another of 'them. or by the agent of any other or others of them. 

Act of 1871 : S. 20, Explanation 2. 

Explanation 2. — Nothing in this section renders one of several partners or 
executors chargeable by reason only of a written promise or acknowledgment 
signed by another of them. 

Act of 1859 : S. 4, Proviso. 

Provided that, if more than one person be liable, none of them shall become 
chargeable by reason only of a written acknowledgment signed by another of 

them. 


payments are self-contained and must be read independently of the provisions of 
Ss. 19 and 20.) 

(’25) 12 AIR 1925 Mad 1131 (1132) : 90 Ind Cas 1022 (DB), Prabappa Chetty v, 
Desikachari. 

ISee (’24) 11 AIR 1924 Mad 638 (640) : 78 Ind Cas 832, Sabapathy Chetty v. 
Shanmugappa Chetty. (Properties belonging to the judgment-debtor were sold 
and the proceeds brought into Court—The Court ordered payment thereout to 
the decree-holder but the money was actually paid only some time later —Held 
that the payment by Court operated to give a fresh starting point of limitation 
for execution of the decree under Article 183 of the Limitation Act—Such pay* 
ment was a payment by an agent of the judgment-debtor.)] 
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agent of, any other or others of them, 

(3) for the purposes of the said sections — 

(a) an acknowledgment signed, or a payment 
made, in respect of any liability, by, or 
by the duly authorised agent of, any widow 
or other limited owner of property who is 
governed by the Hindu law, shall be a 
valid acknowledgment or payment, as 
the case may be, as against a reversioner 
succeeding to such liability; and 


(b) where a liability has been incurred by, or 
on behalf of, a Hindu undivided family 
as such, an acknowledgment or payment 
made by, or by the duly authorised agent 
of, the manager of the family for the time 
being shall be deemed to have been made 
on behalf of the whole family. 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Acknowledgment or payment by 

guardian of minor. 

4. Acknowledgment or payment by 

a guardian of insane person. 

5. Court of Wards, acknowledg¬ 

ment or payment by. 

Sa. Acknowledgment by agent of 
guardian. 

6 . Sub-section (2) — General. 

7. Joint contractors—Acknowledg¬ 

ment or payment by one of 
them — Effect of. 

8 . **Joint contractors,’* mean¬ 

ing of. 

9. Co-helrs of single debtor, 

whether joint contractors. 
See Note 6. 

10. Muhammadan co-heirs. 

11. Co-mortgagors — Acknow¬ 

ledgment or payment by 
one — Effect of. 


12. Principal and surety — Ac¬ 
knowledgment or payment 
by one, whether will save 
limitation against the 
other. 

13. Partner — Authority of, to ac¬ 
knowledge or pay on behalf of 
firm. 

14. Hindu trading family. 

15. Executors. 

16. Joint mortgagees. 

17. Acknowledgment or payment 

by one of several judgment- 
debtors. 

18. Chargeable, ” meaning of. See 

Note 6. 

19. Acknowledgment or payment by 

Hindu widow, whether binding 
on reversioners. 

20. Acknowledgment or payment by 

manager of Hindu joint family 
— Sub-section (3) clause (b). 

21. Acknowledgment or payment by 

manager of Malabar tarwad. 

22. Acknowledgment or payment by 

head of Muhammadan family. 
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Section 21 
Notes 1-2 


Other Topics (inisccltnneous) 

Acl<!iowlo^U'nipnt or payment by a partner after dissolution — 

■\Vli( ihcr binds estate of a deceased xiartner. See Note 18. 
Aoknowlcdfrmcut or i)ayment by manager after partition — 

Whether binds other members. See Note 20. 

T,awful •'uardian of minor. See Note 8. 

Natural guardian of minor. See Note 3. 

Sections 19, 20 and 21. See Notes 2, G. 

1, Legislative changes. 

(1) In tho Act of 1S59, tlicrc was a general provision that if more than 

one person were liable, none of them should be chargeable by 
reason only of an acknowledgment signed by another of them. 

(2) In the Act of 1871, the general words which occurred in the Act 

of 1859 were repealed and it was provided that in the case of 
jmrtiiers or cjcecvtors, an acknowledgment by one of them alone 
could not, by itself, be binding on the others. 

(3) In the Act of 1877, the provision was expanded so as to include 

joint contractors and mortgagees. Further, whereas the previous 
sections had only referred to acknowledgments of liability, the 
provision in the Act of 1877 referred both to acknowledgments 

and payments. 

( 4 ) Sub-section (l) of the section was added in the Act of 1908. 

( 5 ) Sub-section (3) was added by the Limitation (Amendment) Act, 

I of 1927, 


2. Scope of the section.—This section supplements the provi¬ 
sions of ss. 19 and 20 as to the persons by whom an acknowledgment 

or payment may be made. 


The section only deals with the question as to who can keep alive 
a ri-ht which is not time-barred. It is not concerned with the question 
as to who can a time-harred debt. Thus, it does not deal with 

the question whether a Hindu widow can revive a time-barred debt of 
her husband. Similarly, it does not deal with the power of the manager 
of a Hindu joint family to revive a time-barred debt of the family. 
The undermentioned cases^ can, however, he consulted in regard to 


this matter. 



Section 21 — Note 2 


1. (’37) 24 AIB 1937 Nag 327 (329) : 172 Ind Cas 493, Chunxlal Dhtirajvial v. 
Chakkilal. (Manager of Hindu family cannot revive time-barred debt — Hindu 
father alone has the power to pass a promissory note for a time-barred debt so as 
to be binding on his son.) 

(’82) 5 Mad 169 (170) (FB), Chinnaya Nayndu v. Gxiriinaiham* (Manager of 
Hindu family cannot revive time-barred debt.) 

(’21) 8 AIR 1921 Pat 99 (100) : 61 Ind Cas 20 : 6PatLJour 256 (DB), Sadhnsaran 
Prasad v, Brahmdeo Prasad, (Do.) 

(’90) 13 Mad 189 (190) (DB), Kondappa v. Stibba. (Do.) 
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3. Acknowledgment or payment by guardian of minor. Section 21 
— Before the enactment of sub-s. (l) in the Act of 1908, there was a Note 3 

conflict of decisions on the question whether the guardian of a minor 
is an agent duly authorised within the meaning of Ss. 19 and 20 for the 
purpose of making acknowledgments of liability and payments on 
behalf of the minor.^ This coziflict has now been set at rest by the 
•enactment of sub-s. (l), under which it is clear that an acknowledgment 


(’96) 20 Bom 155 (157, 158) (DB), Dinkar v. Ap'paji. (Manager of a joint Hindu 
family has no power to revive a debt by an acknowledgment except as against 
himself.) 

(’24) 11 AIR 1924 Lah 611 (613) : 5 Lah 317 : 82 Ind Gas 96 (DB), Thakur Das 
V. PutU. (Do.) 

(’27) 14 AIR 1927 Lah 657(658) : 103 Ind Cas 706:9 Lah 85 (DB),Srtn;i4 Ram v. 
Dodan Bai. (Hindu widow can acknowledge and revive time-barred debts of her 
husband—Whether the debt was time-barred during or after the lifetime of the 
husband is immaterial.) 

(*11) 11 Ind Cas 737 (737) (DB) (All), Indar Singh v. Sarju Singh. (Mortgage by 
father for time-barred antecedent debt not binding on sons.) 

(’13) 18 Ind Cas 726 (727) : 35 All 207 (DB), DalijiSinghv. Kundan Lai. (Father 
of Hindu joint family cannot revive time-barred debt except in the case of 
necessity.) 

(’27) 14 AIR 1927 Oudh 52 (52) : 99 Ind Cas 215 (DB), Bramhadin v. Ram 
Lahhan. (Hindu mother as guardian of minor son is not competent in law to 
revive time-barred debt due from his deceased father.) 

Note 3 

1. (’08) 30 Ml 422 (438) ; 5 All L Jour 375 (FB), Bam Charan Das v. Gaya 
Prasad, (Dissenting from 26 All 598—Acknowledgment or payment if for benefit 
of minor may be made by guardian.) 

(’02) 26 Bom 221 (233, 234): 3 Bom L R 817 (FB), Annapagauda v. Sangadyaya. 
(Overruling 20 Bom 61—Guardian can acknowledge or pay if it is for minor’s 
benefit.) 

(’02)4 Bom L R 812 (813) (DB), Bhidli v. NanalaX. (Guardian can acknowledge 
or pay if it is for minor’s benefit.) 

(’95) 18 Mad 456 (457), Kailasa Padiachi v. Ponnukannu Achi. (Guardian can 
acknowledge or make payments.) 

(’94) 17 Mad 221 (222), Sobhanadri Appa Rao v. Sriramulu, (Do.) 

(’03) 26 Mad 330 (331) (DB), Suhramania Ayyar Arumuga Chetti. (Do.) 

(’86) 1886 Pan Rc No. 25, p. 44, Behari Lai v. Chattan Lai. (Do.) 

(’90) 1890 Pun Re No. 7, p. 17, Jodh Raj v. Chutlan Lai. (One of the certificated 
oo-guardians can acknowledge a debt.) 

•(’04) 27 Mad 243 (256) : 14 Mod L Jour 84 (FB), Perxasami Mudaliar v. Seetha- 
rama Chetti. (Obiter — Payment of interest or part payment of principal by a 
receiver or guardian may stand on a different footing from an acknowledgment of 
liability mode by him.) 

(’02) 29 Cal 647 (660) : 6 Cal W N 729 (DB), Barendra Nath Sirkarv. BaiCharan 

HaXdar. (Certificated guardian can make part payment or payment of interest 
on behalf of minor.) 

(’99) 26 Col 61 (62) : 8 Cal W N 318 (DB). Chhato Bam v. Bilto Ali. (Guardian 
whether certificated or natural cannot give acknowledgment.) 

(’86) 13 Col 292 (296) (DB), Wajibun v, Kadir Bukah. (Natural guardian cannot 
give acknowledgment.) 

(*83) 13 Cal L B 112 (114), Aauddin y. Lloyd. (Do.) 


2.Lim.51. 
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Section 21 
Note 3 


oi’ ptiynient nuide by tlie of tV minor will bG binding on bim. 

'ITieio i.s 11 conflict of decisions, however, on the question whether 
an acknowledgment or payment by the guardian will be efiective 
irrespective of the question of its being for the viinor's benefit. One 
view is that the question of benefit to the minor is irrelevant under 
this section and that it is relevant only in considering the powers of 
tlie guardian to incur fresh debts on behalf of the minor.’^ The other- 
view is that an acknowledgment or payment under this section will 
not hind the minor unless it is for his benefit.'^ It is submitted that 
the former view is correct. 


The section requires that the acknowledgment or payment must 
he made by the “lawful guardian” of the minor. A person appointed 
guardian by the Court, will be a lawful guardian for the purposes of 
the section.’ Rut the expression will also include natural guardians 
wlio under tlie law arc the legal guardians of the minor.® Thus, under 
the Hindu law, after the father’s death, the mother is the natural and 
legal guardian of a minor and so, she will be a lawful guardian for 
the purposes of this section.” But an acknowledgment or payment by 


2. (’S9) 26 AIR 1939 Mad 414 {420} : 184 Iiid Gas 735 (DB), Margaret Lorme v. 
.46?< hacher Sait. 

:-33) 20 AIK 1933 Mad 713 (713, 714) : 57 Mad 43 : 145 Ind Gas 654 (DB), 
Rosagga v. Pitchayga. 

(’22) 9 AIR 1922 Nag 98 (100, 101) : 18 Nag L R 145: 65 Ind Gas 53 (DB), Jiivan 
Das\. Jaiiaki. (Guardian can also execute a bond for a previous debt which is 

binding on the minor.) , . 

(’23) 10 AIR 1923 All 499 (499) : 45 All 524 : 81 Ind Gas 275 {DB), Alxjan 
V. Majiduddin. (Acknowledgment made in 1907— Held, S. 21 o e presen c 
was sufficient answer to question that it was not valid.) 

3. (’39) 26 AIR 1939 Cal 399 (402): I L R (1939) 2 Cal 33: 187 Ind Gas 831 (DB), 
Gumti Devi \. Jugal Kishore. 

(■3-2) 1932 Mad W N 1193 (1196), v. Venkata Setti. (If a gu^ardian is 

a lawful guardian S. 21 applies irrespective of the question of minor s benefit.) 
(’341 21 AIR 1934 Lab 685 (686): 153 Ind Gas 23 (DB). Ram Narain v. Harbans. 
(The question of benefit is only relevant to the original debt.) 

4 (’19) 6 AIR 1919 Mad 993 (996) : 43 Ind Gas 865 (DB), Chidambaram v. 
Veerappa. (An executor cannot acknowledge unless he is empowered to do so.) 

(’33) 20 AIR 1933 Oudh 132 (133) : 145 Ind Gas 180 (DB), Becku v. Baldeo. 

5 (’32) 19 AIR 1932 Pat 337 (339): 12 Pat 147: 142 Ind Gas 495 (DB), Bagesivari 
Charan Singh v. Bindestuari Charan Singh. 

6 (’28) 15 AIR 1928 Mad 226 (231) : 108 Ind Gas 529 (DB), Bamasivavii v. 
Kasinatha. (A de facto guardian cannot give an acknowledgment.) 

(’13) 19 Ind Gas 362 (362) (Mad), Tirapayya v. Rainaswavii. (Person need not 
be appointed a guardian.) 

7. (’40) 27 AIR 1940 Mad 33 (35) : I L R (1940) Mad 358: 186 Ind Gas 749 (FB), 
Chennappa v. Onkarappa. 

(’39) 26 AIR 1939 Cal 399 (402) : I L R (1939) 2 Cal 33 : 187 Ind Gas 831 (DB), 
Gumti Debi v. Jugal Kishore. 

(’33) 20 AIR 1933 Oudh 132 (133) : 145 Ind Gas 180 (DB), Bechu Singh v. 
Baldeo. 


’13) 19 Ind Gas 362 (362) (Mad), Tirapayya \. Ramasivami. 
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the de facto guardian of a minor who is not his legal guardian will 
not be binding on the minor under this section.® See also the under¬ 
mentioned eases® bearing on the question as to who would be lawful 
guardians within the meaning of this section. 


The section contemplates a lawful guardian of proiierty. A mere 
guardian of the person of the minor will not be a lawful guardian 
within the meaning of this section.*® 


(’18) 5 AIR 1918 Cal 977 (978) : 4o Cal 630 : 42 Ind Cas 472 (DB), Bireswar v 
Avibxkacharan. (Payments made by the eldest brother of the infants while their 
mother was alive cannot be said to be made by a ‘lawful guardian’ within the 
meaning of this section.) 


(’34) 21 AIR 1934 Lah 685 (686): 133 Ind Ca.s 23 (DB), Ravi Narain v. Harbans. 
8. (’40) 27 AIR 1940 Mad 33 (35, 37) ; I L R (1940) Mad 358 : 186 Ind Cas 749 
(FB), Chennappa v. Onkarappa. (Lawful guardian is dc jure guardian in con¬ 
trast to de facto guardian.) 


( 38) 25 AIR 1938 Mad 853 (855) : I L R (1939) Mad 65 : 179 Ind Cas 201 (DB) 
Nama Nagayya v. Kalla Narasayya. (19 Ind Cas 362 overruled.) 

(’32) 1932 Mad W N 1193 (1196), Subbakka v. Venkata Setli. (‘Lawful guardian’ 
means guardian de jure —Guardian de facto is not within section.) 

(■28) 15 AIR 1928 MaU 226 (281) : 108 Ind Ca^i 529, liamasami Pillai v. Xasi- 
natha Iyer» (Dissenting from 19 Ind Cas 362.) 


{See (’17) 4 AIR 1917 Pat 510 (511) : 40 Ind Ca.s 809 (DB). Cxta Prasad Singh 
V. Raghu Singh. (He was undoubtedly the dc facto guardian and there is 

nothing tangible on the record to show that he was not the lawful guardian_ 

Payment was for minor's benefit and avoided a suit against hiin-T/Zt'/fZ that 
the payment extended limitation against the minor.)] 

38) : I L R (1940) Mad 358 : 186 Ind Cas 
749 (FB), Chennappa Onkarappa. (Under Hindu law, after tho father and 
mother, no other relation including the paternal grandmother is the lawful 
guardian—A I R 1928 Mad 42 and AIR 1926 Mad 457 overruled—2 Cal L R 
583 followed.) 


(’32) 1932 Mad WN 1193 (1196), Subbakka v. Venkata Setli. (Interim guardian 
appointed by Court in proceedings under the Guardians and Wards Act is lawful 
guardian within S. 21—But the powers of such guardian may be defined by the 
order of the Court—If the order appointing him restricts his power, an aoknow. 
ledgment by him is of no cfiect.) 

(■95) 17 All 198 (206, 207) : 22 Ind App 31 : 6 Sar 551 (PC), Bed Maharani v. 
Collector of Etawah. (Person appointed by Collector as manager of land is not 
guardian or even agent to acknowledge personal liability.) 

(’07) 1907 Pun L R No. 43, p. 244: 1907 Pun W R No. 23 (FB), Ghitlam Haidar 
Shah V. Qhnlam Muhammad Khan. (A Settlement Officer is not a guardian of 
a Mahomedan minor.) 

( 19) 6 AIR 1919 Mad 993 (995) : 43 Ind Cas 865 (DB), Chidambaram Pillai v. 

Veerappa Chettiar. (Mere direction to executor appointed under will to manage 

property till minor beneficiaries attain age will not constitute him guardian of 
the property.) 

(■87) 24 AIR 1937 Cal 191 (192, 193) : 171 Ind Cas 712 (DB), Abheiwari v. 
Baburali Shaikh. (Mother of Mahomedan infant sons in the absence of anv 
evidence to the contrary is not lawful guardian.) 

(’17) 4 AIR 1917 Lah 8 (8) : 42 Ind Cas 17, Charan Shah v. Wadhu Ram. (Do.) 

(’18) 5 AIR 1918 Cal 977 (978) : 45 Cal 630 : 42 Ind Caa 472 (DB), Bireswar 
Mockerjee v. Ambika Charan Bhattacharjee. (Eldest brother is not lawful 
guardian of Hindu minor during the mother’s lifetime.) 

10. (’18) ^ air 1918 Low Bur 186 (187) : 9 Low Bur Rul 78 : 40 Ind Caa 868 
Yagapp Chettt v. A, Y. Mahmod. (Under the Mahomedan law the father’s 
brother is only a guardian of the person of a minor girl.) 


Section 21 
Note 3 


I 
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Section 21 
Notes 3-4 


TliG implied agency of the guardian terminates on the ward s 
death and hence, the guardian cannot make an acknowledgment or 
payment after the ward’s death so as to bind the ward’s estated^ 

A guardian continuing in management of the ward’s property after 
the ward attains maiority is not entitled as gtiardian to acknowledge 
or pay debts on behalf of the ward. But the authority to manage 
includes the power to pay interest on subsisting debts as an incident 
of the management and hence, a payment of interest by the ex-guardian 
will save limitation in such casesd^ 


"Where the certificate of guardianship has been granted to two 
persons iointly, an acknowledgment by one of them alone will not be 
binding on both and through them on the minors, unless the guardian 
who signed the acknowledgment acted as the agent of the other 
guardian. But the authority to act as agent need not be express or 
si)ecial. Hence, where one of the guardians, whether by express agree¬ 
ment or by general i^nderstandiiig wdth the other guardian, was left to 
do almost the w'hole work of guardianship, especially the work of going 
over accounts and signing balances, it was held that an acknowledg¬ 
ment signed by him alone was binding on the minor. 

Where a guardian has been appointed by the Court, his position 
must be taken subject to the restrictions imposed by the order 
appointing him guardian. Hence, where an order appointing an 
interim guardian required that he must take the permission of the 
Court before making any payments, it was held that payments 
by him without such permission cannot save limitation under S. 20. 

In the undermentioned case^® an acknowledgment made by a vakil 
on behalf of a minor w'as held binding on the minor. 


4. Acknowledgment or payment by a guardian of insane 
person — In the undermentioned case^ it was held that before a 
person is appointed the guardian of an insane person he is not the 
lawful guardian of the insane person. In that case, the defendant s 
deceased husband had executed a promissory note in favour of the 
nlaintiff In a suit against the defendant on the promissory note, the 
plaintiff relied, for the purpose of meeting the plea of limitation, on 


11. (’06) 30 Bom 218 (219) : 7 Bom L R 739 (DB), Tellappa v. Desayappa. 

12. (’95) 18 ('1'57), Kaxlasa Padayachi v. Ponnukannii Achi. (No special 

authority to make payment is necessary.) 

13. (’90) 1890 Pun Re No. 7, p. 17, Jodh Raj v. Oiuttan Lai. 

14. (’32) 1932 Mad W N 1193 (1196), Siibbakka v. Venkata Setti. 


15. (’96) 23 Cal 374 (387) (DB), Norendra Nath Pahari v. Bhnpendra Narain. 
(9 Cal 730 relied upon.) 

Note 4 


1. (’33) 20 AIR 1933 Mad 686 (637, 683) : 56 Mad 964 : 146 Ind Cas 49 (DB), 
GoHta(7ii Ainmal v, Avii AinntaL (The defendant was held to be not even an 
agent of necessity.) 
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an admission made by the defendant in a petition by heu to get herself Section 21 

appointed the guardian of her insane husband. Pending the petition Notes 4-6 

the husband died and she was never in fact appointed guardian. It was 

held that the admission was not made by a lawful guardian within the 

meaning of this section, and that the wife as such was not an agent of 

the husband for the purposes of making the acknowledgment. 

5. Court of Wards, acknowledgment or payment by,_ 

A Court of Wards can make acknowledgments or payments so as to 
save limitation in respect of the debts due from the ward.^ But the 
Court of Wards iff not the guardian of the ward. Its authority is 
statutory. (See Note 58 under section 19.) 

5a. Acknowledgment by agent of guardian. — The mere 
fact that a person has been appointed manager of the estate of a ward 
by the guardian of the minor or the Court of Wards does not invest 
such manager with power to make acknowledgments of liability or 
payments so as to save limitation. The Court must be satisfied apart 
from the fact of such appointment, that the manager was “duly 
authorised” expressly or impliedly by the guardian or the Court of 
Wards to make the acknowledgment or payment.^ 

6, Sub-section (2) — General, — An acknoioledgment under 
section 19 may be made by the person liable or by his agent, and such 
acknowledgment will bind not only the person by whom or by whose 
agent it is made, but also those who claim under such person. Where 
more persons than one are jointly liable, an acknowledgment by one 
of them will not bind the others,^ though it will bind the particular 


Note 5 

1. (’16) 3 AIR 1916 Cal 107 (108): 43 Cal 211: 34 Ind Cas 205 (DB). Rashbehary 
V. Anand. 

(’88) 1888 All W N 187 (189) (DB), Kamla Kuar v. Har Saliai. 

(’94) 17 All 198 (208, 209) : 22 Ind App 31 : 6 Sar 551 (PC), Bcii Maharani v. 
Collector of Etawah. 

(’10) 6 Ind Cas 407 (408): 34 Mad 221 (DB), Kotidainodalulinga v. Sarvarayadu, 
(Acknowledgment by the Collector as the agent of the Court of Wards, is equally 
binding—Collector cannot promise to pay a barred-debt.) 

[See (’97) 1897 Pun He No. 1, p. 4, Sardar Bachattar Singh v. Jagannath, 
(Payment of money made in pursuance of an order of the President of the Court 
of Wards to the creditor of the ward on account of the debt due to him would 
not amount to part payment within the meaning of S. 20 though the order 
directing the payment would amount to an acknowledgment so as to save 
limitation under B. 19.)] 

Note 5a 

1. (’89) 26 AIR 1939 Bom 237 (248, 249) ; 183 Ind Cas 225 (DB), Bhalchandra 
Dattalraya v. Chanbasappa Mallappa. 

Note G 

1 . (’ 28 ) 15 AIR 1928 All 387 (388) : 110 I. C. 561 (DB), Gaj/aPrasad v.BabuRa/n. 
(’41) 28 AIR 1941 Mad 110 (110), C. K. Kunjandi v. Chinnavava Rowther. 

(’05) 27 All 675 (679) : 2 All L Jour 207 (DB), Ashan-ul-lah v. Dakkhini Din. 
(Acknowledgment by one of the debtors if made as agent of the others will 
however bind the other debtors.) 



806 


AGENT OF TERSON UNDER DISABILITr 


Section 21 person who makes the acknowledgment and those who claim under 
Note 6 him.- 

A under s. 20 is required to be made by the person liable 

to i^ay tlie debt or legacy or by his agent, and such payment will save 
limitation not only against the person by whom or by whose agent the 
j^aymont is made, but also as against those who claim under such 
]>crson.’‘ Wliere more than one person are jointly liable to pay a debt, 
0 i)ayment under s. 20 need not be made by all the persons liable but 
may be made by any one of such persons.‘ In such cases, limitation 
will be saved not only as against the person making the payment and 
those who claim under him, but also as against other joint-debtors 
[except in cases coming under section 21 (2).]° In Chinnery v. 

(’35) 22 AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Cas 1053 (DB), Lakshmi 
Naid^i V. {Obiter — AIR 1929 Mad 881 and AIR 1920 Mad 418 

roliod on.) 

2. {’2rt) 15 AIR 1928 All 387 (338) : 110 Ind Cas 561 (DB), Gaya Prasad v. Bahit 
Tlam. 

(’12) 13 Ind Cas 702 (704) (DB) (Cal), Chandra Ktcmar v. Ram Din Poddar. 

3. (’05) 27 All 575 (579) : 2 All D -Tour 287 (DB), Ashan-ul-lah v. Dahkhini Din. 
(But part payjiient by one of the judgment-debtors will not save limitation 
against the other judgment-debtors except where such other judgment-debtors 
arc the legal representatives of the person making the payment.) 

(’28) 15 AIR 1928 All 387 (389) ; 110 Ind Cas 561 (DB), Gaya Prasad v. Dabu 
Ram. 

(’32) 19 AIR 1932 Cal 620 (620) ; 59 Cal 1128 : 133 Ind Cas 740 (DB), Jogesh 
Chandra v. Monindra 2Jara\n. 

( ■28) 15 AIR 1928 Mad 972 (975) : 112 Ind Cas 491, Chegamull Sagannudl v. 
Govindasicami Chetty. (A Hindu widow can keep a debt of the husband alive by 
making payments under Section 20.) 

4. (’26) 13 AIR 1926 Cal 150 (151) : 90 Ind Cas 774 (DB), Acliola Sundari v. 
Doman. (The expression ‘persons liable to pay’ in S.20 does not mean the entire 

bod3’ of persons liable to pay the debt.) 

(’41) 28 AIR 1941 Mad 110 (110), C. K. Kunjandi v. Chinnavava Roivther. 

(’37) 24 AIR 1937 Cal 191 (192) : 171 lad Cas 712 (DB), Abheswari v. Baburali. 

(But if the debt is susceptible of division a different rule applies.) 

(’38) 25 AIR 1938 Cal 129 (131): 176 Ind Cas 191 (DB), Azizur Rahman v. Upen- 
dranath Samanta. (Section 20 contemplates debts of all kinds whether secured 

or unsecured.) 

(’35) 22 AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Cas 1053 (DB), Lakshmi 
Naidic v. Gannamma. 

[But see (’34) 21 AIR 1934 Pat 2*24 (225) : 151 Ind Cas 753, Madho Lai v. 
S7jamfnf.] 

5. (’41) 28 AIR 1941 Mad 110 (110), C. K. Kunjandi v. Chinnavava Roivther. 
(’40) 27 AIR 1940 Cal 401 (403) : I L R (1940) 2 Cal 362:191 Ind Cas 603, Ranjit 

Kumar v. Kisori Mohan. (Following 33 Cal 1278.) 

(’39) 26 AIR 1939 Mad 69 (70) : I L R (1939) Mad 140 : 180 Ind Cas 49 (DB), 
Sowifls?nida7'n Edangapurandar v. Narasimha Chariar. (On death of Hindu 
father, sons becoming liable under pronotc executed by father — One of the sons 
endorsing payment on pronote — Endorsement saves limitation also against son 
who has become a convert to Islam.) 

(’38) 25 AIR 1938 Mad 774 (777) : I L R (1938) Mad 968 : 178 Ind Cas 243 (DB) 
Pangudaya Pitlai v. XJthandiya Pillai. 

(’05) 32 Cnl 1077 (1081) : 9 Cal W N 868 (DB), Krishna Chandra v. Bhairab. 
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Evdus, a payment was made by the agent of the mortgagor after Section 21 

a portion of the mortgaged property had been sold by the mortgagor, Note 6 

and the question arose whether such payment saved limitation as 

against the purchaser from the mortgagor. It was held that the 

payment saved limitation also as against the purchaser. In construing 

section 40 of 3 & 4 Will iv, c. 27, the material words in which are 

similar to the words of section 20, the Lord Chancellor said as follows: 

“It is quite clear that the payment of money to the mortgagee 
by the person liable to pay, in respect of the interest on the 
mortgage, continues the mortgage in all its original integrity 
and force, with respect to all the estates properly comprised 
in the mortgage, and which had not been aliened or conveyed 
away by the mortgagee, or with his assent.” 

In this respect section 20 differs from section 19 under which the 
acknowledgment operates only against the person making the acknow¬ 
ledgment and not against others who may be jointly liable with him.^ 

In Lcwin v. Wilson,** while discussing certain sections of a statute of 


(’15) 2 AIR 1915 Cal 5 (7) : 22 Ind Cas 510 (DB), Hem Chandra v. Puma 
Chandra. (Payment of interest by mortgagor after parting with equity of re¬ 
demption in one of the mortgaged propei tics extends period ot limitation against 
the purchaser.) 

( 27) 14 AIR 1927 Cal 193 (194, 195): 98 Ind Cas 381 (DB), Rajiilak Narayan v. 
Mufizuddin Topada^r. {Lcwin v. Wilson, (1886) 11A C 639, followed—Payment by 
mortgagor—Limitation was saved against the purchaser of equity of redemption.) 

(’33) 20 AIR 1933 Cal 325 (327) : 60 Cal 87 : 143 Ind Cas 315 (DB), Umesh 
Chandra v. TIemanga Chandra. (Where estates A, B and C are included in one 
mortgage and the owner of A pays interest, the mortgagee’s remedy against B 
and C is preserved.) 

( 37) 24 AIR 1937 Cal 191 (192) : 171 Ind Cas 712 (DB), Abheshwari v, Pabtirali. 
(If the debt is one and indivisible, payment by one would interrupt limitation 
against all the debtors unless they can come within the e.xception laid down in 
Section 21 (2).) 

iSec also (’37) 24 AIR 1937 Cal 226 (229) : 172 Ind Cas 121, Siidhamoyee Dose 
V. Dhujendra Nath. (Decree for rent of tenure against widow_Widow relin¬ 
quishing tenure in favour of reversioners—Payment by one reversioner_Time 

is extended against all.) 

(’38) 25 AIR 1938 Cal 129 (134) : 176 Ind Cos 191 (DB), Aziziir liahman v. 
Upendra Nath. (Joint mortgagors were held in this case to be joint contractors 
within the meaning of Section 21 (2).) 

( 30) 17 AIR 1930 Mad 738 (739, 740): 127 Ind Cas 641, Lokanadha v. Lokhono. 

(Payment by one co-heir of the debtor saves limitation against the other 
co-heirs.) 

(’12) 17 Ind Cas 619 (610) (DB) (Mod), Vclayndam v. Vaithilingavi. (Suit on 
promissory note against promisor and promisor’s universal donee — Payment 
by promisor after the gift Ba>’ed limitation against universal donee.)] 

6. (1864) 145 R R 79 (84) : 11 L T (N B) 68 (72): 11 H L C 115: 10 Jur (N B) 855 • 
13 W R 20 : 4 N R 520. 

7. (’86) 22 AIR 1935 Mad 101 (103): 58 Mad 418:164 Ind Cas 1053 (DB), 

V. Gunnamma. (Point conceded.) 

8. (1686) 11 A C 639 (645) : 55 L J P C 75. (Cited in A I R 1938 Cal 129.) 
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Section 21 New Lnuiswick which correspond approximately to sections 19 and 20^ 
Note 6 the Privy Council observed as follows ; 

“ . , . . Payment and acknowledgment are two very different 
tilings. As regards the jjerson making them, acknowledgment 
may ... be made by a person who, though a party to a mortgage 
contract, has ceased to have any substantial interest in it and 
has nothing to lose by acknowledgment, whereas payment is 
certain to be made only by those who have some duty or interest 
to pay. As regards the recipient, so long as he is paid according 
to tlio intention of the contracting parties, he is in full enjoyment 
of his bargain and is not put upon any further assertion of his 
rights: but not so if he only receives acknowledgment. If, there¬ 
fore, we find that the Legislature has used different language 
about tlie two cases, wc must not readily conclude that it has 
done .so by accident or without meaning it.’* 

The above passage sums up what may be assumed to be the 
reasons of the Legislature in making a distinction between sections 19^ 
and 20 on the question under discussion. 

What is the effect of this sub-section on the above summarised 
provisions ? As regards section 19 , even if that section stood alone, an 
acknowledgment by one person can save limitation only as against 
him and not as against others who may be jointly liable with him, 
unless the latter have authorized the former to make the acknowledg¬ 
ment.^ Hence, the effect of this sub-section is simply to provide that 
members of the groups specified therein are not ipso facto agents of 
each other for the purpose of making acknowledgments. In other 
words, the sub-section does not constitute an exception to secUon 19, 
but simply serves as an explanation to that section dealing with the 
question of who can be considered as agents for the purpose of the 
section. Thus, it was observed in Chandva jLiima'i Dhav Ravidin 
Poddar}^ “section 21 does not lay down an exception to S. 19, but 
enumerates those cases in which the act of one member of a class is 
liable to be taken as the act of all; and, in respect of these cases, it 
provides that an acknowledgment of one should not, by itself, be taken 
as the acknowledgment of the other, but that there must be some 
authority express or imijlied.” 

As regards S. 20, if the persons liable constitute any of the groups 
mentioned in this sub-section and the debt is common to all the 
members of the group as such, this sub-section operates as an exception 

9. (’05) 27 All 575 (579) : 2 All L Jour 287 (DB), Ashanullah v. Dahkhini Din, 
(Sub-section docs not constitute an exception to S. 19.) 

(’28) 15 AIR 1928 All 387 (388) : 110 I. C. 561 (DB), Gat/a Prasad v. Bobu Bam. 
(’35) 22 AIR 1935 Mad 101 (103, 104) : 58 Mad 418 : 154 Ind Cas 1053 (DB), 
Lakshmi v. Gunnamma. (Payment by managing membei” — Authority to make 
payment is implied.) 

10. (’12) 13 Ind Gas 702 (7Q4) (DB) (Cal). 
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to the provisions of S. 20. The reason is that as a general rule, under Section 21 

S. 20 a payment by one of the persons liable to pay a debt will operate Note 6 

against all the persons liable to pay the same debt (see supra) ^ while 

in the cases mentioned in this sub-section such payment will not 

operate against the other persons liable to pay the same debt.^' But, 

where the debt is not common to all the persons but a distinct debt 

is owed by each of them, a payment by one of them will, even under 

S. 20 itself, operate only against him and not against the others unless 

he has been authorized by the latter to make the payment.Hence, 

in such cases, the sub-section does not operate as an exception to S. 20, 

The effect of the sub-section in such cases is only to provide that the 
members of the groups referred to therein are not ipso facto agents of 
each other for making part payments or payments of interest. Thiis, 
while in regard to section 19 this sub-section operates only as an 
explanation and not as an exception, in regard to s. 20 it operates in 
some cases as an exception and in others as an explanation}^ In the 
undermentioned case^^ the Calcutta High Court observed as follows : 

“The word ‘only’ in that sub-section [sub-s. (2)] is not a mere 
surplusage and if effect be given to the word, the sub-section 
W'ould not in any way interfere with the operation of ss. 19 and 
20, but would restrict the application of those sections to cases 
which strictly satisfy their requirements.” 

It is submitted that the proposition that this sub-section does not 
in any way interfere with the operation of Ss. 19 and 20, is, in view 
of the above discussion, too wide. 

In some decisions*^ it has been held that a payment under S. 20, 
like an acknowledgment under S. 19, only operates against the person 

11 . (’88) 25 AIR 1938 Cal 129 (131) : 176 Ind Cas 191 (DB). Azizur Rahman v. 

Vpendra Nath. (Operation of S. 20 is subject to the provisions of S. 21 (2).) 

(’29) 16 AIR 1929 Mad 881 (882, 883) : 53 Mad 119 : 121 Ind Cas 858 (DB), 

Thayammal v. Muthuku7»araswami Chctliar. (The fact that the defendant 
making the payment was permanently living and messing with the defendants 
did not constitute specific authorization within the meaning of S. 20.) 

12 . (’38) 25 AIR 1938 Cal 129 (134) : 176 Ind Cas 191 (DB), Azizur Rahman v, 

Upendra Nath. (Obligation of the principal debtor and his surety are distinct.) 

(•87) 24 AIR 1937 Cal 191 (193) : 171 Ind Cas 712 (DB), Abheswari v, Bahurali. 

(A Mahomedan debtor died leaving behind him his widow and sons — The 
widow made payment — Held it saved limitation in respect of her share of 
debt only.) 

13 . (’38) 25 AIR 1938 Cal 129 (134, 135) : 176 Ind Cas 191 (DB), Azizur Rahman 
V. Ujpendra Nat?i. 

14 . (’27) 14 AIR 1927 Cal 193 (195) : 98 Ind Cas 381 (DB), Rajtilak Narayan v. 

Mufizuddi Topadar. " 

15 . (’39) 26 AIR 1939 All 230 (281) : ILR (1939) All 258 : 181 Ind Cas 490 (DB), 

’ Ram Kumar v. Hira Lai. (Sub-section (2) does not lay down exceptions to any 

general principle embodied in S. 20—Payment by one joint judgment-debtor does 
not save limitation against others.) 

(’06) 27 All 575 (579) : 2 All L Jour 287 (DB), Ashan-ul-iah v. Dakhhini Din. 
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Section 21 who makos the payment and not against the others. The logical result 

Note 6 of tliis view will be that even in the case of section 20 (as in that of 

S. lOJ this >nb-section only operates as an explanation and not as an 
4\iccption to the section. I3nt, the balance of authority is against this 
view and it must be taken to be not good law. 

In the undermentioned case,^^ it was held by the Patna High 
(’onrt that the payment under s. 20 must be made by all the persons 
liable to pay the debt. On this reasoning it was held in that decision 
lliat a payment by one of two debtors could not save limitation as 
{igainst the other. It was observed in this connexion that this is 
made clear by the provisions of this sub-section. In other w^ords, the 
view according to the above Patna decision also seems to be that this 
.sub-section is only an explanation to S. 20 dealing with what will 
constitute agency for the purposes of making a payment under the 
section and what will not constitute such agency. But the view that 
a payment under s. 20 must be made by all the persons liable is not 
correct. (See supra.) 

The sub-section does not mean that a member of any of the 
classes mentioned therein cannot in any circumstances acknowledge 
or make payments on behalf of the other members of the class. The 
word “only” implies that where the person making the acknowledg¬ 
ment or payment is authorised to do so by the other members of 
the group to w’hich he belongs, such acknowledgment or payment 
will operate against the other members also. In other words, the 
.sub-section merely means that where there is nothing else than an 
acknowledgment or payment by a partner, joint contractor etc., the 
other partners, joint contractors etc., will not be afifected by such 
acknowledgment or payment. Where, however, the person making the 
acknowledgment or payment has the authority of the other members 
of the group to which he belongs, to make the acknowledgment or 
payment, such acknowledgment- or payment will bind the other 

members also.^^ 

See also the observations in the following cases : 

(’17) 4 AIR 1917 Mad 895 (895, 896) : 32 Ind Cas 608, Kothandaraman Cheity v. 
Shanviugan Chetty. 

(’18) 5 AIR 1918 Cal 707 (709, 710): 44 Cal 978 : 39 Ind Cas 705 (DB), Brojendra 
Kishore v. Hindustan Co-operative Insurance Co., Ltd. (Payment of interest 
by principal even with consent of surety does not extend limitation against a 
surety.) 

16 . (’34) 21 AIR 1934 Pat 224 (225) : 151 Ind Cas 753, Madho Lai v. Shavilal. 

17. (’32) 19 AIR 1932 Bom 316 (318, 319) ; 138 Ind Cas 805, Gordhandas v. 
Bhulabhai. (In a going mercantile concern a partner must be presumed, to act as 
an agent in making an acknowledgment or a part payment.) 

(’29) 16 AIR 1929 Cal 714 (716) : 56 Cal 556 : 121 Ind Cas 741, Bengal National 
Bank Ltd, v. Jatindra Nath Majuvtdar. (Acknowledgment or part payment by 
one partner will bind the other partners where such an act was necessary for or 
usually done in carrying on the business — Contract Act, S. 251.) 

(’26) 13 AIR 1926 Mad 114 (115): 92 Ind Cas 653 (DB), Mahadeva Iyer v. Barna- 
krishna Beddiar. (Mercantile firm — Partner’s authority extends to making an 
acknowledgment by part payment so as to bind his partners.) 
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In the undermentioned ease^^ of the Rangoon High Court it was 
observed that the existence of a mortgage or charge on immovable 
property would be a circumstance beyond the mere acknowledgment 
or iDayment referred to by the sub-section, and that therefore, a 
payment made by one of several persons jointly liable in respect of 
a mortgage would, under s. 20 , operate against all of them, notwith¬ 
standing the provisions of this sub-section. It is submitted that the 
reasoning is not correct. It assumes that S. 20 makes the existence of a 
mortgage or charge a determining factor in regard to the applicability 
of the rule contained therein, viz., that a payment by one of several 
joint debtors operates against all of them. This view of s. 20 is not 
correct. That section makes no distinction between secured and 
unsecured debts, and equally in both cases the fact that the debt is 
common to all the debtors is the only factor on which the rule that 
payment by one operates against all is based. 

The authorisation of a member of any of the groups mentioned 
in the sub-section to acknowledge or pay on behalf of others may 
be express or implied and may be general or special. (See Notes under 
Ss. 19 and 20.) It need not have been made with reference to the 
particular acknowledgment or payment in question. 

The sub-section does not interfere with the rule under Ss. 19 
and 20 that an acknowledgment or payment will operate against the 
j^erson making such an acknowledgment or i^ayment and those who 

(’28) 15 AIR 1928 All 491 (492) : 50 All 982 : 111 Ind Cas 143, Devi Dayal v. 
Baldeo Prasad. (Acknowledgment made during the course of partnership business 
binds the other partners.) 

('28) 15 AIR 1928 Mad 972 (975) : 112 Ind Cas 491, Chegamnll SaganviuU v. 
Govindaswami Chetty. (Under S. 21 a partner ipso facto has no authority to 
acknowledge or to make a part payment, but if he has general authority to con¬ 
tract debts or make payments he has implied authority to keep the debt alive and 
it is unnecessary to make out a special authority.) 

(’86) 10 Bom 358 (362), Premji Ludha v. Dossa Dooiigcrsey. (The meaning of 
the word “only" in 8. 21 is that it must also be shown that tho partner signing 
the acknowledgment hod the authority express or implied—In a going mercantile 
concern such agency Is presumed as a general rule.) 

(’88) 10 All 418 (420) : 1888 All W N 93 (DB), Gadu Dibi v. Parsotam. 

(1900) 24 Bom 493 (502) : 2 Bom L R 378 (DB), Kariyappa v. Uachappa. 

(’99) 1899 Pun Re No. 45, p. 216, Bichha Lai v. Jai Parshad. 

(’88) 1888 Bom P J 147, liavji v. Narayandas. 

(*28) 15 AIR 1928 Mad 173 (174) : 107 Ind Cas 646, Bangaswami Aiyangar v. 
Somasundaram Chettiar. (When nothing more appears than that one of several 
co-obligors has made a payment or an acknowledgment of liability, such payment 
or acknowledgment will not save limitation against the other obligors of the 
debt.) 

18. (’36) 28 AIR 1936 Rang 504 (505) : 165 Ind Cas 828, U Tha Mo v. Palani- 
appa. (In case of a simple promissory note however payment by a debtor does not 
operate to save limitation against his co-debtors.) 

See also Note 11. 

19. (’33) 20 AIR 1933 Cal 826 (827) : 147 Ind Cas 459 (DB), Jiban Krista v. 

Jiari Nath. (AIR 1922 All 230 distinguished.) 


Section 21 
Note 6 
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Section 21 claim under him irrespective of its consequences v:ith. regard to other 

Notes 6-7 persons wlto may he jointly liable with him.^*^ 

Tlie word “ cliargeable ” in this sub-section refers not only to 
personal lial)ility but also to liability in respect of property.^^ Hence, 
in cases where this sub-section operates as an exception to s. 20, it will 
serve as such exception both with reference to personal liability as 
well as liability with reference to property. In other words, w'here one 
member of any of the groups mentioned in this sub-section makes a 
payment under S. 20, limitation will not be saved as against the other 
members of the group not only with regard to their personal liability 
but also with regard to their liability in respect of property. 

The categories mentioned in this sub-section are exhaustive and 
not merely illustrative.^^ Hence, in cases which do not come within 
any of them the operation of Ss. 19 and 20 will not be affected in any 
way by this sub-section. The view expressed in the undermentioned 
decision"^ that the categories mentioned in this sub-section are not 
exhaustive is, it is submitted, not correct. 

The sub-section is not concerned with the question as to the 
validity of an acknowledgment or payment made to one of several 
creditors. Hence, a payment made to one of several joint mortgagees 
is sufficient for the purposes of section 20.^^ 

7. Joint contractors — Acknowledgment or payment by 
one of them — Effect of. — An acknowledgment under S, 19 saves 
limitation only as against the person who makes the acknowledgment 
and those w’ho claim under him. Hence, where an acknowledgment 
of liability is made by one of several joint contractors, limitation is 
saved only as against the particular joint contractor who ma 'es t e 
acknowledgment and those who claim under him and not as against 
others. Where, however, any of the other joint contractors has 
authorised the acknowledgment to be made, it wiU bind him and 
limitation will be saved as against him also. This sub-section provides 

20. (’12) 13 Ind Cas 702 (704) (DB) (Cal), Chandra Kumar v. Ram Din Poddar. 
(Section 21 does not lay down exceptions to S. 19.) 

(’28) 15 AIR 1928 All 387 (388):llOInd Cas'561 (DB), GayaPrasadv. Babu Raju. 
(’35) 22 AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Cas 1053 (DB), Lakshmi 
Naidit V. Ounnamma. 

21. (’ 29 ) 16 AIR 1929 Mad 881 (884) : 53 Mad 119 : 121 Ind Cas 838 (DB), 
Thayammal v. Muihuktimaraswami Chettiar. (The term ‘joint contractors’ has 
been held by the Madras High Court to include joint mortgagors.) 

22. (’30) 17 AIR 1930 Mad 738 (739, 740) ; 127 Ind Cas 641, Dokanadha Naxko 
V. Lokhono. (Thus co-heirs and other persons who derive their liability not from 
direct contract with the promisee cannot be brought within the scope of S. 21 (2).) 

23. (’17) 4 AIR 1917 Mad 895 (895, 896) : 32 Ind Cos 608, Kothandaraman 
Chetiy V. Shunmugain Chetty. (The words ‘joint contractors’ in S. 21 apply to 
surety.) 

24. (’28) 15 AIR 1928 All 387 (389): 110 Ind Cas 561 (DB), Gaya Prasad v. Babn. 
Ram, 
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that the mere fact that certain persons are related to each other as Section 21 

joint contractors cannot make them, by itself, agents of each other for Note 7 
making acknowledgments of liability. 

As regards a payment under S. 20, where the debt is common 
to several joint debtors, a i^ayment by any one of them will save 
limitation as against the others also. The effect of this provision is 
curtailed in the case of joint contractors by sub-s. ( 2 ) of this section. 

Hence, in the case of joint contractors, though the debt may be 
common to all of them, and notwithstanding the provisions of s. 20, a 
imyment by one of them will not save limitation against the others.^ 

Thus, where A and B borrow money on the security of a promissory 
note,2 or a bond,® a payment by A will not save limitation against B. 

But, where one joint contractor has authorised another joint contractor 
to make a payment, such payment w'ill save limitation against both.®^‘ 

Such authorisation need not be express and may be inferred from the 
conduct of the joint contractors.^ 

Note 7 

1. (’33) 20 AIR 1933 Cal 90 (91): 111 Ind Cas 716 (DB), Wazed All v. Brojendvo. 

2. (’41) 28 AIR 1941 Rang 37 (40) : 1940 Rang L R 603 : 194 Ind Cas 177 (DB). 

Eusoof Karxva v. Mrs. Niemeyev. (Tbcic must be some evidence from which it 
can be Inferred that one joint contractor was acting as agent of other.) 

(’37) 24 AIR 1937 Rang 195 (196, 197) : 169 Ind Cas 477 (DB), Palaniapya v. U 
Tha Mo. (AIK 1936 Rang 504 confirmed.) 

(*34) 21 AIR 1934 Mad 327 (330) : 150 Ind Cas 91 (DB), Mahomed Alujar v, 

Gnana» 

(’28) 15 AIR 1928 Mad 173 (174) : 107 Ind Cas 646, Rangasamy Aiyangar v. 

Somasxindaram Chettiar. 

(’33) 20 AIR 1933 Cal 826 (826) : 147 Ind Cos 459, Jiban Krista v. Hari Nath. 

(’26) 13 AIR 1926 Oudh 601 (603) ; 96 Ind Cas 353 : 2 Luck 180 (DB), Ondh 
Commercial Bank Ltd. v. Bishambhar Nath. (Promisors in this case were 
jointly and severally lible under the promissory note.) 

(’ll) 11 Ind Cos 858 (858, 859) (DB) (Low Bur), Muthuveerappa Chetty v. Abdul 
Kadir. (The decision in so far as it lays down that the authority should be express 
is, it is submitted, not correct.) 

(’30) 124 Ind Cos 655 (555, 556) (DB) (All), Bhagwai Prasad v. Muzaffar. 
iSee also (’34) 21 AIR 1934 Pat 224 (225) : 151 Ind Cas 753, Madho Lai v. 

Shamlal. (Hand-note executed by two persons — Payment by one does not save 
limitation against other — The reasoning on which the decision is based is that 
under 8. 20 where there are more than one debtor the payment must bo by all 
the debtors—Submitted that this view is not correct.)] 

3. (’32) 19 AIR 1932 Cal 620 (621) : 59 Cal 1128 : 138 Ind Cos 740 (DB), Jogesh 
Chandra Saha v. Monindra Narain Chahravariy. (14 Ind Cas 128 is correctly 
decided.) 

3a« (*28) 16 AIR 1928 Mad 173 (174) : 107 Ind Cas 646, Rangasaini v. Somasun- 
darayn. (Authority need not be express.) 

(’18) 5 AIR 1918 Oudh 162 (153) : 46 Ind Cas 613, Mubarak AH v. Gopi. 

<’36) 22 AIR 1935 Mad 101 (104) : 154 Ind Cas 1053 : 60 Mad 418 (DB), Lakshmi 
V. Ounnamma. {A and B co-mortgagors — A making payment can be shown to 
have acted as manager of family authorised to pay on B's behalf also.) 

4. (’20) 16 AIR 1920 Mad 173 (175) : 107 Ind Cos 646, Rangaswamy v. Somasun- 

daram. (Previous endorsement by A —Subsequent endorsement by J3_ Held B 

bad adopted and ratified the prior endorsement.) ' 
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Section 21 Although a payment by one of several joint contractors will not» 

Notes 7-8 in the absence of authority from the others, save limitation as against 

them, yet, the payment 'svill save limitation as against the particular 
contractor -wlio makes the payment® and those who claim under him.® 

It lias boon held that although the payment or acknowledgment 
by ono joint debtor may not, in view of this section, save limitation as 
against any other debtor, the former can sue the other co-debtors for 
contribution where he has been compelled to pay more than his share 
of the joint debt." 

8. “Joint contractors,” meaning of.—Where two or more 
persons jointly make a contract w’ith another person, the former will 
be joint contractors. The question has arisen if the expression “joint 
contractors” in S. 21 includes any other class or classes of persons and 
if so, what class or classes of persons? On this question, there is a 
conflict of decisions. The different views taken may be classified as 
follows : 

(i) The first view is that the test to be applied to see if any set of 
persons would constitute joint contractors is whether they are 
jointly liable on a contract which, when it wcis made, was made 
by two or more persons jointly. According to this view, w'here a 
contract is made by tw'O or more persons jointly, all persons who 
are jointly liable on such a contract will be joint contractors 
within the meaning of this section although they or any of them 
may not have been, originally, parties to the contract. Thus, 
where A and B make a joint contract with O, and A dies leaving 
D as his heir, B and D would be joint contractors.^ Similarly, 

(’35) 22 AIR 1935 Mad 101 (104) : 154 Ind Gas 1053 : 58 Mad 418 (DB), Lalishmi 
V. Ganna»tma. (Agency may be implied from the facts and circumstances.) 

(’15) 2 AIR 1916 Mad 307 (307) : 25 Ind Gas 927, Annavialat Paitar v. Uatesa 
Aivar {Held that the series of endorsements on the promissory note constituted 
sufficient evidence that the defendants had authorised each other to make acknow- 

ledgment so as to bind both.) 

5 (’41) 28 AIR 1941 Mad 110 (110), C. K. Kunjandi v. Chinnavava Rowther. 
(’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Gas 302 (DB), Devi Chand v. 

Jamshedji- 

6. (’28) 16 AIR 1928 All 387 (389): 1101.C. 561 (DB), GayaPrasad^.BahuRam. 
(’32) 19 AIR 1932 Gal 620 (620) : 138 Ind Gas 740 : 59 Cal 1128 (DB), Jogeshchan- 

dra V. Monxndra Narain. 

(’16) 2 AIR 1915 Mad 962 (965) : 28 Ind Gas 69, Kallianiamma v. Narayanan, 
(’23) 10 AIK 1923 Lah 135 (137, 138) : 71 Ind Gas 737 (DB), Ramkishen v. Hirde 
Ram. 

7, (’15) 2 AIR 1915 Mad 675 (678) : 39 Mad 288: 27 Ind Gas 337 (DB), Abraham 
V. Baphial. (This is so because duty to contribute is clearly distinct fromtheduty 
to pay to the promisee.) 

Note 8 

1, (’41) 28 AIR 1941 Mad HO (111), C. K. EunjandxY. Chinnavava. (One of joint 
contractors dying — Subsequent payment by other within limitation — Payment 
does not save limitation against heirs of deceased joint contractor.) 
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, where A and B make a joint contract with c, the successors of Section 21 

A and B would be joint contractors.^ But, where the contract. Note 8 

when made, was not entered into by several persons jointly but 
was only made by a sole contractor, the fact that subsequently 
two or more persons become jointly liable under the contract 
cannot make such persons joint contractors.-^ Thus, the co-heirs 
of a single debtor will not be joint contractors.'^ Similarly, where 
A mortgages certain property to B and subsequently transfers a 
portion of the equity of redemption to c who therefore becomes 
jointly liable with A in respect of the mortgage to B, A and c 
are not joint contractors.* 


(’38) 25 AIR 1938 Cal 129 (132, 136) : 176 Ind Cas 191 (DB), Ba/tman 

Osinani v. Vpendranath Savianta. (Mortgage by A and B — A dying leaving B, 
C and D as heirs — Payment by B after the death of A, on his own behalf only 
will not operate as against C and D — The fact that the surviving co-mortgagor 
who makes the payment is himself one of the co-heirs does not affect the ques¬ 
tion.) 

(’18) 5 AIR 1918 Oudh 152 (153) : 45 Ind Cas 613, Mubarak v. Gopinatk. 

ISee (’33) 20 AIK 1933 Cal 268 (269, 270) : 143 Ind Cas 472 (DB). Dkarnidhar 
v. Indranaraya7i. (Mortgage by A and B — D dying leaving C, his son_Pay¬ 

ment by A docs not operate as against C’.)] 

2. (’38) 25 AIR 1938 Mad 111 (112) : 175 Ind Cas 426, yagai/ya yaidic v. 
Duraisavii Naidu. (Purchasers frpm co-mortgagors are joint contractors.) 

(’18) 5 AIR 1918 Pat 646 (646) : 43 Ind Cas 351 (DB). Sarab Narain Das v. 
Top Ojha. (Mortgage by two widows—Reversioners succeeding to estate arc joint 
mortgagors—37 Cal 461 distinguished.) 

2a. (’12) 17 Ind Cas 619 (620) (DB) (Mad), Velayudam Pillai v. Vaithiijalingavi 
Pillai. (Executant of promissory not and universal donee from executant who 
is liable on the promissory note under S. 128, Transfer of Property Act are not 
joint contractors.) 

3. (’41) 28 AIR 1941 Mad 110 (111), C. K. Kunjandi v. Chinavava Rowiher. 
(Payment by one heir saves limitation against other heirs.) 

(’10) 5 Ind Cas 484 (485) : 37 Cal 461 (DB), Saradocharan v. Durga Bam. (Co¬ 
heirs of sole mortgagor are not joint contractors.) 

(’29) 16 AIR 1929 Mad 419 (420) : 118 Ind Cas 302, Narasimha Bama Aiyar v. 
Ibrahim. (Payment by one co-heir will extend period of limitation against other 
co-heirs even where such co-heirs take the property as tenants-in-common and 
that their interests are several—14 Ind Cas 128 dissented from.) 

(’38) 25 AIR 1938 Mad 111 (112) : 175 Ind Cas 426, Nagayya Naidu v. Dtirai- 
swavxi Naidu. {Obiter.) 

(’38) 26 AIR 1938 Cal 129 (136) : 176 Ind Cos 191 (DB), Azieu/r Bahman v. Upen- 
dranaih Samania, 

4. (’88) 20 AIR 1938 Pat 1 (4) : 12 Pat 93 (DB), Badri Das v. Pasiipalhi. (AIR 
1920 Mod 418 distinguished.)* 

(•33) 20 AIR 1983 Cal 325 (327) : 60 Cal 87:143 Ind Cas 315 (DB), Omeshchandra 
V. Hemangachandra. (10 Jur (N 8) 855 followed.) 

(’06) 82 Cal 1077 (1080, 1081) (DB), Krishna Chandra v, Bhairab Chandra. 

(•06) 88 Cal 1278 (1281) : 11 Oa! W N 107 (DB), Domilal Sahu v. Boshan Bobay. 
(Payment by mortgagor who is personally liable operates against transferee of 
equity of redemption also.) 

(’27) 14 AIR 1927 Col 193 (196) (DB), Baj Tilak v. Mu/ituddi. (Do.) 
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Section 21 ( 2 ) The ^ecoml view is that the test to be applied to see if certain 

Note 8 porsons arc joint contractors is whether, at the time of the 

acl noiclcddinent or payment they are jointly liableon a contract.® 
According to this view, therefore, although a contract may have 
been made, in the first instance, by a sole contractor, if subse- 
iiuontly several persons become jointly liable on the contract, 
they will be joint contractors within the meaning of this section. 
Thus, the co-heirs of a single debtor will be joint contractors 
under this view.^ 

(3) The third view is that the expression “joint contractors” is 
confined to persons who themselves jointly enter into a contract 
with another and cannot apply to their successors. According to 
this view, even where a contract is made by several persons jointly, 
the successors of the contractors will not bo joint contractors. 
Tliis view proceeds on the ground that the categories given in 
s. 21 are exhaustive and not merely illustrative and that cases of 
co-heirs and other persons who derive their liability not from 
direct contract with the promisee, cannot be brought within 
its scope." 

It is submitted that the first view mentioned.above is correct on 
principle. The expression “joint contractors” necessarily implies that 
the persons have jointly entered into a contract. Where one of them 
dies, his successor will be in the same legal position and will be a joint 
contractor with the other.** But, where the contract is entered into by 
a solo contractor, his successors will be only successors of a sole 
contractor and cannot have the character of joint contractors.® The 
balance of authority also is in favour of this view. 

(’15) 2 AIR 1915 Cal 5 (7) : 22 Ind Cas 510 (DB). Hemchandra Chowdhry v. 
Poornachandra Chowdhry. (Do.) 

[Sec also (’18) 5 AIR 1918 Lah 310 (312, 313) : 44 Ind Cas 213 : 1918 Pan Re 
No 3 (DB) Ram Chand v. Mewa Ram. (Payment by mortgagors to sub-mort¬ 
gagee keeps alive the right of suit by sub-mortgagee against the sub-mort- 

gagor.)] 

5. (’36) 23 AIR 1936 All 820 (825) : I L R (1937) All 272 : 166 Ind Cas 106 (FB), 
Mahomed Taqi Khan v. Baja Bam. (Overraling AIR 1927 All 209 and AIR 1918 

All 61.) 

6 . (’36) 23 -AIR 1936 All 820 (825) : ILR (1937) All 272 : 166 Ind Cas 106 (FB), 
Mahomed Taq^i Khan v. Baja Bam. (Co-heirs of sole mortgagor are joint con¬ 
tractors.) 

(’12) 14 Ind Cas 128 (123) (Cal), Arjun Bam Pal v. Rohima Banu. (Do.) 

f’35) 22 AIR 1935 Cal 648 (650) : 158 Ind Cas 512, Annada Charan v. Jhain 
Charan, (Following AIR 1922 All 37—37 Cal 461 not followed.) 

(’18) 5 AIR 1918 Low Bur 136 (137) : 9 Low Bur Rul 78 : 40 Ind Cas 858, 
Yagappa v. Mahomed. (14 Ind Cas 128 relied on.) 

7. (’30) 17 AIR 1930 Mad 738 (739, 740) : 127 Ind Cas 641, Lokanadha r. 
Lokhono Naiko. (Descendants of co-mortgagors are not joint contractors.). 

8 . (’41) 28 -AIR 1941 Mad 110 (111), C. K. Kunjandi v. Chinnavava Rowther. 

9. See (’10) 5 Ind Cas 484 (485) : 37 Cal 461 (DB), Sarodacharan v. Durga- 
rain. 
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9. Co-heirs of single debtor, whether joint contractors_See Note 8. 

10, Muhammadan co-heirs.—Ah of liability 

under s. 19 is effective only against the person making the acknowledg¬ 
ment and cannot save limitation against other persons who may be 
jointly liable with the person making the acknowledgment. So, 
independently of the question whether or not the co-heirs of a deceased 
Muhammadan debtor are joint contractors w'ithin s. 21 , sub-s. (2), an 
acknowledgment made by one of the co-heirs cannot save limitation 
as against any other co-heir except w'here the latter has authorized 
such acknowledgment.^ 


Section 21 
Notes 9-10 


As regards the question whether a part payment or payment of 
interest under S. 20 by one of the heirs of a deceased Muhammadan 
debtor will save limitation against the other heirs also, there is a 
■conflict of decisions. According to one view such payment will not 
save limitation against the other heirs. This view is based on the 
ground that the co-heirs are joint contractors and so, under sub-s. ( 2 ) 
of this section, payment by one of them will be effective only against 
the particular co-heir w*ho makes the payment and not against others.^ 
According to the second view also a payment by one of the co-heirs 
will not save limitation against the other co-heirs. But this view 
-proceeds on the ground that under Muhammadan law, each co-heir is 
bound to pay only a proportionate share of the debt of the deceased 
and so, there being no common debt between the co-heirs, a payment 
'by one of them operates only as against him and not against others.^ 
A third view is that a payment by one co-heir will operate as against 
the other co-heirs also, the reason being that the debt is a single debt 
under section 20 and the co-heirs are not joint contractors within the 
meaning of this section.^ 


Note 10 

1. (’36) 23 AIR 1936 All 820 (825, 826) ; ILR (1937) All 272 : 166 I. C. 106 (FB), 

Md. Taq^i Khan v. Raja Ram, (Co-heirs of debtor are joint contractors _ AIR 

1918 All 61 and AIR 1927 All 209, held overruled.) 

'(’ 22 ) 9 AIR 1922 All 37 (41): 44 All 360 : 66 Ind Cas 171 (DB), Co/Zecforo/J'a«n 2 >wr 

V. Jamna Prasad, 

(’30) 17 AIR 1930 Mad 218 (220) : 53 Mad 480 : 122 lad Cas 504 (DB), 7?aya Rama 
V. Fakruddin Sahib. 

2. (’86) 23 AIR 1936 All 820 (825, 826) ; ILR (1937) All 272 : 166 Ind Cas 106 (FB), 
Md.Teig^i Khan v. Raja Ram. (Overruling AIR 1927 All 209). 

(’12) 14 Ind Cas 128 (128) (Cal), Arjun Ram Pal v. Rohima Banu. 

■'(’18) 5 AIR 1918 Low Bur 186 (137) : 9 Low Bur Rul 78 : 40 Ind Cas 858, Yag~ 
appa Chetty v. Mahomed. 

3. (87)24 AIR 1937 Cal 191 (192, 193) : 171 Ind Cas 712 (DB), Ahheawari v. 
Baburali. (It is only where the debt is one and indivisible that payment of 
interest by one of the debtors would interrupt limitation against all unless the 
cose came within Section 21 (2).) 

{See aleo (’86) 11 Cal 421 (427) (DB), Buasenteram v. Kamaluddin.l 
■ 4. (’29) 16 AIR 1929 Mad 419 (420) : 118 Ind Cos 302, Naraaimha v. Ibrahim. 


2.Lim.52. 
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Section 21 
Note 11 


11. Co-mortgagors — Acknowledgment or payment by 

one_Effect of, — An acloioxvledgment by one co-mortgagor will be 

effective ojily against him and cannot save limitation as against other 
co-nioi tgagors.' The reason is that apart from the provisions of this 
section, nnder section 19, an acknowledgment by one of several joint 
del)tors will save limitation only as against the person making the 
acknowledgincnt and not against his co-debtors. 

As regards the qnestion whether a payment nnder section 20 by 
one co-mortgagor will save limitation as against other co-mortgagors 
also, there is a conflict of decisions. The different views taken may be 
classified as follows: 

(i) The firat view' is that a payment by one of the co-mortgagors will 
not save limitation against the other co-mortgagors. This view 
is based on the ground that co-mortgagors are joint contractors 
witliin section 21 , sub-section (2).^ 


Note 11 

1. P39) 26 AIK 1939 Pat 451 (455) : 18 Pat 434 : 184 Ind Gas 597 (DB), EamesU- 
war Dayal v. Ram Das Sahu. 

(’02) 25 Mad 220 (233) (FB), Narayana Ayyar v. Venkataramana Ayyar. 
(Co-nioi tgagors are joint contractors and acknowledgment by one cannot save 
limitation against others.) 

(’28) 15 AIK 1028 All 387 (388) : 110 I. C, 561 (DB), Gaya Erasad v. Babu Ravi. 
(’36) 23 AIK 1936 All 820 (825, 826) : ILK (1937) All 272 : 166 Ind Gas 106 (FB), 
Mahomed Taqi Khan v. Raja Ram, (Acknowledgment by one of the heirs of a 
mortgagor does not save limitation against others.) 

2. (*41) 28 AIK 1941 Rang 37 (41, 46) : 1940 Rang L R 603 : 194 Ind Gas 177, 
(DB), Esoof Kareva v. Mrs. Nisvieyer. (Mahomedan brother and sister executing 
mortgage—Payment by one cannot save limitation against other Brother cannot 
be deemed to be sister’s agent.) 

(’39) 26 AIR 1939 Rang 287 (288, 289) : 134 Ind Gas 622 (DB), V So Maung v. 
J. Thom. 

(’29) 16 AIR 1929 Mad 881 (884) : 121 Ind Cas858 :53 Mad 119 (DB), 

V. Muihukufnaraswaini. 

(’20) 7 AIR 1920 Mad 418 (419) : 55 Ind Gas 763 (DB), Mnthii v. Mnhamxnad. 
(’15) 2 AIR 1915 Cal 652 (653) ; 26 Ind Cas 511 (DB), Baiknntagni v. Lai 
Chand. 

(’36) 23 AIR 1936 All 820 (825) : ILR (1937) All 272 ; 166 Ind Cas 106 (FB), 
Mahomed Taqi v. Raja Ram. 

(’18) 5 AIR 1918 Pat 646 (646) : 43 Ind Cas 351 (DB), Sarab Narain Das v. Top 
Ojha. (Successors of original mortgagors are joint contractors.) 

(’38) 25 AIR 1938 Mad 111 (112) : 175 Ind Cas ^26, NagayyaNaiduv. Ditraisami 
Naidu. (Purchasers from co-mortgagoi*s are joint contractors.) 

(’33) 20 AIR 1933 Cal 268 (269, 270): 143 Ind Cas 472 (DB), Dharanidhar Ghose 
V, Indranarayan Sinha. (Mortgage by A and B—B dying, leaving C, his son— 
Payment by A does not operate against C.) 

(’38) 25 AIR 1938 Cal 129 (132) : 176 Ind Cas 191 (DB), Aziztir Rahman v. 
Upendranath. (Do.) 

(’18) 5 AIR 1918 Oudh 152 (153) : 45 Ind Cas 613, A/nbarafc AH v. Gopiiiath. 
(Do.) 

[See also (’32) 19 AIR 1932 Cal 620 (621) : 59 Cal 1128 : 138 Ind Cas 740 (DB),, 
Jogesh Chandra v. .Voaind?*a Narain.'} 
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The balance of authority is in favour of this view. It is sub¬ 
mitted that this view is also correct on principle. The obligation 
of co-mortgagors to pay the mortgage debt is based on contract 
and prima facie, therefore, co-mortgagors are joint contractors. 
The fact that the sub-section specifically refers to mortgagees 
but does not specifically refer to mortgagors does not appear to 

be a sufficient reason for not giving the words “joint contractors” 
their natural meaning. 

(2) The second view is also to the effect that a payment by one of 

the co-mortgagors will not save limitation against other co- 
mortgagors. But the reason given is that under s. 20 (as in the 
case of section 19) a payment by one joint-debtor cannot save 
limitation as against other joint-debtors.'^ The difference between 
the first view and this view is this. Under the first view, a 
payment by one co-mortgagor would, if s. 20 stood alone, oi^erate 
against the other co-mortgagors also, but this result is averted 
by the operation of s. 21 , sub-section (2). But, under this second 
view even under section 20 itself, such payment would not save 
limitation against the other co-mortgagors. It is submitted that 
the latter view is not correct. It is now settled law that a 
payment under section 20 will save limitation as against all tlie 
persons who are liable to pay the debt. 

(3) The third view is that a payment by one co-mortgagor will 

save limitation against the other co-mortgagors also. This view 
proceeds on the ground that s. 21 , sub-s.( 2 ) is relevant only when 
the cpiestion is whether a certain person is or is not the duly 
authorized agent of another person for the purpose of making an 
acknowledgment or payment on his behalf. According to this 
view, where, independently of any question of agency, one 
person is competent by his act, to start a fresh period of limita¬ 
tion against another person, s. 21 , 8 ub-s.( 2 ) has no application 
at all. Hence, as under s. 20 , a payment by one co-mortgagor will 
save limitation against other co-mortgagors also, apart from 
any qtiestion of agency, S. 21, sub-s. (2) does not apply at all to 
the question.* But, in regard to the personal covenants of 


3. (’05) 27 All 575 (579) : 2 All L Jour 287 (DB), Ashanullah v. Dakkhini Din. 

See alto the obaervatiofis in the following cases, which indicate that payment 

and acknowledgment stand on the same footing ia this respect : 

(’18) 5 AIR 1918 Cal 707 (709. 710) : 44 Cal 978 ; 39 Ind Cas 705 (DB), Drojen- 
dra V. Hindusthan Co-operative Insr. Society Ltd. (Payment by principal debtor 
does not keep alive the debt against the surety.) 

(■17) 4 AIR 1917 Mad 895 (895, 896) : 32 Ind Cas 608, Kothandaraman Chetiy 
V. Shunmugant Chetty. (The words ‘joint contractors’ in 8. 21 would apply to a 
surety.) 

4. (’38) 20 AIR 1933 Pat 1 (5) : 12 Pat 93 : 140 Ind Cas 145 (DB), Badri Das v. 
Pasuputi Danerji, (Per Agarwala, J.) 

(’36) 23 AIR 1936 Pat 361 (362) : 163 Ind Caa 808, Sripati Samanta v. Lalji 
Sahu. (Distinction between joint contractors and the body of persons interested 
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Note 11 
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Section 21 
Note 11 


tho mortgagors, the liabilities are distinct and so, under S. 20, 
payment by one of the co-mortgagors will not save limitation 
as against the others unless the person making the payment is 
tho duly authorized agent of the person sought to be bound.^ 
In such cases, s. -21, sub-section (2) would be relevant as showing 
that one joint contractor is not, ipso facto, the agent of another 
joint contractor for the purpose of making an acknowledgment 
or payment on his behalf. It is submitted that this view also is 
not correct. The language of sub-s. ( 2 ) is general and does not 
warrant the view that the sub-section does not apply to cases 
where the act of one person binds another independently of any 
question of agency. Further, there is no reason for making any 
distinction between the liability of the co-mortgagors as regards 
the property and their liability on their personal covenants. 
In either case, the debt would be only one and the same for all 
the debtors. 


(4) The fourth view also is that a payment by one co-mortgagor will 
save limitation as against other co-mortgagors also. But, the 
reason given is that “the existence of the charge on the property 
is clearly something beyond the payment or acknowledgment 
which follow the w'Ords ‘by reason only of’ “ in s. 21, sub-s. (2).® 
It is submitted that the reasoning is not correct. It assumes 
that the existence of the charge is a determining factor under 
S. 20 in making a imyment by one of the co-mortgagors efifective 
against the others. This is not so. Under that section, the basis 
on which limitation is saved against all the co-debtors is that 
the debt is common to all of them. No special significance 
attaches to its being a secxcred debt. 


(5) In the undermentioned case,^ a payment by one co-mortgagor 
was held sufficient to save limitation under S. 20 as against other 
co-mortgagors also. But, no reference is made to the provisions 


in equity of redemption is that with the joint contractors there are number of 
separate single debts : for the persons interested in equity of redemption there is 
one single indivisible debt and a single indivisible security.) 

5. (’36) 23 AIR 1936 'Pat 361 (362) : 163 Ind Gas 808, Sripati Samanta v. 
Ijalji. 

[See also (’38) 25 AIR 1938 Pat 383 (385) : 174 Ind Gas 156 (DB), Baijnath 
Prasad v. Sati Lai Sahu. (According to ^Yort, .T. payment by one co-mortgagor 
will keep alive the mortgage against all but will not keep alive the personal 
liability of the other mortgagors—But according to Manohar Lall, J. payment 
by one mortgagor cannot save limitation against the other mortgagors.)] 

6 . ('36) 23 AIR 1936 Rang 504 (505) : 165 Ind Gas 828, V Tha Mo\. Palaniappa 
Chettiar. (But in case of a simple promissory note, x>aymeut by a debtor does not 
extend limitation against his co-debtor.) 

See also Note 6. 

7. (’35) 22 AIR 1935 Rang 473 (477) : 160 Ind Gas 314, V Sin v. XJ Tun Si. 
(Note that this case relies on A I R 1918 All 61 and AIR 1927 All 209 which 
have been overruled in A I R 1936 All 820 (F B).) 
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of s. 21 , sub-s. ( 2 ) at all. In view of the discussion above, the 
decision cannot be accepted as correct. 

(6) A mortgaged his property to B. B sub-mortgaged the property to 

C. It was held that a payment by A to C saved limitation for a 
suit by C, not only against A but also against B.® The reason 
given was that though the debt due by A and B was one and the 
same, they were not joint contractors. But, at the same time, 
it was pointed out that A and B were not co-mortgagors. Hence, 
the case did not touch the qxiestion whether co-mortgagors are 
joint contractor’s. 

( 7 ) In the undermentioned case,^ where there were two mortgagors, 

A and B, it was contended that a payment made by A alone 
would not be effective under section 20 to start a fresh period of 
limitation. This contention was overruled and it was held that 
the section did not require that the payment under it should be 
made by the entire body of persons liable to pay the debt. It 
is submitted that this case does not touch the question as to 
whether a payment by one co-mortgagor will save limitation as 
against the other co-mortgagor also.^*^ 

It has already been seen that the correct view under this section 
is that co-mortgagors are joint contractors and that a payment by 
one of them will not save limitation against the others. The further 
question arises whether this proposition applies only to cases of 
persons who have themselves jointly executed a mortgage in favour of 
another or whether it applies also to other cases where two or more 
persons may be jointly liable to pay a mortgage debt. This depends 
on the question whether the expression “joint contractors*’ in this 
section is confined to persons who have themselves jointly entered into 
a contract with another or whether the expression will include also 
other persons who may be jointly liable in respect of a contract. This 
question has been fully discussed in Note 8. 

A payment by one co-mortgagor does not save limitation as 
against others not only as regards their personal liability but also as 
regards their liability in respect of their share in the mortgaged pro^ 
perty. The reason is that the word “chargeable” in sub-s. (2) refers 


8 . (’18) 5 AIR 1918 Lab 310 (312, 313) : 1918 Pan Re No. 3 : 44 Ind Caa 213 
(DB), Bam Chand v. Mewa Ram. (Sub-mortgagor’s position is that of an 
acknowledged surety.) 

9. (’26) 13 AIR 1926 Cal 150 (151) : 90 Ind Cos 774 (DB), Achola Sundari v. 
Doman. 

10. (’32) 19 AIR 1932 Cal 620 (621) : 59 Cal 1128 : ISS^Ind Cos 740 (DB), Jogesh 
Chandra v. Monindra Narain. 

[See also (’38) 26 AIR 1938 Pat 383 (385) : 174 Ind Cos 156 (DB), Baijnath 
Prasad v. Satilal Sahu. (Observations of Manobar Lall, J. support the above 
view of the decision in A I R 1926 Cal 150.)] 
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not only to personal liability Vmt also liability in respect of property}'^ 
(See Note G.) 

Although a payment by one co-mortgagor does not save limitation 
as against the other co-mortgagors, such payment will save limitation 
as against the particular co-mortgagor who makes the payment.^' In 
such cases limitation will be saved not only in regard to the personal 
liability of the co-mortgagor making the payment hut also in regard 
to his liability in respect of his share in the mortgaged property}^ 
Further, such co-mortgagor’s share will be liable for the whole mort¬ 
gage debt and not merely for a proportionate part of it. The reason is 
that the mortgagee is entitled under the law to proceed against any 
part of the mortgaged property for the recovery of his debt.'^ 

Sub-section (*2) of this section, however, has no application to the 
case of a joint Hindu family in which the father as manager makes a 
payment on behalf of the family. Such a case will come within the 
l^rovisions of sub-s. (3) (b) of the section. Thus, where a decree on a 
mortgage is passed against the father and his sons who are members 
of a joint Hindu family and the father as manager of the family 
makes a payment towards interest, such payment will operate to save 
limitation not only against the father but against his sons as well.*'* 

Where a mortgage deed executed by two persons contains a 
default clause to the effect that on default in the x^ayment of the 
annual interest the mortgagee should be entitled to the ijossession of 
the mortgaged x>i’OX:)erty and where after default is committed, one of 
the co-mortgagors i>ays off the arrears of interest completely, and the 
mortgagee accei>ts such payment, the cause of action based on the 
default is w'ixied out and limitation for a suit for possession by the 
mortgagee will only run from the next default. In such a case, there 
is no question of the extension of the period of limitation by i^ayment 
by one of the co-mortgagors and hence sub-s. (2) of this section does 
not apply at all. Although payment by one of the co-mortgagors may 

11. (’39) 26 AIR 1939 Rang 287 (289) : 184 Ind Gas 622 (DB), XJ So Maung v. 
J. Thom. (Relationship of principal and surety does not exist between joint 

contractors.) 

(’29) 16 AIR 1929 Mad 881 (884) : 121 Ind Cas 858 : 53 Mad 119 (DB), Thayam- 
vial V. Mutliuktiviarasxcavii. 

[See however (’38) 25 AIR 1938 Pat 383 (385) : 174 Ind Cas 156 (DB), 

Prasad v. Satilal Sahu. (According to Wort, .J. x^^^jment by one mortgagor 
will keep alive the mortgage against all but not the liability on the personal 
covenant.)) 

12. (’29) 16 AIR 1929 All 380 (331) : 119 Ind Cas 437 (DB), Ghasi ^han v. 
Kishori. 

13. (’29) 16 AIR 1929 All 380 (381) : 119 Ind Cas 437 (DB), Ghasi Khan v. 
ICis/tori. 

14. (’29) 16 AIR 1929 All 380 (381) ; 119 Ind Cas 437 (DB), Ghasi Khan v. 
Kishori. 

15. (’38) 25 AIR 1938 All 638 (639) ; 179 Ind Cas 90, Eagghi v. Nathu LaU 
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not be sufficient to extend the period of limitation as against the other Section 21 
co-mortgagor such payment may be sufficient to discharge both the Notes 11-12 
co-mortgagors from the liability they may have incurred under the 
terms of the mortgage deed.'® 

12. Principal and surety—Acknowledgment or payment 

by one, whether will save limitation against the other, _ 

An acknoivledgment of liability by the principal debtor will save limi¬ 
tation only as against him and not as against the surety.' Similarly, 
an acknowledgment by the surety will save limitation only as against 
him and not as against the principal debtor. 

There is a conflict of decisions as to whether a vaifinent made 
by a principal debtor will save limitation as against the surety and 
conversely, whether a payment by the surety will save limitation as 
against the principal debtor. One view is that for the purpose of S. 20, 
the debts of the principal debtor and the surety are distinct and that, 
therefore, a payment by one of them cannot save limitation as against 
the other.^ Another view is that the debt is common both to the 


16. (’39) 26 AIR 1939 Lab 212 (21o), AUhillah v. Tshaq Mohammad. 

Note 12 

1. (’39) 26 AIR 1939 Nag 31 (32) : 179 Ind Cas 771, Suwalal v. Fazlc Itmsain. 
(This principle will apply to continuing guarantee also.) 

(’31) 18 AIR 1931 Lah 691 (694) : 13 Lah 240 (DB), Diyalu Mai v. Nandlui. 

2. (’04) 28 Bom 248 (251, 252) : 5 Bom L E 1020 (DB), Oopal Daji v. Oopal Sonu. 
(There is no presumption that principal debtor is agent of surety.) 

(’18) 5 AIR 1918 Cal 707 (709, 710) : 44 Cal 978 : 39;indCas705 (DB), Brojendra ' 
Kishore Roy v. Hi'n^usthan Co-operative Insurayicc Society Ltd. (This holds 
good even where the payment by the principal debtor is made with the knowledge 
and consent of the surety and even at his request.) 

(*38) 25 AIR 1938 Cal 129 (134) : 176 Ind Cas 191 (DB), Azizitr Rahma7i v. 
dranaih Sa^nanta. (Obiter.) 

(’ll) 9 Ind Cas 8 (9) (Mad), Sami Aiyangar v. Laxmi. 

(■17) 4 AIR 1917 Mad 895 (896) : 32 Ind Cas 608, Kothayidaraman CUetty \. 
Shunmuga^n Chetty. (The words ‘joint contractors’ in Section 21 (2) w'ould apply 
to a surety.) 

(’.30) 17 AIR 1930 Mad 112 (112) : 120 Ind Cas 576, Secretary of State v. C. R. 
Stibramania Iyer. (28 Bom 248 and 21 Mad L Jour 455 followed ; AIR 1919 
Lah 374 not followed.) 

(’34) 21 AIR 1934 Mad 639 (640) : 152 Ind Cas 464 (DB), Vaiyapnri Paiidaram 
V. Seetharavia Chettiar. (AIR 1918 Cal 707 followed.) 

(’25) 12 AIR 1925 Mod 132 (132) : 80 Ind Cas 932, Jaganadha Reddiarv. Laksh- 
viana Reddxar. (Liability of the endorser of a promissory note arises out of the 
endorsement and not on the note—A payment of money by the maker of the note 
and signed by him saves limitation only against the person liable on the note and 
has nothing to do with persons liable on the endorsement.) 

(*24) 11 AIR 1924 Nag 411 (412) : 20 Nag L R 140, Abde AH v. Askaran. (It was 
conceded that payment by the principal debtor in this case was not on behalf of 
■surety.) 

<*31) 18 AIR 1981 Oudh 310 (310) ; 132 Ind Cas 798 (DB), Jainarain Singh v. 
Parmeshar Murao. (Point not disputed.) 
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Section 21 surety jind tlio jirincipal debtor, and tliat, therefore, a payment by one 
Notes 12-13 of Dk'Hi iriU save limitation against the other also. This view involves 

the assuin])ti{)n that the principal debtor and the surety are not joint 
contractors within this sub-section.^ In some decisions^® belonging to- 
the iirst group, an opinion has been expressed that even viewing 
tlio debt as the joint debt of the principal debtor and the surety, they 
will bo Joint contractorsi within S. 21, sub-s. (2) and therefore a payment 
by one of them will not save limitation as against the other. In the 
undermentioned case‘ it was held that a payment by the principal 
debtor will not save limitation against the surety. But, beyond saying 
that an acknowlechnnent by a principal debtor will save limitation 
only against liim and not as against the surety, the judgment does not 
give any reason for its decision. 

The weight of authority is in favour of the first view. It is- 
submitted, however, that the view does not seem to be correct on 
jninciiilc. The debt is common to both the surety and the principal 
debtor although the contracts under which they are liable are dis¬ 
tinct.’’ Further, the third view referred to above that even if the debt 
of the surety and principal debtor is deemed to be common to both, 
they are joint contractors within the meaning of sub-section (2) of 
this section, does not also appear to be correct. The contracts under 
which the two are liable are distinct, though the debt is common. 

13. Partner, authority of, to acknowledge or pay on 
behalf of firm.—As seen in Note 6, sub-section (2) does not preclude 
an acknowledgment or payment by a member of any of the groups 
specified therein from being effective against the other members of the 


(’.S2) 19 AIR 1932 Rang 88 (89) : 10 Rang 398 ; 139 Ind Cos 138, U Ba Pc v. 1/a 
Laif. (Payment by surety did not extend limitation against the principal.) 

(“^5) 12 AIR 1925 Bom 244 ( 245 ): 49 Bom 202 : 86 Ind Cas 883 (DB), Raghavendra 
Gurttrao v. Mahipat Krishna. (The principal debtor and the surety can each 
keep his liability alive, though the remedy of the creditor may be barred as 
against the other on account of limitation.) 

3. (’40) 27 AIR 1940 Cal 401 (402 to 405): IL R (1940) 2 Cal 362 : 191 Ind Cas 608, 
Ranjii Kumar v. Kisori Mohan. 

(’19) 6 AIR 1919 Lah 374 (375) : 1919 Pun Re No. 105 ; 53 Ind Cas 586, Harhans- 
lal V. Nathji. (Dissenting from 28 Bom 248.) 

ISee (’18) 5 AIR 1918 Lah 310 (312, 313) : 1918 Pun Re No. 3 : 44 Ind Cas 213, 
Ram Chand v. Mexva 

{See also (’39) 26 AIR 1939 Rang 287 (289) : 184 Ind Cas 622 (DB), TJ So Maung 
V. J.Thom. (The observations of Mackney, J., in this case suggest that payment 
by principal debtor will save limitation against the surety also.) 

3a. (’17) 4 AIR 1917 Mad 895 (896) : 32 Ind Cas 608, Kotandaraman Chetty v. 
Shunmugam Chetty. 

(’18) 5 AIR 1918 Cal 707 (712) : 44 Cal 978 : 39 Ind Cas 705 (DB), Brojendra 
Kissore v. Hindusthan Co-operative Insurance Society Lid. (Per Mookerji, J.) 

4. (’31) 18 AIR 1931 Lab 691 (694) : 13 Lah 240 (DB), Diyalu Mai v. Nandhu. 

5. (’40) 27 AIR 1940 Cal 401 (402) : I L R (1940) 2 Cal 362 : 191 Ind Cas 608, 
Ranjit Kumar v. Kisori Mohan. 
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group where such members have authorised such acknowledgment or 
payment. Hence, an acknowledgment or payment by a partner will 
save limitation against the other partners also where the latter have 
atUliorised such acknowledgment or payment. Such authorisation need 
not be express and may be implied from the facts and circumstances 
of each case.^ Further, under the law, each partner has implied 
authority on behalf of all the partners to do all such acts as are 
necessary or usually done in the course of carrying on the business 
of the kind carried on by the firm of which he is partner. (See s. 19 
of the Partnership Act of 1932.) Hence, if the nature of the business 
of the firm is such that acknowledgments of liability or making part 
payments or payments of interest are things done in the usual course 
of the business, a i>artner may be presumed to have been authorized 
by the other partners to make such acknowledgments or payments.^ 
Thus, in a going mercantile concern, as an ordinary rule, each partner 
may be presumed to have authority to acknowledge and make payments 

Note 13 

1. (’19) 6 AIR 1919 Mad 1140 (1142, 1143) : 41 Mad 427 ; 45 Ind Ca.s 18 (FB), 
Veeranna v. Veerabhadrasivami. (Ovonuling 32 Mad 421 and 35 Mad 142.) 

(*25) 12 AIR 1925 Rang 30 (32) : 84 Ind Cas 391 : 2 Rang 367 (DB), Bala Singh 
y. Bhagwan Singh <& Sons. (Trading partnership — One partner ha.s implied 
authority to bind the other partners by signing a pro-note.) 

(’36) 22 AIR 1935 Lah 559 (560): 158 Ind Cas 2Q0,DayaldCo. v. Badha Kishan. 
(Endorsement made by a partner in the ordinary course of business and with the 
implied consent of the other partner binds the latter.) 

(’26) 13 AIR 1926 Mad 114 (115) i 92 I. C. 653 (DB), Alahadeva v. Baviahrishna. 
(*28) 15 AIR 1928 Mad 972 (975) : 112 Ind Cos 491, Chegaviull SaganmuU v. 
Goviyulaswaini. (Partner ipso facto has no authority to acknowledge or to make 
a part payment. But if he has general authority to contract debts or make 
payments he has implied authority to keep the debt alive and it is unnece.ssary 
to make out special authority.) 

2. (’88) 10 All 418 (419, 420) : 1888 All \V N 93 (DB). Gadu Bibi v. Farsotam. 
(’28) 15 AIR 1928 All 491 (491, 492) : 50 All 982 : 111 Ind Cas 143, Debi Dayal 

V. Baldeo. (When a joint Hindu family carries on busines.s, its members arc in 

a position of partners in regard to persons dealing with that business.) 

(’26) 13 AIR 1926 Mad 114 (115) : 92 Ind Cas 653, Mahadeva v. Bamakrishna. 
(’32) 19 AIR 1932 Lah 456 (456): 137 Ind Cas 771, Kuljas Bam v. Wishan 
Singh. (A I R 1926 Lah 616 Followed.) 

(’09) 4 Ind Cas 708 (709) : 32 All 51, Balia Parshad v. Bahu Parshad, (Case of 
managing partner.) 

(■16) 3 AIR 1916 Bom 119 (121) : 38 Ind Cas 873 (DB), Abdullai v. Banchodlal. 
(Partner appointed vahivatdar by Court to manage business of partnership can 
acknowledge or pay on behalf of the firm.) 

(’99) 1899 Pun Re No. 45, p. 216, Bichhalal v. Jai Parshad. 

[See observations in (*14) 1 AIR 1914 Mad 609 (612) : 37 Mad 146 : 21 Ind Cag 
634, K. B. V. Firm v. Sitharamaswami. (An opinion was expressed in this 
case that the cases to the contrary reported in 32 Mad 421 and 35 Mad 142 
should be reconsidered.)] 

[But see (’16) 3 AIR 1916 Mad 508 (509) : 28 Ind Cas 845 (DB), Veerappa 
Chetty V. Chidambaram Chettey. (Even if a partner was put in charge of a 
branch of partnership business and was himself a partner that alone will not 
justify the presumption that he was authorized to bind the firm by payment or 
acknowledgment.)] 
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on behalf of the But, in the case of partnerships which are not 

of such a character, as for instance, a mining company, a farming 
company, a firm of attorneys, etc., there is no such implied authority.^ 

Moreover, even in the case of partnerships to which the pre- 
snmi>tion of agency above referred to api^lies, the presumption will 
hold good only in tlie case of acknowledgments or payments made in 
the coinse of the partnership hiisinessf Thus, where an acknowledg¬ 
ment is made by a partner in the course of proceedings relating to his 
insolvency, he cannot be considered as acting in the course of the 
])artncrship business and the acknowledgment cannot be used as 
against the other partners.^^ Further, where a partner purports to 
acknowledge only his own liability and not that of the partnership as 
a whole, his acknowledgment cannot save limitation as against the 
other partners.” 

The presumption of agency above referred to does not apply in 
the case of a partnership which has ceased to he a going concern? 
Hence, after a partnership has been dissolved, an acknowledgment or 
payment made by one of the ex-partners in respect of a debt which 
was a partnership debt cannot bind the other ex-partners.** But, even 

3. (’39) 26 AIR 1939 Lali 397 (398) ; 184 Inti Cas 734, Gidsaran Das v. Brij 
Mohan. 

(’86) 10 Bom 358 (362), Previji Ludha v. Dossa Doongersi/. 

(’32) 19 AIR 1932 Bom 316 (318, 319) : 138 I. C. 805, Gordhandas v. Bhulabhai. 
[See (’73) 10 Bom H C R 319 (322) (DB), Pretnabhai HeviabJtai v. T.H.Brown. 
(One partner can bind firm by giving promissory note or drawing bill of 
exchange.) 

(’88) 1888 Bom P J 147, Bavji v. Naraijandas.^ 

[But see (’09) 2 Ind Cas 309 (310) : 32 Mad 421 (DB), Valasubramania PiUai 
V. Bamanathan Chettiar. (Authority cannot be presumed even in a going 

mercantile concern.)] 

4 See (’73) 10 Bom H C R 319 (322) (DB). Previabhai Hemabhai v. T, H. 
Broivn. (No authority to draw bill of exchange or give promissory note.) 

5. (’17) 4 AIR 1917 Mad 518 (518) : 36 Ind Cas 389 (DB), Kissendoss v. Khatau 
Mahanjee Spinning d Weaving Co., Did. 

6. (’17) 4 AIR 1917 Mad 518 (518) : 36 Ind Cas 389 (DB), Kissendoss v. Khatau 
Makanjee Spiyining & Weaving Co., Dtd. 

7. (’01) 3 Bom L R 144 (150) (DB), Baldco Das v. Manekchand. 

8. (’89) 1889 Pun Re No. 140, p. 477, Naubat Pai v. Seva Ttavi. (Where tho 
firm merely exists for the purpose of winding up its affairs, one partner cannot 
sign acknowledgments on behalf of the firm.) 

(’16) 3 AIR 1916 Low Bur 75 (76) : 36 Ind Cas 225 : 8 Low Bur Rul 363 (DB), 
Malayandi Chetty v. Narayanan Chetty. (When a money lending firm is being 
wound up, one partner cannot give an acknowledgment for a subsisting debt so 
as to bind the firm.) 

(’25) 12 AIR 1925 Nag 268 (270) : 85 Ind Cas 775, Sheonarain v. Babu Lai. 

9. (’86) 10 Bom 358 (362, 363), Premji Lttdha v. Dossa Doongersey. 

(’26) 13 AIR 1926 Mad 114 (115): 92 I. C. 653 (DB), Mahadeva v. Ramo&rishfta. 
(’98) 8 Mad L Jour 261 (262) (DB), Eajagopala Pillai v. Krishnasami Chetti, 
(Where a partnership is dissolved by the death of one of the partners, the survivuog 
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in sucli cases, a partner who has been authorized to wind up the 
business^*^ or to collect and pay the debts of the partnership, or w'ho 
has been appointed a receiver with the consent of the other partner 
to realise assets, to v<^xj debts and do other acts,*^® will be considered 
as having authority to acknowledge or make payments in respect of 
such debts so as to save limitation.'^ 

Under s. 45 of the Partnership Act of 1932, notwithstanding the 
dissolution of a firm, the partners will continue to be liable as such to 
third parties for any act done by any of them which would have been 
an act of the firm if done before the dissolution, until public notice is 
given of the dissolution. There was a similar provision contained in 
s. 264 of the Contract Act before the Partnership Act of 1032 w^as 
passed. Hence, notwithstanding the dissolution of a firm, if the creditor 
has no notice of such dissolution and an acknowledgment or payment 
is made by a partner in respect of a partnership debt, the acknowledg¬ 
ment or payment will save limitation against the other partners also. 
The reason is that in such cases, by virtue of the provisions above 
referred to, the presumption of agency applicable to going concerns 
will apply also to dissolved partnerships, so far as third parties, like 
creditors of the firm, w ho are ignoj'ant of the dissolution of the firm, 
are concerned.'^ 


partners cannot bind the representatives of the deceased partner by their acknow¬ 
ledgment of n debt of the firm unless they are specially authorised to do so.) 

(■25) 12 AIR 1925 Nag 268(269, 270): 85 IndCas 775, Sheo Narain v. Babxi. (Do.) 

(’16) 3 AIR 1916 Mad 235 (236) : 30 Ind Gas 675 (DB), MutJmswami Nadan v. ' 
Sankaralingavi Chetty. 

10. (’29) 16 AIR 1929 Lah 266 (267) ; 118 Ind Gas 529, Pahumal v. ChunilaL 
(But the question whether a particular partner was authorized to wind up the 
business is mixed question of law and fact.) 

10a. (’37) 24 AIR 1937 Mad 764 (766) : 174 Ind Gas 22, Kt ishnayya v. Seetha- 
ramayyn. 

See also Note 52 under S. 19 and Note 22 under S. 20. 

11 . (’16) 3 AIR 1916 Mad 235 (236, 237) : 30 Ind Gas 675 (DB), Miilhuswami 
Nadan v. Snnlcaralingavi Chetty. (Partner authorized to pay debts—From this 
the lesser power of acknowledging debts can be inferred.) 

12 . (’32) 19 AIR 1932 Bom 316 (319) : 138 Ind Ca.s 805, Gordhan Das v. Bhtila 
Bhai. (In absence of proof and knowing© of dissolution by creditors, signature of 
partner to acknowledgments must be deemed to be on behalf of other partners.) 

(’02) 26 Bom 42 (49) : 3 Bom L R 484 (DB), Dalsukh Bam v. Kalidas. (Burden 
of proving that the creditor had notice of dissolution is on the partner who asserts 
that the creditor bad such notice.) 

(’30) 17 AIR 1980 Bom 236 (237, 238) : 125 Ind Gas 442, Krishnabai v. Varji- 
vandas Jagjivandas. (10 Bom 358 distinguished on the ground that it must be 
assumed in that case that the creditor had knowledge of the dissolution of the 
firm.) 

(’29) 16 AIR 1929 Cal 714 (716) : 56 Cal 556 : 121 Ind Gas 741, Bengal National 
Bank Lid. ▼. JaUndra Nath. 

(’26) 13 AIR 1926 Lah 616 (616, 617) : 7 Lah 403 ; 99 Ind Gas 563 (DB), Ganda 
Singh v. Bhag Singh. (But where on the date of the acknowledgment the part¬ 
ners have ceased to do business and the fact was within the knowledge of ilie 
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Section 21 Suppose, after the dissolution of a firin, of which the creditor has . 

Notes 13-14 no notice, one of the partners makes an acknowledgment or payment in 

resi)ect of a partnersliip debt. Will such acknowledgment or payment 
bind the estate of a deceased partner? It was held by the Bombay 
Higii Court in the undermentioned case*® that the acknowledgment 
or imyinent will bind the estate of the deceased partner. The reason 
given was that in such cases, the presumption under S. 264 of the 
Contract Act, of the contimiance of the firm must be made even 
against the estate of the deceased partner. Further, it was held that 
s. 261 of the said Act only provided that the estate of a deceased 
]iartnor would not he liable in respect of any obligation incurred by 
the firm after his death, As in the case of an acknowledgment under 
s. 10 or payment under S. 20, no fresh obligation is incurred, the 
above provision did not form any objection to holding that the estate 
of the deceased partner was bound by the acknowledgment or payment 
made by one of the partners after his death. 

It is submitted that the above ruling would not be good law 
under the Partnership Act of 1932, the proviso to s. 45 of which 
provides that the estate of a partner w'ho dies is not liable under S. 45 
(corresponding to S. 264 of the Contract Act) for acts done after his 
death. The I'eason is that the expression “acts done” is wide enough to 
include acknowledgments of liability and part payments or payments 
of interest. 

Under s. 4 of the Limitation Act of 1859, an acknowledgment by 
071 agent w-as not recognised. Hence, under that Act one partner 
could not acknowledge on behalf of another even if he was authorised 
by the latter to do so.*"* 

14, Hindu trading family. — Where a joint Hindu family 
carries on business, the members of the family are in the position of 
jiai'tners in regard to persons dealing with the business. Hence, as 
in the case of other partnerships, an acknowledgment or payment by 
amj member of the family made in the course of the business may be 
IJresumed to be authorised by the other members of the family.* 

'person in whose favour the acknowledgment was made, one partner has no power 
to make an acknowledgment so as to save limitation against the other.) 

(’29) 16 AIR 1929 Lah 266 (267) : 118 Ind Cas 529, Palm Mai v. Chtini Lai. 

(’26) 13 AIR 1926 Mad 114 (115) : 92 Ind Cas 653 (DB), Maliadeva v. Ra^na 
Krishna, 

13. (’35) 22 AIR 1935 Bom 357 (358. 359) : 60 Bom 5 : 158 Ind Cas 159 (DB), 
Pabu V. Dayambai, 

14. (’67) 2 Agra 370 (374) (DB), Ba7iarasee Dass v. Khooshal Chu7id. 

Note 14 

1. (’37) 1937 Mad W N 1312 (1313), Karayana Iyer v. I^arayana Iyer. (But 
this presumption will not apply to an acknowledgment made by one of the 
members after partition — In such a case the onus of proving that he was 
authorized by the other members to give the acknowledgment will be on the 
plaintiff.) 

(’28) 15 AIR 1928 All 491 (491, 492) ; 50 All 982, Deb% Dayal v. Baldeo, 
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Similarly, the presumption applicable to partnerships, viz., that Section 21 
even after dissolution a partnership must be deemed to be continuing Notes 14-16 
as regards creditors and others dealing with the firm who have no 
notice of the dissolution, will also apply to a Hindu trading family. 

Hence, even after partition in the family, if the creditor has no 
notice of such partition, an acknowledgment or payment made by 
any member of the family in the ordinary course of business will be 
binding on the other members of the family also." 

15. Kxecutors. — An executor can make acknowledgments of 
liability under s. 19 and payments under s. 20 on behalf of the estate.^ 

Where there are more than one executor, an acknowledgment or pay¬ 
ment by one of them alone will not be effective against the others.^ 

16. Joint mortgagees, — In the case of Joint mortgagees, 
there is no question of any payment by them under s. 20. But, they 
can make an acknowledgment of liability under S, 19 so as to save 
limitation for a suit for redemption by the mortgagor. 

As seen in Note G, an acknowledgment under s. 19 operates only 
as against the person making it and not against others who may bo 
jointly liable with him. Hence, even under S. 10 itself, an acknow- 
ledgrnent by a co-mortgagee will not operate against the other 
co-mortgagees for purposes of limitation, except where Uio latter 
have authorised him to make the acknowledgment.* The object of 
sub-section (2) of this section in such cases is to provide that the mere 
fact that persons stand to each other in the relation of co-mortgagees 
will not make them agents for each other for the purpose of making 
acknowledgments under section 19.*^ 

Although an acknowledgment under s. 19 will be effective against 
the particular person who makes the acknowledgment irrespective of 
its effect with regard to others who may be jointly liable with him, 
an acknowledgment of liability by a co-mortgagee will be ineffective 

2. (’30) 17 AIR 1930 Bom 236 (237) : 125 Ind Cas 442, Krishnabai v. Varjivan- 
das. 

Note 15 

i 

1 . (1864) 2 Mad H C R 84 (85), Baja Iswara Das v. Richardson. 

2, (’67) 8 Suth W R 63 (63), Chunder Kant MitUr v. Ramnarain Dey Sircar, 

(The admission of one executor would not bind another, at any rate, if the 
admission was not made in the character of executor.) 

:See also Note 66 to section 19. 

Note 16 

1 , (’07) 1907 Pun L R No. 43, p. 236 : 1907 Pun W R No. 23 (FB), Ghxilam 
Haider Shah v. Ohulatn Muhammd Khan. 

(’10) 6 Ind Cas 992 (994) : 1910 Fun Be No. 39, Qanga Ram v. Pokhar Das. 

■(’09) 4 Ind Cas 679 (681) (All), Jaigopal Misir v. SJieo Sagar Singh, 

la. See (’41) 28 AIR 1941 Pat 147 (160) : 19 Pat 938 : 189 Ind Cas 855 (DB), 

Mukh Narain v. Ramlochan Titcari. (Under 8. 21 (2) acknowledgment by one 
of several mortgagees is insufficient to provide a fresh period of limitation.) 
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even to sustain a suit for redemption of such co-mortgagee’s share in 
the mortgage. The reason is that the entire mortgage must he treated 
as one indi\ isiblo unit and redemption of a portion of the mortgage 
alone cannot he allowed under the law except in certain special 
circumstances.” Where, however, the mortgagees have i)artitioned the 
mortgagee right and each of them is in separate possession of a iDortion 
of tlu' mortgaged property, an acknowledgment by one of them can be 
used in a suit for redemption of the particular share which is in his 
enjoyment.'^ 

Where A and B are two co-mortgagees and A dies with the result 
that the entire mortgagee right becomes vested in B, there is no longer 
any question of co-mortgagees and hence, an aeknowl^gment by B 
after a’s death in such circumstances will be sufficient to keep alive 
the right of redemption.'* 

Ihidcr tlie Acts of 1859 and 1871, an acknowledgment of the 
light of redemption was required to be made by the mortgagee or 
some iicrson claiming under him. Where there w'ere more than one 
mortgagee or more than one person claiming under the mortgagee, 
the expression “mortgagee” or “some person claiming under the 
mortgagee ” was held to mean all the mortgagees or all the persons 
claiming under the mortgagee.® Further, under the above Act-s an 


2. (’96) 18 All 4-58 (460) : 1896 All W N 147, Dharma v. Bahnaktind. (17 Bom 
173 followed—Case of mortgage in which interest of each mortgagee could not be 
apportioned so as to allow of the mortgage being redeemed piecemeal—Whole 
suit is liable to be dismissed.) 

(’12) 14 Ind Cas 132 (133): 34 All 371 (DB), Jwala Prasad v. Achay. (18 All 458. 
followed.) 

(’04) 1 All L Jour 355(357), Hanuman Prasad v. Baghitnandan Singh. (Acknow¬ 
ledgment was made by the mortgagee for himself and as agent of his.co-mortgagee, 
but owing to the fact that it was so made when Limitation Act of 1859 was in 
force which did not provide for acknowledgment by agents, the redemption suit 

was dismissed.) 

(’34) 21 AIR 1934 Lah 293 (293) : 151 Ind Cas 385, Ahmad Shah v. Karlar. 

(’ll) 10 Ind Cos 238 (240) (All), Chunni v. Hukum Singh. 

(’20) 7 AIR 1920 Lah 516 (516, 517)rS7 Ind Cas 463 (464), Nadar Shah v. Ishar 
Das. (The 'fact that each branch of the family was recorded as having one-sixth 
share would not have entitled the plaintiff to sue for redemption piecemeal.) 

3, (’30) 17 AIR 1930 Bom 466 (475): 54 Bom 625 : 128 Ind Cas 417(FB), Motilal 
Jadav V. Samal Bechar. (17 Bom 173 distinguished.) 

(’09) 2 Ind Cos 469 (470) (DB) (Bom), Hiralal Icchalal v. Narsilal. 

[See also (’10) 6 Ind Cas 190 (191) (DB) (All), Sheonandan Singh v. Achhdbar 
Singh, (Equity of redemption vesting in one co-mortgagee — In a suit for 
redemption by him, acknowledgment by defendant or some person through 
whom be derives his title may be relied on.)] 

4, (*15) 2 AIR 1915 Mad 962 (965) ; 28 Ind Cas 69, K.alliani Avima v. Nara¬ 
yanan Nambiar. (The defendants in this case claimed to derive title through B 
alone.) 

5. (’15) 2 AIR 1915 Mad 951 (951) : 26 Ind Cas 127 (DB), :Muhammadc v. Mayi 
Kunhi Haji. (Mortgage in favour of Karnavan of Malabar tarwad — Acknow- 
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acknowledgment by an agent was not valid.® Hence, there could be Section 21 
no qxiestion of one of several mortgagees acting as the agent of the Notes 16-17 
others for purposes of an acknowledgment. 

17. Acknowledgment or payment by one of several 
judgment-debtors, — An acknoxoledgment by one of several 
co-judgment-debtors will save limitation only against him and not 
against the other judgment-debtors.^ A payvient under S. 20 by one of 
several joint judgment-debtors will prima facie save limitation as 
against all the judgment-debtors. But, where the decree has been 
passed against them in their capacity as joint contractors, partners, 
executors or mortgagees, the payment will, under sub-s. (2) of this 
section, save limitation only against the particular judgment-debtor 
who makes the payment and not as against the others.^ 


ledgment by anandravan—Anaudravan not *peison claiming under mortgagee’— 
Treating him as co-mortgagee acknowledgment by one co-mortgagee is not siifti- 
cient to save limitation.) 

(’93) 17 Bom 173 (177, 178) (DB), Bhofjilal v. Amritlal. 

(’09) 1 Ind Cns 203 (204) (DB) (Mad), Vailcitnia Bhalda v. Kunni Pahhi Bcari. 
(In this case the mortgagee making the acknowledgment had subsequently 
acquired the whole ot mortgage property— TIcUl, the acknowledgment being not 
valid at the time it was made did not save limitation.) 

(’09) 1 Ind Cas 204 (204, 205) (DB) (Mad), Oanpathy A’atcAoi v, Makki Kcyi, 
(17 Bom 173 followed.) 

(’77) 1877 Pun Re No. 61, Mt. Mah Bibi v. Motan Mai. (Single mortgage in 
favour of number of persons — Acknowledgment by one mortgagee cannot give 
new period of limitation in respect to share or portion of property mortgaged, 
but is absolutely without effect.) 

(’88) 1888 Pun Re No. 157, p. 420, Hakikat Rax v. Gangadas. (Do.) 

(’ll) 10 Ind Cas 238 (240) (All), Chunni v. IJukum Sinngh. (Entry in a khewat 
is sufficient acknowledgment if made by all the mortgagees.) 

(1900) 1900 Pun Re No. 62, p. 240, Bhawani Das v. Muhammad Yusuf. (Sole 
heir of original mortgagee is “person claiming under mortgagee’’ though he has 
sons who have taken an interest by birth in the mortgagee right.) 

6. (’88) 1888 Pun Re No. 157, p. 420, Hakikat Rax v. Gangadas. 

(’80) 1880 Pun Re No. 85, p. 204, Hakim Devi Dyal v. Prab Dyal. 

[But see (’78) 1878 l*un Re No. 78, Khair Md. v. Ahmiulin.'] 

Note 17 

1. (’12) 13 Ind Cas 702 (704) (DB) (Cal), Chandra Ktwiar v. Ram Din. (27 All 
575 followed.) 

('12) 14 Ind Cas 1 (2) (DB) (Cal), Nanda Lai Marwari v. Rampal Singh. 

(’14) 1 AIR 1914 Cal 764 (765) : 22 Ind Cas 709 (DB), Ban Behary Kapur v, 
Jnanendranath Ghosh, 

(’17) 4 ATTt. 1917 Cal 422 (424) : 37 Ind Cas 738 (DB), Jogendra Pd. v. Asutosh. 

{See (’08) 1908 Pun Re No. 64, p. 270, Bhagtvan Singh v. Mohanlal.'] 

Bee also Note 64 to Section 19. 

2. (’27) 14 AIR 1927 Cal 193 (196) : 98 Ind Cas 381 (DB), Rajtilak Narayan v, 

Mufutuddi. (Mortgage decree against several persons who are not joint contract 
tors_Payment by one saves limitation against all.) 

(’88) 20 AIR 1983 Pat 1 (4) : 12 Pat 93 (DB), Badri Das v. Pasupathi. (Do.) 

[S« also (’38) 26 AIR 1938 Pat 395 (396) : 176 Ind Cas 876, Ram Ranbijaya 
Prasad y.Nagesar Tiu'ari. (One judgment-debtor becoming insolvent—Receiver 
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18. “Chargeable,” meaning of. —See Note 6. 

19. Acknowledgment or payment by Hindu widow, 
whether binding on reversioners. — Before the enactment of 
tiuh-s. (:i) cl. (a) of tlii.s section in 1027, it was held that an acknowledg- 
2 n(.-nt of liability or payment under S. 20 by a Hindu widow would 
not hind llie reversioners succeeding to the estate after her.^ These 
decisions arc no longer law now since the enactment of the above 
clause under which it is expressly provided that such payment or 
acknowledgment will be binding on the reversioners.^ 


20. Acknowledgment or payment by manager of Hindu 
joint family — Sub-section (3) clause (b), — This clause which 
was introduced into the section by the Limitation (Amendment) Act, 
I of 1927, gives legislative effect to the decisions^ which prior to its 

making piijnicnt on his behalf—Such payment would not save limitation against 
other judgment-debtor.)] 

[See however (’38) 2-5 AIR 1933 All 638 (639) : 179 Ind Cas 90, liagghi v. 

Kathu Lnl. (The latter part of the above rule does not apply where the judg¬ 
ment-debtors constitute a Hindu joint family and a payment is made by the 
manager—Special provision is made for such a case in sub-s. 3 (b) of S. 21.)] 
[But see (’05) 27 All 575 (579) (DB), Ashanullah v. DakkhinL (Under S. 20 
payment by one co-debtor saves limitation only against him and not against 
others — Submitted view is not correct.) 

(’39) 26 AIR 1939 All 230 (231) ; ILB (1939) All 258 : 181 Ind Cas 490 (DB), 
liain Kuviar v. Hira Lai. (Do.)] 

Note 19 

1 . (’30) 23 AIR 1936 All 858 (859): 166 Ind Cas 182 (DB), Tej Bahadur v. Koihi 
liadha Kishan-Oopi Kishan. (Right of suit barred before the amendment — 
Acknowledgment by widow not being binding on reversioners — Bight held was 
not revived by amendment.) 

(’13) 19 Ind Cas 291 (295) : 40 Ind App 74 : 35 All 227 (PC), Soni Bam v. 

Kanhaiya Lai. (Confirming in appeal 3 Ind Cas 725.) 

(’25) 12 AIR 1925 Cal 862 (864, 866) ; 86 Ind Cas 353 (DB), Mohini Mohan v. 
Sarat Siindari. 

( 25) 12 AIR. 1925 Na« 207 (210) : 82 Ind Cas 1052, Laxmi v. Venkata Bao. (If 
an acknowledgment by a limited female heir would not extend limitation as against 
the reversionary owner, much less a renewal mortgage by a trespasser would 

extend it.) 

[But see (’28) 15 AIR 1928 Mad 972 (975) : 112 Ind Cas 491, Chegamnll v. 
Govinda^vami. (Hindu widow can keep alive debt by making payment under 
S. 20, Limitation Act — 35 All 227 (P C) distinguished.)] 

2, (’37) 24 AIR 1937 Pat 40 (42) : 16 Pat 45 : 166 Ind Cas 555 (DB), Darogi Bat 
y.BasdeoMahio. (Caseof borrowing and acknowledgment by daughter succeeding 
to father’s estate.) 

Note 20 

1 . (‘ 14 ) 1 AIR 1914 All 98 (99) : 36 All 264 : 23 Ind Cas 429 (DB), Indar Bal v. 
Mexvah. 

(’28) 15 AIR 1928 Pat 156 (158) : 6 Pat 811 : 109 Ind Cas 635 (DB), Bajrangi 
Prasad Singh v. Kesho Singh. 

(’25) 12 AIR 1925 All 174 (17-5) : 85 lud Cas 330 (DB), Sanival Das v. Saiyid 
Alt. 

(’93) 17 Bom 512 (513, 514) (DB), Bhasker Tatya Shet v. Vijalal Nathu. (In the 
absence of proof to the contrary manager must be taken to be an agent authorized 
ior making acknowledgments under S. 19.) 
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enactment had held that the manager of a Hindu joint family could 
make acknowledgments and payments so as to save limitation in regard 
to liabilities which were binding on the family. The clause provides 
that such payment or acknowledgment must be deemed to be made 
on behalf of the family.^ 

An acknowledgment or payment by the manager need not be 
expressed as made in his capacity as manager.^ But, an acknowledg¬ 
ment or payment by the manager in his individual capacity will not 

■t’25) 12 AIR 1925 Cal 1153 (1157) ; 88 Ind Cas 1025, ffari ^lolian v. Sourendra. 

(’19) 6 AIR 1919 Cal 7 (7, 8) : 52 Ind Cas 436 (DB). Chandra Kanta v. Bchari 
Lai. (Payment by manager saves limitation.) 

{ 16) 3 AIR 1916 Cal 747 (749) : 31 Ind Cas 30 (DB), Uar Prosad v. Jiindcsivari. 

(’10) 5 Ind Cas 484 (485) : 37 Cal 461 (DB), Saroda Charan v. Ditrga Itam De. 

(’24) 11 AIR 1924 Lah 611 (613) : 82 Ind Cas 96 : 5 Lah 317 (DB), Thaknr Das 
V. Putli. 

(’84) 1884 Pun Re No. 99, p. 280, Narsingh Das v. Bachatar Singh. 

■( 19) 6 AIR 1919 Mad 370 (373) : 53 Ind Cas 878, Thanliamnial v. Kunhaintna. 

(’17) 4 AIR 1917 Mad 518 (518) : 36 Ind Cas 389 (DB), Kissendoss v. Khatau Co. 
(Acknowledgment contained in insolvency petition of the managing member is 
however not binding on the other members of the family.) 

■(’15) 2 AIR 1915 Mad 506 (508) : 26 Ind Cas 911 (DB), Chidavihai'a}ti Chetty v. 
Ramaswami Chettiar. 

.(’82) 5 Mad 169 (170) (FB), Chinnaya Nayndu v. Oiirunathayn Chctti. (Over¬ 
ruling 1 Mad 385.) 

(’25) 12 AIR 1925 Oudh 394 (395) : 86 Ind Cas 693, Sitla Baksh v. Jagatiml 
Singh. ^ 

.(’22) 9 AIR 1922 Oudh 135 (137) : 25 Oudh Cos 89 : 68 Ind Cas 196, Ravi Autar 
V. Beni Singh. 

2. (’39) 26 AIR 1939 Nag 156 (157) : ILR (1939) Nag 235: 182 Ind Cas 573 (DB), ‘ 

Narain Chouthvial v. Rama Jago. (Fact that other member had joined manager 

in borrowing the loan cannot impair representative capacity of manager _ Per 

Niyogi, J., in Order of Reference.) 

(’39) 26 AIR 1939 Pat 490 (492) : 180 Ind Cas^Q5{DB).Thaku.r Praaady. Ajodya 
Prasad. 

'(’38) 25 AIR 1938 All 638 (639) : 179 Ind Cas 90, Ragghi v. Naihu Lai. (Decree 
on mortgage passed against father and sons forming joint Hindu family—Father 
making payment towards interest on behalf of family to stay eicccution of decree 
—Payment operates to save limitation under S. 21 (3) (b) both as against himself 
and his sons.) 

((■30) 23 AIR 1936 Mad 871 (875) : 170 Ind Cas 749 (DB), Avibalavana Pillai v. 
Qoiori Amvial. 

iSee (’85) 22 AIR 1936 Cal 648 (649) : 158 Ind Cas 512, Annada Charan v. 
Jhatu. 

(’30) 17 AIR 1930 Pat 801 (303) : 9 Pat 747 (DB), Hasan Iina7H v, Drahmdeo.'} 

3 . (’16) 3 AIR 1916 Cal 747 (749): 31 Ind Cas 30(DB). i/ar Prosodv. Bindcatt-ari. 

(’25) 12 AIR 1926 Cal 1163 (1167) : 88 Ind Cos 1026, Hari Mohan v. Sourendra. 

.(•19) 6 AIR 1919 Mod 370 (372) : 53 Ind Cas 878 (DB), Thankamtnal v. Kun^ 

hamma. 

(’86) 23 AIR 1936 Mad 871 (875, 876) : 170 Ind Cas 749(DB),A7nbaIavanaPillai 
V. Ooturi Ammal. (Where the manager is also liable in his private capacity to 
same creditor, it must be shown that his payment or acknowledgment was in his 
capacity as manager.) 


Section 21 
Note 20 


2.Lim.63. 
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Section 21 be binding on tlic otliev ineinbcrs of the family.^ Thus, it has been 

Note 20 held that wljero the manager of a joint family mentions a debt in the 

schedule of delits filed by him in the course of proceedings for his 
1 eing adjudicated an insolvent, the admission is made by him in his 
individual capacity and does not bind the family.*^ 

The clause applies only where the liability in question is a joint 
faniily liability. Where the liability has been incurred by the members 
of the family in their individual capacity, the manager cannot, as such, 
acknowledge or make payments on behalf of the other members of the 
family.'’ A liability which has been incurred by the act of all the 
members of the family will be as much a liability of the family as a 
liability incurred by the vianager on behalf of the family.' The fact 
that the liability has been incurred on behalf of a joint family need not 
appear on the face of the document under which a loan is borrowed. 
Such fact may be i)roved by oral evidence.'* 


The authority of the manager under this clause will apply only 
so long as the family continues to be joint. Hence, although the family 
icus joint when the liability was incurred, if at the time of the 
acknowledgment or payment by the alleged manager the family is 
divided, the acknowledgment or payment will not bind the other 
members of the family.® But, even in such cases, it was held that if 


4. (’17) 4 AIR 1917 Mad 518 (519): 36 ladCas SSd (DB), Kissendossv. KhatauCo. 
[See ('93) 20 Cal 18 (21), Aghore Nath v. Grish Chimder.^ 

5. (17) 4 AIR 1917 Mad 518 (519); 36 Ind Cas 389 (DB), JEisscrtdoss V. Co. 

6. (’41) 28 AIR 1941 Pat 208 (209), JnroRatitov. AdhikajidaPradhano. (25 Mad 

220 (FB) followed.) 

( 02) 25 Mad 220 (234) (FB), Naraijan Ayyar v. Venkataramana Ayyar, 

(’15) 2 AIR 1915 Cal 652 (653) : 26 Ind Cas 511 (DB), Baikuntagnx x.BalChand. 


[Sec (’20) 7 AIR 1920 Mad 352 (353) : 54 Ind Cas 318, Duraisicami Aiyar v. 

Krisivaier. (Pro-note by father and son-Payment by father-//cfd in circum¬ 
stances of ease that father xiAS authorised io pay on behalf of son also although 
the transaction was not a family transaction.)] 

7. (’36) 23 AIR 1936 Mad 871 (875): 170 Ind Cas749 (DB), Anibalatnun v. Gotori. 
(The words of S. 21 (3) (b) are not limited only to cases in which the original 
contract has been entered into by the manager alone.) 

7a. (’40) 27 AIR 1940 Cal 137 (140) : 186 Ind Cas 891 (DB), Sisfur Chand v. 
Bajani Kanta. (By such oral evidence the terms of the document arc not varied 

_ijijjg woi'ds “as such” in the section do not also import that the document 

itself must show on the face of it that the debt has been incurred on behalf of 
the joint family.) 


8 . (’39) 26 AIR 1939 Pat 451 (455) : 18 Pat 434 : 184 Ind Cas 597 (DB), Ramesh- 
war Dayal v. Ravi Das Sahu. 

(■38) 25 AIR 1938 Mad 774 (776, 778) : ILR (1938) Mad 968:178 Ind Cas 243 (DB), 
Pangudaya Pillai v. Uthandiya PiUai. (In this case the contention was raised 
that apart from the provisions of this section, under S. 20 itself, a payment by 
one member of the joint family whether before or after partition would save 
limitation against all, as under that section a payment by one joint debtor saves 
limitation against all (see Note 6) — So, it was argued even after partition, pay- 
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the creditor had no notice of the partition in the family at the time of 
the acknowledgment or payment, the acknowledgment or payment 
would bind the other members of the family. This view was based on 
the ground that the termination of the authority of an agent does not 
take effect as regards third parties, before it becomes known to them.“ 
(see Contract Act. section 20 a.) It is doubtful how far this view will 
be correct after the enactment of sub-s. (3) under which it is only an 

acknowledgment or payment by the manager for the time being that 
will save limitation. 

An acknowledgment or payment by'a junior member of a Hindu 

joint family who is not the manager cannot bind the other members 
of the family.^® 

The opinion was expressed in the undermentioned case" that 
where a debt is incurred by the father in a Hindu joint family for his 
own personal needs, an acknowledgment of liability signed by him 
will not be binding on his sons and grandsons against whom the debt 
IS sought to be enforced under the doctrine of pious obligation. It 
is submitted that the view is not correct. No doubt, in such cases, 

ment by the quondam manager would save limitation against all the members — 
In rejecting the contention it was held that the liability of the members of u 
Hindu joint family for a joint family debt was not a debt within the meaning of 
S. 20 and so the principle that payment by one joint debtor would save limitation 
against all the joint debtors did not apply to such cases. It is submitted that the 
reason given is obviously incorrect as it leads to the result that there can be no 
extension of limitation by payment under S. 20 in respect of a debt due by a joint 
Hindu family The true I'eason for holding that the manager alone can make 
payments in regard to such debts so as to save limitation would appear to be that 
Section 21 (3j (b) is a special provision which prevails over the general provisions 
of Section 20.) 

(’37) 24 AIR 1937 Mad 586 (588) ; 173 Ind Cas 319, Rama Vadhyar v. Manxan 
Vadhyar. (AIR 1920 Mad 352, distinguished on the ground that the acknowledg¬ 
ment in that case was made while the family was still joint.) 

(*17) 4 AIR 1917 Mad 534 (535) : 32 Ind Cas 997, Kodandarama Aiyar Aruna~ 
chala Aiyar. 

(’17) 4 AIR 1917 Mad 167 (167): 33 Ind Cas 986 (yiB),Bapannay. Bhivialingam. 

9. (’94) 1894 Bom P J 58, Bhaskar Tatyashet v.TulsidasVijalal. (Formalnotice 
to creditors about partition and determination of managership is not necessary.) 

[Sec also (’ll) 10 Ind Cas 888 (889) : 36 Bom 302 (DB), Ebrahim Uaji Ydkvb 

V. C/i«ni Bal Chand. (Not a caseof manager of Hindu familybutoneofgumastha 

of family.)] 

10. (’01) 8 Bom L R 144 (161), Baldeo Das Mohakamchand v. Manikchand. 

(■22) 9 AIR 1922 Mad 23 (28) ; 66 Ind Cas 165 : 45 Mad 345 (DB). Rama Pattar w. 

Viswanaih Pattar, (Manager absent from his home but in correspondence with 
the junior members and controlling the management.) 

(’18) 6 AIR 1918 Oudh 323 (825) : 47 Ind Cas 655, Lachhmi Naraiti v. Daya 
Shankar, (If the father is olive, the son cannot in the absence of any other evi¬ 
dence be considered to be an agent of the father so as to bind the family by an 
acknowledgment of his.) 

(’28) 10 AIR 1923 Lah 135 (187) : 71 Ind Cas 737 (DB), Ram Kishan v. Hirde. 

11. (’40) 27 AIR 1940 Cal 137 (140) : 186 Ind Cos 891 (DB), Kistur Chand v 
Rajani Kanta. 


*> 
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Section 21 
Notes 20-22 


S. 21 (3) (b) will have no appbcatiou as the debt is not a joint family 
debt. But the acknowledgment will be binding on the sons and 
gi-andsons under S. 10 as made by a person from whom they derive 
Uivir liability. Similarly, a payment by the father under S. 20 will be 
binding on the sons and grandsons on the principle that a payment 
under tliat section by any one of the persons liable will save limitation 
as against all the persons liable. Even where the debt was contracted 
by The father while the family was joint and the payment was made 
l>y him after partition, such payment would be binding on the sons and 
grandsons. 

Where an iinauthorised person makes an acknowledgment or 
payment in regard to a debt due by a Hindu father a ratification of 
such acknowledgment or payment by the father after the expiry of the 
period of limitation will not keep alive the debt against the sons 
thougli it will be kept alive against the father, 

Under s. i of the Act of 1859, an acknowledgment by an agent was 
not recognised and so an acknowledgment by the manager of a Hindu 
joint family was operative under that Act only against himself and 
not against the other members of the family.^^ 

21. Acknowledgment or payment by manager of Malabar 
tarwad, — The manager of a Malabar tartvud can acknowledge or 
make payments in respect of the liabilities binding on the tarwad so 
as to bind the whole tarwad} 


22. Acknowledgment or payment by head of Muham¬ 
madan family. — The head of a Muhammadan family has no 
authority, as such head, to make acknowledgments or payments on 

behalf of the whole family.^ 


12 20 AIR 1933 Mad 708 (709) : 66 Mad 833 : 145IndCas404(DB),aVimit. 

I W 1928 Mad 657 (FB) followed; AIR 1919 

Mad 1175 distioffuisbed.) 


13. (’41) 28 AIB 1941 Mad 6 (16) (DB), Thinnappa Chettiar v. Krishna Rao. 
(Father cannot acknowledge barred debt so as to keep it alive against son.) 

14. (’75) 14 Beng L R 21 (49) (DB), Gopal Narain v. Muddo Muttp. 


Note 21 


1 . (’19) 6 AIR 
Kunhamvia, 


1919 Mad 370 (372, 373): 53 Ind Cas 878 (DB), Thanhammal v. 

Note 22 


1 , (*18) 5 AIR 1918 Low Bur 136 (137) ; 40 Ind Cos 858, Yagappa v. Mahomed, 
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22.^ (^) Where, after the institution of a suit, 
Effect of substituting a new plaintiff or defendant is sub- 

or adding new plaintiff . ^ j j j j.i -i. i n 

or defendant. stituted OF added, the suit shall, as 

regards him, be deemed to have been instituted when 
he was so made a party. 


( 2 ) Nothing in sub-section ( 1 ) shall apply to a 
case where a party is added or substituted owing to 
an assignment or devolution of any interest during 
the pendency of a suit or where a plaintiff is made a 
defendant or a defendant is made a plaintiff. 

Synopsis 


1. Legislative changes. 

2. Scope. 

3^ Applicability of section to 
‘ ‘applications. ’ ’ 

4. Applicability of section to 

“appeals.” 

4a. Applicability to applications 
under Section 68 of the Pro¬ 
vincial Insolvency Act. 

5. Addition of parties under Order 1, 

Rule 10, Civil Procedure Code. 

6. “New plaintiff or defendant.” 

7. “Substituted or added.” 

8. New party — Minor. 

9. New relief claimed by a party. 

10. Misdescription. 

11. Parties in representative char¬ 

acter, 

12. Suit or appeal by or against a 

dead person. 

13. Question of limitation to be 

considered, whether before or 
after addition or substitution. 

14. “Deemed to have been insti¬ 

tuted.” 

15. “As regards him.” 

16. Necessary parties. 


17. Joinder of parties in mortgage 

I suits. 

18. Necessary parties in suits relat¬ 

ing to firms. 

19. Necessary parties in suits relat¬ 

ing to firms — Disclosure of 
partners’ names. 

20. Necessary parties in pre¬ 

emption suits. 

21. Necessary parties in suits by or 

against clubs and corporations. 

22. Necessary parties in suits be¬ 

tween landlord and tenant. 

23. Joint promisors and promisees 

and owners of joint right of 
action. 

# 

24. Torts, 

24a. Necessary parties in suit for 
specific performance of con¬ 
tract to sell. 

25. Objection to nonjoinder of 

parties. 

26. “When he was so made a 

party.” 

27. Sub-section (2). 

28. “Assignment or devolution.” 

' 29. Transposition of parties. 


Section 22 


Effect of exibUituixixg 
or a^ing new plaintiff 
or defendant. 

Proviso where original 
plaintiff dies. 


* Act of 1877 : S. 22. 

22. When, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the 
suit shall, as regards him, be deemed to have been 
instituted when be was so made a party : 

Provided that, when a plaintiff dies, and the 
suit is continued by his legal representative, it shall, 
as'regards him, be deemed to have been instituted 
when it was instituted by the deceased plaintiff : 
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Section 22 
Notes 1-2 


OUtcv Topics 

Addition of new 'rroiuid of vislit oi' 
liribilitv. Sec Note G. 

Addition of party after limitation — 
Effect as against others on record. See 
Notes j and 15. 

Addition of party whose name already 
struck off. See Note 6. 

Addition of persons already represented 
in suit. See Note 6. 

Benamidar impleaded—Addition of real 
owner. See Note 6. 

Hindu joint family represented by 
manager—Addition of other members. 
See Notes 6 and 11. 


(miscellaneous) 

Necessary and proper parties—Distinc¬ 
tion. See Note 16. 

Original party having no right to sue— 
Addition of person having such right. 
See Note 6. 

Person correctly described—Mistake as 
to person liable discovered—No case of 
misdescription. See Note 10. 

Person not party to suit added in appeal 
—Section applies. See Note 4. 

Person not party to suit — Appellate 
Court’s power to add such person. See 
Note 4. 


1. Legislative changes. — Under the prior Acts, only cases 
ot devolution by death were excluded from the operation of sub-s. (l). 

Sub-section (2) now excludes from the operation of sub-s. (l) not 
only cases of devolution by death, but cases of assignment of interest 
and all cases of devolution of interest. "j 

2. Scope,—Where a suit has been instituted, it may subsequently 
appear that some persons have not been made parties to the suit 
either as plaintiffs or as defendants though such persons may have 
been necessary or proper parties. In such cases, these persons may he 
subsequently impleaded in the suit by the leave of Court as provided 
by the provisions of the law of procedure in that behalf. But when 
such subsequent impleading of parties takes place, it cannot be said 
that the suit was instituted with these persons as parties to the action 
even on the date of original institution itself. On the other hand, so 
far as these persons are concerned, the suit must be deemed to ha\e 
been filed, on the date when they were made parties subsequently. 
This is indeed a general principle of law and the section is, in fact, 
based upon it. It does not introduce any new principle. The justice 
of this rule is that, if it were not so. a party who may have acquired 
a right against another by lapse of time in the matter of making 
persons parties, would be compeUed to lose it for no faiUt of his. This 
section is intended to safeguard such a right. 

Provided also, that when a defendant dies, and the suit is continued against 
Proviso where original his legal representative, it shall, os regards him, be 
defendant dies. deemed to have been instituted when it was instituted 

against the deceased defendant. 

Act of 1871 : S. 22. 

Almost the same as that of Act of 1877. 

Act of 1859. 

No corresponding provision. 


Section 22 — Note 2 

1 , See (’75) 1 Bom 295 (301) ; 1 Ind Jur 128 (DB), Abdul Karim v. Manji 
Hansraj. 

2. (’27) 14 AIR 1927 P C 252 (255) : 6 Rang 29 ; 107 Ind Gas 237 : 55 Ind App 7 
(PC), Chockaliiigam CheUg v. Seethai Ache. 
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It follows, also, that the section covers and contemplates only Section 22 

cases in which the action is defective tvhen it started, by reason, for Notes 2-3 

example, of the person or one of the persons in whom the right of 
action is vested not being before the Court. If A is the right person to 
sue, it would be clearly wrong to allow him, for the sake of avoiding 
the rule of limitation, to take advantage of a suit improperly instituted 
by B.'^ Necessarily, therefore, the section can have no application to 
cases in w^hich the action was originally properly constituted as to 
parties, but has become defective because there has been a change or 
devolution of interest subsequently.* This latter principle is embodied 
in sub-section (2) of the section. 

All that the section lays down is that a suit in which a party is 
subsequently joined shall be deemed to be instituted as regards him on 
the date of his joinder. Whether the suit becomes barred as regards 
him alone or as regards other parties also is a matter which will have 
to be ascertained with reference to the substantive law relating to 
the subject of necessary parties to an action and the law relating to 
limitation of actions contained in the statutes of the country.® 

3. Applicability of section to “applications."—The section 
expressly deals with ‘suits’. A ‘suit’ as defined in S. 2, cl. (lO) of the 
Act does not include an ‘application*. Applications are, therefore, not 


[See (’67) 8 Sutb W R 24'l (243) (DB). Mt. Brojo Kissore Dossce v. Sreenath 
Bose.1 

3. See (’40) 27 AIR 1940 Nag 274 (275) : 190 Ind Gas 430, Mt. Gowarjabai v. 
Ganimtsa. (Suit on pro-note by wrong person — Right person substituted after 
period of limitation— Suit so far as right per.son is concerned shall be deemed to 
be instituted on date of substitution.) 

4 . (’16) 3 AIR 1916 P C 202 (205, 206) : 43 Ind App 113 : 35 Ind Gas 323 (PG), 
Meyaypa Chetty v. Suprainanian Chetly. (Gase under Straits Settlement Limi¬ 
tation Ordinance.) 

(’24) 11 AIR 1924 Sind 4? (48) : 17 Sind L R 263 : 76 Ind Gas 119 (DB), Mang^ 
hooinal Jethanand v. Aralmal Salramdas. (AIR 1922 Sind 13 affirmed.) 

(’.34) 21 AIR 1934 Bom 385 (386) : 58 Bom 536: 153 Ind Gas 800 (DB), Krishnaji 
Shivaji v. IJanmaraddi Mallaraddi. (Pro-note in favour of father — Son suing 
as plaintiff — Father, the right plaintiff, cannot be substituted or added after 
limitation.) 

(’09) 5 Ind Cos 931 (931, 932): 33 Mad IIH,Subbaraya Iyer v. Vaithinatha Iyer. 
(Pro-note in favour of mother—Herminorsonssuing on the pro-note with mother 
as guardian—Mother cannot be impleaded as proper plaintiff after limitation.) 

[See (’10) 6 Ind Gas 680 (680) (Mad), Guruvappa Chetty v. Srinivasa Row. 

(’24) 11 AIR 1924 Gal 90 (91) : 75 Ind Gas 255 (DB), Rajani Kanta Roy v. 
Jyoti Prasad Situfk.] 

[See also (1864) 1864 Sutb W R Gap 152 (152,153) (DB), Kishen Ball Chowdhry 
y. Chun^r Coomar Roy.'] 

5. (’22) 9 AIR 1922 Nag 218 (215) ; 66 Ind Gas 217, Kuksa v. Dajiba Bhau. 

(■16) 8 AIB 1916 Sind 58 (64) : 10 Sind L B 38 : 35 Ind Gas 551 (DB). OeJiimal 
Vyalmal y. Karmoomal Siroomal. (28 Bom 11 followed.) 
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Section 22 
Notes 3-4 


within the ^^cofc of this section.^ Thus, the section does not apply to 
the followin:,^ : 

(1) I’xt'Cution applications.” ^ 

(j) Applications under o. 21 E. 100 of the Code of Civil Procedure.^ 

(3) Applications under O. 22 of the Civil Procedure Code for substi¬ 
tution of legal representatives.^ 

(i) Applications under o. 9 R. 13 of the Civil Procedure Code.® 

(5) Application for filing an award under Schedule ll para. 20 of the 
Civil Procedure Code® (now repealed by the Arbitration Act, 
1910), though such an application is to be registered as a suit 
and the parties are to be treated as plaintiffs and defendants 
under the Civil Procedure Code. 

But though the section does not in terms apply to applications the 
principle of the section applies to them^ and in so far as any of the 
above decisions may hold to the contrary, it is submitted that they 
are not correct. 

4. Applicability of section to “appeals,”— This section 
applies only to suits. As under the definition in S. 2 (lO) a suit does 


Note 3 

1. (’23) 10 AIR 1923 Pat 88 (88) : 62 Ind Cas 536 : 6 Pat L Jour 463 (DB), 
Chandrika Bay v. Bam Kucr Thakur. 

(■09) 3 Ind Cas 324 (327) (DB) (Cal), Jagat Tarini Dasi v. BakJtal Chaftdra. 
(Execution proceedings.) 

2. (’21) 8 AIR 1921 Pat 180 (181) : 62 Ind Cas 30 : 6 Pat L Joor 358 (DB), C?o;a6 
Koer V. Syed Mohamed Zaffer Hussain. 

{See (’30) 17 AIR 1930 All 597 (599) : 133 Ind Cas 23 (DB), Zahurul Hasan v. 
Badri Harain.'] 

3. (’31) 18 AIR 1931 Cal 385 (387) : 58 Cal 55 : 132 Ind Cas 631, Induhhushan 
Das V. Hari Charan Mandal. 

4 . (’19) 6 AIR 1919 Nag 150 (152) : 16 Nag L R 21 ; 49 Ind Cas 34, Amolaksao v. 
Govitidrao. 

5. (’23) 10 AIR 1923 Pat 88 (88) : 6 Pat L Jour 463 : 62 Ind Cos 536 (DB), 
Chandrika Bay v. Bam Kuer Thakur. 

6 . (’31) 18 AIR 1931 All 725 (726): 133 I. C. 410 (DB), Mangal Sen v. Frag Das. 

7 . (’31) 18 AIR 1931 All 725 (726) : 133 Ind Cas 410 (DB), Mangal Sen v. Frag 
Das. (Principle of S. 22 applies to application under C. P. C., Sell. II Para 20 and 
there is no bar to the transposition of a respondent as an applicant after the 
expiry of the period of limitation.) 

(’19) 6 AIR 1919 Cal 510 (510) : 50 Ind Cas 5 (DB), Ajiiiddin Ahamed v. Khoda 
Bux. (Auction-purchaser not joined as party to application to set aside execution 
sale within the period of limitation for the application—Application is barred.) 
(’ll) 10 Ind Cas 417 (420) (DB) (Cal), Khoda Baksh v. Sader Pramanik. (Appli¬ 
cation under S. 47, C, P. C.) 

(’91) 1891 All W N 121 (121) (DB), Karamat Khan v. .Vir AH Ahmed. (Auction 
purchaser is necessary party to application to set aside execution sale—His being 
made a party after the period prescribed by Art. 166 does not cure the defect due 
to his original non-joinder.) 
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not include an appeal, this section does not apply to the joinder of Section 22 

parties to appeals. But as seen in Note 2, the section is based on a Notes 4-5 

general principle; and this principle applies to appeals also.^ Hence, 

where a person is newly added or substituted as a party to an appeal, 

the appeal must be held to have been instituted as regards such person 

on the date when he is so added or substituted. But, this principle does 

not ai^ply to the special power of an appellate Court under Order 41, 

Rule 20 to add as respondent to an appeal a person who appears to the 
appellate Court at the hearing of the appeal to be interested in the 
result of the appeal.^ As to the nature and extent of this power of the 
appellate Court, see the commentary under o. 41 R. 20 in the Authors’ 

Civil Procedure Code, 3rd Edition. 

4a. Applicability to applications under Section 68 of the 
Provincial Insolvency Act, — It has been held that proceedings 
under S. 68 of the Provincial Insolvency Act, 1920, are more akin to 
appeals than to a suit and that section 22 of this Act does not apply 
to them.' But it is submitted that S, 22 embodies a general principle 
w’hich may apply to a proceeding although it may not be covered by 
the words of the section. At the same time the above decision may be 
supported on the other ground mentioned therein, viz., that section G8, 

Provincial Insolvency Act, doesjiot contemplate that in a proceeding 
under it, any persons should be named as applicants and respondents 
to the proceeding and that there is no question of making any person 
a party to such proceeding. 

5. Addition of parties under Order 1 Rule 10, Civil 
Procedure Code. — This section provides that where a new plaintiff 
or defendant is added, the suit shall, as regards him, be deemed to 
have been instituted when he was so made a party.' Thus, if on the 


Note 4 

1. (’22) 9 AIR 1922 Nag 213 (215) ; 66 Ind Gas 217. Kuksa v. Dajiba Bhau. 
(Section 22 applies to appeals as much as to suits in principle—But there is a 
difference in the result arising from the application of S. 5 of the Act.) 

(’78-80) 2 All 487 (492) (DB), lianjit Singh v. Sheo Prasad Ram. 

2. (’37) 24 AIR 1937 Mad 741 (744): I L R (1938) Mad 52 :172 Ind Gas 776 (DB), 
Swaminathav. Gopalaswami. (Venkatasubba Rao, J., observed: “It is difficult 
to conceive a case where the right of appeal does not become barred os against a 
party not impleaded by the time the appeal comes on for hearing for under the 
rule, be it noted, the action to be taken is at the hearing of the appeal.’’) 

See also cases cited in Authors’ Gommentary on the Civil Procedure Code, 3rd 
Edn., O. 41 R. 20 Note 11. 

Note 4a 

1 , (’87) 24 AIR 1937 Lah 611 (611) : 168 Ind Gas 389, Mai Chand v. Official 
Receiver. Feroeepore. 

Note 5 

1 , (’27) 14 AIR 1927 P C 262 (265) : 6 Rang 29 ; 107 Ind Gas 237 : 55 Ind App 
7 (PC), Chockalingam Chetty y, Seethai Ache. 

(*84) 21 AIR 1034 Bom 385 (386): 58 Bom 536 :163 Ind Gas 800 (DB), Erishnaji 
Shivaji y. Hanmaraddi Mallaraddi. (14 Cal 400 dissented from.) 


Section 

Note 


22 
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addition of a new defendant the suit is ban-ed against him, it will 
have to ho dismissed as against him.*^ But does the addition of a party 
after th.,‘ period of limitation affect the suit against other defendants 
wlio arc already on the record ? The answer to this depends upon the 
question whether the added party is a necessary party or is only a 
roper parly or whether he was already constrticiively a party to the 
suit though not actually so. If he was a necessary party, i. e., if the 
suit will not be a properly constituted one unless he is made a party, 
his addition after the period of limitation will entail the dismissal of 
the whole suit, inasmuch as the suit becomes a properly constituted 
one only when he is made a party, and inasmuch as at that time the 
suit is barred against all.^ Where the party a dded is only a proper 

(’S-5) 9 Bom 1 (9), Fisher v. Pearsc. 

('30) 17 AIR 1930 Cal 113 (127) : 57 Cal 170; 123 Ind Cas 250 (DB), Currimbhoy 
tf- Co. V. L. A. Creel. 

('30) 17 AIR 1930 Lah 747 (743) : 11 Lali 688 ; 126 Ind Cas 78 (DB), Sher Singh 
V. Sumlnr Singh. 

(’25) 12 AIR 1925 Mad 917 (918) : 85 Ind Cas 961, Venkatasubbaviina v. Puli- 

jmlla Reddy. o • • j? 

(TO) 6 Ind Cas 630 (680) (DB) (Mad), Gurnvappa Chetty v. Srinivasa noiv. 

(Subsequently added party may raise question of limitation.) 

(’10) 5 Ind Cas 931 (931, 932): 33 Mad 115 (117) (DB), Snbbaraya Iyer v. Kai(/ii- 

natha Iyer. t> • 

(’34) 21 AIR 1934 All 198 (200) : 147 Ind Cas 1067 (DB), Atma Ram v. Bcni 

Prasad. , 

{See (’66) 6 Suth W R 298 (299) (DB). Rajkishore Dossee v. Buddun Cliunaer. 

(’27) 14 AIR 1927 Lah 819 (820) : 104 Ind Cas 700 ; 9 Lah 217 (DB), Muham- 
viad Ismail Khan v. Said-ud-diii Khan."] 
la. (’32) 1932 Mad W N 330 (331), Venkatasamy v. , 

(-32) 19 AIR 1932 Lah 314 (315) : 137 Ind Cas 89 ital «pre 

\.Bamesh Chanda,-. (Suit against f 

seutative impleaded after time—No question of 6ona fides 
(’09) 4 Ind Cas 1160 (1163) : 3 Sind LB 191, Chelaram v. Baden Insurance 

1936 Ail 94 (95) : 58 All 594 : 160 Ind Cas 1030, J/anni Gir v. 

2" Cal 324 (325) : 177 Ind Cas 798 (DB), Dinesh Chandra v. 

(’ 04 / 28 ^Bora ir(17)*: 5 Bom L R 618 (DB), Guruvayya v. Dattatraya. 

Uq 20 AIR 1933 Sind 121 (122) : 143 Ind Cas 900 (DB), Pahloomal v. Paramo^ 
^nand (Suit for accounts against one partner only—Other partners added as 
nartii after period of limitation—Suit must be dismissed.) 

(’33) 20 AIR 1933 Cal 621 (622) : 60 Cal 777 : 146 Ind Cas 259 (DB), Govind- 
^chLidra Ghose v. Javialuddin Mondal. (All mortgagees or heirs of mortgage 
must be parties to suit—Necessary party joined after limitation — Whole suit 

fails.) 

(T2) 13 Ind Cas 197 (199, 200) (DB) (All), Gendan Lai v. Babnram. (Nece^ry 
party not impleaded in mortgage suit till after limitation—Defect fatal to suit.) 
(’99) 21 All 346 (347, 348) : 1899 All W N 123 (DB), Gayiesha Singh v. Mundi 
Forest Company. (Suit against unregistered company represented by its partner 

_Other partners sought to be added after limitation—Suit dismissed.) 

(’92) 14 All 524 (528) : 1892 All W N 104 (DB), Iinam-nd~din v. Liladhar. 
(Partnership debt—Suit for—All partners must join—Addition of a partner after 
limitation—Suit to be dismissed.) 
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party but not a necessary one, the suit as against the other defendants Section 22 
will not be barred.^ Where the added party is already constructively Note 5 


(’29) 16 AIR 1929 Cal 591 (592) : 125 Ind Cas 109 (DB), Giris Chandra v. Ravi 
Sa»‘an 2Iajuvidar. (PlaintiS suing as assignee of one of mortgagees—Representa¬ 
tives of deceased mortgagee not brought on record till expiry of limitation—Suit 
must be dismissed.) 

(’14) 1 AIR 1914 Cal 455 (456) : 41 Cal 727 : 22 Ind Cas 570 (DB), Sidlieshuri 
Pershad v. Dharamjit Narain. (Suit by manager of joint Hindu family upon 
mortgage without joining nephew within limitation— Held, following 28 Cal 517, 
that suit must be dismissed.) 

(’28) 15 AIR 1928 Lab 33 (.34) : 100 Ind Cas 859, Devi Dat/al v. Nai'ain Singh. 
(Suit brought in name of Panchayat—Plaintiffs’ names substituted after limita¬ 
tion—Suit must be dismissed.) 

(’02) 1902 Pun Re No. 69, page 250, Ravichand v. Subban Raksh. 

(’82) 1882 Pun Re No. 104, page 297, Khan Muhaviviad Shah v. ]\[uhamviad 
Jan. (Pre-emption suit—All representatives of deceased vendee not joined— 
Addition after limitation—Whole suit is barred.) 

(’25) 12 AIR 1925 Mad 761 (761, 762) : 87 Ind Cas 198, Pappi Amina v. Kunhu. 
(Karnavnn necessary party in a suit on tecr deed.) 

(’14) 1 AIR 1914 Mad 395 (395) : 23 Ind Cas 813, Rainaswamy Iyengar v. 
Pavadai Chetly. (Suit instituted by insolvent after adjudication—Receiver seek¬ 
ing to be made a plaintiff after the period of limitation.) 

(’16) 3 AIR 1916 Pat 411 (414) : 36 Ind Cas 77 (DB). Chand Gorain v. Khub Dal 
Mohton. (All heirs of mortgagee must be impleaded in a suit on mortgage debt.) 
(’15) 30 Ind Cas 795 (796) (DB) (U P B R), Fakhirunnissa Bibi v. Imdad All. 
(Ejectment suit against sub-tenants’sub-tenant—Sub-tenant joined after limita¬ 
tion—Suit must bo dismissed.) 

[But see (’37) 24 AIR 1937 All 602 (503) : 170 Ind Cas 743, il/i. Jomnrtifunwar 
V. Kunj Behari Lai. (Necessary party can be impleaded as pro forma defen¬ 
dant and relief granted so far as other defendants are concerned—Submitted 
not correct—A necessary party is ipso facto not a pro forma party.)] 

Sec also Notes 12 and 15. 

3. (’39) 26 AIR 1939 Pat 138 (139) : 17 Pat 588 : 180 Ind Cas 983 (DB), Bas 
Kuar V. Gaya Municipality. (No relief claimed against party brought on record 
out of time—Question of limitation docs not arise—6 Cal L J 558 relied on.) 

(’21) 8 AIR 1921 Bom 152 (154) : 45 Bom 1009 : 61 Ind Cas 590 (DB), Shivu Bai 
V. Shiddeshwar. (Redemption suit filed in time—Other persons interested in 
equity of redemption may be impleaded after limitation.) 

(’04) 26 All 528 (535) : 1904 All W N \\9{T>'B),Pat€shriPratap\.RudraNarain. 

(Affirmed on appeal to Privy Council : 32 All 241.) 

(’97) 1897 All W N 36 (37), Behari Dal v. Girdhari Lai. (Suit for possession of 
immovable property against some only of several persons in joint possession— 
Other defendants can be joined after expiry of limitation.) 

(’26) 12 ATR 1926 Bom 647 (560) : 94 Ind Cas 575, Coorla Spinning <t Weaving 
Mills Co. V. Vallahhdas Kallianji. {Del credre agent suing—Principal not a 
necessary but only a proper party—Addition after limitation—Section 22 does 
not apply.) 

(’19) 6 AIR 1919 Bom 135 (137) : 43 Bom 575 : 51 Ind Cas 223 (DB), Sabduralli 
V. Sadashiv Supde. (If Court can adjudicate as between parties impleaded section 
does not apply.) 

(•15) 2 AIR 1916 Bom 272 (272) : 39 Bom 729 : 31 Ind Cas 180 (DB), Virchand 
Vajekaran v. Kondu Kasom Atar. 

(’10) 8 Ind Cas 890 (890) (Col), Bhola Roy v. Jung Bahadoor. (PlaintifiE added to 
meet possible fatnre objections.) 

(’04) 28 Bom 11 (18) : 6 Bom L B 618 (DB), Ouruvayya v. Dattatraya. 
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Section 

Note 


22 a party to tlic suit, as in the case of representative suits, it is really 

5 not a ca^(' of adding or substituting new parties, and this section does 

not a]-i’ly to such a case.^ See also Note G, 

Illustrations. 

1 . A, one of the two heirs of a deceased Khoja Mahomedan 
institutes a suit to recover a debt due to the estate of the deceased. 
Here the suit is not a properly constituted one without adding the 
otlier heir as a party, and if the other heir is added after the period 
of limitation, the whole suit will be barred.® 


(’98) 22 Bom 672 (679) (DB), Ravji v. Mahadev. (Benamidar suing—Real owner 
added.) 

(’09) 1 Ind Cas 626 (629, 630) : 36 Cal 675 (DB), Matheioson v. Ram Kanai 
Singh Deb. 

(’07) 6 Cal L Jour 558 (565, 570) : 12 Cal W N 84 (DB), Mahomed Ishaq v. 
Sheilh Ahramul Iluq. (Addition of pro /or7na defendants.) 

(’06) 33 Cal 613 (620, 621) : 3 Cal L Jour 576 : 10 Cal W N 551 (DB). Imam Alt 
V. Baij Nath Ram Sahu. (Purchaser of a small portion of mortgaged property 
added after limitation — Suit not barred wholly.) 

(’06) 33 Cal 1079 (1093) (DB), Thakur7nani Singh v. Dai Rani Eoeri. (Do.) 

(’81) 7 Cal 284 (287) (DB), Obhoy Churn v. Kritartha Moyi. (Suit for ^ssession 
—Some persons in possession impleaded after limitation—Suit dismissed agains 
them.) 

(’12) 16 Ind Cas 420 (421) (DB) (Mad). Rangacharln v. Mxithuharuppan Kothan. 
(Do.) 

(’16) 3 AIR 1916 Mad 1029 (1034) : 29 Ind Cas 634 : 40 Mad 722 (DB), Aruna- 
challa Ambalan v. R. G. Orr. (Where a suit is properly instituted and an 
assignment is made pending suit by the plaintifis, and the assignee is a owe 
continue the suit, Section 22 does not apply.) 

(■14) 1 AIH 1914 Mad 272 (275) : 38 Mad 837 : 22 Ind Cas 826 
Vclan V. Marugavva Vclan. (Suit to set aside rent “^er 
Eecovery Act —Person at whose instance sale was brought about is not nccessaiy 

party.) 

(■16) 3 AIR 1916 Sind 53 (54) : 10 Sind L E 38 : 35 Ind Cas 551 (DB) Gehinioi 
Dgahnal v. Karmoomal Sircomal. (Suit to reaver property alienated by Hindu 
widow during plaintifl^s minority _ Intermediate purchasers are not necessary 

[See COS) 30 All 538 (540) ; 5 All L Jour 554 : 1908 All W N 246 : 4 Mad L 
Tim 447 (DB), Hazarimal v. Bhaiaani Ram. (Objection as to non-jomder of 

parties must be raised at earliest opportunity.) 

(’91) 13 All 76 (85) • 1891 All W N 1, Sohna v. Khalak Singh. 

(’86) 12 Cal 642 (650) (DB), Orietital Bank v. Charriol.^ 

[See also (’28) 15 AIR 1928 Bom 526 (526) : 112 Ind Cas 786 (DB), Bhauddin v. 
Ibrahim. 

(’36) 23 AIR 1936 Cal 388 (390) : 166 Ind Cas 493, Gajendra Nath Mandal v. 

Kunja Behari Mistri.} 

See also Notes 12 and 15. 


4 . Sec illustration (4) in the Note. 

5 , (’97) 21 Bom 580 (583) : Chitty’s S C C R 527 (D B), Fatmabai v. Pir6/mi 
Virji. 

[But see (’32) 19 AIR 1932 Lah 652 (653) : 141 Ind Cas 190, Khairatti Shah v. 
Duvan Singh. (Suit by one legal representative of a creditor— Other joined as 
plaintiff after limitation—Decree for share of former is not bad.)] 



EFFECT OF SUBSTITUTING NEW PEAINTIFF OR DEFENDANT 845 


2. A, B and D are ijartners carrying on business in ipartnersliip. Section 22 

A sues B for partnership accounts without impleading D as party. Note 5 

In this case also the suit is not a properly constituted one without 

impleading D as party, and if he is added after the period of limitation, 

the whole suit will become barred.® The same principle will apply to 
one of several joint promisees suing without imi^leading the other joint 
l^romisees as parties.^ 

3. A, the landlord, sues C, a sub-tenant of B, who is himself a 
sub-tenant of A, for ejectment without impleading B as a party; B is 
made a party after the period of limitation. The whole suit must be 
dismissed as barred.® 

4. A, the manager of a joint Hindu family, sues B for rent due in 
respect of family property. After the period of limitation, C, a member 
of the family, is added as a co-plaintiff for the purpose of protecting 
A’s interest and of removing any possible objections by the defendant. 

Here C is only a proper but not a necessary i^arty and his addition 
after the period of limitation will not affect the suit by A, who in his 
own right as manager of the family was entitled to institute the suit.*^ 

The same result may also be arrived at on the principle that the 
manager represents the other members, that the latter are construc¬ 
tively parties to the suit and that therefore their .sabsei]uent addition 
is not an addition of any neiv parties within the meaning of this 
section.^® 

6. (’87) 14 Cal 791 (794) (DB), Ramdayal v. Junmenjoy Coondoo. 

(’13) 19 Ind Cas 963 (964) (DB) (Cal), Ambika Charan v. Tarini Charan. (All 
representatives of deceased partner not brought on record within time.) 

Sec also Note 18. 

7. (*83) 7 Bom 217 (220) : 7 Ind .Tur 428 (DB), Kalidas Kevaldas v. NathuBhag- 
wan. (One member of a joint family suing for joint debt.) 

(’06) 1906 Pun Re No. 79 : 1906 Pun W R No. 124, Motayi Mai v. Kripa Mai. 

(One of two brothers suing for joint debt.) 

<’09) 4 Ind Ca.s 38 (41, 42) ; 32 Mad 284 (DB), Seshan Pattar v. Vecraraghava. 

(One member of a joint family suing for joint debt.) 

(’86) 1886 Pun Re No. 8, Dalluram v. Nibahumal. (Joint contractors.) 

(’81) 6 Cal 815 (826) : 8 Cal D R 457 (DB), liamsebuk v. Ramlall Koondoo. 

{See (’96) 6 Mad L Jour 27 (29) (DB), Gopalasami v. Periasami Thevar. (One 
coparcener suing to recover joint property.)] 

See also Note 23. 

S, (*16) 80 Ind Cas 795 (796) (DB) (U P B R), Fakirunnissa Bibi. v. Iindad Ali. 

Bee also Note 22. 

9. (*11) 9 Ind Cas 739 (741) : 33 All 272 : 38 Ind App 45 (PC), KisUan Parshad 
V. Har Narain Singh. 

•(’84) 21 AIR 1934 Bom 178 (183) : 58 Bom 348 : 161 Ind Cos 370, Madhgouda 
V. Halappa. 

i(*14) 1 AIR 1914 Cal 681 (681) : 22 Ind Cas 798 (DB), Bhola Roy v. Jung Baha¬ 
dur Singh, (Observations in 14 Cal 400 as to applicability of Section 22, Limita¬ 
tion Act, to substitutions under Section 27 of the C. P. C. of 1882, doubt^.) 

(*06) 83 Cal 1079 (1093) (DB), Thakurmani Singh v. Dai Rani Koeri. (28 Bom 
11 followed.) 

10 . (’24) 11 AIR 1924 All 908 (908) : 46 All 709 : 79 Ind Cas 1001 (DB), Chetan 
Singh v. Sartaj Singh. (34 Ail 549 followed.) 
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Section 22 5. A, as executrix of b’s will, files a suit for recovery of possession 

Note 5 of the lands lielonginp; to the deceased B. c and D, the beneficiaries 

under the will are substituted for A after the period of limitation. The 
suit is not barred by this section. The reason is that an executor, 
trustee or administrator represents the persons beneficially interested 
and ihc addition of C and D is not the addition of any nerv party. 

See the cases cited below^^ for further illustrations. 


The mere fact that the Court, of its own motion, orders the name 
of any person to be added as a party does not render the i^rovisions of 
this section inapplicable. So also the section applies to persons who 
are made defendants on their own application.^^ 

This section does not apply to a case of transposition of parties, 
as sub-section (2) itself shows,'* 


(12) 11 Iiid Cas 3*5 (38) (DB) (All), i:^athHal v. hala. 

[Srt* aim (15) 2 AIR 1915 Mad 424 (424) : 25 Ind' Cas 945, Rajam Iyengar v. 
Mnthnkrishna. {Suit by plaintiS in private capacity—Amendment as manager 
of u company does not amount to addition of party—S. 22 does not apply.)] 

11. (’03) 7 Cal W N 817 (820, 821) (DB), Janhabi v. BrojomoUini. 

(’08) 12 Cal W N 8 (11) (DB), Mohunt Padmalall v. Lukmi Rani. (Executors 
substituted for the legal representatives of the deceased.) 

[See also (’16) 3 AIR 1916 Cal 337 (338, 339) : 29 Ind Cas 680 (DB), Wisiarijii 
Bassya v. Sainf Chandra. (Widow suing as administratrix for benefit of 
her sons.)] 

See also Note 11. 


12. (’40) 27 AIR 1940 Lab 262 (264) : 192 Ind Cas 105, Sita Ravi v. Mnnshi 
Ram. (Suit to enforce mortgage bond after mortgagor’s death — Wrong person 
made defendant _ Right persons made parties after limitation — Suit to be 

dismissed.) ^ 

(’40) 27 AIR 1940 274 (275): 190 Ind Cas 430, Mt. Gowarjabai v. Ga7ipalsa. 

(Suit on inomissor/note to be instituted in name of person in wh^e name the 
note stands, as plaintiB-Suit instituted in name of wrong ^rson-E.ght person 
substituted after limitation—Snit to be dismissed—33 Mad 115 and A I K 1934 


Bom 385 followed) 

13. (’92) 14 All 524 (528) ; 1892 All W N 104 (DB),- I?na7?iuddin v. Liladhar. 
(’06) 8 Bom L R 942 (946) (DB), Damodar v. Hainsiikh. 

(’08) 35 Cal 519 (523) : 11 Cal W N 350 : 5 Cal L Jour 242 : 2 Mad L Tim 137 
(FB), Ramhinhar Bisiiins v. Akhilchandra. (Overruling 24 Cal 640 and 27 

Cal 540.) 

(’30) 17 AIR 1930 Lab 747 (748) : 11 Lah 688 : 126 Ind Cas 78 (DB), Sher Singh 
v. Sunder Singh. 

(’25) 12 AIR 1925 Sind 181 (183) : 17 Sind L R 324 : 79 Ind Cas 914 (DB), Ralli 
Ram Shetoa Ram v. Budhuram. 

(’24) 11 AIR 1924 Cal 74 (76) : 50 Cal 549 : 75 Ind Cas 81, Sheodayal Khemka v. 
Joharmull Manmull. 


(’10) 5 Ind Cas 931 (931, 932): 33 Mad 115 (DB), Suhharaya Iyer v. Vaithmatha 
Iyer. 


(’03) 1903 Pun L R No. 74, p. 291 : 1903 Pun Re No. 25 (DB), Ndbi Baksh v» 
F’nfcir Muhammad, 


14. (’40) 27 AIR 1940 Lah 262 (264) : 192 Ind Cas 105, Sita Ram v. 
Ratn. (AIR 1928 Bom 526 dissented from.) 
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Under sub-rule (5) of o. 1 R. 10, Civil Procedure Code, a person 
will be deemed to have been made a party, and proceedings will be 
deemed to have begun against him, only on the service of summons on 
him. Applying this sub-rule, some cases^® have held that the suit as 
against such a person will be barred unless the service is within the 
period of limitation. But, as the sub-rule is expressly made subject to 
section 22 of the Limitation Act, the suit as against a newly added 
defendant must be deemed to have been instituted when he is made a 
party, for purposes of limitation, though for oUter purposes, it must 
be deemed to be instituted when the summons is served on the 
defendant. When a person is added as a party on an application made 
for the purpose, such addition must be deemed to have effect from the 
date of the application and not merely from the date of the order on 
the application.^^ The same principle applies even where the addition 
is made by the appellate Court in appeal from an order by the lower 
Court refusing to make the addition.^® (see also Note 2G.) 

A party once discharged and subsequently re-instated is a party 
only from the date of re-instatement.^° 

6. “New plaintiff or defendant.”— It is only when a neio 
plaintiff or defendant is added that the suit will be deemed to have 
been instituted when he was so made a party. 

1. Addition of persons already represented in the suit : 

Where a person is effectively represented in the suit, by those 
whose actions bind him in law, such as his father or the manager of 
the joint Hindu family, of which he is a member, the specific addition 
of his name among the parties after limitation is not the addition of 
a new party.' 

15. (’15) 30 Ind Cas795 (795,7’96)(DB)(U P B 'R), Fakirunnissa Bibi v. lindad Alt. 
(’87) 14 Cal 400 (401) (DB), Subodini Dehi v. Qanoda Kant. (Obiter.) 

(’25) 12 AIR 1925 Pat 37 (37, 38) : 3 Pat 230: 78 Ind Cas 312 (DB), E. I. Ry. Co. 
Bid. V. Ravi Bokhan Rain, 

16 . (’ll) 12 Ind Cas 586 (587) (DB) (Bom), Mahomedbhai v. Ismail IJaji 
Halinabhai. 

17. (’27) 14 AIR 1927 Mad 468 (469) : 100 Ind Cas 680: 50 Mad 372 (DB), South 
Indian Industrials Ltd. v. Narasimha. (Dissenting from AIR 1925 Mad 487.) 

(’BO) 17 AIR 1930 Sind 259 (260) : 128 Ind Cas 675 : 32 Cri L Jour 174 : 25 Sind 
It B 107 (DB), Hassanand v. Nandiram. (Do.) 

18 . (’98) 17 Bom 29 (32) (DB), Ramkrishna Moreshwar v. Ramabai. 

(’04) 1 All L Jour 188 (190) (DB), Rahim Baksh v. Brijbhukhan Saran. 

ISee also (’10) 6 Ind Cas 931 (931) : 33 Mad 115 (DB). Subbaraya Iyer v. 
Vaithinatha Iyer."] 

19 . (’26) 18 AIR 1926 P C 88 (91) : 96 Ind Cos 887 (P C), Haveli Shah v. Sheikh 
Painda Khan. 

See also Note 6. 

Note 6 

1. (’31) 18 AIR 1931 All 585 (586) : 135 Ind Cas 248 (DB), Banwari Singh v. 
SMtraj Singh. (Redemption suit—Father of joint family impleaded as defen¬ 
dant in time—Sons may be joined after limitation—AIR 1914 PC 136 followed.) 


Section 22 
Notes 5-6 
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Section 22 ^Yllel•e by a ln}na fide mistake it was erroneously supposed that 

Note 6 the plaiutitT sliould be represented in a particular way and subsequently 

he is i-t-nnilted to rectify the mistake and appear personally, it is 
!U)t the addition of a new party. Thus, in a suit for the recovery of 
money due on a mortgage, the widow of the mortgage’e sued as the 
administratrix of the estate of the mortgagee for the benefit of the 
viortnaqee^ sons. It was discovered, subsequent to the institution of the 
suit, that the period of her appointment as administratrix terminated 
before tlio suit and she then prayed that the sons should be added 
ns i)laintitf3. The addition was held not to be affected by this section.^ 
Similarly, in the case of the addition of defendants to a suit, it has 
been held that where by a bona fide mistake, a wrong person is made 
defendant as the legal representative of a deceased person, and 
subsequently, the right person is made defendant, this section has no 
application."* The reason given is that in such a case the estate of 
the deceased person should be held to be sufficiently represented by 
the defendant originally impleaded. 

<’03) 7 Cal W N 817 (820, 821) (DB), Janhahi Chotodhurani v. Brojo Mohini, 
(An executor sufficiently represents the beneficiaries—Addition of latter as plain¬ 
tiffs in a suit begun by the former is not addition of ‘new parties.’) 

(’20) 7 AIR 1920 Nag 184 {185) : 56 Ind Cas 386, Narhar v. Narain. (Benamidar 
represents real owner—Joining of latter after limitation is not addition of new 
party.) 

<’10) 5 Ind Cas 404 (405) ; 37 Cal 229 : 37 Ind App 27 (P C), Peanj Mohan v. 
Norendra Nath. (Suit against trust — All possible persons to represent trust 
- impleaded—Subsequent amendment making it definite as to which of the defen¬ 

dants was proper trustee.) 

<’25) 12 AIR 1925 Oudh 440 (440, 441) : 87 Ind Cas 180 : 28 Oudh Cas 393, Mt. 
Bajvanta v. liameshar. (Sons in joint family impleaded as defendants after 
limitation.) 

iSee (’88) 12 Bom 158 (160, 161) (DB), Bari Gopal v. Gohaldas Kushahshet. 
^ (Joint family as plaintiff.) 

(’25) 12 AIR 1925 Mad 441 (442) : 86 Ind Cas 747, Mayankutti v. Kathiri. (Suit 
for maintenance in Malabar tavazhi must be on behalf of all the members.) 

(’12) 13 Ind Cas 38 (39) (DB) (All), Bala Prosad Pratab Singh. (Sons of 
mortgagoi' defendant not impleaded within limitation.) 

(’14) 1 AIR 1914 Cal 681 (681) : 22 Ind Cas 798 (DB), Bhola Roy v. Jnng 
Bahadur Siyigh. (Suit filed by head of joint family—Infant nephew impleaded 

after limitation.) 

(1900) 23 Mad 82 (84) (DB), Puramethan Somayajxpad v. Sankara Menon. 
(Three Sahhas managing a temple — Representatives of two Sabhas alone suing 
as plaintiffs—B'eld suit bad—Subsequent addition of representatives of third 
Sabha cannot cure defect.)] 

2. (’16) 3 AIR 1916 Cal 337 (338, 339) : 29 Ind Cas 680 (DB), Nistarini Dasya 
V. Sarat Chandra. 

2a. (’41) 28 AIR 1941 Mad 609 (610, 611):(1941) 1 MLJ 580 (583), Sttbbtah Avibalam 
Servai v. Unnamalai Achi, (Suit against widow os representing estate of deceased 

person_Subsequent discovery that deceased had left will under which he had 

appointed two executors — Executors made defendants subsequently — S. 22 does 

not apply_Estate represented by defendant impleaded bona fide — AIR 1929 

Mad 482 and AIR 1930 Mad 930 followed— 10 Bom H C R 224 and AIR 1932 
Bah 314, dissented from—AIR 1921 Mad 528 and AIR 1925 Mad 917, distinguished.) 
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Where, however, a daughter claiming under the will of her father 
sued to recover properties and subsequently the executor appointed 
under the will who ought to have been the plaintiff was sought to 
be substituted as plaintiff, it was held that the latter was a “new 
party’* and could not be impleaded after limitation.*^ 

See also Note ii. 

Estate or person not properly represented in S7iit—Addition of 
proper representative: 

Where a debutter estate is made a party but it is not properly 
represented, an amendment adding a proper representative is not an 
addition of a new party.* 

See also Note 8. 

5. Benamidar impleaded — Addition of real oiviier: 

A benamidar sufficiently represents the real owner. Where a 
benamidar is impleaded as a defendant in time, the fact that the real 
owner is impleaded after limitation is not fatal, where the benajnidar 
was acting as the real owner and the henami relationship was known 
only subsequently.® So also a suit by the benamidar is not infruc- 


3. (’25) 12 AIR 1925 Mad 917 (918, 919) : 85 Ind Cas 961, VenUatasuhhamma v. 
Pulipulla Reddy, 

{See also (’40) 27 AIR 1940 Lah 262 (264): 192 Ind Cas 105, Si/a v. Munshi 
Rain. (Suit to enforce mortgage bond after death of mortgagor — A, the right 
person to be made defendant not joined but B, A's father, joined as defendants 
Subsequent addition of A —Section 22 applies.)] 

4. (’05) 32 Cal 582 (598) : 9 Cal W N 421 (DB). Raja Peary Mohttn Makerjee v. 
Harendra Nath Makerjee. 

(’13) 21 Ind Cas 421 (423) (DB) (Mad), Subramani Aiyar v. Subba Naidu. (Idol 
Bubstantiaily on record from beginning—But representation improper—Reotifica* 
tion by making proper representation of idol—S. 22 doc.s not apply.) 

'(’05) 7 Oudh Cas 176 (178), Ahmad RazaKhan v. Mirza AH Hussain. (Disquali¬ 
fied proprietor sued in his own name — Collector as bis statutory representative 
added only after limitation— Held it was not a case of a new plaintifi.) 

• (’19) 6 AIR 1919 Mad 809 (809) : 50 Ind Cas 353 (DB), Ponnappa Naicken v, 
Venkateshaiyar. (Suit by some trustees of temple against tenants—Addition of 
other trustees after limitation on objection by defendants—.Suit not barred.) 

■5. (’88) 26 AIR 1938 Mad 687 (688): 177 Ind Cas 381 (DB), Subrainania Chettiar 
V. Srinivasaraghava Ayyangar. (A benamidar is competent to represent tlie real 
owner, because aa a benamidar he will be in the position of a trustee and the real 
owner will be bound by any adjudication in a suit to which the benamidar is a 

party_A I R 1918 P C 140 reli€»d on — The real owner added by way of caution 

will not be a new party—7 C W N 817 and 28 Bom 11 followed.) 

>(*15) 2 AIR 1016 Cal 496 (407) : 26 Ind Cas 860, Rajendra Kumar Ghosh v. 
Adinadi. 

{See also (1864) 1864 Sutb W B Gap 316 (316), Nundo Copal Roy v. Jankeeram 
ChuckerbuUy. (Benamidar impleaded subsequently.)] 

[See however (’18) 18 Ind Cas 392 (302) (DB) (Cal), Jagabandhu Biswas v. 
Srinath Chatterjee. (Principal cannot be added in shoes of benamidar out 
of time.)] 


Section 22 
Note 6 


2.Lim.54. 
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Section 22 tuous by rt-iisfin of tlie acltliiion of the real owner as a i>ai’ty after 
Note 6 liiiiiliLtion.'' 

•/. i Ci rrction of vn^^dcscription : 

Wliei e names of parties arc substituted only to correct misdescrip^ 
(ion, tliere is no addition or substitution of a new imrty.^ See Note 10. 

o. Addition of nexo (jronnd of the right or liabilitij : 

If the amendment sought to.be made does not lead to a change 
in the ''persona ” of the parties or does not introduce a new prayer 
or relief but only seeks to alter or add to the ground or basis of the 
right or liability of parties already on record, it is not a case of 
l)arties being newly added. 

Illustrations. 

(a) Defendants originally impleaded as members of joint family sought 
^ to be made liable in the alternative as partxiersf 

(b) Party impleaded as trustee sought to be made liable personally.^ 

(c) A son originally impleaded as the heir of his father subsequently 

sought to be placed on record as executor under a will of the 
father.'® 


( 


6 . (’98) 22 Bom 672 (679) (DB), Bavji v. Mahadev. 

(’10) 8 Incl Cas 264 (267) (DB) (Mad), Vcnkatachala Asari v. Suhramaniya 
Chetty. 

(’20) 7 AlH 1920 Nag 184 (185) : 56 Ind Cas 386, Narhar v. Narain. 

[’15) 2 .\IR 1915 Nag 109 (111) : 11 Nag L R 116 : 31 Ind Cas 290, Kashi Boo v. 
Ukarda. 

{See (’07) 30 Wad 245 (246) : 17 Mad L Jour 174 (DB), Kuthaperwnal Bajali 

V. 5ecretrtrj/0/(In what cases a benamidar can sue, discussed.)) 

{See also (’40) 27 AIR 1940 Nag 274 (275) : 190 Ind Cas 430, Mt. Gowarjaba\ 
V. Ganpatsa. (In this case a promissory note was exMut^ m favour of A but the 
suit on the note was filed hy B ~ A was substitued after limitation _ It was 
held that's. 22 applied and the suit was barred — The contention that B was 

benamidar for A was held not proved.) 

(’98) 22 Bom 820 (823) (DB), Vagdti v. Balvant Bamchandra 
[But see (’68) 10 Suth W R 220 (221, 223) (DB), Mcheroonissa Bihee y. Hur 
Chiirn Bose. (Benamidar held not entitled to maintain suit.) 

(’68) 10 Suth W R 469 (473) : 11 Beng L R 60 (Note) (DB), FnzeeUin Beebee v. 
V. Omddh Beebee. (Do.)] 

7 (’25) 12 AIR 1925 Bom 527 (527) : 90 Ind Cas 6S5 (DB), Bamprasad Shivlal 
y. Shrinivas Bahmikund. (Substitution of names of coparceners in place of 

firm.) 

S. (’31) 18 AIR 1931 Bom 590 (592) : 135 Ind Cas 423, Bishaviberdas v. Brijlal 
Arora. ) 

9. (’92) 15 Mad 417 (418) : 2 Mad L Jour 119 (DB), Saminatha v. Muthaiya. 

10. (’03) 7 Cal W N 575 (577, 578) (DB), ProsHJUio Ktivtar Sen v. Mahabharat 
Saha. 

[But see (’72) 1872 Bom P J (Reprint) 121 (122) (DB), Maneklal v. Bhaskur- 
rao. (Defendant originally impleaded as heir of executant of bond—Amendment 
as coparcener—J/eW suit barred.)] ' . - 
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(d) A person making a claim as being entitled through his father, 

subsequently seeking to amend his plaint by making the claim 
as being entitled through hisuncle.^^ 

(e) Person already on record in his own right sought to be added also 

as legal representative.^^ 

(f) Plaintiff suing in his personal capacity amending his description 

and claiming also as an administrator of an estate,or as the 
managing director of a companyor as an agent under a power 
of attorney.^® 

(g) A sued on a promissory note signed by defendant on his own 

behalf and as guardian of a minor. The relief originally sought 
was against the property of the minor in the hands of the 
defendant. He subsequently prayed for an amendment asking 
for personal relief against the defendant. It was held that the 
amendment was only an alteration of the ground of liability of 
a person already a party.'® 

It has been held in some cases'^ that where a manager of a joint 
Hindu family hies a suit without stating in the plaint the capacity 
in which he is suing, the omission to state it within the period of 
limitation bars the suit. A contrary view has becii held in the 
undermentioned cases.'^* 


11. (’16) 3 AIR 1916 Oudh 115 (117) : 19 Oudh Cas 221 ; 36 Ind Cas 941 (DB) 

JBisheshar Dayal v. Hira Lai. * 

12. ( 20) 7 AIR 1920 Sind 82 (83) : 78 Ind Cas 569 (DB), I^atiager, EncHinhered 
Estates in Sind v. Tharumal. 

13. (’25) 12 AIR 1925 Cal 419 (420) : 51 Cal 845 : 79 Ind Cas 403 (DB), Naba 
Kumar Chowdhury y. Higheazany. 

14. (’17) 4 AIR 1917 Mad 471 (471) : 33 Ind Cas 357, Muthukrishna Pillai v. 
liajam Aiyangar. (On Letters Patent Appeal from AIR 1915 Mad 424.) 

15. (’78) 3 Bom 312 (321) (DB), Ganpat Pandurang v. Adarji Dadabhai. (Per 
Sergent, J.) 


16. (’35) 22 AIR 1935 Mad 160 (161) : 154 Ind Cas 582, Seshagiri Rao v. Sesha- 
giri Rao. 


17. (’16) 3 AIR 1916 Bom 278 (279) : 40 Bom 248 : 33 Ind Cas 771 (DB), Ra»«- 
chandra Narayan v. Shripatrao Tukojirao. (The plaint must show that the 
plaintiff is suing in a representative capacity.) 

(’16) 8 AIR 1916 Pat 310 (311) : 1 Pat L Jour 468 : 36 Ind Cas 642 (DB), Girwar 
Narayan Mahton v. Mt. Jlakbulunnissa. (Plaint must show tlmt plaintig is 
suing as manager.) 

(*09) 4 Ind Cos 88 (41, 42) : 32 Mad 284 (DB). Seshan Pattar v. Veera Raghava. 


17a. (’22) 9 AIR 1922 Bom 281 (284) : 40 Bora 368 : 64 Ind Cas 966, Ramnath 
Dioarkanath ▼. Ramrao Balkrithna. (It need not necessarily appear in plaint.) 
(*84) 21 AIR 1984 Bom 178 (182) : 58 Bom 348 : 151 Ind Cas 370, Madhgouda 
B^aji y. Halappa Balappa. (Eldest brother alone suing for a debt due to de¬ 
ceased father—Joint family managership presumed in law—Younger brothers may 
be added as co-plaintifis after limitation.) 

[Sea (’16) 8 AIR 1916 Cal 164 (166) : 28 Ind Cas 818 (DB). Kuarmani Singha 
y. Won/ Alt Afirsa. (Plaintiff sning as shebait—Factof repre^enUtive character 


S 




Section 22 
Note 6 
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Section 22 In tlio undonncntionecl casc^'*’ a member of an nnincoi’porated 

Note 6 association was sued in his personal capacity. The plaint was amended 

allowin.!^- the plaintitt' to sue him as representing the association. It 
was held that this was a case of addition of party. 

0. of party whose name has been struck off : 

When a party originally impleaded is struck out and is again 
joined a second time, he is a new party within the meaning of this 
sectiond'^ A suit was instituted against the sons for compensation for 
a tort committed by their deceased father. Their names were struck 
out from the plaint by impleading the administrator of the estate of 
the deceased person as a party defendant instead. By a subsequent 
order the sons wore again impleaded as defendants as the earlier order 
striking out their names was wrong. It was held by their Lordships 
of tlie Privy Council'*' that the suit as against the sons must be deemed 
to be instituted on the date of their re-instatement. 

Where, however, the names were first struck out by a bona fide 
mistake"'* or were by mistake omitted in the stamped portion of the 
plaint,"' the restoration of the names will relate back to the original date. 

7. Original party not entitled to sue or liable to be sued : 

Where the i^erson originally impleaded had no right to sue or bo 
sued, the addition of the person so entitled or liable will be the addition 
of a new party. An adjudicated insolvent sued in his own name. 
After limitation, the Official Assignee was impleaded as a plaintiff. 
The Official Assignee and not the insolvent being the person legally 
competent to sue, he is a new plaintiff.®^ One of the executants of a 

need not be stated in the cause title though it is a convenient place to state 
it.) 

(’24) 11 AIR 1924 All 908 (908) : 79 Ind Gas 1001 : 46 All 709 (DB), Chelan 
Singh V. Sartaj Singh. (Father party defendant in time — Sons impleaded 
beyond time— Presumption is that former represents latter.)] 

17b. (’40) 27 AIR 1940 Mad 639 (641), Sankara Menon v. Knttani. (By the 
amendment a very large number of fresh parties was added though by a special 
procedure one of the members who happened already to be on the record in his 
personal capacity was treated as the representative of the whole association.) 

18. (’31) 18 AIR 1931 Bom 590 (592) ; 135 Ind Gas 423, Bishamherdas v. Brijlal 

Ai ora, (Names of sons originally impleaded as members of joint family were struck 
out_They were sought to be impleaded again as partners of a firm.) 

(’05) 9 Cal W N 883 (885) (DB), Bamjoy Nath Sarcar v. Shambn Nath Shaha. 

19. (’26) 13 AIR 1926 P C 88 (91) : 96 Ind Gas 887 (PC), Haveli Shah v. Sheikh 
Painda Khan. 

See also Note 5. 

20. (’95) 19 Bom 135 (137), Kirparam Jhmnekhram Modia v. Media Dayalji 
Jhumekhram. (Name was first struck out by pleader unauthorisedly.) 

21. (’27) 14 AIR 1927 Nag95 (96); 98 Ind Gas 658, S/ia&Hrfclmn v. Sheikh Budhan. 
(Amendment has retrospective effect at least from date of application.) 

22. (’26) 13 AIR 1926 Bom 366 (366) : 95 Ind Gas 538 (DB), Sayad Baud v. 
Mahouied Sayad, 
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promissory note died and the plaintiff suing on the promissory note Section 22 

impleaded his widow as his legal representative. It is subsequently Notes 6-8 

discovered that a son and not the widow is the legal rei^resentative. 

An application to implead the son, after limitation, is dismissed as 
being barred by this section. The case is not one of misdescription or 
of the estate being adequately represented by the widow at first. It is 
the addition of an entirely new party. 

See also the undermentioned cases.“^ 

But where owing to the fact that the right to sue is vested in A 
and B jointly, either of them is not entitled to sue alone and the suit 
is originally instituted by A alone but before it comes on for hearing, 

B’s interest also devolves on A with the result that A then becomes 
entitled to sue alone, he can be allowed to continue the suit although 
at the time when B’s interest devolves on him the period of limitation 
for the suit has expired. This section does not aiqdy to such a case as 
there is no addition or substitution of a new plaintiff or defendant.^" 

7. “Substituted or added.’* — The substitution or addition 
of parties contemplated by sub-section (l) is one consequent on the suit 
being defective as originally constituted. Where owing to a subsequent 
devolution of interest the suit becomes defective and new persons are 
brought on the record to remove the defect, it is not a case of substi- 
tution or addition of new parties within the meaning of sub-section (l).‘ 

Sub-section ( 2 ) is based on this principle. See Note 27. 

8. New party — Minor. — If a minor is wrongly described as 
a major and impleaded as a defendant to a suit, and the plaintiff on 
discovering the mistake has a guardian appointed for him, the minor 

(’14) 1 AIR 1914 Mad 395 (395) : 23 Ind Gas 813, Tiamasavi if Iyengar v. Pavadai 
Chetty. (Case of an insolvent under the Provincial Insolvency Act, 1907.) 

23. (’32) 19 AIR 1932 Lah 314 (315) : 137 Ind Gas 89 (DB), Northern Bank of 
India Ltd. v. Ramesh Chandar. {Bona fide mistake is immaterial.) 

24. (’40) 27 AIR 1940 Lah 262 (264): 192 Ind Gas 105, iSifaBaia v. Munshi Ram. 

(Suit to enforce mortgage bond—Person not entitled to cquityof redemption made 
defendant—Person entitled to such right added subsequently—S. 22 applies.) 

('40) 27 AIR 1940 Nag 274 (275) : 190 Ind Gas 430, Mt. Gowarjabai v. Ganpatsa. 

(Suit on promissory note instituted by person other than person in whose name it 
had been executed—Such i)erson substituted after limitation—Suit barred.) 

(’37) 24 AIR 1937 Lah 369 (370) : 173 Ind Gas 357, Mohindar Singh v. Kirpal 
Singh. (Bond in favour of A —On A's death, suit on It by bis father in his 
personal right os A'e heir—Subsequent application for substitution of A's minor 
son as plaintiff after limitation—Suit is barred.) 

25. (’40) 27 AIR 1940 Mad 412 (416) : 190 Ind Gas 657, Sornammal v. Thanga- 
velu Mtidaliar. (Bight to sue on mortgage devolving on two Hindu sisters jointly 

_Only one suing—Other dying pending suit—Plaintiff can be^allowed to continue 

suit—8. 22 does not apply.) 

Note 7 

1, See observations of Privy Council in (’16) 3 AIR 1916 P C 202 (200) : 43 Ind 
App 118 : 35 Ind Cos 323 (PC), Meyyappa Chetty v. Supramanian Chettiar^ 

(Case under Straits Settlement Limitation Ordinance.) 
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Section 22 is a party from the very hcgiiiniiig notwithstanding the defect of 

Note 8 non-representation. Tic does not become a new party by reason of 

his being treated as a minor with a validly appointed guardian.^ 

Where a major is, by a bona fide mistake, impleaded as a minor 
idaintiff and his parent institutes the suit as his next friend, an 
amendment, after limitation, to recognize him as a major and allow 
]iim to continue the suit is only a case of misdescription and not of a 
“new party,” the plaintiff always having been the same.^ Conversely, 
wlicre a minor sues as a major by a bona fide mistake, an application 
for amendment of the mistake and for proper representation may be 
allowed even if such application is beyond time,^ or if he should have 
attained majority ho may be allowed to continue the suit.^ 

But if the minor is not a party plaintiffs or party defendant® at 

Note 8 

1. (’41) 28 AIR 1941 Nag 130 (131) : 193 Ind Cas 805, Ahdul Aziz v. Sheik Amir. 
(’30) 17 AIR 1930 All 644 (646) : 128 Ind Cas 438 : 52 All 924 (DB), Talib Ali 

S)iah V. Piarey Ltal. (Decree obtained with the defendant as major — On objec¬ 
tion in execution, suit re-opened under S. 151, C. P. C., and defendant treated as 
minor and guardian appointed.) 

(’27) 14 AIR 1927 All 787 (787) : 49 All 869 ; 102 Ind Cas 624 (DB), Har Lai 
Singh v. Ptudra Singh. (Pre-emption suit—Vendee defendant impleaded as major 
—Later discovery of minority and guardian appointed after limitation.) 

{See (’24) 11 AIR 1924 Lah 157 (158):69 I. C. 401, ML Ditrga v. Gur Narain.l 

{See also (’07) 30 All 55 (56); 1907 All W N 290 : 3 Mad L Tim 58 (DB), Rupchand 
V. Dasodha. (A guardian is not himself a party tothe suit — Omission to implead 
guardian may be rectified even after limitation—Case of an appeal.) 

(’81) 4 All 37 (39) : 1881 All W N 129 : 6 Ind Jur 382 (DB), Khem Karan v. 
Hardayal. 

(’01) 1901 Pun L R No. 31, p. 99 : 1901 Pun Re No. 18, Iniami v. Saddan.j 

2. (’41) 28 AIR 1941 Oudh 43(45): 191 Ind Cos 150,1‘nderpal Singh v.Bhagwati. 
(’27) 14 AIR 1927 Cal 477 (478) : 100 Ind Cas 469 (DB), Narayan Chandra v. 

DuZrtb C/mndra. (37 Cal 229 (P C) referred to.) ^ 

(’12) 17 Ind Cas 580 (581) (DB) (Mad), Arunachellam Chetty^. Prahhayya Chetty. 
(Plaintiff wrongly described as minor by mistake - Himself not signing plamt _ 
His subsequent prosecution of suit is not adding new party.) 

{See (’04) 1 All L Jour 188 (190) (DB), Rahim Baksh v. Brijbhukhan Saran. 
(’94) 21 Cal 866 (868) (DB), Taqui Jan v. Obaididla.'] 

rSee also f’26) 13 AIR 1926 Lah 82 (82): 89 Ind Cas 363, Aviritsaria v. Ga7nun. 
CIS) 5 AIR 1918 Mad 916 (917) : 40 Mad 743 : 41 Ind Cas 510 (DB), Shunmuga 
Chelty V. Narayana Iyer. (20 All 90 dissented from.)] 

[But see (’97) 20 All 90 (91) : 1897 All W N 203 (DB), Sheorania v. Bharat 
Singh. (Suit dismissed by appellate Court—No question of limitation arose.)] 

3. (’84) 1884 Bom P J 262 (DB), Parikh Gokaldas v. Raval Jdlam. 

{See (’24) 11 AIR 1924 Lah 188 (188) ; 4 Lah 390 : 75 Ind Cas 1028 (DB), Ali 
Ahmady. Said Mian. (Application allowed—Question of limitation not decided.)] 

4. See (23) 10 AIR 1923 Mad 553 (554) : 74 Ind Cas 309 (DB), Rarichan v. 
Manakkal Raman. 

5. (’37) 24 AIR 1937 Lah 369 (370): 173 Ind Cas 357, Mohhidar Singh v. Kirpal 
Singh. (Father of deceased suing as heir — Subsequent application tp substitute 
minor son of the deceased as plaintiff— Held addition of new party.) 

(’75) 12 Bom H C R 17 (22) (DB), GopaZEas/ii v. i?ama6ai Saheb Patvar. (Mother 
suing in her own name without impleading minor son.) 

6. (*89) 1889 Pun Re No. 37, Vde Ravi v. Mt. Dyan. 
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all, but some one else was a party, the addition of the minor after Section 22 
limitation will be the addition of a new party. Notes 8—10 

The same principle would apply in appeals also.^ 

9. New relief claimed by a party. — Where a imrty on 
record is allowed to set up new facts or put forward a new cause of 
action, it would not amount to adding a new party} 

A purchased some property from x who, however, remained in 
possession. A sold it to B and B brought a suit against X for mesne 
profits from the date of A’s purchase making A also a pro forma 
plaintiff. B, however, prayed for a decree in his own favour even in 
respect of the mesne profits due to A before the date of the sale to B. 

After the period of limitation, B applied for an amendment splitting 
the relief and praying for a decree in his favour in respect of the 
mesne profits due to him after the date of the sale to himself. The 
High Court of Bombay held that it was not a case of a joinder of a new 
plaintiff seeking relief in respect of a barred claim. The amendment 
was only directed to claiming the relief severally instead of in favour 
of one of the plaintiffs alone.- 

10. Misdescription. — Where a particular person is intended 
to be impleaded in a suit but is described wrongly, it is a case of 
misdescription.^ Where the person intended to be sued is described 
correctly, but the plaintiff finds subsequently that he was under a 
mistake in thinking that such i^erson was liable to answer his claim, it 
is not a case of misdescription.* The question in each case is thus one 


7. (’21) 8 AIR 1921 Cal 776 (778); 60 Ind Cas 889 : 47 Cal 721, In re Lai Bihari 
Shah. (Appeal by minor without next friend may be amended by inserting name 
of next friend.) 

(’26) 13 AIR 1926 Nag 40 (44) : 88 Ind Cas 235, Dattu v. Bhaoosingh. (Appeal by 
major as minor may be amended by striking out guardian’s name.) 

Note 9 

1. (’25) 12 AIR 1925 Mad 917 (919) : 85 Ind Cas 961, Venhatasuhbaviina v. 
Piilipulla Beddi. 

2. (’29) 16 AIR 1929 Bom 51 (53) : 114 Ind Cas 262, BJiogi Lai Tarachand v. 
Jethalal Motilal. 

Note 10 

1, (’89) 26 AIR 1939 Pat 40 (41) : 179 Ind Cas 761, Bhagirath Singh v. Munga 
Lai. (Members of joint family carrying on family business describing themselves 
in plaint by names adding word “firm”—Deletion of word “firm” by amendment 
after limitation held did not bar suit.) 

(’36) 23 AIR 1936 Lah 147 (148): 162 Ind Cas 280, Cirdhari Lalv. Dharam Das. 
(One Qirdhari Lai answering the name and description of the defendant as in the 
plaint was summoned — On finding that he was not the intended person the 
plaint was amended by changing the description and another person of the same 
name but with new description was summoned— Held this was a case of misdescrip¬ 
tion and not of substitution.) 

2. (’14) 1 AIR 1914 Mad 636 (637): 23 Ind Cas 764 (DB), Narayana Saatrigalv, 
MangalaihammaU 
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Section 22 
Note 10 


of inteiitio}!, njiiiK'ly, which individual was intended to be impleaded 
wlicn a particular (kscription was given and which was the intended 
p< rs(-u according to tlic amended plaint. If there is the same X)erson 
()i‘ legal entity throughout it is a case of misdescription; otherwise it 
will come under the head of substitution or addition of new party.^ In 
tlie following cases, it was held that there was only a misdescription 
and that the amendment of the plaint by giving the correct description 
was not the addition of a neio party : 

(i) Where in a suit by the District Board of Dacca the plaintiff was 
described as “Chairman of the District Board, Dacca” instead of 
“District Board, Dacca.”* 

(■ 2 ) Where tlie plaintiff sued on behalf of an idol and in the body of 
the i>laint described himself as shehait of the idol and clearly 
asked for a relief on behalf of the idol, but omitted to describe 
himself as shehait in the cause title.® The same view was taken 


(’28) 15 AIR 1928 Nag 319 (321); 109 Ind Gas 785, Deolal y.Tiilaram Bam Stpeh. 
(It was presuniod that suit was against firm and so it was a case only of substitut¬ 
ing real representative.) 

(’02) 6 Cul W N 218 (220) (DB), Mandardhar AitcU v. Secretary of State. (Suit 
iigainst Executive Engineer—Subsequent addition of Secretary of State as second 
defendant — Held that Secretary of State was made party only when he was 
impleaded.) 

[See (’28) 15 AIR 1928 Mad 367 (369, 370): HO Ind Gas 433 , Devaraja Reddiar 
V. Liptons Xjtd. (Initials of the defendant’s name wrongly given— Amendment 
after decree.) 

(’87) 14 Gal 400 (401) (DB), Subodini Devi v. Cumar Oanoda Kant Boy. {A 
instituted suit as manager of B—After limitation A was struck out and B hinr- 
self was made idainliff—No bar of limitation.) 

(’88) 1888 All W N 58 (59) (DB), Jamna v. Ibrahim. (Name of respondent in 
appeal by clerical error, entered as “Nawab Muhammad Umar Daraz Ah Khan 
instead of as “Jamna ”—Held no new party.) 

(’25) 12 AIR 1925 Pat 37 (38, 39): 3 Pat 230: 78 Ind Gas 312 (DB), E. I. By. Co. 
\’ Tlnut. T./ikh/in 


3. (’39) 26 AIR 1939 Sind 172 (173): ILR (1939) Kar 275: 182 Ind Gas 881 (DB), 

MangharamBupchandFirmr.HajiSorik Punhoo (Contract made by A' before 

he became member of firm Y—Suit on contract by firm Amendment of plaint 
by substituting X as plaintiff—HeW this was no case of misdescription.) 

4. (’28) 15 AIR 1928 Cal 485 (487) : 112 Ind Gas 24 (DB), Anuktil Chandra 
V. Dacca District Board. 


(See also (*40) 27 AIR 1940 Cal 153 (155) : 187 Ind Gas 605 (DB), Afuuiciprtl 
Commissioners, Dacca v. Can^amani Chaudhurani. (Suit against Chairman of 
Municipal Commissioners instead of the Commissioners themselves —Held only a. 
case of misdescription.)] 


5. (’26) 13 AIR 1926 Cal 417 (419) : 87 Ind Gas 159 (DB), Dayamayi v. Sankar 
Nath. 

(’19) 6 AIR 1919 Cal 245 (247) : 46 Cal 877 : 50 Ind Cas 525 (DB), Bidhu Sekhar 
Bancrjcc v. Kuloda Prasad Deogharia. (It is not even necessary to state the 
representative capacity in the cause title.) 

(’16) 3 AIR 1916 Cal 164 (166): 28 Ind Cas 818 (DB), Kuannani Singha v. IFosi/ 
AH. (Do.) 

t5ee also (’ll) 11 Ind Cas 47 (48) : 33 .\11 735 (FB), Jodhi Bat v. Basdeo.} 
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Section 22 
Note 10 


(3) Where the plaintiffs, the owners of a ship, were wrongly described 

as “H. Hogarth and Sons” instead of as “Hogarth Shipping Co., 
Ltd.” by a bona fide mistake.® 

(4) Where plaintiff sued the defendant for a dissolution of partnership 

and for accounts, but by a bona fide mistake described the 
defendant as a firm instead of as an individual.® 

( 5 ) Where two of the partners of a firm were described by a single 

name as JoharmullManmull instead of being separately described 
as Joharmull Khemka and Manmull Khenika, and there was no 
doubt that in the ideadings the individuals were sufficiently 
clearly indicated and described.^® 

(c) Where in a suit for the correction of an entry in a Record of Rights 
the plaintilf luid impleaded Mr. P. J. Forbes as the defendant 
instead of Miss P. J. Forbes and llie circumstances clearly showed 
that it was the latter who was intended to be sued.^^ 

( 7 ) Where the plaintiff was already on record but did not make it 
clear whether he sued in his private capacity or as managing 


6. (’23) 10 AIH 1923 Nag 96 (97): 71 Ind Cas 39, Bakaram v. Hiralal. {H and T 
mentioned as plaintiffs in plaint — Suit for temple property — Body of plaint 
stating that they were managers of temple — Omission to mention temple in 
beading is only mistake in description.) 

7. (’30) 17 AIR 1930 Oudh 43 (45) : 123 Ind Cas 894, Avadh Behari v. 
Parmeahur Din. 

8. (’26) 13 AIR 1926 Cal 722 (725) ; 94 Ind Cas 182 (DB), Mitsui Bussan Kaisha 
Ltd. V. Hogarth Shijyping Co. Ltd. (Aflirming AIR 1925 Cal 922.) 

9. (’24) 11 AIR 1924 Sind 144 (146) : 19 Sind L R 262 : 78 Ind Cas 905 (DB), 
Dipchand Daulat Bam v. Paramanand Chimandas Firm. ('‘I’arainauand 
Jethanand” described by mistake as “Paramanand Chimandas Firm.’’) 

[Sec also (’39) 26 AIR 1939 Pat 40 (41) : 179 Ind Cas 761, Bhagirath Singh v. 

Mungalal. (Plaintiffs described by their names with the addition of the word 

“firm"_On objection being taken a.s to registration of firm, plaint amended 

by deletion of the word “firm" — Section 22 does not apply.)] 

[See however (’36) 23 AIR 1936 Lah 485 (486) : 163 Ind Cas 734 (DB), Aftirik 
Singh v. Sant Singh. (Suit against foreign firms which had, before suit been 
dissolved to plaintiff's knowledge—On suit teing found not maintainable against 
foreign firms, plaintiff impleading two partners who were in British India — 
S. 22 applies—It is a case where no defendants were named in the first instance 
and not a case of misdescription.)] 

10. (’24) 11 AIR 1924 Cal 74 (78) : 50 Cal 549 : 75 Ind Cos 81, Sheo Doyal 
Khemka v. Joharmul Manmull. 

11. (’17) 4 AIR 1917 Cal 420 (421) : 32 Ind Cas 872 (DB). Jogeivdra Harain Boy 
V. P. J. Forhea. (Hindi Record of Rights — The letter frequently used therein 
both for "Mr" and “Miss’* would be the Hindi abbreviation **Mi'* — It would 
be difficult to find out whether the name in the record is that of male or female.) 


where the name of the temple was omitted in the cause title.® 
AVhere, however, a defendant was sued in his individual capacity 
and the x>laintiff denied title of the idol W'hose shebait he w'as, 
the addition of the “idol” as a party defendant w^as held to be 
the addition of a neiv party 
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Note 10 


SoS EFFECT OF SUBSTITUTING NEW PLAINTIFF OB DEFENDANT 

director of a company and subsequently asked relief in the latter 
capacity.^" 

fs) \VIk*!’o a company in liquidation sued as “The Official Liquidator, 
Himalaya Bank, Ltd., in liquidation” instead of “The Himalaya 
Bank. Ltd., in liquidation, plaintiff.”'^ 

(n) AVlicro in a suit against a Municipal Committee it was by an error 
made to be represented by its Secretary instead of its President.^"* 

(lO) Where the Bombay Baroda and Central India Railway Company 
sued as defendants were described as “Agent, B. B. & C. I. Railway 
Company” instead of “B. B. Sz C. I. Railway Company.”^® 

In the undermentioned cases,however, a different view was 
taken; it w^as held on the facts and the pleadings in each case that 

12. (17) 4 AIR 1917 Mad 471 (471) : 33 Ind Cas 357 (DB), Muthukrishna Pillai 
V. Pxajam Aiijangar. (Affirming on Letters Patent Appeal AIR 1915 Mad 424.) 

13. (’96) 18 All 198 (202, 203) : 1896 All W N 28 (FB), Mtthamviad Yumf v, 
ITivialaya Bank Ltd. (17 All 292 overruled.) 

14. (’78) 2 All 296 (298) (DB), Manni Kasiindhan v. Crooke. (Section does not 
apply to the case of a Committee sued in name of its officer.) 

15. (’23) 10 AIR 1923 Bom 452 (453) : 47 Bom 785 : 73 Ind Cas 1027 (DB), 

Saraspur Manufacturing Co. v. B. B. eft C. I. By- Co. (The prayer in the plaint 
was that the defendant company should pay suit amount — AIR 1921 Pat 485 
dissented from.) 

[See (’26) 13 AIR 1926 Cal 612 ( 614 ): 94 Ind Cas 762 (DB), Gopi Raw Be/tariiJow 
V. B. I. By. and O. eft R. By. (E. I. Ry. Co. as defendant described in plaint 
as “Agent, E. I. Ry.’’ but company contested without objection.) 

(’25) 12 AIR 1925 Lah 441 (442) : 6 Lah 252 : 89 Ind Cas 279 (DB), 

Chand Mukandi Lai v. E. I. Ry- Co. (Defendants described as “Agent N. W. 

Ry., Lahore” and “Agent, E. I. Ry. Calcutta’*.) t> xt n 

(’25) 12 AIR 1925 Nag 155 (156, 157) : 82 Ind Cas 177, Bulakidas v. B. N, Ry. 

Co. Ltd. (B. N. Ry. Co. described as ‘Agent B. N. Ry. Co.’) 

(’26) 13 AIR 1926 Pat 40 (42) : 5 Pat 128 : 90 Ind Cas 680 (DB), ^dhey Lai v. 
E. I. By. (The plaint taken as a whole and conduct of the defendant (company) 
held to lead to finding of misdescription.)] 

16 (’16) 3 AIR 1916 Cal 818 (819) : 43 Cal 441 : 31 Ind Cas 35 (DB), India 
General Steam Navigation and Ry. Co. v. Lai Mohan Saha. (Defendant des¬ 
cribed as Railway Company “by their Agent A. E. Rogers” — Held, suit was 
substantially against Rogei-s—But amendment was allowed as no question of 

limitation arose.) 

(’25) 12 AIR 1925 Cal 716 (719) : 52 Cal 783 : 90 Ind Cas 426 (DB), B. N. Ry. 
Co. V. Behari Lai Dutt. (The company did not appear and proceed with the 
suit but only the agent appeared and objected to frame of suit.) 

(’21) 8 AIR 1921 Pat 485 (485, 486) ; 64 Ind Cas 125, Sinehai Bam Bihari Loll 
V. E. I. Ry. Co. (Suing defendant as “Agent E. I. Ry. Co.” held, not against the 
company in law and amendment after limitation refused— Held, not to be a case 
of misdescription — Railway Company appeared and contested on merits first.) 
(’25) 12 AIR 1925 Pat 37 (38, 39) : 3 Pat 230 : 78 Ind Cas 312 [BB),E.I.Ry.Co. 
V. Ram Lakhan Ram. (Personal decree against the Agent was asked for in the 
plaint— Held, suit was against Agent.) 

(’63) 10 Suth W R 366 (366, 367) : 2 Beng L R 6a (SN) (DB), Ram Das Sein v. 
Mr. Cecil Stephenson. (Deputy Agent of E. I. Ry. Co. made defendant — Held, 
Railway Company was not sued.) 
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the railway company in question was not originally impleaded, and 
consequently an amendment on the ground of limitation was refused. 
In East India Bailioay Go. v. Ram Lalchan Ram^^"^ the test w'as 
laid down in these words : “When there are two knowm persons in 
existence and the plaintiff brings the suit against one of them and 
afterwards applies to have the other brought on record as a defendant 
on the ground that he all along intended to sue the other and in 
substance he sued the other, and no question of representation arises 
in the case, it is impossible to maintain the view that the case is one 
of misdescription.” 

Where a person intended to be impleaded is as a matter of fact 
not impleaded, it cannot be said to be a case of misdescrii:»tion though 
the omission to implead may be due to a hona fide mistake. 

Where A sued four foreign hrms which had, before the suit, been 
dissolved to his knowledge, and on the suit being found to be not 
maintainable against foreign firms, he impleaded two partners who 
were in British India, but after the expiry of the period of limitation, 
it was held that the naming of the firms in the plaint instead of the 
individuals was not a misdescription and that the suit w’as barred. 

Where a suit was instituted against “ Raineshwar Nandlal, a 
Hindu inhabitant, etc.,” instead of “Rameshwar Nandlal Firm” and no 
individual of the former description ever existed, it w’as held that this 
was not a case of mere misdescription.^® 

11. Parties in representative character. — It has been 
seen in Note 6 that when a person is already properly and sufficiently 
represented on record by another, a subsequent addition of his name 
in the plaint is not the addition of a 7ieto party. 

<’71)15 Suth W R 634 (535) (DB), Chnnder Paul \.Mr. Cecil Stepheyison. 

(Do.) 

17. (’26) 12 AIR 1925 Pat 37 (39): 3 Pat 230; 78 Iml Cas 312 (DB). (Per Das, J.) 

18. (’25) 12 AIR 1925 Lah 343 (344) : 88 Ind Cas 555, Jawala Das v. Gopal Lai. 
(One of the vendees in pre-emption suit not impleaded. Omission due to a wrong 
registration copy of sale deed in which that vendee’s name was not mentioned. 
Not a cose of misdescription.) 

(’ll) 11 Ind Cos 938 (938) (DB) (All), Maviraj Singh v. Ttirday Ram. (Pre-einp- 
tion suit against one Jai Kishen—Later discovery that real vendee was one Shib 
Charn_Latter not allowed to be substituted after limitation.) 

(’84) 10 Cal 440 (442, 443) (DB), Harrington v. Gonesh Roy. (Suit against pro¬ 
prietor of firm_O known to plaintiff to be not its proprietor, first mode defendant 

—After limitation, H the real proprietor added.) 

(1900) 28 Cal 180 (186, 187) (DB), Nriiya Qopal Hazra v. Golam Rasool. 

(’78) 10 Bom H C B 224 (227), Kavasji Sorabji v. Rarorji Sorabji. (Wrong 

persona impleaded as defendants as representatives of deceased debtor_Right 

representative added after limitation.)] 

19. (’86) 23 AIB 1036 Lab 486 (486) : 163 Ind Cas 734 (DB). Amrik Singh v. 
Sant Singh. 

20. (’82) 34 Bom L B 1410 (1414), New East India Press Co, v. Rameshvar, 


Section 22 
Notes 10-11 


^GO EFFECT OF SEBSTITUTING NEW FLAINTIFF OR DEFENDANT 


Section 22 
Note 11 


A joint Hindu family manager sufticiently represents the family 
as a wliolc and wlicn ho acts in the interests of the family the other 
memhors ai-c hound by the result of the action in which the manager 
was inade a partyd To such an action the other members of the 
family are not jiecessary parties.^ In such cases, the addition of the 
Ollier members does not amount to the addition of neio parties within 
ilie meaning of this section. But where the member suing is not the 


Note 11 

1. (’ll) 9 Iml Cas 739 (740) : 33 All 272 : 38 In<l App 45 (P C). Kishen Parshad 
V. liar Narcuii Singh. (29 All 311 reversed.) 

(14) 1 AIR 1914 P C 136 (137) ; 36 All 383 ; 41 Ind App 216 : 24 Ind Cas 504 
(P C), Shco Shanhar Pain v. Mt. Jaddo Kunwar» 

(’27) 14 AIR 1927 P C 56 (57) : 101 Ind Cas 44 : 51 Bom 450 ; 54 Ind App 122 
(P C), Ijingongonda v. Basangowda. (Minor sons bound by judgment against 
father representing them.) 

(16) 3 AIR 1916 Pat 251 (251): 36 Ind Cas Ift? : 1 Pat L Jour 154 (DB), Mahomed 
Sadiq V. Khedan Lai. 

[Si’C (’81) 7 Cal 739 (745) : 10 Cal L R 2C3, Bnngsce Singh v. Soodist Ball.'} 

[Sec also (’06) 33 Cal 1079 (1093) (DB), Thakur Mani Singh v. Dai Eani Koeri. 
(Mere fact that infant member is joined after limitation is not fatal.)] 

2. (’ll) 9 Ind Cas 739 (741) : 33 All 272 : 38 Ind App 45 (P C), Ki&hen Parshad 

V. Har Narain Singh. (Mitakshara joint family being a money lending firm— 
Managing members of the firm entitled to sue in their own name on contracts 
entered into with them without adding other members of the firm.) 

(’04) 1 All Ij Jour 543 (.351,552)(DB), Patesicari Praiah A^arain Singh v. Endra 
Narain Singh. (Suit by head of impartible raj.) 

(’04) 28 Bom 11 (19) : 5 Bom L R 618 (DB), Giirnvayya v. Datiatraya. 

(’22) 9 AIR 1922 Cal 468 (472): 72 Ind Cas 722 (DB), Kaliyada Das 
Prasad Garga. (Suit for arrears of rent by manager— Section 188, Bengal 

Tenancy Act, has no application.) 

(’ll) 10 Inil Cas 874 (877. 879) : 35 Mad 685 (DB). Sheikh Ebrahim v. Rama 
Iyer. (Case law reviewed.) 

(■941 17 Mad 122 (126 127 ): 4 Mad L Jour 52 (DB). Raviagya v. Venkataratnam. 

(■96) 6 Mad L Jour 27 (30) (DB). Gopalasamy v. Periasamy Tevar. (Per Best. J ) 
rsL (’22) 9 AIB 1922 Bom 354 (355) : 46 Bom 1022 : 84 Ind Cas 508 (DB). 
Gangaram v. Bajm Saheb. (Joint family — Bent note to jagirdar - Junior 

members need not be joined.)] 

[See also CIS) 5 AIR 1918 Lah 241 (242) : 42 Ind Cas 377 : 1917 Pun Re No. 87 
^(DB) Slier Muhammad v. Bam Chand. (Loan from joint family funds—Bond 
in name of only one member—Other members not necessary plaintiffs.) 

(’96) 20 Bom 435 (436, 437) (DB), Hari Vasudev Kamat v. Mahadn Dad 
Gattda, (Do*)] 

T/ie following cases are no longer good law. 

(’08) 7 Cal L Jour 251 (260, 261) (DB), J/ir Tapurah Hossein v. Gopi Narayan. 
(Suit by karta of Hindu joint family for rent not maintainable without adding 
other members.) 

(1900) 23 Mad 190 (194) (DB), Angajmithn Pillai v, Kolandavelu Pillai. 

(1900) 22 All 307 (317,320): 1900 All W N 73 (DB), M 2 ihammad Askari v. Eadhe 
Earn Singh. 

(’06) 30 Bom 477 (486): 8 Bom L B.IiSS,Kashinath Chimnaji v. Chimnaji Sada- 
shi'Ve (Minor coparceners will not be bound by proceedings started by manager*) . 
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manager® or does not sue as manager,"* this rule does not apply. Even 
the manager can represent other members of the family only in 
respect of joint family property. He cannot represent them where 
the suit property is their self-acquired property."*^ 

A trustee or sliebait of an idol, or an executor or administrator 
of an estate sufficiently represents the beneficiaries and the joinder 
of the latter will not introduce a new partyA person who is made 
a party to a pending suit in his rei^resentative character is as much 
within the section as a i^erson impleaded in his individual capacity. 
Thus, where a person who had not obtained letters of administration 
necessary to sue in his representative character originally instituted 
the suit (which was one for debt due to the deceased for which under 
S. 4 of Act VII of 1889 no decree could be passed without the production 
of a probate or certificate of the nature referred to in the section) 
and after the expiry of the period of limitation the person with such 
letters was imx^leaded, the suit was held to have become barred.® 

B, the promisee under a i^romissory note executed by A, instituted 
a suit against C, one of the legal representatives of A, for a simple 
money decree against the assets of A in his hands. C, however, was 
only in possession of a portion of the assets of A. D and ]•: who were 
in ix) 3 session of other portions of the assets were imiilcaded subse¬ 
quently as parties, but after the expiry of the period of limitation. It 

3. (’83) 6 Mad 27 (28) : 7 Ind Jur 10 (DB), Artmachala Pillai v. Vythilinga 
Mudaliar. 

(’94) 18 Bom 141 (142) (DB), Dayabhai Lallubhai v. Gopalji Dayabhai. (Son of 
a deceased manager not becoming manager cannot sue without impleading other 

members.) 

4. (’13) 20 Ind Gas 262 (263) (DB) (Cal), Jagai Narain Singh v. Udit Narain 
Singh. (Where plaintiff does not sue as karta but in his own name and in his 
own right non-joinder of other members of the family may affect.) 

4a. (’40) 27 AIR 1940 Lab 262 (264): 192 Ind Gas 105, Sitarmn v. Mtmshi Pam. 
(Where a mortgagee institutes a suit against the father of the legal representa¬ 
tives of the deceased mortgagor and it is found that he could not be legal 
representative of the deceased, the property having been gifted to his sons by 
the mortgagor, the mortgagee cannot implead the legal i^presentatives of the 
deceased mortgagor after the expiry of the period of limitation.) 

5. (’19) 6 AIR 1919 Cal 245 (246) : 46 Cal 877 ; 60 Ind Cas 525 (DB), Bidhv, 
Sekhar Banerjee v. Kuloda Prasad Deogharia. (Shebait of an idol.) 

('08) 7 Oal W N 817 (820, 821) (DB), Janhabi v. Brojo Mohini. (Executrix filing 

Buit_Subsequent addition of beneficiaries is-not addition of new parties. ) 

(See (’28) 15 AIR 1928 Lah 876 (876) : 9 Lah 688 : 110 Ind Cas 384 (DB), 
Thakardwara, Amritsar v. Ishar Das. (But a temple, apart from idol, is not 
a juridical person and suit with the temple as party is one without any party.) 
(’ll) 11 Ind Cas 47 (48) : 33 All 735 (FB), Jodhi Rax v. Basdeo Prasad. 

(’04) 32 Cal 129 (141) : 31 Ind App 203 : 6 Bora L R 765 : 1 All L Jour 685 : 
8 Cal W N 809 : 8 Bar 698 (PC), Jagadindra Nalh Roy v. Hementa Kuniari 

See also Note 6. 

6 . (’97) 21 Bom 680 (583, 684) : Ohitty’s SCO 527 (DB), Fatmabai v. Pirbhau 
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T\-as held that hy virtue of c being sued as being in possession of the 
assets of a, C could not he held to have been sued in a representative 
capacity, and that the suit as against D and E was barred. 

See also Note G. 


12. Suit or appeal by or against a dead person. — A suit 
instituted in the name of a sole plaintiff^ or against a sole defendant**^ 
who is dead at the time of such institution is a nullity and the plaint 
cannot be amended by bringing the legal representatives of such 
deceased iierson on record. So also, where there are several plaintiffs 
or several defendants, hut one of them is dead on the date of suit, his 
legal representatives, cannot he added as parties and the suit proceeded 
with.^ But, in such a case, the suit cannot he said to be void ab initio 
so far as the other parties are concerned.* The proper procedure in 
such a case is to strike out the dead person’s name and proceed with 
tl^o suit.^’ If the deceased person was a necessary party, the plaint 


7. ('36) 23 AIR 1936 All 94 (95) : 58 All 594 : 160 Ind Cas 1030, Ma7ini Gir v. 
Jati Chela. 

Note 12 

1. (’23) 10 AIR 1923 Lah 652 (652) : 79 Ind Cas 284 (DB), Mt. Boondit v. Moti 
Cha7id. (Suit on behalf of zninor who was dead.) 

2. (’24) 11 AIR 1924 Bom 109 (111) : 85 Ind Cas 464, Rainpratap Brij Mohan¬ 
das V. Gavrishankar Kashiram. 

(’19) 6 AIR 1919 Cal 257 (258) ; 51 Ind Cas 160, Krista Das Laiv v. Khirada 
Kanta lioj/. 

(’18) 5 AIR 1918 Mad 794 (794) ; 42 Ind Cas 539, Rasa Gotindan v. Pichamuthit 

Pillai. ^ , 

(’33) 20 AIR 1933 Mad 454 (455) : 143 Ind Cas 596, Municipal Council Calicut v. 

efers Amm'rMad UO (440. 441) : 30 Ind Cas G79 (DB). In re Ar.machallam 

CldTT AIB 1914 Cal 895 (896) : 24 Ind Cas 112 (DB). BeJey Chand Mahatap 
Bahadur v. A,nulya Charan Mitra. (Provisions to subst.tut.on of he.rs apply 

only when defendant was alive When suit was institu^.) . ^ ’ 

(’18) 5 AIR 1918 Oudh 419 (420) : 47 Ind Cas 894, Nau Nehal Singh v. Deputg 
Coniniissioner, JJnao. 

(’081 31 Mad 86 (88) : 3 Mad L Tim 12 : 17 Mad L Jour 551, Veerappan Chetiy 
V. Tindal Ponnan. (Even though the suit is instituted 6ona fide m ignorance of 

the death.) „ _ , .rv ^ 

(1900) 1 Cal L Jour 62 (Note), Tej Narain Singh v. Rani Krishna Pandey. 

[See (’93) 16 Mad 319 (320) (DB), Mallikarjuna v. Pidlayya. 

(’69) 12 Suth W R 45 (46) : 3 Beng L R A C 233, Mohun Chitnder Koondoo v. 

Azeein Gazee Choxokeedar 

3 . (*32) 19 AIR 1932 Lah 592 (594) : 140 Ind Cas 387, Karam Singh v. Mt. 
Maya Wanti. (Insertion of dead husband’s name does not save limitation against 

widow.) 


4. (’27) 14 AIR 1927 Cal 880 (881) : 104 Ind Cas 623 (DB), Makravi Ali v. 
Abdul. (Suit brought in name of two plaintiffs one of whom is dead can be 
amended.) 

5. (’24) 11 AIR 1924 Lah 348 (349) : 72 Ind Cas 670, Mt. Phillo v. Gopi. (Suit 

for damages against wrong doers—One of them dead at the time of suit—His 
name may be struck off and the suit proceeded with.) . > 
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can be amended by adding his legal representatives as parties.® As has 
been seen in Note 5, if the legal representatives are necessary parties 
to the suit, i.e., if the suit will not be a properly constituted one 
unless they are impleaded, their addition after the period of limitation 
will entail the dismissal of the -whole suit, inasmuch as the suit 
becomes a properly constituted one only when they are made parties 
and inasmuch as at that time the suit is barred against all.’ Where 
the legal representatives are only proper and not necessary parties, 
the suit against the other defendants will not be barred. Where the 
legal representatives are already on the record in some capacity or 
other, the name of the deceased person may be struck off and the suit 
can be allowed to go on with such persons as legal representatives of 
the deceased person.® 

An appeal against a sole respondent who is dead at the time of 
l^referring the appeal is not a valid appeal. Biit it has been held that 
as the Court is only acting in a proceeding in the suit, it has full 
powers to allow amendment of the appeal by adding the legal repre¬ 
sentatives of the deceased respondent as parties.® Where such addition 
is made after limitation, the Court can under S. 5 of the Limitation 
Act (which does not apply to suits) excuse the delay in filing the 
appeal if sufficient cause is shown.The Judicial Commissioner’s 
Courts of Nagpur^^ and Sind^^ and the Chief Court of Burma^^ have 

(’26) 13 AIR 1926 Lah 153 (154) : 89 Ind Cas 661, Fir7n Pala Mai Naraui Mai 
V. Fauja Singh. 

[Sec also (’28) 15 AIR 1928 Cal 152 (153): 105 Ind Cas 284 (DB), Jatindra Nath 
V. Narendra Nath. 

(’28) 15 AIR 1928 Lah 359 (360): 9 Lah 526: 110 Ind Cas 281 (DB), Roopchand 
V. Sardar Khan.^ 

6 . (’27) 14 AIR 1927 Cal 880 (881) : 104 Ind Cas 623 (DB), A/aftram Ait v. Abdtd. 
(’28) 15 AIR 1928 Lah 359 (360) : 9 Lah 526 : 110 Ind Cas 281 (DB), Roopchand 

V. Sardar Khan. 

7. (’19) 6 AIR 1919 Lah 25 (26) : 1919 Pun Re No. 86 ; 52 Ind Cas 587 (DB), 
ilusain Bibi v. Hakim. (Pre-emption suit — One of the joint vendees dead at 
the institution of suit — Legal representatives joined after limitation — Held 
that whole suit was barred.) 

8 . (’29) 16 AIR 1929 Lah 440 (440) : 117 Ind Ca8899 (DB), S/icr5tnjk v. 
viadi! (Suit for pre-emption against six vendees — Sixth vendee discovered to be 
dead before suit—Other five vendees were the legal representatives of the sixth 

vendee.) 

(’20) 7 AIR 1920 Sind 82 (83) : 78 Ind Cas 569 (DB), Manager Encumbered 
Estates in Sind v. Tharumal. 

9 . (’26) 12 AIR 1926 Mad 1210 (1210) : 49 Mad 18 (FB), Gopal Krxshnayya v. 
Ijdkshmanarao. (Overruling AIR 1924 Mad 66.) 

(’80) 17 AIR 1930 All 131 (132) : 123 Ind Cas 824, Chatur Prasad v. Daxjnath. 

10. See the casee cited in Foot-Note (9). 

11. (’29) 16 AIR 1929 Nag 261 (262) : 117 Ind Cas 257, Surajmal v. Raghunath. 

(Appeal in name of dead person.) / 

12. (’20) 7 AIR 1920 Sind 82 (88) : 78 Ind Cas 669 (DB), Manager Encumbered 
Estates in Sind v. Tharumal. (81 Mad 86 followed.) 

13. (*18) 21 Ind Cas 806 (307) : (1913) 1 U B B 176, Mi Ein 2i v. Mi Ni. 
(Amendment that deprives a party of defence of limitation should not be allowed.) 
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Section 22 
Notes 12-13 


held that an appeal by or against a dead person cannot be amended 

by adding his legal reiiresentatives. 


13. Question of limitation to be considered, whether 
before or after addition or substitution. — This section does 
not in itself deal with the (luostion whether the joinder of parties after 
{ho institution of a suit shall in all cases necessarily involve the bar of 
limitation, if the period prescribed for such a suit has then expired. 
Such a result must depend upon the consideration of the question 
whether the joinder was necessary to enable the Court to award such 
relief as might he given in the suit as framed. If fresh parties are 
merely added for the purpose of safeguarding the rights subsisting as 
between them and others claiming generally in the same interest, 
the determination, by the application of this section of the date of 
institution of the suit as regards such newly joined parties does not 
ordinarily affect the suit by or against the original parties and would 
not therefore attract the operation of the general provisions of the 
Limitation Act.^ The correct principle is that if a Court finds it 
necessary to add certain persons as parties, it must add them and 
then apply s. 22 to see the result on the relief asked for or against e 
parties added.^ A Court’s power to add a party is different from its 
(Udy to dismiss the suit as time-barred when the question of limitation 

falls to be considered.^ 


A different opinion is sometimes expressed, viz., that it is not 
desirable to add or substitute as parties to an action persons as regar s 
whom the action has already become time-barred.* But it is su mi 
that the principles stated already sh ould prevail. _ . 

Note 13 

1. (’04) 28 Bom 11 (17, 18) : 5 I- «>• 

(’21) 8 AIR 1921 Bom 152 (153, 1 ) • , in time—Other persons 

Rajaram v. Siddeswar Martand. (Redemption suit mea m i 

interested in equity of redemption may be 

(■06) 8 Bom L B 942 (945 

Nath. (Bifusal to add ^ defc^ant merely beeause if he were 

plaintifi his suit would be barred IS wrong 

(’12)14IndCas 35 (37,38)(DB)(AH),N«(;»Mv.LaZu. 

' r<?L /-401 27 AIR 1940 Mad 639 (641). Sankara Menoti v. KxUtani. (Absence of 

In thB amendment substituting new defendants cannot take away any 
°e'ardeCce.“d^g that of limitation, which might be open to the fresh 

nifrties brought on the record thereby.) 

P24) 11 AIR 1924 Lab 188 (188) : 4 Lab 390 :75 Ind Gas 1028 (DB), Ah Ahamed 
' T. SaidUian. (Minor suing as major—Plaint to be amended subject to question 

of limitation.) 

(’22) 9 AIR 1922 Nag 213 (215) : 66 Ind Cas217,SM^Srt v. DajibaBhau. (bection 
do^ not prescribe any period for joinder of a party.)] 

3 . (’92) 14 All 524 (528) : 1892 All W N 104 (DB), Imamtid-dm v. Liladhar, 

See also Article 181 Note 20. 

4. (’28) 15 AIR 1928 All 97 (97) : 108 Ind Gas 735 ; 50 All 276 (DB), Equitable 
Trust Co. V. Hafiz Muhammad Halim d Co. (7 Bom 217; 4 Ind Gas 38, 
Bom 580 followed.) 
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14. “Deemed to have been instituted,“ — In Chandrika Section 22 
Hoy V. Ham Kner Thakur^ the view was expressed by Mr. Justice Notes 14-15 
Das that the words “deemed to have been instituted” create a statutory 
fiction that the suit, in case of an addition or substitution of parties, 
is instituted on the date of such addition or substitution, implying 
thereby that otherwise the date of the institution is the date of the 
original institution. He further i^roceeded to observe that, accordingly, 
in cases to which the section does not apply, e. cj. ‘applications,’ the 
date of institution even as regards the added or substituted party is the 
date of the original institution. It is submitted that such a construction 
is not sound.- The party added or substituted not being a party at the 
original institution of the suit, it cannot be stated that, in fact, the suit 
was instituted as regards him on that date. The fiction really seems to 
be that though a suit can be instituted only once, and that on the date 
of its original institution, for certain i^urposes it may be deemed to be 
“instituted” so far as the neio party is concerned on the date of his 
being impleaded. It is not as if, so far as he is concerned, a suit really 
instituted against him on an earlier date is to be deemed by a fiction 
to be instituted at a later date. It is rather that such a suit which was 
never instituted at all against him is to be deemed as instituted as 
regards him on the date he is impleaded. 

15, “As regards him.**_It has been seen in Notes 2 and 13 

that all that s. 22 says is that as regards a newly added or substituted 
party the suit shall be deemed to have been instituted on the date of 
such addition or substitution and not earlier. The section does not 
purport to lay down that on such date the suit as regards him is 
barred by limitation or not, or what the effect of such addition or 
substitution is on the whole suit. These questions will have to be 
decided with reference to the nature and frame of the suit and the 
law of parties relating thereto. This section refers only to the parties 
subsequently added and the suit cannot fail as regards the original 
parties merely because the remedy as regards the newly added party 
has been lost, unless such a result follows from the nature of the suit. 


(’26) 12 AIR 1926 Mad 917 (918) ; 85 Ind Cas 961, Venhatasubbaynmay.P^xpulla 
Reddy. (Donee under will suing — Executor under will sought to be substituted 

aa plaintifi after limitation.) 

Note 14 

1. (’23) 10 AIR 1928 Pat 88 (89) : 6 Pat L Jour 463 : 62 Ind Cas 636 (DB). 

Note 15 

1. (’81) 18 AIR 1981 Bom 690 (692) : 136 Ind Cas 423, Bisliamberdas v. Brijlal 

Arora. 

•(*21) 8 AIR 1921 Bom 162 (164) : 46 Bom 1009 : 61 Ind Cas 690 (DB), Shivubai 
Rajaram ▼. Stddeehtoar Martand. (Redemption suit filed in time—Suit should 
not be dismissed merely because other persons interested in equity of redemption 
are not joined within limitation.) 

iSee (’76) 12 Bom H C R 97 (106, 106) (DB), Dayal Jairaj v. Khatav Ladha. 
<(*77) 1877 Bom P J 271 (277) (DB), Natpab Muhammad Bakar v. MaJiabu 

Begam.'] 


2.Lim.65. 


Section 22 
Note 15 
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In otluH- the answer will depend upon whether the newly 

added party is a necassary party to the suit or only a proper party. 

IV he re a party necessary for the constitution of the suit itself is 
not added in lime, the suit must be dismissed in its entirety,^ Where 


2 cs;’.) ‘■'0 AIR 193:1 Cal 621 (622) : 60 Cal 777 ; 146 Ind Cas 259 (DB), Govmd 
Chamlra v. Jamaludclin MondaL (Mortgage suit—All mortgagees must be joined 

a- plaintitts.) , ,,, , 

( •16) 2:3 AIR 1936 Cal 193 (196) : 62 Cal 324 : 162 Ind Cas 323, Prabodhlal 
Miilherji v. Ncchatan Adhilcari. (Co-widow of a deceased debtor is a necessary 

dolomlant.) 

(’29) 16 AIR 1929 Cal 591 (592) : 125 Ind Cas 109 (DB), Giris Chandra v. Bavi 
Saran. (I’ersons entitled to a share in mortgagee rights.) 

(’37) 24 AIR 1937 Kang 124 (125) : 170 Ind Cas 105 (DB), Maujig Tun TJiein v. 
Maunij Sin. (28 Bom 11 relied on.) 

(’28) 15 AIR 1928 Lab 33 (34) : 100 Ind Cas 859, Devi Dayal v. Jdarain Singh. 
(A paiichayat, i. e., an unregistered or unincorporated body of persons suing 
fSoinc of them not made parties — Whole suit is bad.) 

(’25) 12 AIR 1925 Lah 343 (:344) : 88 Ind Cas 555, Jawala Das v. Gopal LaL 
(Pre-emption suit—Several vendees — One vendee impleaded after time — Whole 

suit fails.) 

(’24) 11 AIR 1924 Lah 230 (231) ; 73 Ind Cas 364, Niaz Ali Khan v. Mcl. A/zal 
Khan. (Do.) 

(’20) 7 .AIR 1920 Lah 72 (73) : 57 Ind Cas 259, Raushan Ram v. Sheran Khan. 

(A necessary party not made respondent in second appeal—Whole appeal fails.) 
(’19) 6 AIR 1919 Lah 3 (3) : 51 Ind Cas 935 : 1 Lah 21 (DB), Khaira v. Salem 
Raj. (Necessary respondent not impleaded in appeal.) 

(’27) 14 AIR 1927 Mad 84 (85) : 98 Ind Cas 549, SiluvainitUhu M^aliar v. 

Muhamad SahuL (Joint promisees of a debt are all necessary paries.) 

(’09) 4 Ind Cas 392 (394) : 33 Mad 246 (DB). Bhagavanulu v. Veeravadavibu.. 

(Partition of joint property-Alienee from a sharer is 
(■92) 14 All 524 (528): 1892 All WN 104 (DB). Imam-tid-din v. Liladlui^. (Hundi 

in favour of firm— All partners are necessary parties.) , , .. 

(’87) 14 CaI 791 ( 794 )(DB),Ranido,afv. Junmenjoy Coemdoo. (Suit for partnership 

accounts 254:5 Ind Jur 548 (PC), Rajendronath 

^’Dlu^.%SMaHomedlal. (A co-shebait who alienated debutter estate is a 

(’8lTrS8f578^26T-’8CaTL 8 45^(03), Bavisebuk v. Bainlal Koondoo. (Suit 
by membLsof joiS kindu family carrying on trade in partnership-All members 

(■^iTsAirigti'patdgs (498) : 62 Ind Cas 61. Sumitra Kuer v. Daniri Lai. 
(Aiotitmpurchaser is necessary party to application under Order 21 Buie 92. 

Q P _But see AIR 1929 Mad 763.) 

(’02) 1902 Pun Be No. 69, Ram Chand v. Subban Bahsh. 

’95) 18 Mad 33 (38): 4 MadL Jour 283, Alagappa v. Vellian Chetty. (Joint Hindu 

family fiim_A-11 members must join as plaintiffs.) 

(’20) 7 AIR 1920 Oudh 173 (175) : 56 Ind Cas 304 : 23 Oudh Cas 62, Mahommad 
Ahmad v. Ansar Mahommad. (Suit for partition by a Muhammadan heir—Other 

heirs to be parties.) 

(’07) 1 Sind L R 191 (196) (DB), Relumal Devlaram v. Chellaram Jodharam. 
(Suit on contract in name of individual partner — All partners are necessary 

parties.) 

[See (’81) 3 Mad 234 (235) (DB), Kanna Pisharody v. Naraijanan Somayajxpaa. 
(Co-owners — Suit to recover property.) 
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the newly added party is not a necessary party but is only a proper 
party, that is to say, when he is impleaded not to validate the 
plaintiff’s claim as originally laid but only for a collateral purpose, 
limitation cannot be pleaded in bar of the entire suit. The reason is 
that under this section, time is to be reckoned only “as regards him” 
from the date of his joinder.^ 

When the plaintiff is not entitled to any relief against the newly 
added defendant and does not claim any such relief, and the relief 
claimed against the existing defendants can be granted independently, 
the addition of the former after limitation will not affect the suit as 
against the latter.^ In fact, where the newly added party is not a 

(’86) 10 Bom 32 (34) (DB), Baldicrishna Moreshivar Kuntc v. Municipalitu of 
Mahad. (Do.) 

(’24) 11 AIR 1924 Mad 771 (772): 80 Ind Gas 139 (DB), Kannan Kutty v. Elaya 
Veetil. (Suit relating to Devaswom —All Ih^U ralans of the Dcvaswom 

are necessary parties.) 

(’01) 1901 Pun L R No. 74, p. 238, Ganpat Mai v. Bhagat 

[See also (’33) 20 AIR 1933 Cal 636 (636) ; 60 Cal 787 : 145 Ind Cas 836 (DB), 
Bajaneekanta Laha v. Atul Chandra Seal. (Application for pre-emption under 

Ss. 26-F and 188, Bengal Tenancy Act—Cosbarers not parties in time_Whole 

suit fails.)] 

See also Note 5. 

3. (’30) 17 AIR 1930 All 436 (437) ; 128 Ind Cas 7, Abdul Hag v. Ballu. (Suit 
by cosharer landlord for his share of rent — Other cosharers joined as defendants 
after time—S. 266, U. P. Tenancy Act.) 

(’21) 8 AIR 1921 Bom 152 (154) : 61 Ind Cas 590 : 45 Bom 1009 (DB), Shivubai 

Bajarain v. Shiddeswar Martand. (Suit for redemption of mortgage_Person 

interested in the equity of redemption may be added as defendant after limitation.) 
(■14) 1 AIR 1914 Cal 681 (681); 22 Ind Cas 798 {DB).Bhola Boyy. Jung Bahadur 
Singh. (Rent suit by manager of joint Hindu family — Infant nephew can be 
joined after limitation.) 

(’29) 16 AIR 1929 Lah 505 (506) : 115 Ind Cas 74, Padam Sain v. Data Batn. 

(X and Y, joint family payees under bond — Partition between them and bond 

falling to share of X — X alone suing on bond— Y made party after time_Suit 

is not affected.) 

(’09) 1 Ind Cas 465 (455, 456) : 1909 Pun Re No. 20 (DB), Gohru v. Amira. (Debt 
due to joint family—One coparcener added as defendant after time.) 

(’10) 8 Ind Cos 890 (890) (Cal), Bhola Boy v. Jung Bahadoor. (One of plaintiffs 
added only to meet possible future objection.) 

[See (’03) 26 Mad 239 (242) : 12 Mad L Jour 267 (DB), Jambu Bamaswami 
Bhagavathar v. Sundararaja Chetty. (Acceptor of a bill added after limitation 
—Suit against drawer is not affected.)] 

See also Note 5. 

4. (’80) L7 AIR 1930 All 309 (311) : 123 Ind Cas 828, Chaudhari Jahangira v. 
Sarup. (Suit by a cosharer for whole rent against tenants — Other cosharers 
impleaded as defendants after limitation—Plaintiff’s claim against tenants so far 
as his share is concerned is not affected — Agra Tenancy Act, S. 194, sub¬ 
sections 2* and 3.) 

(’27) 14 AIR 1927 Cal 794 (796) : 104 Ind Cos 676 (DB), Jadu Nath Mandal v. 
Amulya Krishna Kundu. 

(’06) 0 Cal L Jour 558 (563,670): 12 Cal WN 84 (DB), Mahonied Ishaq v. Sheikh 
Akramul Huq. 

(’07) 1907 Pun W B No. 82, p. 92, Bawa Nanak Singh v, Ali Sher. (Claim for 
money maintainable against some of the representatives of a deceased debtor_ 


Section 22 

Note 15 
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Section 22 necefisart/ party hut only a proper party, no question of limitation 
Notes 15-16 ^voul.l oi-ainanly arise even as regards him.-* 

Sec also Note 5. 

16. Necessary parties. — A necessary party is a person who 
to have been joined as a party. He is a person necessary to the 
constitution of the suit, i.e., person in ivhose absence no effective 
decree at all con he 2->ff-5scr7.' 


Adtlition of other representatives after period of limitation does not bar the suit 
a^ziiinst the orii^inal defendants.) 

iSrc (’37) 24 AIR 1937 Lali 193 (194) : 172 Ind Gas 596, Bishen Singh v. Pirthi 
Chanel. (1905 Pun Re No. 57 (FB) followed—Suit by some of members of Hindu 
joint family on pronotc in favour of family — Other members impleaded as 
defendants but after limitation—Suit against original defendants is not barred.) 
(’09) 4 Ind Gas llGO (1163) : 3 Sind L R 191, Chclaram v. Baden Marine In¬ 
surance Co.] . 1 

[.See also (’22) 9 AIR 1922 Pat 651 (653) : 69 Ind Gas677 : 2 Pat 175 (DB), Sital 

Prasad Bay v. Asho Singh. (Puisne mortgagee in a suit by a prior mortgagee.) 

5. ('34) 21 AIR 1934 Cal 137 (190, 191) : 151 Ind Gas 1076 (DB). Secretary of 
State V. Dhircndra Nath Roy. (Suit for possession against trespasser—Secretary 
of State from whose settlement the trespasser claims is not necessary party 
though a proper party.) 


(•27) 14 AIR 1927 Cal 794 (796) 


104 Ind Gas 576, Jadhu Nath v. Avinlya 
Krishna. (Not a necessary party and no relief claimed against him.) 

(’23) 10 AIR 1923 Lah 438 (438) ; 75 Ind Gas 781, Kunj Lai v. Hari Bain. 

(’09) 1 Ind Gas 530 (533, 534) (DB) (Cal), Dursan Singhv. Durbejoy Singh. (Suit 
by one member of Mitakshara joint family for declaration that the family pro¬ 
perty is not liable to be taken in execution—Other members are proper and not 

necessary parties.) , 

(’35) 22 AIR 1935 Mad 737 (738) : 159 Ind Gas 129, Adi Lakshmi v. Durgamma. 
(Case of a widow as defendant sufficiently representing hi^band s fstate — 
Daughter and daughter’s son claiming under will of husband impleaded after 

limitation—Section 22 held not to apply.) ... ^ . r.. , 

{Sec (”’6) 13 AIH 1926 Cal 737 (738): 91 Ind Cos 657 (DB), Amiya Palv. Sharba 
Mangala Debi. (Estate properly and fnUy reprraented in plaint by executors — 
Win beinff subseauently revoked, son added as plaintiff.) 

(■22) 9 Am 1922 Cal 149 (149, 150) : 65 Ind Gas 367 (DB), Sital Prosad Poddar 

(’ 29 f^ 6 'A^^ 1929 ^Mad 763 (764): 121 Ind Gas 855 : 52 Mad 861 (DB). Narayana 
' V Pattavima. (Auction-purchaser not necessary party to application under 

Order 21 Rules 89 and 92, C. P. C.-But see A I R 1921 Pat 498.) 

(’20) 7 AIR 1920 Lah 193 (194) ; 57 Ind Cos 52, Karin Narain v. Salamat Bai. 
^ (Suit by claimant under O. 21 R. 63, C. P. C. — Auction-purchaser not having 
purchased at the date of decision of claims, is not necessary party to the suit.) 
(’28) 15 AIR 1928 Lah 414 (417): 108 Ind Gas 391, Manigir v. Eazarigir. (Auc¬ 
tion-purchaser not a necessary party under O. 21 R. 92, C. P. C.) 

(’ 19 ) 6 AIR 1919 Cal 510 (510) : 50 Ind Gas 5 (DB), Ajiuddin Ahmed v. Khoda 
Bux Khondkar. (Auction-purchaser is necessary party to application under 
O. 21 R. 90, C. P. C.)] 

[But see (’29) 16 AIR 1929 Cal 188 (189) : 116 Ind Gas 726 (DB). Hason AH v. 
Gnrudas Kapali. (Section 22 applies even to proper party — Subsequent trans¬ 
ferees in a mortgage suit—36 Cal 675 followed.)] 


Note 16 

1. (^8) 25 AIR 1938 Cal 324 (324) : 177 Ind Gas 798 (DB). Binesh Chandra v, 
Bajendra Chandra. (33 All 272 (PC) followed.) 
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A person is a proper party if his imsence before the Court is 
necessary to enable it to effectually and completely adjudicate upon 


(1900) 27 Cal 493 (497, 498) (DB), Durga Charaii Sarliar v. Jotindra Mohan 
Tagore. (Two tests have been laid down to determine whether a party is a neces¬ 
sary party.) 

(’12) 17 Ind Cas 921 (924) (DB) (Cal), Jagendra Nath Singh v. Secy, of State, 
(Do.) 

( 29) 16 AIR 1929 Alad 291 (293) ; 116 Ind Cas 137 (DB), Itainakrishnayya v. 
Satyanarayana. (Tests laid down for determining whether a party is a necessary 
party.) 

The following cases illustrate who are necessary parties^ 

( 11) 9 Ind Cas 739 (740) : 33 All 272 i 3S Ind App 43 (PC), Kishctii P{ivsh(id v* 

i/ar Narain Singh. (Suit by managing members of joint family business_Other 

members not necessary parties.) 

(’34) 21 AIR 1934 Pat 106 (106, 107) ; 154 Ind Cas 396, Muhamed Nazivi Khan 
V. Rainjivan Sahu, 

(’01) 1901 All W N 14 (14) (DB), Jit Bhagat v. Seikh Hussaini. (Suit for declara¬ 
tion of ownership in property sought to be sold in execution—Judgment-debtor is 
necessary party.) 

(’74) 6 NWPHCR 208(210) (DB), Siikhawat AH v. Kesho Tewari. (Vendee 

of mortgaged property suing for redemption — Heirs of mortgagor are necessary 
parties.) 

(’12) 15 Ind Cas 176 (176): 39 Cal 881 (DB), Menajuddi Biswas v. Toant Mandal, 
(Transferee of property sold in execution is a necessary party in setting aside sale.) 

(’77) 2 Bom 140 (141) : 2 Ind Jur 319 (DB), Narayan Bharathi v. Laving. 

(’10) 6 Ind Cas 554 (558) (DB) (Cal), Aghore Nath v, Kamini Debt. (Endowment 
—Suit for construction of will—Representatives of original trustees are necessary 
parties.) 

(’71) 15 Buth W R 97 (98) (DB), Ram Taruck Ghossal v. Radha Bullah Sircar. 
(Suit for establishing title to land—Defendant alleging land to be in possession of 
S—S is necessary party.) 

(’17) 4 AIR 1917 Lah 402 (403) : 42 Ind Cas 420, Lai Chand v. Mangta Mat, 
(Parties to marriage, necessary parties in suit for declaration of invalidity of 
marriage.) 

(’82) 1882 Pun Re No. 188, p. 553, Mela Ram v. Narain Das. (Api)eal from 
order rejecting application to set aside execution sale—Auction-purchaser is 
necessary party.) 

(’26) 13 AIR 1926 Mad 991 (992): 97 Ind Cas551, Vesuv. Kannamma. (If interests 
of defendants on record arc inseparable from those of necessary parties not 
brought on record, the decree will be wholly void.) 

(’23) 10 AIR 1923 Mad 81 (82) : 68 Ind Cas 901 (DB), Apyalacharynlu v. Rama- 
chajidracharyulu. (In a suit to enforce r^istration even minor executants are 
necessary parties.) 

(’26) 12 AIR 1926 Nag 288 (288, 289) : 89 Ind Cas 888, Pestonji v. Qanpat. (Cre¬ 
ditor of manager of joint Hindu family suing after manager’s death — All mem¬ 
bers are necessary parties.) 

(’83) 20 AJR 1933 Pat 715 (716): 147 Ind Cos 452 (DB), Kamakhya Narain Singh 
V. Ramraj Singh. (Suit for resumption of village by grantor — Minor sons of 
joint family are not necessary parties when represented by father.) 

(’82) 19 AIR 1932 Cal 887 (338) : 58 Cal 77 ; 132 Ind Cos 904, Pramathanath 
Sarkar v. Suprakcuh Ghosh. (In an administration suit, the executor is the only 
necessary party—Other l^atees are not necessary parties.) 

iSee (’83) 9 Cal 704 (710, 711) : 10 Ind App 39 : 12 Cal L B 595 : 4 Sar 419 : 7 
Ind Jnr 216 (PC), Omrao Begum v. Government of India. (Navab Nazim’s 
Debts* Act, XVn of 1878.)] 
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Note 16 
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Note 16 


> 
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and settle all the (luestioiis involved in the suit.- In other words, the 
expression “proper party” means the party who may be interested in 
the result of the suit and who may have a right to seek the assistance 
of the Court in coming to a decision on the point in issue.^ It is not 
necessary that any relief should be asked against him,^ the object of 

2. (’Oo) 30 Bom l-ie (161): 7 Bom L R 811 (DB). Keshavram Didavram v. Ean- 
chhod Fahira. 

('■27) 11 AIR 1027 All 315 (315) : 100 Iml Gas 679 (DB), Jiluhavimad Said Khan 
V. Indarjiati Singh. (Persons having no interest in suit property but whose 
names appear in the Record of Riglils are proper parties.) 

(’80) 2 All 738 (744) (DB), Narnin Kuai- v. Durjan K 2 iar. 

(’27) 14 AIR 1927 Bom 470 (473) : 51 Bom 800: 104 Ind Gas 764 (DB), Nathu 
Bhai Ichharavi v. Faragancharya. (Administration suit — Claim for account of 
partnership carried on by the deceased with the executor and other partners 
combined—Other xiartners are neither necessary nor proper parties.) 

(’84) 8 J5om 323 (336) : 8 Ind Jur 680. Ahmedbhoy Ilnhihhoy v. VuUeebhoy Cas- 
i.umbhoy. (Assignee %>cndcntc liic.) 

(’68-69) 5 Bom H C R (OC) 83 (93), Bank of Hindustan, China and Jayan v. 
Prcmchand Baichand. (Suit by owner against purchaser of property which has 
been wrongfully attached and sold in execution of decree—Execution creditor is 

proper party.) / e# # 

(’12) 17 Ind Gas 917 (917) (DB) (Cal), Digavibarnanda v. Secretary of btate. 

(Plaintiff suing for declaration that he was not a tenure-holder but a raiyat — 
Other persons recorded as raiyats of plaintiff were held proper parties.) 

(’ll) 11 Ind Gas 183 (184) (DB) (Cal), Vyendra Chandra v. Sheikh Siibhan. (Rent 

suit_Defendant pleading jus tertii —Such third party is a proper party.) 

(’08) 1908 Pun W R No. 59, il/rs. Fox v. Secretary of State. 

(’34) 21 AIR 1934 Cal 187 (190, 191) : 151 Ind Gas 1076 (DB), Secretarij of State 
V. Dhircndra Hath Boy. (Suit for possession against trespasser — Secretary o 

State from whose settlement trespasser claims IS proper party.) t> 

(-22) 9 AIR 1922 Pat 651 (653) : 69 Ind Cas 677 : 2 Pat 175 PB). 

Ray V. Asho Singh. (Suit by prior mortgagee — Puisne mort^a^ P P 

.Cim .9.. U.9 9,9 (M . 99 W fl'JS J”"SS 

Vclan V. Murugayya Velan. (Suit to set a^iae reni suic 

instance sale was brouglit about is proper par y*) 

(-17) 4 AIR 1917 Cal 330 (343) : 39 Ind Cas 409 (BB) Secretary of State y. Jadav 
Chandra. (Bengal Tenancy Act _ Suit for declaration of status as tenant - 

('L°)'^ri *Ara*i^4^Cal'79r(795) : 151 Ind Cas 1088, Ananda Charan Dc v. 

^ Ifahala^mi De. (Pre-emption - Landl^avds petitioning under S 26F, Bengal 
TenLey Act. are proper parties to proceedings for setting aside sale.) 

3. (’25) 12 AIB 1925 Cal 1257 (1258) : 89 Ind Cas 57 (DB), Baikuntha Kumar v. 

. karat Chandra Nath. 

[See aZso^’98) 1898 Pun Re No. 75, p. 257, Arur Singh v. Mt. Lachmi.] 

4 . (’97) 21 Bom 229 (233, 234) (DB), Kashi v. Sadashiv. 

(’34) 21 AIK 1934 Lah 328 (328): 150 Ind Cas 670, Punjab Co-operative Bank 
Ltd. V. Lyallpur Bank Ltd. (Pronote in favour of liquidated Bank endorsed in 
favour of another — Suit by latter against original debtor—Bank may be joined 
as defendant.) 

(’06) 29 Mad 106 (110) : 15 Mad L Jour 475 (DB), Chidambaram Chettiar v. Sri 
Bangachariar. (12 Mad L Jour 355 followed.) 

(’94) 18 Mad 53 (58): 4 Mad L Jour 237 (DB), Gurulingasivamy v. Rama Laksh- 
viamma. 

(’90) 13 Mad 32 (33) (DB), Thirthasamy v. Goyala. 
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adding him being to avoid needless multiplicity of suits® and to protect 
his interests or the interests of a party already on record.® 

As stated in Pomeroy on Remedies: “Necessary parties defendants 
are those without whom no decree at all can be rendered : j^roper 
parties defendants are those whose presence renders the decree more 
effectual: and all the proper parties are those by whose presence the 
decree becomes a comi>lete determination of all the questions which 
can arise, and of all the rights which are connected with the subject- 
matter of the controversy.”^ 

This subject of necessary and proper parties has been dealt with 
in these Notes with reference to cases decided under the Limitation 
Act. For a further and fuller treatment of the subject, see Authors’ 
Commentary on o. l R. 10 of the Code of Civil Procedure, 3rd Edition, 
Notes 13 to 27, both inclusive, where the subject of necessary and 
proper parties has been discussed with reference to various classes of 
suits. 


\See (’14) 1 AIR 1914. Lab 187 (192) : 1915 Pun Re No. 3 : 25 Ind Cas 480 (DB), 
Shib Nath v. Alliance Bank of Simla, Ltd.} 

5. (’10) 6 Ind Gas 570 (571) (DB) (Cal), Dibi v. (Rent suit 

against some of the tenants—Other tenants may bo joined.) 

(’87) 11 Bom 425 (428) (DB), Bhaudin v. Sheik Ismail. (All persons interested in 
property which it is sought to be redeemed on payment of charge sliould be 
joined.) 

(’27) 14 AIR 1927 Cal 352 (353) : 101 Ind Cas 539 (DB), Hashivi Ibrahim v. 
Secretary of State. (Reference under S. 18 of the Land Acquisition Act for 
determining valuation of waqf property—Mutwallis can be added as parties.) 

(’34) 21 AIR 1934 Cal 187 (190) : 151 Ind Cas 1076 (DB), Secretary of State v. 
Dhirendra Nath. (Suit for possession from 1st defendant of land as forming 
part of permanently settled estate—Secretary of State added after limitation for 
determining the question of revenue as between 1st defendant and Secretary of 
State under whose settlement 1st defendant claimed.) 

6 . (’08) 31 Mad 236 (250) : 35 Ind App 176 : 12 Cal W N 946 : 8 Cal L Jour 230 : 
10 Bom L R 781 : 18 Mad L Jour 387 : 4 Mad L Tim 101 (PC), Shankaralinga 
Nadan v. Baja Bajeswara Dorai. (Worshippers added as proper parties, where 
trustee did not conduct litigation in the interest of the trust.) 

(’89) 13 Bom 22 (24) (DB), Lakshimibai v. Sanfappa Bevajypa. 

(’02) 26 Bom 301 (304) : 3 Bom L R 932 (DB), Purshotam Devjishet v. Kola 
Govindji Thaker. (Suit by one legatee for legacy— Executor can join other 
legatees.) 

(’28) 10 AIR 1923 Mad 521 (522) : 72 Ind Cas 156, Bajaratnarji Iyer v. Kalasya- 
sundaram Iyer. (Suit against Hindu widow—Plaintiff’s adoption in question— 
Reversioners can be joined.) 

[See (’87) 24 AIR 1987 Lah 193 (194) : 172 Ind Cas 596, BUhen Singh v. Pirthi 
Chand. (Suit by some members of Hindu joint family on pronote in favour 

of family_Other members impleaded as defendants but after limitation—Suit 

against original defendants not barred.) 

(*71) 15 Suth W R 6 (6) (DB), Kristo Sunker Dutt Boy v. Koylashnath Dull 
Boy.} 

7 . (*06) 80 Bom 156 (161) : 7 Bom L R 811 (DB), Keshavram Dulavram v, 
Banchhod Fdkira. (Passage from Pomeroy quoted.) 
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17, Joinder oi parties in mortgage suits, — The principles 
to in Note 15 arc of general application and consequently 
apply lo mortgage suits as well. Order 34 Rule 1 of the Code of Civil 
l^'occdui-e si>eeifies the persons who shall be made parties to a suit 
relating to a mortgage. The rule is, however, “subject to the other 
piovisions of the Code" and is therefore subject to 0.1 R.9 which 
enacts niter alia that no suit shall be defeated by reason of the 
non joinder of parties and that the Court may, in every suit, JeaZ ^cith 
the matter in controversij so far as reejetrds the rights and interests 
of the parlies actually before it. 

There are, however, certain cases where the Court cannot, by 
reason of the nonjoinder of certain parties, deal w'ith the matter in 
controversy even so far as regards the rights and interests of the 
parties actually before it.^ A case arising under S. 45 of the Contract 
Act where the interests of joint promisees are involved, is an instance 
of the class of cases mentioned above. In such a case a claim cannot be 
enforced by only one of several joint promisees. A suit by one only o£ 
such promisees, without making the other promisees parties, whether 
as plaintift's or as defendants, is not a validly constituted suit at all, 
and no relief can be given to any of the parties. The suit will have to 
be dismissed, not on the ground of misjoinder, but on the ground that 
no valid decree can he passed in the suit as constituted.^ See also 
Note 23. 

'Where the mortgagee-right under a mortgage is vested in several 
persons jointly, one of them alone cannot, on the principles referred 
10 above, institute a suit on mortgage without impleading the others 
also as parties, either as plaintiffs or defendants.^ A suit instituted in 
contravention of this rule is not a validly constituted one and must be 
dismissed.*^ If the persons omitted in the first instance are added as 


Note 17 

1. See Notes 13 and 41 to Order 1 Rule 10 in Authors’ Commentary on the C(xle 
of Civil Procedure, Third Edition. 

2. (’19) 6 AIB 1919 Bom 135 (136) : 51 Ind Cas 223 : 43 Bom 575 (DB), Sahdur- 

alii V. Supde. 

(’22) 9 AIR 1922 Pat 651 (652) : 69 Ind Cas 677 : 2 Pat 175 (DB), Sital Prasad 
Pay V. Asho Singh, 

3. (’22) 9 AIR 1922 Pat 651 (652) : 69 Ind Cas 677 : 2 Pat 175(DB), 

Pay V. Asho Singh. 

(’16) 3 AIR 1916 Pat 310 (311) : 36 Ind Cas 542 (543) : 1 Pat L Jour 468 (DB), 
Ginvar Narain v, ]iIakbuluHissa. 

[See however (’40) 27 AIB 1940 Mad 412 (416) : 190 Ind Cas 657, Soniam7nal 
V. Thangavelu 2Judaliar. (Entire mortgagee right becoming vested in plaintiff 
before suit comes on for bearing—Suit may be decreed though at the time 
when the plaintiff becomes solely entitled to the mortgagee right the period of 
limitation for the suit has expired—This is not a case of substitution or addi¬ 
tion offca new party and S. 22 does not apply—See Note 6.)] 

4. (’33) 20 AIR 1933 Cal 621 (622) : 60 Cal 777 : 146 Ind Cas 259 (DB). Govind 
Chandra Ghose v. Janialuddm Mondal. 
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parties subsequently, but at that time the suit is barred against tiiein, 
the whole suit must be dismissed,® the reason being that the suit 
becomes a validly constituted one only when all the omitted persons 
are made parties, and at that time the suit is barred by limitation. It 
has, however, been held in the undermentioned cases® that a suit by 
some only of several mortgagees to enforce a mortgage cannot be 
considered not to be a validly constituted suit in the sense that no 
relief can be given to the plaintiffs. It was accordingly held that the 
subsequent addition of the other co-mortgagees as defendants after 
limitation does not necessitate the dismissal of the suit. It is submitted 
that this view is incorrect. Section 45 of the Contract Act has not 
been adverted to and the decision is clearly contrary to the principle 
involved in that section. 

On the same principle, a mortgagor cannot, in a suit for redemp¬ 
tion, implead only some of the mortgagees. The suit will not be a 
properly constituted one, and no relief can be given even so far as the 
parties actually on record are concerned, without affecting parties 
not on record.'^ The addition of the other mortgagees after the 
expiry of the period of limitation will not prevent the dismissal of 
the ■whole suit.^ 

The absence in a suit to enforce a mortgage of all the persons 
interested in the equity of redemption, does not make the suit not a 
duly constituted one. A decree can be given so far as the interests of 
the parties actually on the record are concerned, and such decree will 

(’14) 1 AIR 1914 Nag 31 (31) : 10 Nag L R 72 : 24 Ind Gas 831, Nagorao v. 
Nago. 

(’16) 3 AIR 1916 Pat 411 (413, 414) : 36 Ind Gas 77 (DB), Baghela Koer v. Abdul 
Bahman. 

(’14) 1 AIR 1914 Gal 455 (456) : 41 Cal 727 :22 Ind Gas 570, Sidheshuri Pershad 
Narain Singh v. Dharamjit Narain Singh. (Suit by manager of joint Hindu 
family without joining nephew.) 

5. (’29) 16 AIR 1929 Cal 591 (592) : 125 Ind Gas 109 (DB), GirisJi Chunder v. 
Jiani Saran. 

(’33) 20 AIR 1933 Cal 621 (622) : 60 Cal 777 : 146 Ind Gas 259 (DB), Govind 
Chandra Ghose v. Jamaluddin Mondal. 

(’16) 3 AIR 1916 Pat 310 (311, 312); 36 Ind Cas 542 (543); 1 Pat L Jour 468 (DB), 
Gitioar Narain v. ahbulunnxssa. 

6 . (’29) 16 AIR 1929 All 941 (942) : 121 Ind Cas 106 : 52 All 134 (DB), Baldeo 
Prasad v. Bhola Nath. (He can be added as pro forma defendant.) 

[See also (’32) 19 AIR 1932 Cal 34 (35, 36) ; 134 Ind Gas 1068, Haider Ali 
Khondkar y. Muhanwtad Shajuddin Kazi. (Obiter —All the necessary parties 
were added in the cose.)} 

7. (’18) 5 AIR 1918 Pat 154 (155): 45 Ind Cas 650, Dhiiri Patak v. Timal Singh. 
(Claim withdrawn against one of the mortgagees.) 

(*14) 1 AIR 1914 All 109 (HI) : 24 Ind Caa 25, Saeeduddin v. Jlira Lai, 

(’27) 14 AIR 1927 All 290 (290): 100 Ind Cas 198, Karrar JItusain v. Jai Narain 
Jiai. (Bnt it will not be fatal if a decree can be passed which will not injuriously 
affect absent party.) 

8 . (’27) 14 AIR 1927 All 290 (290) : 100 Ind Cas 198, Karrar Hussain v. Jai 
Narain Rax, 
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not in any ^'ay atVcct the interests of the persons who have not been 
i-nade parties/' The adclition of such persons after’ the period of 
limitation has expired against them will bar the suit as against them, 
hut will not necessitate the dismissal of the whole suitd'^ 


9 . (’21) 11 AIR 1021 AH 923 (928); 84 Iml Cas 262, Sheo Kumar Pandeyy, Babn 

Nnndan Dube. -r ■ r>- i 

('21) ll AIR 1924 All 107 (108) : 74 Iml Cas 943, Prashadi Lai v. Lax(i Sxngh, 

(8ubsk>quent mortgagee not added.) 

20 AIR- 1933 Cal 325 (328): 60 Cal 87 : 143 Ind Cas 315 (DB), Umesli Chan¬ 
dra V. llcnianga Chandra. (One of the defendants owning the equity of redemp¬ 
tion dying and all his heirs not being brought on the record.) 

(’31) 18 AIR 1931 Pat 164 (167) : 10 Pat 341 : 132 Ind Cas 100 (DB), Mt. Wale- 
yatunnis^a Begum v. Mt. Chalaklii. (One of the heirs of the mortgagor not 

inipleaded.) 

(’2o) 12 AIR 1925 Pat 59 (61) : 3 Pat 829 : 80 Ind Cas 34 (DB), Parameshwar 
Pandey v. Raj Kishorc Prasad liarayan Singh. (Suit on mortgage by karta of 
joint IliiidLi family—Some members of the family not added as defendants.) 

('22) 9 AIR 1922 Pat 450 (473) : 66 Ind Cas 945 : 1 Pat 506 (DB), JSari Prasad 
Singha v. Babn Sourendra Mohan Sinlia. (Per Bucknill, J.) 

(’21) 8 AIR 1921 Cal 554 (554) : 66 Ind Cas 312 (DB), Har Chandra Roy v. 

Mahumed Husein. (33 Cal 613 followed.) 

(’22) 9 AIR 1922 Pat 651 (653) : 69 Ind Cas 677 : 2 Pat 175 (DB), Sital Prasad 
Ray V. Asho Singh. (Subsequent mortgagee not added.) 

C’19) 6 AIR 1919 Bom 135 (136) : 51 Ind Cas 223 : 43 Bom 575 (DB). Sabduralh 
V. Sadashiv Supde. (Some heirs of mortgagor not made parties.) 

<’25) 12 AIR 1925 Cal 152 (153) : 82 Ind Cas 638 (DB), Kherodamoyi Dasi v. 

Habib Shaha. (One heir of mortgagor not impleaded.) 

(’27) 14 AIR 1927 All 488 (438) : 101 Ind Cas 775 (DB), Jwala Prasad v. Sher 
Singh. (Subsequent mortgagee not added.) 

(’23) 10 AIR 1923 Nag 234 (235) : 72 Ind Cas 4-58, Hirasa v. Onkar. (Some heirs 

of mortgagor not added.) , . 

(12) 13 Ind Cas 38 (39) (DB) (All). Bala Prosad v. Parlap Singh. (Sons oJ moit- 


Cflfis Am'osTAlt235 (236) : 132 Ind Cas 31 (DB). Haibat 
Tarachand. (Legal lepresentative of deceased mortgagor not impleaded n time^) 

(■13) 19 Ind Cas 614 (614) : 35 All 247. Ganesh Lai y. Charan Singh. (Some o£ 

the mortgagors holding distinct share not added.) t » <?• 7 /q 

(■13) 21 Ind Cas 271 (2T2) : 35 All 484 (DB). Alam Singh v. Goto! Singh. (Snbse- 
nuent mortgagee not added.) 

P08) 12 Cal W N 911 (914) (DB), Basiruddin Biswas v. Debetidro Nath Biswas. 

^ (Some of the heirs of a deceased vendee of a portion of mortgaged property not 

impleaded in time.) , . «»•>-, j 

(’29) 16 AIR 1929 Cal 188 (189) : 116 Ind Cas 726 (DB), Hrtson Ah v. Ourudas 

Kapali. (Do—36 Cal 675 followed.) 

(’32) 1932 Mad W N 330 (331), Bhaskrunni Bangaru v. Punnayya. (The suit is 
barred as against the puisne mortgagee added after limitation.) 

(’06) 33 Cal 1079 (1093) (DB), Thakur Mani Singh v. Dai Rani Koeri (Purchaser 
of small portion of mortgaged property not added till limitation.) 

(’ 13 ) 20 Ind Cas 41 (43) : 35 All 441 (DB), Sanioaic v. Ganeshi Lai. (Mort¬ 

gagor dead—His two sons dividing hypotheca—Suit for entire mortgage amount 
against only one son and his share of property— Held suit not bad.) 

(’14) 1 AIR 1914 Nog 79 (80) : 10 Nag L R 173 : 26 Ind Cas 720, Narayanv . 
Mahadev. (Foreclosure suit — Subsequent mortgagee joined after time — Suit 
against him fails even though he was impleaded on his own application.) 

10. (’19) 6 AIR 1919 Bom 135 (137) : 51 Ind Cas 223 : 43 Bom 575 (DB), 


Sabduralh v. Sadashiv Supde. 
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Where there are several i^ersons entitled to redeem, each one of Section 22 
them is entitled to sue on the whole mortgage. Consequently, the Notes 17—18 
failure to implead all such persons is not fatal to the constitution of 
the suit. Relief can be given in such suit so far as the parties actually 
before the Court are concerned.The addition of the other persons 
after limitation will not result in the dismissal of the whole suit. 

Where the parties on the record represent in law the absent persons 
interested in the mortgage right or equity of redemption, the latter 
are constructively parties and their nonjoinder does not affect the 
validity of the suit and even if they are added, their addition is not 
the addition of new imrties.^^ As to suits relating to mortgages by or 
against the manager of a joint Hindu family, see Note ii and the 
undermentioned cases.'^ 

18. Necessary parties in suits relating to firms, — A firm 
is not an artificial person distinct from the members composing it. In 
this respect it differs from a company incorporated under the statute, 
such a company being a corporation separate in law from its share¬ 
holders. The word ‘firm’ is a short collective name for the individuals 
constituting the partnership. The law of procedure, however, has 
l>rovided a convenient mode of instituting suits against or on behalf of 
firms. Order 30 Rule 1 of the Civil Procedure Code prescribes that suits 
by or against firms of two or more persons may be brought in the 
name of the firm. A suit so brought in the name of the firm is in the 
eye of law a suit by or against all the imrtners thereof.^ 

(’06) 33 Cal 613 (621) ; 3 Cal L Jour 576 : 10 Cal W N 551 (DB), Imam AH v. 

Baij Nath Bam Sahu. 

(’15) 2 AIR 1915 Bom 272 (272) : 39 Bom 729 : 31 Ind Cas 180 (DB), Virchand 
V. Kondu. 

(’21) 8 AIR 1921 Bom 152 (154) : 45 Bom 1009 : 61 Ind Cas 590 (DB), Shivu 
Bhai V. Shidheswar. (29 Bom 11 followed.) 

11. (’34) 21 AIR 1934 Oudh 220 (221) : 148 Ind Cas 903 : 10 Luck 70 (DB), 

Mohammad AH Khan v. AH Mirza Khan. (AIR 1932 Cal 34 relied on.) 

12. See Note 41 to Order 1 Rule 10 in Authors’ Commentary on the Civil 
Procedure Code, Third Edition. 

13. (’12) 16 Ind Cas 126 (129) ; 34 All 549 (FB), Ilori Lai v. Nimman Kunwar. 

(Manager represents other members.) 

(’12) 15 Ind Cos 138 (139) : 34 All 572 (FB), Madan Lai v. Kishen Singh. (Do.) 

(’12) 13 Ind Cas 38 (39) (DB) (All), Bala Proshad v. Partab Singh. (Do.) 

(’IB) 18 Ind Cas 848 (862) : 9 Nag L R 1, Oore v. Kashiram, (Do.) 

(’12) 18 Ind Cas 197 (200) (DB) (All), Gendan Lai v. Babu Ram. (Contra.) 

(’12) 14 Ind Cos 86 (38) (DB) (All), Naihi Lai v. Lala. (Contra.) 

(’86) 10 Bom 692 (694) (DB), Govind Bhaichand v. Kalnak. (Contra.) 

Note 18 

1. (’24) 11 AIR 1924 Bom 109 (HI): 85 Ind Cos 464, Bampratdb Brijmohan Das 
V. Gavruhankar. 

.(’24) 11 AIR 1924 Bom 165 (166) : 77 Ind Cas 1055 (DB), Motilal Jasraj v. 

Chandmal Hindumal. 

(’86) 7 All 284 (287) ; 1885 All W N 40 (DB), Pragi Lai v. Maxwell. 

[But see (’89) 1869 Pun Be No. 140, Naubai Rai v. Seva Ram. (All partners 
must sue In time — Before Civil Procedure Code of 1908.)] 
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Accordingly ^liorc a suit is brought in the name of the firm by 
one of its iiicini)Cis as its agent, the fact that the other partners are 
made co-]il;untirt‘s after limitation ^\-ill not mean the addition of neto 
j^arties." 

In the case of a Mitakshara joint family carrying on business as 
a firm, the managing member or members thereof can sue, in their 
own name, on contracts entered into with them, without impleading 
the otlier members.'^ 

Where there is really no firm hut it is the case of only a single 
individual trading under the name and style of a firm, a suit with 
the firm name and not the individual as the party, is not properly 
constituted and in case the individual happens to have died before the 
suit, it is a suit by or against a dead man and is a nullity.^ 

If the intention to implead the firm is clear, a misdescription in 
the cause title is immaterial.® 


2. ('IG) 3 AIR 1916 Mad 649 (649) : 28 Ind Cas 210, Marayya Chetty v. Stvavii 
Chetty. 

(’93) 17 Bom 413 (416, 417) (DB), Kasturchand Bahiravdas v. Sagarmal 
Shriram, (Suit in name of firm — One of the partners suing as manager.) 

[See (’29) 16 AIR 1929 Bang 310 (311) ; 7 Rang 558 : 120 Ind Cas 910 (DB), 
Maung Shwe Htein v. Ma Lon Ma Gale.^ 

[But see (*92) 14 All 524 (527, 528) ; 1892 All W N 104 (DB), Imam-ud-din v. 
lAladhar. (Before Civil Procedure Code of 1908.) 

(’77) 1 All 453 (454) (DB). Dulnrchand v. Balravi Dass. (Do.)] 

3. (’ll) 9 Ind Cas 739 (740) : 33 All 272: 38 Ind App 45 (PC), Kislian Parshad v. 
Har Narain Singh. (29 All 311 reversed.) 

(’12) 13 Ind Cas 873 (874) (DB) (Lah), .Badri Drts V. Santo 

(’12) 17 Ind Cas 193 (195) : 37 Bom 340 (DB). Lalji Nensey Ludha y. Keshoji 
Piinja. (Necessary parties are those who actually 
(’04) 27 All 361 (362, 363) : 2 All L Jour 3 : 1904 All W N 282 (DB), Gopal Das 

y. Badri Nath. (Do.) c- t> i 

(’99) 26 Cal 349 (355, 356): 3 Cal W N 190, Lutchvianen Chetty v. Sira Prohasa. 

(’82) 1882 Pun Re No. 58, Sadulla Khan v. Bhana Mai. ^ , 

[See also (’10) 5 Ind Cas 767 (768) : 32 All 183 (DB). D»rj7a Parshad v- Danio- 
dar Dal (Joint family firm — One member suing on contract entered in his 

name only — Others not necessary parties.) 

(’03) 27 Bom 157 (161) : 4 Bom B R 968 (DB), Vadilal Lallnbhai v. Shah 
Khnshal Dalpatram. (Fact that person carrying on business is coparcener does 
not necessarily mean that other coparceners are his partners in the business.)] 
[But see (’83) 7 Bom 217 (220) : 7 Ind Jur 428, Kalidas Kevaldas v. Nathit 
Bhagwan. 

(’06) 1906 Pun L R No. 118, p. 385, (390, 392): 1906 Pun Re No. 69(DB),Rafton 
Chand v. Bavi Parshad. 

(95) 18 Mad 33 (36, 37) : 4 Mad L Jour 283 (DB), Alagappa v. Vellian.'] 

4. (’24) 11 AIR 1924 Bom 109 (111) : 85 Ind Cas 464, Ranipratab Brijmohan 
Das y. Gavrishankar. 

[See (’28) 15 AIR 1928 Nag 319 (320, 321) : 109 Ind Cas 785, Deo Lai v. T«to- 
rain Bamsukh.'] 

5. (’24) 11 AIR 1924 Bom 155 (156) : 77 Ind Cas 1055 (DB). Motilal Jasraj v. 

Chandinal Hindiunal. (Cause title mentioning name of manager and owner of 
firm.) 
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Where a partnership is re-constituted and it files a suit in respect Section 22 
of a contract with the old firm, a substitution of the old firm after Notes 18-19 
limitation is substitution of a new party.*^ 

In a suit against a dissolved i)artnershii>, the date of the institu¬ 
tion of the suit, for purposes of limitation, is the date of the suit 
and not the date of the service of summons on individual partners 
subsequent to the suit.^ 

A suit by one partner for a dissolution of partnership or for 
accounts must be laid against all the other partners. If one or more 
of the other partners^ or one or more of the legal representatives of a 
deceased partner® is or are not made parties to the suit within time, the 
whole suit must fail. A contrary view has, however, been exi^ressed 
in the undermentioned case.^® (see also section 7 Note 23.) 

19, Necessary parties in suits relating to firms — Dis¬ 
closure of partners* names, — It has been seen in Note 18 that a 
firm can sue or be sued in the name of the firm without the partners 
being named or mentioned in the plaint. But under o. 30, R. 2, Civil 
Procedure Code, in the case of a suit instituted by partners in the 
name of a firm, where there is an application for the disclosure of the 
partners and the declaration is made, the partners so declared are 


[See (’28) 15 AIR 1928 Nag 319 (321) : 109 Ind Cas 785, Dedal v. Tidaram 
Ranisukh. (This was a case of a sole proprietor trading in style of a firm—It is 
not clear how it was taken to be a firm by the Court.)] 

6. (’24) 11 AIR 1924 Sind 47 (48) : 76 Ind Cas 119 : 17 Sind L R 263 (DB),M'an- 
ghunial Jethanand v. Aratmal Satravidas. (AIR 1922 Sind 13 affirmed in 
appeal.) 

7. (’28) 15 AIR 1928 Sind 57 (60) : 105 Ind Cas 854 ; 23 Sind L R 54, Detaram 
Batunial v. Vishindas Tarachand. 

See also Order 30 Rule 3 Proviso of the Civil Procedure Code. 

8. (’33) 20 AIR 1933 Sind 121 (122) : 143 Ind Cas 900 (DB), Pahloomal v. 
Paravianand. 

(’87) 14 Cal 791 (794) (DB), Pamdoyal v. Junmenjoy Cocnidoo. 

[See also (’18) 5 AIR 1918 Cal 294 (299) : 43 Ind Cas 893 (DB), Kali Das Chau- 
dhuri V. Danpadi Sundaree Dassee. 

(’86) 1886 Pun Re No. 8, Dallu Bam v. Nibahu Mai.] 

See also Note 5. 

8. (’14) 1 AIR 1914 Cal 132 (132) : 19 Ind Cas 963 (DB), Ambika Charan Guha 
V. Tarini Charan Chanda. (Some of the legal representatives alone cannot 
fully represent the deceased partner’s interests—Ignorance of a legal representa¬ 
tive immaterial.) 

(•17) 4 AIR 1917 Mad 197 (198) : 33 Ind Cas 664 (DB), Bavachutty v. Kunhi Pa- 
thumma. (Heirs of deceased partner as plaintiffs.) 

(’07) 7 Cal li Jour 266 (267) (DB), Srinath Pal v. Hart Charn Pal, 

10, (’87) 24 AIR 1937 All 502 (503, 604) : 170 Ind Cas 743, Mt. Jamna Kunwar 
V. Kunj Behart Lai. (Necessary partner could be impleaded as pro forma 
defendant after claim against him was barred — Limitation against contesting 
partners not affected—Submitted not correct — A necessary party is ipso facto 
not a pro forma delendant^See also Note 5.) 
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deemed to he parties to the suit from the date of suit.^ If a partner’s 
name is omitted from such a declaration the Court may allow a fresh 
declaration to he made. But if at the time of the fresh declaration 
the period of limitation has elapsed, the partner will be deemed to be 
a iicich/ added party within the meaning of this section.^ 


20. Necessary parties in pre-emption suits. — All the 
vendees are necessary parties to a suit for pre-emption in the sense 
that in the absence of any of them, no relief could be given to the 
jdaintitt. If therefore any one of them is not impleaded in time, the 
whole suit should fail.^ unless from the evidence in the case and the 
nature of tlic transaction it is possible to give relief against the party 
impleaded," as for example where the share and the price paid by 
each vendee is separately specified in the sale deed.® 


As to an application for pre-emption under S. 26 F and S. 188 of 
the Bengal Tenancy Act, 1S85, by some only of the cosharers entitled 
to pre-empt, without impleading all the cosharers as parties, see the 
undermentioned cases.^ See also Article 10 Note 14. 


Note 19 

1. (’35) 22 AIR 1935 Sind 225 (227) : 159 Ind Cas 933, Bampsen v. Jeeioanmall 
Bros. 

2, (’34) 21 AIR 1934 Cal 253 (255) : 60 Cal 1217 : 149 Ind Cas 22, Bliairotar 
Mangilal v. Deo Karan. 

Note 20 

1. (’21) 8 AIR 1921 Ondh 252 (254) : 24 Oudh Cas 320 : 63 Ind Cas 558, Jai Jai 
Ham V. Darshan Lai. (Legal representatives of one of the vendees joined after 

limitation.) , a * 

(’24) 11 AIR 1924 Lah 230 (231) : 73 Ind Cas 364, BaU AH Khan v. Md. A/z 
Khan. (Minority of plaintiS and carelessness of his next fr>end no «cus .) 

(19) 6 AIR 1919 Lah 25 (26) : 52 Ind Cas 587 : 1919 Pun Re No. 86 (DB) 
Hussain Bibi v. Hakim. (Legal representatives of one of vendees not brought on 

record before limitation.) r\ t 

(■25) 12 AIE 1925 Lah 343 (844) : 88 Ind Can v. Gopal Lai. 

(Omission due to error in copy of sale deed supplied to plamt.fl.) 

(•11) 11 Ind Cas 938 (939) (DB) (All). Mamraj v Bxrday Third pei^n 

‘ wrongly named as vUdee-Correct vendee brought °° ‘““ation.) 

P81) 4 All 145 (147) : 1881 All W N 153 : 6 Ind Jur 486, Habib-ul-lah v. Achai- 
bar Pandey. (Vendee purch^ing in his own name and as guardian of minor _ 

Minor impleaded after limitation.) j ii u* 

(-89) 1889 Pun Re No. 149. Bam Chand v. Bana. (If one of them is dead, all his 

legal representatives must be impleaded.) 

2. (’25) 12 AIR 1925 Oudh 369 (370): 87 Ind Cas 17, Bam Pher v. AjudhiaSingh. 
See also Section 45, Transfer of Property Act. 

3. (’09) 1 Ind Cas 91 (92) (DB) (Lah), Brij Lai v. .Vassan. (1903 Pun Re No. 25 

distinguished.) 

4. (’38) 25 AIR 1938 Cal 324 (325) : 177 Ind Cas 798 (DB), Dinesh Chandra v. 
Bajcndra Chandra. (All coshaver landlords are necessary iiarties.) 

(’33) 20 AIR 1933 Cal 636 (636) : 60 Cal 787 : 145 Ind Cas 836 (DB), Bajani- 
kanta Laha v. AUdehandra Seal. (Application for pre-emption without joining 
other cosharers within limitation is not maintainable.) 

(’33) 20 AIR 1933 Cal 460 (460, 461) ; 145 Ind Cas 121 (DB), BarTsatulla Prama- 
nik V. Ashutosh Ghose. (Do.) 
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21. Necessary parties in suits by or against clubs and 
corporations. — A suit by or against a club not being a body 
incorporated under law must be laid by or against all its members and 
not its Secretary or Managing Board unless the latter have become 
personally entitled or liable.' In an old case of the Punjab Chief Court^ 
where an unregistered body was sued by its manager, the Court held 
that as the intention was to implead the whole body of members as 
defendant, all the members were comprised in the designation of the 
institution and that the addition of the names of the members after 
time was not the addition of new parties. This view was followed 
recently by the Lahore High Court.^ It is submitted that this view of 
the law cannot be supported except on a straining of the rule of 
“misdescription” of parties. See also Note 6. 


As regards corporations, see Note 10 and also Note 18. 


22. Necessary parties in suits between landlord and 
tenant. — As to who are and who are not necessary parties in suits 
for rent, see the Authors’ Commentary on the Civil Procedure Code. 
3rd Edition, Order 1, Rule 1®, Note 20. 

In a suit for ejectment of a sub-tenant’s sub-tenant, if the former 
is not impleaded in time the whole suit should fail.' The reason is 
that without the first sub-tenant, there is no cause of action against 
his sub-tenant. The cause of action is only against the first sub-tenant 
and if he is made a ijarty after limitation, the suit is barred against 
him. 


Under the Tenancy Acts of some provinces, anything which a 
landlord is required or authorised to do must be done by the whole 
body of the landlords or by an agent acting duly on their behalf. Some 
of them alone cannot maintain an application or a suit in respect of 

such acts.^ 

Note 21 


1. {’98) 20 All 497 (498): 1898 All W N 138 (DB), The N. W. P. Club v. Sadullah. 
(’99) 21 All 346 (347) : 1899 All W N 123 (DB), Oanesha Singh v. Mundi Forest 


Company. 

2. (’96) 1896 Pun Be No. 29, Moti v. Syed Ahmad Sha/i. 

3. (’24) 11 AIR 1924 Lah 495 (497) : 5 Lab 109 : 83 Ind Gas 180 (DB), Gohal 
Chand v. Santval Das. 

Note 22 


1. (’15) 80 Ind Cas 795 (795, 796) (DB) (U P B R), Fakhrunissa Dili v. Ividad. 
Bee also Note 5. 

2. (’21) 8 AIR 1921 Nag 12 (14) : 68 Ind Cas 352, Deokaran v. Nathu. (C. P. 
Tenancy Act 1898—18 O P L R 113 followed.) 

(’ll) 11 Ind Cas 897 (898) (DB) (Cal), Kirtibask Das v. Umesh Chandra DaUa. 
' (‘*000111100 manager” under the Bengal Tenancy Act represents co-owners.) 

(*08) 8 Cal W N 214 (216) (DB), Si6o Sundari Ohose v, Baj Mo)ian Quhoo. 
(Bengal Tenancy Act — Common manager can sue on behalf of all co-owners for 

possession of land.) 

(’81) 7 Cal 751 (752) (DB), Oopal v. Macnagkten. (Bengal Tenancy Act—Suit for 
enhanced rent—All sixteen annas proprietors must be made parties.) 
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Note 23 


23, Joint promisors and promisees and owners of joint 

right of action._The general rule of law is that if several persons 

have a joint riglit of action all must join in suing. If any of them will 
ni.t come in as plaintiff, he must be added as defendant.^ For a detailed 
discussion of the subject of necessary parties to a suit in respect of 
]*i'oporty owned by several persons jointly, see Note 18 to O. 1 R. 10 in 
tlie Authors’ Commentary on the Civil Procedure Code, 3rd Edn. and 
also the undermentioned cases.^^ If a suit is brought to recover a debt 
due to joint promisees, all of them must, as has been seen in Note 17, 
be impleaded and the suit must be for the entire debt. If one or more 
of such persons are impleaded after limitation the whole suit must fail. 


(’78) 3 Cal 26 (28) : 2 Ind Jur 213 (DB), Boijdonath Bag v. Girish Chxinder Boij. 

(’97) 21 Bom 154 (158, 159), Balakrishna Sahharam v. Mox’o Krishna. (One 
coshavoi- alone cannot sue for enhanced vent and possession, though he may be 
manager with consent of other cosbarersj 
(’21) 8 AIR 1921 Cal 591 (592, 593) : 61 Ind Cas 549 (DB), Sati Prosad Garga v. 
Sanaton Dhara. 

iSccalso (’16) 3 AIR 1916 Pat 251 (251) : 36 Ind Cas 197 : 1 Pat L Jour 154 
(DB), Mohavnuad Sadiq v. Khedan Lai. (gi/.zrc — Whether manager of 
Mitakshara joint family can sue alone under Bengal Tenancy Act for possession 

against trespasser.) 

” ^ Note 23 


1 (’22) 9 AIR 1922 Mad 317 (318) : 70 Ind Cas 645 (DB), Thina Shaninugha 

Moopanar v. Sxibbajnja Moopanar. (Joint trustees-Suit to recover properties of 

temple.) j j- 

(’23) 10 AIR 1923 Mad 337 (337) : 72 Ind Cas 63 (DB), MoJiana Vela Miidaliar 

V. Aunanialai Mndaliar. (Joint executors as plaintifis.) 

[S« (’85) 7 All 313 (315) : 1885 All W N 34 : 9 Ind Jur 314 (FB). Kandhiya 


Lai V. Chandar.l ^ „ ,, 

[S« also (’21) 8 AIR 1921 Mad 124 (124) : 62 Ind Cas 360 (DB), Sa,maatha 

Pillai V. Rajagopala Mudaliar. (Joint trustee.) 

(■21) 8 AIR 1921 Mad 528 (529) : 63 Ind Cas 104 (DB), Sreeranga Thanni v. 

Vaithxliaga Mxidaliar. (Co-executors of a will.)] 

[See however (’05) 1905 Pun L R No. 76, p. 298 : 1905 Pun Re No. 57 : 190o 
Pun W R No 42 FB), Labhu Bam v. Kanshi Bam. (One co-promisee can sue 

without impleading others in time even as defendants.)] 

1 1RQ7 All W N 36 (36), Behari Lai v. Girdhari Lai. (Suit against some 

Ly of sev^al Arsons in joint joined after limita- 

tion_Plaintiff can get decree jointly with latter.) 

rsi) 7 Cal 284 (287) (DB). Obhoy Churn Nundi v. Kritarthamoye Dossee. (Suit 
' for possession of land held by numerous persons—Only one of them made defen¬ 
dant in time—Suit dismissed against rest.) 

(’ 94 ) 18 Bom 505 (506) (DB), Kris/maji MaXji v. Vithu. (Suit by purchaser at 
execution sale of cosharer’s interest—Other cosbarers impleaded after limitation 
_He can get a decree for joint possession with them.) 

2, (’27) 14 AIR 1927 Mad 84 (85): 98 Ind Cas 549, Siiuiaimwfhtt v. Muhaxnmad 
Sahul. (Even where the debt has been divided as between the joint promisees— 


36 Mad 544 relied on.) 

(’32) 19 AIR 1932 Mad 583 (588) ; 137 Ind Cas 274 (DB), Sobhanadri Appa Boo 
V. Parthasarathi Appa Bao. (Tort arising out of contract—One of the promisees 
not impleaded in time.) 

(’16) 3 AIR 1916 Pat 411 (414) : 36 Ind Cas 77 (DB), Bhagela Koer v. Abdul 
Bahman. (All heirs of mortgagee must join in a suit on mortgage debt.) 
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In the case of joint promisors their liability is, under s. 43 of the Section 22 
Contract Act joint and several and any one or more of such promisors Notes 23-24 
may be compelled to perform the whole of the promise. Any one of 
them may therefore be sued for the whole debt at the option of the 
promisee.^ 

24, Torts,—Where several persons are entitled to sue in respect 
of a wrong, independent of contract, done to them jointly, it is not 
necessary for all of them to join as plaintiffs. Any one of them is 
entitled to sue separately in so far as he is damnified by the alleged 


(’25) 12 AIR 1925 Sind 181 (182) : 17 Sind L R 324 : 79 lud Cas 914 (DB), Bailie 
ram Shewaram v. Budhuram Parvianand. (One partner suing for bis share of 
money from dealer—Other partner joined after limitation—Claims being joint, 
whole suit to fail.) 

(’81) 6 Cal 815 (824) : 8 Cal L R 457 (DB), Ramsebtih v. Ramlal Koondoo. 

(’02) 25 Mad 26 (35) (DB), Ahinsa Bibi v. Abdul Kader Saheb. (The legal repre¬ 
sentatives of a deceased obligee are joint claimants.) 

(’38) 25 AIR 1938 Oudh 61 (62): 172 Ind Cas 542, Ram Siufjh v. Radha Krishna. 
(Joint promisees—Suit by one—Other promisee joined after period of limitation 
—Suit is time-barred.) 

[See (’21) 8 AIR 1921 Mad 528 (529) : 63 Ind Cas 101 (DB), Sreerangathanni v. 
Vaithilinga Mudaliar. (Co-executor of a will added as party defendant after 
limitation—Whole suit fails.) 

(’20) 7 AIR 1920 Pat 464 (468) : 5 Pat L Jour 151 : 55 Ind Cas 841 (DB), 
Banamali Satpathi v. Talua Ramhari. (Joint heirs of mortgagee—Payment to 
one without concurrence of others docs not amount to discharge.) 

(’83) 7 Bom 217 (220) : 7 Ind Jur 428 (DB), Kalidas Kevaldas v. Kathu Bhag- 
luan, (Suit by one member of joint Hindu family for recovery of joint debt— 
Suit not maintainable without joining other members within limitation.) 

(’06) 1906 Pun Re No. 79: 1906 Pun W R No. 124, Mofnu i»/ai v. Kripa 

Mai.'] 

[See also (’99) 26 Cal 409 (412) : 3 Cal W N 271 (FB). Pijari Mohtm Bose v. 
Kcdarnath Roy.] 

ffSee however (’32) 19 AIR 1932 Lab 652 (653) : 141 Ind Cas 190, Khairatti 
Shah V. Diivan Singh. (Only one of the legal representatives of a deceased 
creditor suing for whole amount—Other legal representative.s impleaded after 
time as plaintiCfs— Held suit not bad—1905 Pun Re No. 57 (FB) relied on.) 

(’37) 24 AIR 1937 Lab 193 (194) : 172 Ind Cas 596, Bishen Singh y. Pirthi 
Chand. (Suit by members of Hindu joint family on pro-note executed in favour 
of joint family—Other members added as defendants after limitation—Suit not 
barred—1906 Pun Re No. 57 (FB) followed.) 

(’09) 1 Ind Cas 466 (466) : 1909 Pun Re No. 20 (DB), Gohru v. Amira. (Suit by 
members of Hindu joint family for debt due to family—One coparcener made 
defendant after limitation — Suit not barred — 1905 Pun Re No. 67 (I B) 
followed.)] 

: Bee also Note 6. 

3. (’98) 21 Mad 266 (267) (DB). Harayana Cheity v. Lahshmana Chetty. (Any 
one partner of a firm may be suM.) 

. (’06) 1905 Pun L R No. 116, p, 439 : 1905 Pun Be No. 81 : 1906 Pun W B No. 100 
(DB), Jawahir ▼. 8. Hart Singh, (Suit against one co-promisor not bad because 
others impleaded after time.) 


2.Lim.66. 
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toi-t.' BiiiuUu-h-, ^vhorc tlu'i-o are several joint tort-feasors it is not 

to join all of them as defendants in a suit for damages, 

Because tlK'iv liability is joint and several.- 

24a. Necessary parties in suit for specific performance 
of contract to sell. — A agrees to sell certain property to X and 
thtu-oafter soils the property to B who has notice of the agreement m 
iavoiir of X. X sues A for specific performance of the contract within 
throe ycju-s of the breach of contract. On objection by A. B is also 
impleaded, but more than three years after the breach of the contract. 
Is the suit barredIt has been held by the High Court of Madras 
that it is not barred.' Their Lordships observed as follows : 

" It is not necessary for us to decide whether he is a necessary 
party or merely a proper party, for, even on the supposition that 
ho is a necessary party, we do not see how it can be said t a 
ihc suit is barred against him unless he is able to show that i 
has been instituted against him more than three years after the 
refusal on his part to join in the conveyance in performance ot 
the contract. He is not the person who is primarily the party 
to perform the contract. He is joined under the provisions o 
s. 27, Specific Relief Act. in order that the plaintiff may have 
full reliefs and may not be driven to a separate suit against him. 

25, Objection to non-joinder of parties,— It has been seen 
already that where a necessary party is added after the expiry o e 
pei iod of limitation, the whole suit will have to be dismissed. _ 

Note 24 

1. (’12) 14 Ind Cas 478 (479) (DB) (Cal). Fatik 
by a cosbaver landlord against an occupancy raiy 

V. Pnddrd». rl.ir. (Suit for conrpen- 

('04)‘Tcal‘ B Jour 49T(498V(M)rf“’«^ ®gtTy Z" 

t'V ^“ 3 ”m 388 ?V 9 ° 2 ) (DB). Halihar Per.kad v. BkoU Parshad. 
(s7mL^4y. anyone of joint ’tort-feasors may be sued without the others being 

(wfL^'caT'w N 80 (80) (DB), Hrisikes Singka v, Sadhu Charan Laliar. (Suit 
b^c^harcr in a mahal for damages for the cutting down of trees by tenant.) 

^ChaLlra Lahiri. (Suit for libel—More than one plaintiff—All but one struck 
off—No question of limitation as regards the one.) 

{’98) 21 Mad 373 (380, 381) : 8 Mad L Jour 139 (DB), Mahahala Bhatta v. 

Kunhanna Bhatta, ,,r n t j in e. 

(’68) 9 Suth W R 279 (281) (DB), Gopee Kishen Gossain v. IV. H. Hyland. (Une 

member of joint Hindu family can sue for compensation for wrongful demolition 

of house.)] ^ - 

[See also (’28) 15 AIR 1928 Mad 1215 (1219) : 114 Ind Cas 636, Svhraviamya 
Iyer v. United India Life Insurance Co. Ltd., il/adras.] 

2. (’24) 11 AIR 1924 Lab 348 (349) : 72 Tnd'Cas 670, Mt. Phillo v. Gopi. 

Note 24a 

1. (’20) 7 AIR 1920 Mad 96 (96) : 55 Ind Cas 533 (DB), Eesavalu v. Bajaram, 
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Order l Buie 13 of the Civil Procedure Code runs as follows : 

“ All objections on the ground of nonjoinder or misjoinder of 
parties shall be taken at the earliest possible opportunity and, in 
all cases where issues are settled, at or before such settlement, 
unless the ground of objection has subsequently arisen, and any 
such objection not so taken shall be deemed to have been waived.” 


Section 22 
Note 25 


Where the nonjoinder is of persons who are proper but not 
necessary i^arties, the objection, if raised at a late stage, will, under 
the above Rule, be disregarded and relief will be given so far as the 
parties on the record are concerned.^ 

Does this rule apply to nonjoinder of necessary parties? In other 
words, does this rule apply to cases where the constitution of the suit 
is itself invalid in the absence of parties and no relief could be given 
even so far as the parties actually before the Court are concerned ? 
There is a conflict of decisions on the point. In Dnrsan Sinrjh v. 
Durbejoy Singh? the learned Judges of the Calcutta High Court 
observed as follows : 

‘‘This provision does not entitle the plaintiH to a measure of 
relief larger than the right he really possesses. For instance, 
if A sues for recovery of possession upon the allegation that he 
is the exclusive owner of the property but it is established by 
the evidence that he is entitled to only a half share and that the 
other half belongs to a co-owner, B, who is not a party to the 
suit, the mere omission of the defendant to take the objection, 
that B ought to have been joined as a party defendant, would 

not entitle the plaintiff to obtain a decree for the whole. 

There is a well marked distinction between nonjoinder of neces¬ 
sary or indispensable parties, and nonjoinder of proper but not 
indispensable parties; and where, as here, the parties omitted 
are necessary only for the purpose of protecting the defendant 
from further litigation, the Court may, in its discretion, disregard 
the objection, if not raised at the proper stage.” 

In the case of nonjoinder of indispensable parties, the result, 
according to the above decision, would be otherwise. The failure to 
object to the nonjoinder at the proper stage would not mean that the 
plaintiff would be entitled to a decree. The suit would nevertheless 
have to be dismissed as the constitution of the suit, in the absence of 


Note 25 

1 . (’04) 26 All 628 (536) : 1904 All W N 119 (DB), Pateshri Pariah Narain 
Singh v. Rudra Narain Singh. (Suit by one co-owner against trespasser—Non¬ 
joinder of others does not affect constitution of suit—Failure to object as to non¬ 
joinder will amount to waiver—Affirmed in 6 Ind Cas 961 (PC).) 

(’08) 80 All 688 (540) : 6 All L Jour 564 : 1908 All W N 246 : 4 Mad L Tim 447 
{DR)tUaMarimal v. Dhatoani Ram. 

2. (’09) 1 Ind Cas 530 (631, 682, 633) (DB) (Cal). 
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Section 22 
Notes 25-26 


the necessary parties, would be such that no relief could he given even 
so far as the parties actually on the record are concerned. In Heiniger 
V Dro--^ Mr Justice Battv observed that s. 34 of the Civil Procedure 
CoclL- <,[ itei corresponaing to the pi-csent o. l E. 13 referred to objeebons 
to want of parties or nonjoinder or misjoinder, and not to objections 
on tlie o-round of <a cause of action or the right of suit in the plaintiff 
rvlhcli mi.dit not be disclosed until the case had been proceeded with 
and .•vickmce had been taken. In Mata Din v. Ka^zim Hussain. 
^dK■ro in a mortgage suit certain parties held to be indispensable under 
S 85 of the Transfer of Property Act corresponding to O, 34 E. 1 of the 
Cbvil Procedure Code, had not been made parties, and no objection had 
been talcen to the nonjoinder. Sir John Edge, Chief Justice, observed : 
“Notwithstanding s. 34 of that Code, (now, o. l R. 13) I am of opinion 
that wo must act upon the imperative words in S. 85 of Act IV of 1832. 
The principle of the decision will, it is submitted, even now become 
applicable in the case of nonjoinder of parties without whose presence 
no ertective decree can be passed at all even so far as the parties 
actually on the record are concerned. 

In Kashjanna Goundan v. Thhnnia Naicken.^ ‘^®,®S.^e°ven 
of Madras seems to have taken a different view, name >, 
where the case is one of nonjoinder of indispensable parties the failure 
to object on the part of the defendant will enable a decree to be passed 

hr Lvmrr of the plaintiff. The reasoning of the ^ 

and the decision cannot be accepted as correct. See also the under 

mentioned case.' 

26 “When he was so made a party,** When a person 

tion of the appheatton.^ it is so e ven ___ 

3, (’01) 25 Bom 433 (467) : 3 Bom L R 1- 
4 (’911 13 All 432 (465) (FB). 

’ ' ^ ,, , 5371 : 41 Ind Cas 527 (DB). (Order 1 Rule 13 

ovetTo where plamtifl claims a joint right with others but does not 

make them parties.) ^ ^ Shirekuli Tiuiapa 

6 . (*91) 15 (A suit is not time barred because the 

Hegade prevent the claim being barred, if the 

obSorfor the want of parties was not taken at any stage of the proceedings 

and no issue was raised for that purpose.) 

Note 26 

1 (’271 14 AIR 1927 Mad 468 (469) : 100 Ind Cas 680 : 50 Mad 372 (DB), South 
India Industrials Ltd. v. Narasimha Bao. (AIR 1925 Mad 487 dissented from; 

17 Bom 29 followed.) ^ a- a 

(’30) 17 AIR 1930 Sind 259 (260) : 128 Ind Cas 675 ; 32 Cri L Jour 174 : 25 Smd 

L R 107 (DB). Hassanand v. Nandi Bain. (Do.) 

(’27) 14 AIR 1927 Nag 95 (96) : 98 Ind Cas 658, Shakurkhan v. Sheikh Budhatu 
(Amendment of plaint is retrospective at least from date of application.) 
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him is made only on revision or appeal.^ (see also Note 5 .) A different Section 22 

view has been held in some cases.^ It has been held that as regards Notes 26-27 

a newly added party, limitation ceases to run only when he is made 

a party and not on the date of the application to implead him, the 

reason being that the language of sub-s. ( 2 ) which says “w^hen he 

w^as so made a party" is clear on the point. But it is submitted that 

these words are not irreconcilable with the principle that w'hen an 

application is made to Court for a particular order, the order w'hen 

made is to be deemed to have been made on the date on w'hich the 

jurisdiction of the Court is rightly invoked. For, otherwise, the imrty 

w ill have to be held responsible for the delay caused by the time 

necessarily to be taken by the Court before ijassing an order, especially 

where the final order happens to be made by a Court of final appeal 

or revision long after the date of the application. 

The rule in o. l K. 10 ( 5 ) that the proceedings against a newiy 
added defendant should be deemed to have begun on the service of 
summons on him is subject to S. 22 of the Limitation Act as the said 
rule itself provides.'* Hence, although for purposes other than those of 
limitation, a suit must be deemed to have been instituted against a 
newdy added defendant on the date of the service of summons on him, 
for j>uri)Oses of limitation, the suit must be deemed to have been 
i nstituted when he is made a party . 

27, Sub-section (2),—In the corresponding sections of the old 
Acts, there w’ere tw'O provisos to the effect that where a party died 

(’37) 24 AIR 1937 Rang 175 (177) : 171 Ind Cas 876 (DB), Mohoined Sultan v. 

Abdul Rahman. (Written statement asking for addition of xiarties was treated as 
an application and the parties added were taken to have been made parties on 
the date of the written statement.) 

iSee (’93) 3 Mad L Jour 53 (53) (Jour). (Critical Note on 17 Bom 29, Ra?n7crishna 
V. Ramabai.) 

(’10) 5 Ind Cas 931 (931) : 33 Mad 115 (DB), Subbaraya v. VathinaSia. (Such 
amendment could not be dated earlier than the date of application.)] 

2. (’27) 14 AIR 1927 Mad 468 (469) : 50 Mad 372 : 100 Ind Cas 680 (DB), South 
India Industrials Ltd. v. Narasimha Rao. (Revision — AIR 1925 Mad 487, 
dissented from.) 

(’93) 17 Bom 29 (32) (DB), Ramkrishna Moreshwar v. Ramabai. (Appeal.) 

3. (’25) 12 AIR 1925 Mad 487 (488) : SQlndCoMlHl, Ammaya Pillaiv. Rarayana 
hhetty. (The question whether the date is the date of ‘order’ impleading him or 
the date the applicant is actually placed on record or the date on which he is 
served, left open—Dissented from in AIR 1927 Mad 468.) 

(’96) 1896 Bom P J 653 (666), Qanesh v. Kamalabai. 

(’96),2ilL£jMB-Jfi'^ (776)» Rampartab Samrathrai v. Foolxbai. (Material date is 
when party was brought on record and not when order was passed.) 

(’86) 9 Bom 1 (9), Fisher v. Pearse. (They are not parties till date of order.) 

(’66)^ Suth W R 298 (299) (DB), Raj Kishori Dassi v. Duddun Chunder Shaw. 

[See also (*18) 6 AIR 1918 Mad 1122 (1123) : 38 Ind Cas 1C9, Paramasivan 
Pillai V. Aristotle Chakona.'\ 

4 . (’27) 14 AIR 1927 Mad 468 (468) : 60 Mad 372 : 100 Ind Cas 680 (DB), SotitJi 
India Industrials, Lid. v. Narasimha Bao. 

(’ll) 12 Ind Cas 686 (687) (DB) (Bom), MahomedBhaiv. IsmailIlajiHalimbhai. 
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and the suit was continued by or against his legal representatives, 
the suit must be deemed to have been instituted by or against such 
lo^^al representatives when it was instituted by the deceased plaintiff 
o "against tlie deceased defendant as the case may he. There was a 
ditferenco of opinion as to whether the substitution of a person on 
whom the interests of a party devolve or to whom they are assigned 
pendente lite, is the substitution of a new party within the meaning 
of the section.^ The present sub-section now makes it clear that it is 

not.^ 

A transferee lyendente lite who acquires an interest in the subject- 
matter of suit in conflict with the rights of the plaintiff cannot plead 
limitation on the ground that the suit should be deemed to have been 
instituted against him only on the date he was impleaded.' 

This sub-section is not, however, intended to interfere with the 
discretion of the Court in rejecting an application for addition or 
substitution of assignees on the ground of laches.* 

See also Notes 28 and 29. 


Note 27 

1. CIO) 5 Ind Cas 115 (116) (DB) (Cal). MoUamcd Mehdihasan Khan v. Phul 

Knar Mahton, (Yes.) iv \ 

(■98) 25 Cal 409 (412) (DB). Narak Chand v. Deo Nath Saha)/, ^ 

(’07) 34 Cal 612 (616) ; 5 Cal L Jour 486 : 11 Cal W N 521 : 2 Mad L im 

(FB), Abdul Uahman v. Jmir Ali. (Yes.) ' 

(■09) 36 Cal 675 (638) : 1 lud Cas 626 (DB). Mathcivson v. Bavi Kanai Sing 

Deb. (Y’es.) i* i \ 

(■81) 1881 Bom P .1 304 (DB), Narayana Bao v. Bajya. j., 

(■01) 23 All 331 (335) : 1901 All W N 91 (DB), Chxmm Lai v. Abdul Ah K 

f'Oftl 12 Cal "W N 8 (11) (DB), Mohunt Padmalav Bainanuja Dasv. LuKnti Bani. 

‘ (nI-EkZo^s of an which was represented by a limited owner .mpleaded 

“lb 62 (DB). Supui Singh v. I,nrit Teu-ari. (No.) 

[ 1 % 1908 pfn L B NO. B, p. 7 : 1907 Pun Be Nm 3 : 1906 Pun IV B No. 153 

(Vol. 1), Fatieh Muhammad v. Said Ahmad. 

(■69) 12 Suth W B 122 (123) (DB), Wilson v. The Government. (No.) 

(■72) 18 Suth tv B 438 (438) (DB), Troyluchhonath Banerjeev. BrindabunChun- 

ctei 3 AlTl9ll°Mad 1029 (1033, 1034) : 40 Mad 722 : 29 Ind Cas 634, Aruna- 
^ rhaln. Anibalan v- B. G. Orr. (Decision under the Act of 1877 — No.) 

{See also (’16) 3 AIR 1916 P C 202 (205, 206) : 43 Ind App 113 : 35 Ind Cas 323 
(PC) Meyanpa Chettij v. Supravianiijan Chetty. (No — Case under S. 22 of the 
Straits Settlement Limitation Ordinance, VI of 1S96, corresponding to S. 22 of 
the old Act of 1877.)3 

2. See (’09) 1 Ind Cas 626 (629, 630): 36 Cal 675 (DB), 2datheicson v. Bam Kanai 
Singh. 

3. (’30) 17 AIR 1930 All 597 (599) : 133 Ind Cas 23 (DB), Zahural Hasan v. 
Badri Narain. (Wakf of property by mortgagor after final decree.) 

[See (’30) 17 AIR 1930 Oudh 51 (52) : 119 Ind Cas 366, Harnarain Das v. 
Gajraj Singh.'\ 

4. See (’25) 12 AIR 1925 Lah 574 (575) : 94 Ind C&s926, Allah Jawayav.Lajpat 
Bai. (Assignment disputed and long delay in application.) 
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28. “Assignment or devolution.” — An assignment or Section 22 
devolution u'lust, in order to fall under sub-section (2), be “during the Notes 28-29 
pendency of a suit.” An assignee from a successful claimant under 
O. 21 R. 58, Civil Procedure Code, who takes the transfer after the 
claim is allowed and attachment raised and before a suit by the 
defeated decree-holder is laid under Order 21 Rule 63, is an assignee 
during the pendency of the suit, as the claim suit is deemed to be a 
continuation of the claim petition for the doctrine of Us 'pendens} 

Consequently, such assignee if made a party after limitation for the 
suit under O. 21 R. G3 has expired, cannot take the plea that the suit 
is barred against him under the provisions of cl. (l) of this section.- 

An assignment must also be from a person who is already a party 
to the suit. In a suit for the recovery of property, the third defendant 
was impleaded originally in the plaint under the impression that he 
was the owner of one of the items of the property. Subsequently, it 
was however found that the third defendant had transferred his 
interests therein to another person even before the suit. An applica¬ 
tion was made to implead that other person as the fourth defendant. 

During the i^endency of that application the said item of proi^erty 
was again transferred to a third person. A further application was 
made to implead the last person as tiie fifth defendant. By Unit time 
the period of limitation had exi)ired. The last a.ssignment was held 
not to be from a party to the suit but only from a person who was 
only sought to be made a party.® 


29. Transposition of parties. — Sub-section ( 2 ) says inter 
alia that nothing in sub-s. (i) shall apply where a plaintiff is made 
a defendant or vice versa. These words are plain and are not subject 
to any conditions. In some cases, however, a restriction has been 
sought to be imposed on the language of the section. It has thus been 
held that the rule in regard to transposition can be availed of only in 
cases where the plaintiff and the defendant to be transposed have a 
joint cause of action,^ that is to say, where the claim is identically the 


Note 28 


1. (’39) 26 AIR 1939 Pat 138 (139) : 17 Pat 588 : 180 Ind Gas 983 (DB), Bas 
Kuar V. Gaya Mnnici-pality. (AIR 1915 Mad 495 followed.) 

(’16) 2 AIR 1915 Mad 495 (498. 500) : 25 Ind Gas 11 : 38 Mad 535 (DB). Krish- 
nappa Cheiiy v. Abdul Khader Sahib. (35 Gal 202 (PC) followed.) 

2. (’40) 27 AIR 1940 Lah 497(498): 192 Ind Gas 663, Sardar Bcguvi v. Zlarsukh 

jRai. (AIR 1915 Mad 496 referred.) 

<’89) 26 AIR 1989 Pat 138 (139) : 17 Pat 588 : 180Ind Gas 983 (DB), Bas Kuar v. . 

Oaya Municipaliiy. (AIR 1915 Mad 495 followed.) 

(•16) 2 AIR 1916 Mad 495 (498) : 38 Mad 536 : 25 Ind Ca3 11 (DB), Krishnappa 
Chetty V. Abdul Khader, 

3. (’26) 12 AIR 1925 Mad 487 (488) : 86 Ind Caa 187, Atnviaya Pillai v. Nara~ 


yana Chetty. 


Note 29 


1. (’86) 22 AIB 1935 Mad 240 (243) : 166 Ind Gas 466, Periakaruppan Chetty v. 
Mottaiya JSIudali. 
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Section 22 
Note 29 


same -wlietlier preferred, by the plaintiff or the defendant.^ Looking, 
however, at the plain language of the section, the rule that the 
tvans])osition of a person fi’oni the rank of a defendant to that of the 
plaintiff or vice versa stands as an absolute rule and not subject to 
any qualifications,'* and no question of limitation arises in a case of 
transposition.‘ As regards the party so transposed, the date of the 
suit is still the date of its institution.'*^ In some cases this rule is 
sought to be supported on the ground that a defendant transposed as 
a plaintiff is not a “new plaintiff’* under sub-s. (l).® Such a person 


2. See (’35) 22 AIR 1935 Mad 95 (96) : 154 Ind Cns 747, Roman Nair v. Afoo^a- 
chcri Rair. (Suit by assignee of rent — Assignor originally made a defendant 
and subsequently transposed after limitation.) 

3. (’15) 2 AIR 1915 Cal 759 (759) ; 30 Ind Cas 34 (DB). Dicarka Nath Dass v. 

MonmoiJian Topedar. 

[See (’19) 6 AIK 1919 Mad 30 (30) : 49 Ind Cas 139, Bhimanagoud v. Easwara- 
goiid. (Administration suit—Defendant, entitled to share in property, transposed 
as plaintiff.)] 

4. (’09) 4 Ind Cas 249 (251) : 34 Bom 91 (DB), Narsinha Krishnaji v. Vaman 

VenJiatesh. (4 Ind Cas 369 (Cal) followed.) 

(’27) 14 AIR 1927 Mad 204 (204); 99 Ind Cas 687 (DB), Ponnammal v. Pichau 

(’32) 19 AIR 1932 Pat 304 (305) : 139 Ind Cas 535, Ramheas Tewari v. Akhauri 


Raj Mohan. 

(’16) 3 AIR 1916 Mad 310 (313) ; 28 Ind Cas 45 (DB), Municipal Council of 

Kumhdkonam v. Veeraperumal Padapachi. 

(’34) 21 AIR 1934 Oudb 462 (463, 464) : 10 Luck 203 : 151 Ind Cas 452 (DB), 

Bhagat v. Madho Prasad. 

(’27) 14 AIR 1927 Oudli 484 (485) : 105 Ind Cas 473 : 3 Luck 241 (DB), Moot 
Chand Gupta v. Bhup Singh. 

(’26) 13 AIR 1926 Pat 28 (28, 29): 90 Ind Cas 82, Raj Kishore Lai Nand Keolyar 
V. Alam Ara Begum. (Being ‘party’ on the date of the institution of the suit, 

law of limitation will not bar the suit.) 

(’30) 17 AIR 1930 All 786 (787) : 133 Ind Cas 17 (DB), Gopinath v. Rupram. 

[Sec (’31) 18 AIR 1931 All 725 (726) : 133 Ind Cas 410 (DB), Mangal Sen v. 
Prag Das. (Section 22 does not apply to applications for filing awards but prin¬ 
ciple of the section is applicable—There is no limitation in case of application for 

transposition.) ^ 

(’94) 17 Mad 12 (13) : 3 Mad L Jour 176 (DB), Khadtr Moxdcen v. Rama Naick. 

(Section does not apply where Court suo motu orders defendant to be made 
plaintiff.) 

(’21) 8 AIR 1921 Mad 124 (124) : 62 Ind Cas 360 (DB), Saminatha Pillai v. 
Rajagopala Mudaliar. (Co-trustees — One trustee suing, adding the other as 

defendant_Plaintiff dies—Co-trustee defendant transposed os plaintiff.) 

(’24) 11 AIR 1924 All 605 (609) : 80 Ind Cas 737 (DB), E. I. Ry. Co. v. Janki 


Prasad."^ 

[See also (’37) 24 AIR 1937 Cal 333 (333, 334): 173 Ind Cas 896 (DB), Bhujanga 
Bhusany. Kalidas Das. (Co-sharer defendant made co-plaintiff under S. 148A 
Ben. Ten. Act.)] 

[But see (’95) 18 Mad 189 (192) : 4 Mad L Jour 106 (DB), Srirengachariar v. 
Ramaswami Iyengar. 

(’87) 10 Mad 44 (51) (DB), Krishna v. Mekam Peruma.'] 

4a. (’12) 14 Ind Cas 566 (568) : 1912 Pun Re No. 84 (DB), Bhagwan Das v*. 

Bhana Mai. (This is expressly so after the Act of 1908.) 

5. (’09) 4 Ind Cas 369 (370) : 35 Cal 1065 (DB), Nagendra Bala v. Tarapada 
Acharjee. (Suit for rent by a fractional co-sharer making the other co-sharer a 
pro forma defendant—Latter transposed.) 
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may not be a new 'party to the suit but it is difficult to see how ho 
is not a new ‘plaintiff,’ having been, before the transposition, only a 
‘defendant.’ However this may be, it is unnecessary to support the 
rule on any other ground than the plain meaning of the enactment. 


The benefit of this rule is rightly extended even to the case of 
transposition of a defendant, as co-plaintiff, when the original plaintiff 
has no right to sue at all.°^ Where, in a suit by an assignee from an 
Official Receiver of certain claims to damages in favour of the insolvent, 
it was objected that a claim for damages not being assignable, the 
assignee plaintiff had no right to sue at all, the Court allowed the 
Official Receiver, who was a pro forma defendant, to be transposed 
as the rightful idaintiff after limitation.*^ Where a promissory note 
stood in the name of a henamidar and a suit was instituted by the 
beneficial owner on the note making the henamidar a defendant, the 
latter was allowed to be transposed as a plaintiff.®^ 

But the transposition of a i>erson from the category of a defendant 
to that of a plaintiff wliich has the effect of bringing on record a new 
plaintiff with a cause of action and a relief entirely distinct from that 
in the original plaint is not saved by sub-section (2).^ 


The fact that by the transposition the plaint claim is enhanced 
is, however, no ground against the operation of sub-section (2). For 
example, in a suit by an eight-anna sharer for his share of rent 
making the other sharer a defendant, the latter was transposed as 
plaintiff and allowed to claim his share of the rent also.® If on such 
transposition the value of the suit should exceed the jurisdiction of 


(’10) 8 Ind Cfts 837 (841) : 38 Cal 342 (DB), Hitssainara Begum v. Bahmannessa 
Begum. {Pro forma defendant transposed as plaintiff.) 


5a. (’23) 10 AIR 1923 Mad 180 (180) : 69 Ind Cas 413 (DB), Parappan Eidavtc 
y *. Karuppala Thottala. (A defendant transposed as co-plaintiff, original plaintiff 

in Court’s view being not entitled to sue.) 

6 (’21) 8 AIR 1921 Sind 59 (GO) : 66 Ind Cas 873 : 16 Sind L R 71, Firm 
'oerimalHariBavi v. Firm Pughnath Kalianji. (Provided there was bona fide 
mistake in instituting suit in wrong person’s name.) 


6a (’321 19 AIR 1932 Pat 346 (349) : 11 Pat 616 : 140 Ind Cas 572 (DB), SuraJ- 
♦wan Prasad v. Sadanand Misra. (A I K 1928 Pat 24 held not to have decided 

this point_A I R 1928 Pat 24 overruled on the point whether transposition of 

defendant should be allowed after expiry of time.) 

7 (*26) 12 AIR 1926 Sind 207 (211, 215) : 78 Ind Cas 23 ; 18 Sind LR 149(DB), 
ijsman v. Asai. (The defendant so transposed was himself a party added sub¬ 
sequent to plaint and who asserted a title independently of the original plaintiff.) 
[See alto (’06) 6 Cal D Jour 627 (533, 634) (DB), Kokilasari Uasi y. Mohunt 
''Btidranund Gotwami. (Plaintiff suing as sole shebait making his brothers 

defendants_Plaintiff and brothers found to be joint sbebaits—Transposition of 

brothers as co-plaintiffe disallowed as the original plaintiff had not admitted 
any title in the brothers.)] 

8 . (*82) 19 AIB 1982 Pat 804 (805) : 139 Ind Cas 535 (DB), Bamheas Teu ari v. 
Akhauri Baj Mohan. (The plaint as originally laid asked alternatively for a 
decree for the whole rent in case such defendants paid court-fee for it and 

claimed it.) 
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Section 22 the Coiu t, ihe in-oi-t-L- covuso to return the plaint to be presented to 
Note 29 the jn’Oper t ourt."' 

■\Vh.‘io :i (h fondant seeks transposition as a i>laintiff and where a 
sLp;inilo suit by him against other defendants on the same cause of 
action would be barred by limitation, the Court must not disallow 
such transi^osition. The object of sub-s. (2) is to provide for cases of 
this nature and if transposition is not allowed on the ground that it 
would atloct limitation the provisions of sub-s. (2) would be rendered 
nugatory d” 


Section 23 



In the case of a continuing breach of 
Continuing contract and in the case of a continuing 
w7o^ngs.^ wrong independent of contract, a fresh 


Coinputation where 
there arc successive 
breaches of contract. 

Com^\ttation where 
the breach is conti¬ 
nuing. 


• Act of 1877 : S. 23. 

Same as above. 

Act of 1871 : Ss. 23 and 24. 

23, In the case of a suit for the breach of a contract, 
where there are successive breaches, a fresh right to sue 
arises, anti a fresh period of limitation begins to run uj^u 
every fresh breach; and where the breach is a continuing 
breach, a fresh right to sue arises, and a fresh period of 
limitation begins to run, at every moment of the time 
during which the breach continues. 

Nothing in the former part of this section applies to suits for the breach of 
contracts for the payment of money by instalments, where, on default made in 
payment of one instalment, the whole becomes due. 

Illustrations. 

(a) A contracts to pay an annuity to B for his life by quarterly instalmenU. 
A fails to pay any of the instalments. Here, upon every fresh failure, a fresh right 
to sue arises and a fresh period of limitation begins to run : and this Act may bar 
the remedy on the earlier breaches, without afiecting the remedy on the later 

breaches. , 

(b) A a. tenant, covenants with B, his landlord, to keep certain buildings m 

repair. At every moment of the time during which the buildings continue out of 
repair and B retains his right of entry, a fresh right to sue arises and a fresh 

period of limitation begins to run. 

24. In the case of a continuing nuisance a fresh right to sue arises, and a 
Continuing fresh period of limitation begins to run at every moment of the 
ntiisance. time during which the nuisance continues. 

Illustration. 

A diverts B’s water-course. At every moment of the time during which the 
diversion continues and B retains his right of entry, a fresh right to sue arises 
and a fresh period of limitation begins to run. 

Act of 1859. 

No corresponding provision. 


9. (’26) 13 AIR 1926 Pat 28 (29) : 90 Ind Cas 82, Baj Kishore Nand Keolyar v. 
Alani Ara Begum, 

10. (’33) 20 AIR 1933 Pat 239 (241) : 149 Ind Cas 760, Devji Qoa v. Tricumji 
.Jivandas. (AIR 1932 Pat 346 relied on.) 

(’32) 19 AIR 1932 Pat 346 (349) : 11 Pat 616 : 140 Ind Cas 572 (DB). Surajman 
Prasad v. Sadanand Misra, (Overruling AIR 1928 Pat 24.) 
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period of limitation begins to run at every moment of 
the time during 'which the breach or the wrong, as 
the case may be, continues. 


Synopsis 


1. Scope of the section. 

2. Section does not apply unless 

there is a wrong and the 
wrong is a continuing one. 

3. Continuance of the effect of 

wrong is not a continuing 
wrong. 

4. Applicability of section to 

declaratory suits. 

5. Breach of contract to keep build¬ 

ing in repair. 

6. Breach of covenant for title. 

7. Breach of covenant for quiet 

possession. 

8. Non-payment of money under a 

contract. 

9. Breach of obligation to give 

possession. 


10. Breach of continuing guarantee. 

11. Other cases of breaches of con¬ 

tracts. 

12. Obstruction to watercourse and 

to the flow of water. 

13. Obstruction to right of way. 

14. Obstruction to right of ferry. 

15. Refusal of conjugal rights. 

16. Trespass and ouster. 

17. Procuring wrongful attachment 

under Section 146 of the Cri¬ 
minal Procedure Code. 

18. Other cases of continuing 

wrongs independent of con¬ 
tract. 

19. Successive breaches of contract. 

20. Successive wrongs independent 

of contract. 


Other Topics 

Continuing cause of action. See Notes 2 
and 3. 

Continuing wrong—Test. See Note 1. 

Infringement of trade mark. See 
Note 18. 


(miscellaneous) 

Wrong entry in village papers against a 
person's right. See Note 18. 

Wrong and not right to be continuing 
one. See Note 2. 

Wrongful seizure of property under legal 
process. See Note 16. 


1. Scope of the section. — A right, in jurisprudence, is an 
interest respect for which is a duty and the violation or disregard of 
which is a wrongs Rights and duties are necessarily correlative. 
There can be no right without a corresponding duty or duty without 
a corresponding right. Similarly, duties and wrongs are correlative. 
The commission of a wrong is a breach of a duty and the performance 
of a duty is the avoidance of a wrong.^ 

Where rights and duties are created by the terms of a contract 
between parties, a breach of such a duty is a wrong arising out of 
contract. Whore they are created otherwise than under a contract 
the breach of a duty is a wrong independent of contract. A breach of 
either of these duties is thus a wrong and the tests applicable to find 
out what is a “continuing wrong" are equally applicable to find out 
what is a "con tinuing breach of contract.** _ 

Section 23 — Note 1 

1 Salmond'B “Jarlsprudencse," 8th Edition, pages 236, 237. 

<'10) 6 Ind Gas 881 (882) : 3 Sind L R 228 (FB), Goverdhandas v, Naraindas- 
(per Crouch A. J. C.) 

2. Salmond'B “Jurisprudence," 8th Edition, page 240. 
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Section 

Note 




23 Whci'O tlio wrong consi.sts of a breach of positive d^iiy^ i. e., to do 

soniotliing, the test to find out whether there is a continuing wrong 
is to SL-e whether the duty is to continue to do that thing.^^ If so, 
tile oitii'sion to do that thing is a continuing wrong during the time 
ilic omission lasts. 

Wltere the wu-ong consists of a breach of negative duty, i. e., to 
refrain from doing something, the test to find out 'whether there is a 
continuing wrong is to see whether the wrongful act produces a state 
of affairs, every moment's continuance of ivhich is a new wrong 
(i. c., 7chich is a continuing source of injury) and is of such a 
nature as to render the doer of it responsible for the contimiance. If 
the wrongful act is of such a nature, it is a continuing wrong.^ Where 
the wrongful act does not produce such a state of affairs hut is a 
fleeting or evanescent act like a slander uttered or a slap on the cheek, 
it is not a continuing wrong.* In Gaya Prasad v. J agadish Chandraf 
the test suggested by one of the learned Judges was that where the 
wrong is capable of being corrected and is not corrected it is a wrong 
Avhich continues. In Secretary of State v. Venkaya^ the Madras High 
Court laid down that the test whether a breach of contract'was a 
continuing one or not was to see whether the person committing the 
breach was entitled to resuxne jierformance and compel the other party 
to accept such performance, after the breach. 

In the case of negative diities, the fact that the correlative right 
is a continuing one, such as the right of a co-owner of common 
property to partition of the joint property,' does not necessarily make 

2a. (1928) 1 K B 421 (426): 97 L J K B 263 :138 L T 481: 44 T L E 91, KonsTcier 
V. Goodman Ltd. (There can be no continuing negligence without a continuing 

duty.) 

See Article on “Continuing wrongs” in 3 Madras Law Journal, page 3 (Jour). 

3. (’41) 28 AIR 1941 Pat 181 (182) : 19 Pat 852:194 Ind Cas 243 (DB), Akhauri 
Halitvant v. Deo Narain. 

See Article on “Continuing wrongs” in 3 Madras Law Journal, page 3 (Jour). 

(’16) 3 AIR 1916 Cal 751 (754) : 31 Ind Cas 242 (DB), Brojendra Kishore v. 
Bharat Chandra Boy. 

(’35) 22 AIR 1935 Mad 967 (972, 973) : 161 Ind Cas-653: 59 Mad 75 (DB), Ponna 
^adar v. Kumaru Beddiar. (26 Mad 410 followed.) 

(’33) 20 AIR 1933 Pat 224 (233) : 12 Pat 261 : 149 Ind Cas 561 (DB), Jurawan 
Singh v. Bamsarekh Singh. (Following AIR 1915 Cal 661.) 

4. See Article on “Continuing wrongs” in 3 Madras Law Journal, page 3 (Jour). 
(’35) 22 AIR 1935 Mad 967 (972) : 161 Ind Cas 653 : 59 Mad 75, Bonnu Nadar v; 

Kiwiarn Beddiar. 

5. (’40) 27 AIR 1940 Pat 561 (561) : 19 Pat 844 : 188 Ind Cas 495 (DB). (Per 
Agarwala, J.—For instance where an obstruction to water course is caused, the 
wrong to the persons entitled to the use of the water continues until the obstruc¬ 
tion is removed.) 

6 . (’17) 4 AIR 1917 Mad 465 (470) : 40 Mad 910 : 35 Ind Cas 254 (DB). (Per 
Srinivasa Iyengar, J.—The test laid down by Coutts-Trotter, J., although differently 
worded, amounts to the same—For a full discussion of this case, see Note 7.) 

7. (’15) 2 AIR 1915 All 1 (2) : 37 All 155 : 27 Ind Cas 694 (DB), Kanhai Lai v. 
JI/mZ Chand. 
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the breach of it a continuing -n rong/’ though every such breach being Section 23 
a wrong will give rise to a fresh cause of action.® Note 1 

The articles of the first schedule of the Act prescribe the period 
of limitation for a suit or other proceeding in respect of various 
causes of action that may arise from the wrongful acts of ijarties. This 
section provides that in the case of a continuing breach of contract, 
or of a continuing wrong independent of contract, a fresh period of 
limitation begins to run at every moment of the time during which 
the breach or the wrong, as the case may be, continues. By virtue of 
section 3 of the Act, all the articles in the first schedule must be read 
subject to this section.® The contrary view held in Dhanjihhoy 
Bomanji v. Sirabaif^ that if there is a repugnancy between a 
particular article and this section, the article being a special provision 

{ 05) 1 Cal L Jour 73 (76) (DB), Mohabharat Shaha v. Abdul Hamid Khan. 

{Obiter.) 

( 06) 10 Cal W N 839 (840) (DB), Madon Mohan Mondul v, Baikunta Nath. 

(13 All 309 followed.) 

(’20) 7 AIR 1920 Lah 184 (186) : 56 Ind Cas 701 (DB), Ziaul Ha(i v. Muhammad 
Ibrahim. 

(’26) 13 AIR 1926 Mad 1018 (1018) : 97 Ind Cas 622 : 49 Mad 939 (DB), Madhura 
Oramani v. Sesha Beddi. 

(’22) 9 AIR 1922 Pat 489 (490, 491) : 1 Pat 228 (DB), Mt. Ram Dei v. Mt. Bahu 
Rani. 

«. (’38) 25 AIR 1938 Lah 227 (228, 229) ; 181 Ind Cas 199 (DB), Rura v. Banta. 

(Fresh invasion of right amounting to repetition of old invasion_No distinction 
between new invasion and rei)etition of old one and plaintiff is entitled to a fresh 
period of limitation.) 

(’27) 14 AIR 1927 Lah 119 (119) : 8 Lah 22 : 100 Ind Cos 732 (DB), Small v. 

Bahab. (Suit for declaration that entire property belonged to plaintiff and that 
defendant was not entitled to demand partition — Application for partition is an 
act of invasion which gives new cause of action.) 

(’81) 1881 Bom P J 106, Divakor v. Harbhai. (The right of officiating as Upa- 
dhyaya is a continuing right.) 

(’18) 6 AIR 1918 Lah 265 (266) : 44 Ind Cas 31 (DB), Harnam Singh v. Makhan 
Singh. (Every fresh appropriation of the income of property by one cosbarer to 
the exclusion of others gives rise to a fresh cause of action to the other cosharers 
for a suit for a declaration of their rights.) 

(’33) 20 AIR 1933 Lah 920 (922) : 146 Ind Cas 136 (DB), Ram Dal v. Thakurji 
Mandir. (Every denial of existing title gives rise to a fresh cause of action.) 

(’33) 20 AIR 1933 Mad 699 (700) : 145 Ind Cas 961 : 57 Mad 250, Rangappaiya 
Aithala v, Shiva Aithala, (Widow’s right to maintenance is a continuing right.) 

(’08) 2 liow Bur Rul 118 (114, 115) (DB), Aga Muhammad v, Edward Pelizer. 

(Every infringement of a trade mark gives rise to a fresh cause of action.) 

(’09) 4 Ind Cas 169 (169) :12 0udh Cos 820, Jevanand v. Beni Madho. (20 All 
86 and 1698 All W N 216 relied on.) 

9, (’40) 27 AIR 1940 Pat 661 (662, 563) : 19 Pat 844 : 188 Ind Cos 495 (DB), 

Gaya Prasad v. Jagadish Chandra. 

10. (’01) 26 Bom 644 (648, 649) : 3 Bom L R 371 (FB). 

also (’39) 26 AIR 1939 Nag 145 (146) : 182 Ind Cas 613, Superintendent 
Leprosy Asylum v. Ramsaliaigir, (Section 23 should be so construed as not to 
conflict with the provisions of Articles 142 and 144.)] 

See also Note 3 to Article 41. 
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Section 23 ^'ill proviuL i.-, it is subinittea, not correct. Their Lordships did not 

Note 1 in tliat cnso advert to section 3 of the Act.^' 

At Uje same time, it must he noted that the section does not 
api'ly to every case in which the cause of action for a suit is based on 
:i continuin*; wrong or in which relief is claimed in respect of a 
continuing wrong. The words “in the case of a continuing wrong” 
refer to cases in which limitation has to be reckoned from the time 
when a continuing wrong is committed, i. e., to cases in which the law 

siiniily provides that limitation is to run from the time of the 

commission of a continuing wrong but does not say anything as to 
from what point of time in the course of such commission limitation 
must be computed. The section does not apply to cases in which a 
specific point of time in the course of the commission of the continuous 
wrong is given as the starting point of limitation. Thus, thoxigh Arts. 19 
and 11 deal with suits based on a continuing wrong this section does 
not create a recurring starting point of limitation in such cases, because 
a specific point of time is given as the starting point of limitation under 
the above articles.But under Art. 37 which deals with a suit for 
compensation for obstructing a w^ay or watercourse the period of limi¬ 
tation is directed to run from “ the date of the obstruction. In cases 
in which the obstruction may be of a continuous character, the article 
does not provide that limitation must be reckoned from any particular 
point of time in such obstruction. This section is intended to apply to 
such cases and under it, a fresh period of limitation will begin to run 
at every moment of the time during which the obstruction continues. 

Though a wrong may be a continuing wrong and the plaintiff 
may be entitled to a recurring start of limitation under this section, 
the plaintiff’s right itself may be extinguished in some cases after the 
lapse of a certain period from the time when the "wrong w*as first 
committed. Thus, the obstruction of an ancient light may be a 
continuing wrong liable to be compensated in damages but continued 

11. See (’35) 22 AIR 1935 Cal 405 (406) : 156 Ind Cas 390 (DB), Sarat Chandra 
yiuherjee v. Nerode Chandra. 

11a. See Alt. 19 Note 2 and Art. 41 Note 2. It is not correct to say that the 
reason for the non-applicability of the section to cases coming under Art. 41 is 
that in such cases, the suit is one to restrain future acts of waste and no relief is 
asked for in respect of any wrong actually committed. For the suits covered by 
Art. 19 are clearly suits in which relief is asked for in respect of a continuing 
wrong (the suit being one for compensation for false imprisonment) and yet the 
the section does not apply to such cases. Hence, neither the test as to the cause 
of action being a continuing wrong nor that as to relief being claimed in respect 
of a continuing wrong seems to be the correct test in determining the applicability 
of the section. The only correct test seems to be that given above. 

In this connection, reference may be made to the observations of Jenkins, C. J., 
in Dhanjibhoy's case referred to) in which his Lordship observed that there 

is nothing repugnant in the imposition of a bar on a suit for a particular remedy, 
even though the cause of action be continuing, and cited Art. 41 as an illustration 
of this. This shows that in his Lordship’s opinion also, the mere fact that the 
cause of action for a suit is a continuing wrong is not sufficient to furnish a 
recurring start of limitation. 


CONTINUING BREACHES AND WRONGS 


895 


for twenty years it will create a right in the old wrong.doer to Section 23 

continue the act. But such extinguishment of the plaintiff’s right has Notes 1-2 

nothing to do with the determination of the question whether the 
wrong itself was a continuous one.'® 

The section makes no distinction between private suits and public 
or representative suits and applies to both kinds of suits. 

The section applies to suits under the Chota Nagi)ur Tenancy 
Act.'* 

2. Section does not apply unless there is a wrong and 
the wrong is a continuing one. — Where the act complained of 
is not a wrong at all, or ceases to be a wrong, obviously there cannot 
be a cause of action and there is no scope for the applicability of this 
section.' Thus, where a Magistrate acting on a police report passes 
an order prohibiting certain persons from takizig processions along 
particular routes until they get an order from the civil Courts affirm¬ 
ing their right, it cannot be said that any wrong has been committed. 

If the plaintiffs try to disobey that order and are obstructed by the 
defendants, the latter cannot be said to obstruct the plaintiffs in the 
exercise of a subsisting right and conseciuently they cannot be said to 
commit any wrong, much less a continuing wrong.- Again, tlie violation 


12. (’93) 3 Mad L Jour (.Tournal) pages 8, 9. 

[Sec (’40) 27 AIR 1940 Pat 449 <453, 455) : 19 Pat 208 : 190 Ind Cus 46 (DB), 
Bihhuti Narayan Singh v. Mahadev Asratn. (Where a right is completely 
extinguished, there is no question of any wrong continuing—If the wrong ceases 
to be a wrong it cannot be said any longer to continue — Such rights may arise 
under Part IV of the Act.)] 


13. (’40) 27 AIR 1940 Pat 449 (452, 454) : 19 Pat 208 : 190 Ind Cas 46 (DB) 
Bibhuti Narayan Singh v. Mahadev Asratn. (There is nothing in S. 23 on 
which to base a distinction between public, quasi public and private rights — 
Whether the wrong is continuing or not must depend upon the nature of the 
wrong itself and not upon the nature of the land over which it is committed.) 

(’41) 28 AIR 1941 Pat 181 (182) ; 19 Pat 852 : 194 Ind Ca.s 243 (DB), Akhauri 
Haliwant v. Deo Narain. 


14. (’40) 27 AIR 1940 Pat 561 (563) ; 19 Pat 844 ; 188 Ind Cas 495 (DB), Qaya 
Prasad v. Jagadish Chandra. (Section not inconsistent with provisions of 


the Act.) 


Note 2 


1. (’38) 26 AIR 1938 Lah 369 (385, 386) : 175 Ind Cas 945 (FB), Masjid Shahid 
Qanj V. Shiromani Ourdtoara Parbandhak Committee, Amritsar. (Sikhs 
acquiring by adverse possession right to Muhammadan mosque—Muhammadans 
refused right to pray — No wrong is committed.) 

(’09) 2 Ind Cos 107 (110) : 1909 Pun Re No. 53 (DB), Yad Ali v. Mubarak AH. 
(Change of religion by Imam of mosque is not a wrong constituting the invasion 
of the civil rights of the worshippers.) 

(’06) 4 Cal L Jour 668 (672, 678) : 11 Cal W N 186 (DB), Shyamanand Das v. 
Raj Narain Das. (1 Cal L Jour 73 followed.) 

(* 97 ) 21 Bom 394 (396), Gopalrao v. Mahadeorao. (Plaintiff’s right to land 
lost by twelve years’ adverse possession.)] 

2, (’86) 22 AIB 1986 Mad 967 (972, 978) : 161 Ind Cas 668 : 69 Mad 76 (DB), 
Ponnu Nadar v. Kwnaru Reddiar. (26 Mad 410 followed.) 
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Notes 2-3 


of a continuing right need not. as has been seen in Note 1, be a 
continuing rong. The criterion for the applicability of the section is 
not \vhctiier the ri(jht or its corresponding obligation is a continuing 
one, out ^vhethol• the jcrono is a continuing one.^ 


3. Continuance of the effect of wrong is not a 

continuing wrong. — The continuance of the effect of a wrong is 
not a continuing wrongd Thus, where A throws sulphuric acid 
on li's face with the result that B after some time loses one of his 
eyes, A*s act cannot be said to be a continuing wrong, though the 
effect continues, inasmuch as it cannot be said that the state of 
affairs jiroduced by the act gives rise from moment to moment, to a 
freali wrong (i.e., an infringement of right). The cause of action arises 
once and for all on the throwing of the acid.^ Where, as a result of 
the defendant (a District Board) heaping stones on the roadway, the 
phiinliff’s trai* dashed against it as a result of which the plaintiff’s 
leg had ultimately to be amputated, it was held that the cause of 
action for the plaintiff arose on the date when his trap dashed against 
the heap of stones and that the continuance of the effect of the injury 
did not make the defendant’s act a continuing wrong.^ See also the 
undermentioned cases."* See also Note 16. 


3. (’03) -26 Mad 410 (416) (DB), Rajah of Venkatagiri v. Subbiah. (20 Cal 906 
dissented from.) 

(’35) 22 AIR 1935 Mad 967 (972. 973): 161 Ind Cas 653 : 59 Mad 75 (DB), Ponnu 

Nadar v. Kuinani Rcddinr. ' 

(’30) 17 AIK 1930 Bom 61 (63) : 54 Bom 4 : 124 Ind Cas 773 (DB), Krishnaji v. 

Annaji. 

Note 3 

1. (’40) 27 AIR 1940 Lah 359 (360) : ILR (1941) Lah 22 : 191 Ind Cas 42 (FB), 
Khair Md. Khan v. ML Jannat. (Injury must be distinguished from the effect 
of the injury—Erection of chabutra on common land held not to be a continuing 
wrong — According to Tek Chand, J.. in this case, an encroachment on land by 
means of a pervianent structure will not be a continuing wrong while an 
obstruction which is not of a permanent nature may be a continuing wrong — 

Thorpe v. Brumfitt, (1873) 8 Ch A 650 referred.) 

(’40) 27 AIR 1940 Pat 449 (452) : 19 Pat 208 : 190 Ind Cas 46 (DB), Bibhuh 
Narauan Singh v. Mahadev Asram. (A dUtinction must be made between the 
continuance of a legal injury and the continuance of its injurious effects — 
Encroachment by an act such as the building of a wall which is over and done 
with when once it is completed is not continuing wrong.) 

2 (’24) 11 AIR 1924 Bom 290 (291, 293) : 84 Ind Cas796 (DB), 

V. Abdxilla M. Zulaikhi. 

See also Note 3 to Article 22. 

3 . (’20) 7 AIR 1920 Pat 324 (327, 328) : 5 Pat L Jour 359 : 53 Ind Gas 749 (DB), 
Allan Mathewson v. District Board of Manhhum. 

See also Note 1 to Section 24. 

4. (’40) 27 AIR 1940 Lah 359 (360) : ILR (1941) Lah 22 : 191 Ind Cas 42 (FB), 
Khair Md. Khan v. ML Jannat. (Encroachment by joint owner by building 
chabutra on common land claiming it as his own is not.continuing wrong — Sait 
for injunction is governed by Art. 120 and not by S. 23.) 

(’30) 17 AIR 1930 Pat 528 (529) : 122 Ind Cas 153, B. d N. W. By. Co. Ltd. v. 

Mohaviviad Ahdtd Halivi. (A subsequent aggravation of the damage caused by 
a tort without any act or omission on the part of the defendants does not famish, 
a cause of action.) 
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4. Applicability of section to declaratory suits_ There Section 23 

is nothing in the section itself preventing its applicability to any Note 4 

particular kind of suits. The section is quite general in its aj^plication 

to all kinds of suits, provided they are based on a continuing breach 

of contract or on a continuing wrong independent of contract. The 

section will therefore apply to declaratory suits also if they are based 

on a wrong which can be said to be a continuing one as exidained 

in Note 1 . In Chuhkun Lai Hoy Lalit j^Ioliun Hoy^^ which was 

reversed by the Privy Council on another point,^ it was held that a 

suit by Hindu reversioners, after the death of the widow of the testator, 

for the construction of his will and for a declaration of the plaintiffs' 

rights, cannot be barred so long as the right to the property in respect 

of which the declaration is sought is a subsisting and continuing right, 

and that the right may be claimed within the statutory period from 

the time when the plaintiffs become entitled to the consequential 

relief. In that case the cause of action actually arose within six years 

of the suit. In Hajah of Venkatagiri v. Isakapalli Subhiali? their 

Lordships of the Madras High Court observed with reference to 

Ghukkun Lai Roy's case ^: 

“If the ruling of the Calcutta High Court .... be that a suit 
for a declaration of title to immovable property cannot be held 
to be barred so long as the plaintiff’s right to such j^roperty is a 
subsisting right and that for purposes of limitation, the right to 
bring such a suit is a continuing right so long as the right to 
the iDroperty in respect of which declaratory relief is prayed for 
is not extinguished, we are unable to concur in it. The criterion 
is not whether the right is a continuing one but whether the 
wrong is a continuing one.” 

See also the undermentioned case,^^ in which the above opinion 
was concurred in. 

In Moulvi Muhammad Fahimal Huq v. Jagat Ballav Goshf 
it was held that the principle of S. 23 could have no application to a 
declaratory suit. It is submitted that this view cannot be accepted 
as correct. The infringement of a right giving a cause of action for a 
declaratory suit may or may not be a continuing wrong. If it is not, 
then S. 23 cannot apply; but if it is, then S. 23 will apply. In each case, 
therefore, the question would be whether the wrong on which the suit 

(*91) 18 Cal 91 (96) (DB), Dwarka Nath Gupta v. The Corporation of Calcutta. 

(All damages resulting from one and the same cause of action must be recovered 
at one and.the same time.) 

Note 4 

1. ('98) 20 Cal 906 (924, 926) (DB). 

2. ('97) 24 Cal 834 : 24 Ind App 76 : 7 Sar 155 : 1 Cal W N 387 (PC), Lalit 
Mohan Boy v. Chuhkun Lai Boy. 

3. (’08) 26 Mad 410 (416) (DB). 

3b« (*06) 1 Cal L Jour 73 (81) (DB), Mohabharal Shaha v. Abdul Hamid. 

- 4 . (*23) 10 AIB 1928 Pat 475 (480) : 2 Pat 391 : 74 Ind Cas 403 (DB). 

2.dm.57. 


r . 
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Notes 4-6 


is based is a continuing wrong or not. See the undermentioned cases 
in which s. ^3 was applied to declaratory suits. See also Note 17. 

5. Breach of contract to keep building in repair, — The 
wrong in this class of eases is a breach of a positive duty to cojitinue 
lit something, viz., to keep the building in repair. A violation of 
this duty is, therefore, a continuing breach of contract within the 
lucaning of this section so long as the building is out of repair.^ 

6 . Breach of covenant for title. — A covenant for title is a 
contract by the seller with the buyer of property that the interest 
Avhich the seller professes to transfer to the buyer subsists and that 
lie has power to transfer the same,* It cannot be said in this class of 
cases that the duty of the seller is to continue to do something under 
the contract. The case is not one of continuing wrong and the breach 
occurs once and for all where on the date of the sale the seller has no 
title to the property sold or the title is defective.^ 


5. (’26) 13 AIR 1926 Cal 1022 (1025) : 97 Ind Cas 73 (DB), Bohini Nandan v. 

Jadnnandan. (Suit to establish fishery rights.) 

(’05) 1 Cal L Jour 73 (76) (DB), Mohahharat Shaha v. Abdul Hamid, (Suit for 
declaration of title to immovable prorerty.) 

(’16) 3 AIR 1916 Cal 751 (754) : 31 Ind Cas 242 (DB), Brojendra Kishore v. 
Bharat Chandra. (Property attached under S. 146, Criminal Procedure Code 
— Suit for declaration of title.) 

(’33) 20 AIR 1933 Pat 224 (233) : 12 Pat 261 : 149 Ind Cas 561 (DB). Jurawan 
Singh v. Rajnsarikh Singh. (Order passed under S. 145, Criminal Procedure 
Code — Suit for declaration of title.) 

(’22) 9 AIR 1922 Cal 419 (420) : 65 Ind Cas 200 : 49 Cal 544 (DB), Panna Lai 
Biswas V. Panchu Rnidas. (Case of attachment under S. 146, Cr. P. C.) 

(’16) 3 AIR 1916 Cal 733 (734) : 29 Ind Cas 385 (DB), Nazimulla v. Wazxdulla. 
(Wrongful interference with a right of way constitutes a continuing nuisance.) 

(’34) 21 AIR 1934 Pat 34 (34. 35) : 146 Ind Cas 408, Bhagwan Dutt v. ^s7iar/t 
Lai, (Obstruction to public way is continuing wrong.) 

(’35) 22 AIR 1935 Cal 201 (202): 155 Ind Cas 75, Aptahuddxn Khan v. Johar Ali. 

(Limitation does not apply in a case of obstruction to a right of way.) 

(’35) 22 AIR 1935 Cal 405 (406): 156 Ind Cas 390 (DB), Sarat Chandra v. Nerode 

Chandra. (AIR 1923 Cal 356 relied on.) 

(’19) 6 AIR 1919 Cal 807 (808) : 49 Ind Cas 93 (DB), Ashutosh Sadukhan v. 
Corporatio^x of Calcutta. {Held that the right of the Municipal Corporation was- 

barred under Art. 146.) 


Note 5 


1. (’87) 10 All 85 (91) : 1887 All W N 292 (DB), Uansab Ali v. Gulab Chand, 
(’17) 4 AIR 1917 Mad 465 (470) : 35 Ind Cos 254 : 40 Mad 910 (DB), Secretary 
of State V. Venkayya Oaru. 

(1900) 2 Ch D 156 (162) : 69 L J Ch 493 : 83 L T 191, Jacob v. Down. 

Note 6 


1 . See Section 55 (2) of the Transfer of Property Act, 1882. 

2. (’78) 2 Bom 273 (293) ; 2 Ind Jur 762, Rajti Balu v. Krishnarav, 

(’01) 25 Bora 593 (603) : 3 Bom L R 190 (DB), Ardesir v. Vajesingh. 

002) 26 Bom 750 (754) : 4 Bom L R 571 (DB), Tulsiram v. Murlidhar. 

015) 2 AIR 1915 Mad 766 (766, 767) : 21 Ind Cas 740 (DB), Ramanatha Iyer v. 
RamansNambudripad. 
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7. Breach of covenant for quiet possession. — A covenant Section 23 
for quiet possession is a contract by the covenantor with the cove- Note 7 
nantee that the latter’s possession will not be disturbed by any one.^ 

The duty of the covenantor is a negative one and has a continuous 
operation throughout the period of the contract. The covenant 
presupposes that possession has been given to the covenantee. Where, 
therefore, no possession is given in the first instance to the covenantee, 
the covenant for quiet enjoyment does not come into play at all and 
consequently the covenantee cannot sue upon the covenant.^ 

But even where possession has been given to the covenantee and 
he is subsequently dispossessed, it is conceived that on the principles 
discussed in Note 16, the case will not be one of a continuing breach 
of contract.^* As seen in Note l, the question whether a wrong is a 
continuing one depends on the same principles whether the wrong is 
based on a breach of contract or is independent of contract. 

Where possession has not been given to the transferee at all, 
he cannot, as has been said already, sue on the covenant for quiet 
enjoyment. In the case cited below^ in which a lessee had not been 

(’16) 3 AIR 1916 Mad 480 (481) : 31 Ind Cas 170, Sainu Pathan v. Chidavihara 
Oadayan. 

(’17) 4 AIR 1917 Mad 465 (467, 470) : 35 Ind Cas 251 ; 40 Mad 910 (DB), 

Secretary of State Venkayya Garu. {Obiter—Turner v. Moon^ (1910) 2 Ch 
825 followed.) 

(■15) 2 AIR 1915 Nag 46 (47) : 31 Ind Cas 877 : 11 Nag L R 186, Pirbhu v. Ml. 

Vazirbi. 

Sec also Dait on “Vendors and Purchasers,’’ Chapter XIV, Section 5. 

[But see (’87) 10 All 85 (91, 92) : 1887 All W N 292 (DB), Mansabali v. Oulab- 
chand. (Submitted not correct.) 

(’19) 6 AIR 1919 Mad 849 (850) : 47 Ind Cas 924 (DB), Venkataramayya v. 

Ramahrahman. (Injured party not bound to sue at once — He can exhaust 
possible means of reparation and then sue—It is a continuing covenant.)] 

Note 7 

1. See Section 108 (c) of the Transfer of Property Act, 1882. 

2. (’01) 25 Bom 693 (596, 598) : 3 Bom L R 190 (DB), Ardesir v, Vajesingh. 

(1893) 41 W R (Eng) 471 (474) ; L R 2 Ch 75 : 62 L J Ch 586 ; 68 L T 428, 

Wallis V. Halids. 

(’02) 26 Bom 750 (754, 755) : 4 Bom L R 571 (DB), TtUsiram v. Murlidhar, 

(19 Cal 123 followed.) 

2a. See (’17) 4 AIR 1917 Mad 465 (471) : 40 Mad 910 : 35 Ind Cos 254 (DB), 

Secretary of State v. Venkayya Garu. (Per Srinivasa Iyengar, J—Eviction of 
lessee by landlord or by third party claiming paramount title will not amount 
to continuing breach of covenant for quiet possession — The view proceeds on 
the ground that a continuing breach implies the right of the person committing 
the breach to resume performance of the contract and that after eviction, the 
landlord cannot insist on resuming the relationship of landlord and tenant.) 

3 . (’ 17 ) 4 AIR 1917 Mod 465 (468, 470) : 40 Mad 910 : 35 Ind Cas 254 (DB), 

Secretary of State v. Venkayya Garu. (Per Srinivasa Iyengar, J.—Coutts- 
Trotter, J., lays down the test whether the lessee would be entitled, on the 
breach, to sue for the whole of the damage accrued and pr^pective or only to 
sue for the damages actually accrued upto the date of suit and says that in the 
former case the breach is not a continuing one while in the latter case it is a 
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Section 23 given possession under the lease, the Madras High Court, while not 

Note 7 dissenting from the above proposition, considered the question whether 

even if the position were otherwise, the failure to give possession 
would he a continuing breach of the covenant for quiet possession. 
It was liold that such failure would not be a continuing breach. The 
decision proceeds on the ground that a continuing breach necessarily 
implies the right of the person committing the breach to resume 
performance of the contract and that in cases of failure to deliver 
possession, the lessor, if he fails to deliver possession at the commence¬ 
ment of the term, cannot subsequently insist on i^erformance. The 
view can also he supported on the other tests suggested in Note 1. For 
the obligation in such a case is a positive one, viz., to put the lessee 
in possession and not to continue to put him in possession.*" 

In Haju Balu v. KrislinaraVt^ the Bombay High Court had to 
deal with a covenant for quiet enjoyment which provided inter alia 
that the premises conveyed should be enjoyed by the grantee free 
and discharged from all estates and encumbrances’* etc., created by the 
grantor. It was found that the property had already been gifted by 
the grantor, at the time of the grant, to another person. In a suit for 
damages based on the above covenant. Green, J., observed as follows : 

o 

“As to the second branch of the covenant (the relevant i)ortion 
of which has been referred to above), it would seem to be one of 
those covenants admitting of a continuing breach, so that under 
S.23 of the Limitation Act a suit would not be barred so long as 
the breach continues, and that, therefore, the suit, if otherwise 
maintainable, would not be barred by reason of the Limitation 

Act.” 

It is submitted that the above view is not correct. The above 
clause in the covenant is virtually only a covenant for title, a breach 
of which, the same learned Judge held in the same case, would not be 
a continuing breach, (see Note 6.) Moreover, the fact that a covenant 
is of a continuous nature or “admits of a continuing breach.” does not 
necessarily mean that the particular breach is a continuing breach. 
The question whether the breach is a continuing one or not depends 
on the nature of the breach in each case.® See also Note 2. 

continuing one—As will be clear from tbe remarks of the learned Judge further 
down, the above is, in substance, only the test os to the right of the person com¬ 
mitting the breach to resume performance of the contract—For, if he has such a 
right, the covenantee cannot sue for the whole of the damage.) 

4. See (’17) 4 AIR 1917 Mad 465 (469) ; 40 Mad 910 ; 3o Ind Oas 254 (DB), 
Secretary of State v. Venkayya Garu. (Per Srinivasa Iyengar, J.—From the 
nature of the obligation, it is clear that there cannot be a continuing breach; for, 
the covenant or contract is not a continuing one.) 

5. (’77-78) 2 Bom 273 (293) ; 2 Ind Jur 762. 

6 . (’17) 4 AIR 1917 Mad 465 (467, 470, 471) : 40 Mad 910 : 35 Ind Cas 254 (DB), 
Secretary of State v. Venkayya Garn. (Per Coutts-Trotter, J. — Nature of 
remedy available to a tenant under a covenant for quiet enjoyment depends upon 
the nature of the breach —Per Srinivasa Iyengar, J.—A breach of a covenant 
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8. Non-payment of money under a contract. — In the Section 23 

case of contracts for the payment of money, the duty to pay is a Note 8 
positive one, but it cannot be said that the duty of the obligor is to 
continue to pay the amount to the obligee. The non-payment of the 
money, therefore, is not a continuing breach of the contract. The 
cause of action arises once and for all on the non-payment on the date 
fixed for payment.^ A contrary view, has, however, been held in the 
undermentioned case,^ namely that such a breach is a continuing one. 

It is submitted that the view is not correct. Where a mortgage bond 
did not specifically provide for the payment of interest after the date 
fixed for the payment of the princii^al and the lower Court had held 
that there was no contract to pay post diem interest, their Lordships 
of the Privy Council observed as follows : 

“ Supposing the construction put by the Courts below on the 
deed to be correct, the appellants still ask why they should not 
recover six years’ arrears of interest by way of damages. It is 
very difficult to see why. The principal debt was not time- 
barred, and it was not paid. Every day that it remained unpaid 
there was a breach of contract, and the bar of time applies only 
to breaches occurring six years before suit.”^ 

These observations of their Lordships cannot be taken to mean 
that non-payment of the amount under the contract is a continuing 
breach of the contract to pay. The words “the principal debt was not 
time-barred” imply that their Lordships assumed that notwithstanding 
the debt remained unpaid the principal debt may become barred, 
which would not be the case if the breach of the contract is a 
continuing one. It is, however, somewhat difficult to understand what 


for quiet enjoyment docs not necessarily constitute a continuing breach, though 

such a covenant is a continuing covenant.The dictum of Green, J., in 

(1877-78) 2 Bom 273 does' not apply to every cose of a breach of the covenant 
for quiet enjoyment irrespective of the fact as to whether the breach consists in 
mere disturbances in the enjoyment by the landlord or in a wrongful eviction 
by the landlord or by a third party by virtue of a paramount title.) 

Note 8 

1. (’87) 10 All 85 (91, 92) : 1887 All W N 292 (DB), Manbab Ali v, GulahChand. 
(The decision as to the liability for interest, has however been overruled by the 
Privy Council in 19 All 39.) 

(’89) 11 All 416 (423); 1889 All W N 165 (DB), Bhagwant Singhy. DaryaoSingh. 
(Do.) 

(’21) 8 Alll 1921 All 73 (74) : 64 Ind Cos 447 (DB), liam Kumar v. Nem Chand. 
(Money paid for illegal object being returnable to person who paid it — Cause of 
action for return arises as soon as the money woe paid.) 

(’26) 12 AIB 1926 All 488 (490) : 87 Ind Cas 804, Ram Karain v. Nihal Singh. 
(Vendee undertaking to clear prior mortgage—Non-performance on date of sale is 
breach of covenant—Breach is not continuous one.) 

2. ('84) 6 All 457 (460) : 1884 All W N 168 (DB), Imdad Ali v. Nijabai Ali. 

3. (’97) 19 All 39 (47) : 23 Ind App 138 : 6 Mod L Jour 214 : 1 Cal W N 62 : 7 
Bar 88 (PC), Mathura Da$ v. Raja Narindar DaJiadur. 
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Section 23 their Lortldhips niefiut by stating “every day that it remained unpaid 

Notes 8-11 there was a breach of tlie contract.’' The case was decided on another 

ground also that there was an agreement to pay post diem interest. 

9. Breach of obligation to give possession. — Where A is 
bound under a contract to give possession to B of certain properties, 
it cannot be said that the duty of A is to continue to give possession. 
The failure to give possession is therefore not a continuing breach 
of the contract.^ Where on redemption being made, a usufructuary 
mortgagee was bound to give back possession to the mortgagor but 
failed to do so, it was observed in the undermentioned case^ as follows : 

“The mortgagee was under an obligation.to put the mortgagor 

in possession of the property and that is in the nature of a continuing 
obligation which cannot be said to cease so long as the mortgagor s 
right to redeem is not barred. That being so, this case falls under 
Arts. 115 and llG of the Limitation Act read with s. 23 of that Act.” 
It is submitted that this view' is not correct. As has been seen in 
Note 2, the mere fact that a I’ight or its corresponding obligation is a 
continuing one does not make the section applicable. The question in 
each case is w hether the sarong is a continuing one. As stated already 
in the beginning of this Note, the failure to give possession is not 
a continuing wrong. 

10. Breach of continuing guarantee. — Under s. 129 of the 
Contract Act a guarantee w'hich extends to a series of transactions is 
called a continuing guarantee. It will be clear from this that a breach 
of this contract can only be at successive intervals as and w'hen the 
guarantee is broken in respect of each transaction in the series.^ It 
is not a case of continuing breach of contract within the meaning of 

this section. 

11. Other cases of breaches of contracts. — Where the 
directors of a company registered under the Companies Act, 1913, 
omitted to come to any conclusion w'hatsoever on an important piece 
of business duly proposed for the decision of the Board of Directors, it 
was held that the obligation w'as one arising out of contract implied 
in the Articles of Association and that the breach of duty is a 


Note 9 

1. (’17) 4 AIR 1917 Mad 465 (467, 468, 469) : 35 Ind Cas 254 : 40 Mad 910 (DB), 
Secretary of State v. Veiikarjya Garu. 

(’88) 1888 All W N 15 (17) (DB), Bal Gohind Das v. Barkat Ali. (This was a suit 
for foreclosure of a mortgage by a registered deed of conditional sale.) 

See also Note 16 and Article 116, Note 10. 

2. (’09) 3 Ind Cas 433 (434) : 33 Mad 71 (DB), Shiva Chidanihara Mudeley v. 
Kamakslii Amvial. (Case under Act of 1877.) 

Note 10 

1. (’28) 15 AIR 1928 Cal 204 (205) : 55 Cal 154 : 109 Ind Cas 752 (DB), Durga 
Priya v. Durga Pada. (AIR 1920 P C 35 distinguished.) 
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continuing one so long as the decision is deferred.^ It is submitted 
that the decision is not correct. There is no duty to continue to come 
to a conclusiout which is the test to be applied. Once the Board comes 
to a conclusion, there would be no further duty of the same kind. 
It is therefore not a case of a continuing breach. 

The failure on the part of a lessee to plant certain trees within 
the time fixed in the contract is not a continuing breach of the 
contract; there is a failure to perform the contract only if on the last 
day it is found that the trees have not been planted.^ So also, the 
failure of a lessee to build within the time fixed in the covenant is 
not a continuing breach of contract but the contract is broken once 
for all at the expiry of the time limited.^* 

Where A contracts with B to allow B to take forest produce for 
a certain period from certain forests, A is under a duty to continue 
to allow B to take the produce during the period. A breach of this 
obligation is therefore a continuing breach of the contract during the 
period fixed in the contract.^ 

Where under the Articles of Association of a company registered 
under the Companies Act, 1913, a director was under a positive duty 
to cause true accounts to be kept by his agents and he negligently 
failed to do so, it was held that the wrong committed by the director 

was a continuing one.^ 

The erection and maintenance of huts for the occupation of 
workmen on an occupancy holding contrary to the terms of the 
tenancy are a continuing wrong which continues so long as the huts 

remain standing.® 

Marriage, under the Mahomedan law, is a civil contract and 

Note 11 

1 , (’33) 20 AIR 1933 Sind 103 (109, 110) : 143 Ind Gas 713, Karachi Dank Ltd. 
V. Sheivaram. 

2, (1869) 11 Sutb W R 452 (452) : 3 Beng B R App 47 (DB), Kalee Komul Mo- 
joomdar v. Juniut AH. 

2m, (1900) 2 Ch D 156 (161) : 69 L J Ch 493 ; 83 B T 191 : 48 W R 441 ; 64 J P 
662, Jacob v. Down. (Cit^ in A I K 1917 Mad 465.) 

3 , (’99) 1899 Pun Re No. 16, Gurniuck Singh v. Secretary of State. 

4 , (*80) 17 AIB 1930 Bom 572 (585) : 64 Bom 226 : 127 Ind Gas 305(DB). Govind 
Narayan r. Bangnalh GopaL 

5, (’40) 27 AIR 1940 Pat 661 (562, 563) : 19 Pat 844 : 188 Ind Gas 495 (DB), 6'a7/a 
Prasad v. Jagadish Chandra. (Gase under Ghota Nagpur Tenancy Act.) 

{See also (‘39) 26 AIR 1989 Pat 149 (150) : 179 Ind Gas 482, Surja Gorain v. 
Onanendra Nath, (Goae under Ghota Nagpur Tenancy Act — Tenant building 
bouae on holding contrary to terms of tenancy—Held building was a continuing 
wrong and limitation did not begin to run from the moment the first operation 
of the building was commenced but began to run when the building was finally 
erected—NOTH: The latter part of the decision is not correct — The wrong will 
not on the completion of the building but will continue so long os the build- 
ing remains standing—See AIR 1940 Pat 561 cited above,)] 
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Section 23 
Notes 11-12 

12. Obstruction to watercourse and to the flow of 
water. — Where A h«^s got a right to the unobstructed flow of water 
in a watercourse, there is a corresponding ditty on all others not to 
obstruct the watercourse. If B puts a dam across it or otherwise 
obstructs the flow of water, there is a change in the state of affairs 
(the duty being a negative one), every moment’s continuance of which 
is a fresh wrong for which the obstructor is responsible. The wrong is 
tlicrcforc a continuing one. Xlie leading case on the point is Rajrup 
Koer V. Abdul Ilosscin} That was a case where the defendants had 
obstructed a watercourse thereby committing an infringement of the 
plaintiff’s right, and the suit was for the removal of the obstruction. 
Their LoicLships observed as follows : “ The obstructions which inter¬ 
fered witli the flow of water to the plaintiff ’s mehal were in the nature 
of continuing nuisances, as to which the cause of action was renewed 
de die in diem, so long as the obstructions causing such interference 
were allowed to continue.” And this view has been taken in numerous 
decisions.^ 


a husband’s imi'^otcncy is a continuing breach of the contract of 
marriage.*^ 


6. (’39) 26 AIR 1939 Lab 454 (454) : 185 Ind Cas 744, 
Oha foor. 

Note 12 


Mt. Sahibzadi v. Abdnl 


1. (’81) 6 Cal 394 (404): 7 Ind App 240 (248) ; 4 Sai- 199 : 7 Cal L R 529 ; 4 Ind 
Jur 530 ; 3 Suth 816 : 4 Sbome L R 7 (PC). 

2. (’82) 6 13oni 20 (23) (DB), Pimja Ktivarji v. Bai Kuvar. (6 Cal 394 (PC) 
followed.) 

(’86) 1886 Bom P J 79 (DB), Vinayak v. Bhiva. (The erection of a dam causing 
a deficiency of water is a continuing wrong.) 

(’89) 1889 Bom P J 280 (DB), Krishnarao v. The President of the Cxiy Munici- 
pality, Ahmcdnagar. (Putting a plug in plaiutifi’s water-pipe running from an 
aqueduct is an obstruction*of the nature of a continuing nuisance.) 

(’19) 6 AIR 1919 Lah 119 (120) : 50 Ind Cas 299, Ka7iia Lai v. Narain Singh. 
(Defendant wrongfully irrigating from a watercourse.) 

(’77) 1 Mad 335 (340): 1 Ind Jur 802 (DB), Subrainaniya Iyer v. Bamchandra. 

(’05) 28 Mad 72 (77, 82) : 15 Mad L Jour 32 (DB), Sankaravadivelu Pillai v. 
Secretary of State! (Calingula constructed by Government—Necessary effect was 
to cause water to flood plaintiff’s lands—It is a continuing wrong.) 

(’66) 3 Mad H C R 111 (113) (DB), Bajendra Devu Garti v. Charana Sawanfo- 
raya Garu. (A suit to recover damages for loss caused by interference with 
plaintiff’s right to the flow of water from a canal.) 

(’68) 5 Mad H C R 6 (24) (DB), Ponnusamy Tevar v. Collector of Madura. 

(’35) 22 AIR 1935 Mad 668 (668, 669) : 158 Ind Cas 987, Muihalagappa Chettiar 
V. Navaneetheswara Gurukkal. (5 Mad 253 and AIR 1916 Mad 1001 distin> 
guisbed.) 

(’25) 12 AIR 1925 Nag 189 (190) : 82 Ind Cas 482, Sona Patil v. Laxman. 

(’17) 4 AIR 1917 Pat 65 (68) : 43 Ind Cas 235 : 3 Pat L Jour 51 (DB), Krishna 
Dayal Gir v. Mt. Bhawani Koer. 

(’10) 6 Ind Cas 881 (882, 885) : 3 Sind L R 228 (FB), Goverdhandas v. Narain- 
dass. (Affirming 1 Sind L B 238.) 

(’38) 25 AIR 1938 Mad 180 (183, 184) : 174 Ind Cas 229 (DB), Secretary of StaU 
V. Zamindar of Saptur. (Obstruction to water by accumulation of silt due to 
construction of dam—Injury to lower riparian owner is continuous.) 
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On the same principle the following also will be continuing 
wrongs : 

(1) An obstruction to the plaintiff’s right to the discharge of surface 

water of the plaintiff’s land over the defendant’s land.® 

(2) The closing of a drain by the defendant through which the 

plaintiff is entitled to throw the water from his house.* 

(3) Obstruction of the passage in which the plaintiff is entitled to 

discharge the rain w^ater of his house as well as the water from 

his moris (drains).® 

(4) Obstruction caused by closing the main sluice of a tank through 

which the plaintiff takes water to his lands.® 


Section 23 
Notes 12-13 


13. Obstruction to right of way. — There is no distinction 
in principle between the obstruction to a watercourse and obstruction 
to a right of way so far as the applicability of this section is concerned. 
An obstruction to a right of w^ay is, therefore, a continuing nuisance 
as to which a cause of action will be renewed de die in diem so long 

as the obstruction continues.^ 


(’27) 14 AIR 1927 Nog 85 (86) : 98 Ind Cas 079, llardeo v. Hamchandra. (Obstruc¬ 
tion from taking water from well is continuing injury—Where damage consequent 
on an act is actionable rather than the act itself, every damage is actionable.) 

3, (’18) 5 AIR 1918 Cal 422 (423) : 41 Ind Cas 863 (DB), Kaseswar Mukherjec v. 

Annoda Prosad Patra. ^ 

4« (’26) 13 AIR 1926 Lah 242 (243) : 92 Ind Cas 994 (DB)| Chiranj% Lai v. Shxb 

^^Isee (’17) 4 AIR 1917 Bom 14 (16) : 42 Bom 260 : 44 Ind Cas 913 (DB), Ram- 

’Chandra Gangadhar v. Mahadev Moreshvar.l , ^ a. t oi 

\8ee also (1928) 1 K B 421 (426) : 97 L J K B 263 : 138 L T 481: 44 T D R 91. 

V. Goodman Ltd. (Building operation-Rubbish and debris falling on 

roof of next house—License permitting this — Failure to remove the lubbisb 
within a reasonable time made it a continuing trespass and when the rubbish was 
washed down by rain and found iU way into a gully in the b^^ent of the 
next house and blocked the gully so that the basement became flooded m rain, 
an action for damages on the basis of the continuing trespass was maintain- 

)3 

6 . (’26) 12 AIR 1925 Nag 189 (190) : 82 Ind Cas 482, Sona Patil v. Laxvian. 


Note 13 

1. (’16) 3 AIR 1916 Cal 733 (734) : 29 Ind Cas 385 iDBlNazimullav.Wazidulla. 

(1 C W N 96 followed.) ^ 

2. (’84) 21 AIR 1934 Fat 34 (35) : 146 Ind Cos 408, Bhagwan Dutt v. Aahar/t 

ioi. (A I R 1927 Pat 265 relied on.) 

(’86) 22 AIR 1986 Cal 201 (202): 165 Ind Ca? 75, Aptabiuldtn Khan v. Johar Ah. . 
(AIR 1916 Cel 783 followed.) 

(■86) 22 AIR 1986 Cal 406 (406): 166 Ind Cas 390 (DB). Saral Chandra v. Nerode 
Chandra. (6 Cel 394 (P C) relied on.) 

(’96-97) 1 Cel W N 96 (97, 98), Sreemati Soojan BUti v. Shamed Alt. (6 Bom 20 

followed.) ^ j 

(•09) 2 Ind Cee 410 (412) (DB) (Cel), Nerode Kanta v. Bharat Cftandra. 

P98) 10 AIB 1928 Cel 856 (868) : 76 Ind Ces 828 (DB), Dwarkanath Sen v. 
Tarapratawio Sen. (Cosherere—Common way—Obstruction by one—Section 23 


applied.) 
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Section 23 
Note 13 


At tlio same time, if the obstruction to the right of way amounts 
to a cojnplotc disposscssioii of the plaintiff as where a permanent 
hnildiiig is constructed blocking the land which has been in the 
enjoyment of both the parties and which they have set apart for their 
common use as a pathway, the defendant’s act will not be a continuing 
wrong/' (see Note 16.) In this view, the undermentioned decisions* 
I'cquire rc-consideration. 

In Khcdy Defolianunad Khan v. Mt. Januat^ Tek Chand, J., 
seemed inclined to think that the question w^hether an obstruction to 
a right of way amounted to a continuing wrong or not depended on 
whether the obstruction is of a permanent nature or not. It is 
submitted that this view* is not correct.® The true test is not whether 
the obstruction is iiermanont or not but w’hether the plaintiff has been 
ousted from i)033GS3ion. If the obstruction amounts to ouster, the 
defendant’s act is not a continuing wroqg. 

In Bihhuti Narayan v. Mahadev AsramJ the Patna High Court 
expressed the view that the obstruction of a watercourse which was 
in question in the Privy Council decision in Kajrup Koer v. Abdul 
Ilossein^ was not analogous to the obstruction of a right of w'ay and 
so the above decision of the Privy Council cannot rightly be cited—-as 
is usually done — as authority for the proposition that an obstruction 
to a right of w'ay is a continuing wrong.® At the same time, it was 
conceded that an obstruction to a right of way which is continued by 
the wrongdoer will be a continuing w^rong. But it was not accepted 
that there was any distinction betw'een cases where the obstruction 
amounted to a dispossession of the jdaintiff and those in which it did 
not amount to such dispossession. At the same time, it was pointed 
out that the right of suit under S. 23 cannot be perpetual and that 

(’21) 8 AIR 1921 Cal 405 (406) : 69 Ind Cos 910, Harish Chandra v. Prannath 

Chakraverty. (Article 144 applied.) , ^ ^ 

(’37) 24 AIR 1937 Lah^4 (94) : 171 Ind Cos 509, Mehar Chand v. Sam Gaman. 

(Obstruction to plaintiff’s access to high way.) 

3. (’40) 27 AIR 1940 Lab 359 (362) ; I L R (1941) Lab 22 : 191 Ind Cas 42 
(FB), Khair Mohaminad Khan v. Mt. Jannai. 

4. (’23) 10 AIR 1923 Cal 356 (358) : 76 Ind Cas 328 (DB), Dxoarakanath Sen v. 
Taraprasanno Sen, 

(’09) 2 Ind Cos 410 (412) (DB) (Cal), Nerode Kanta v. Bharat Chandra, 

5. (*40) 27 AIR 1940 Lah 359 (362) : I L R (1941) Lah 22 : 191 Ind Cas 42 (FB) 

6 . See (’35) 22 AIR 1935 Mad 663 (668, 669) : 158 Ind Cas 987, Muthalagappa 
Cheitiar v. Navaneetheswax'a G^trukkal, (Even a permanent obstruction may 
be a contiuning wrong—Case relating to watercourse.) 

7. (’40) 27 AIR 1940 Pat 449 (454, 455) : 19 Pat 208 : 190 Ind Cas 46 (DB). 

8. (’81) 6 Cal 394 (405) : 7 Ind App 240 : 4 Sar 199 : 7 Cal L R 529 (PC). 

9. See (’40) 27 AIR 1940 Lah 359 (362) : I L R (1941) Lah 22 : 191 Ind Cas 42 
(FB), Khair Md. Khan v. Mt. Jannat. (In this case also, the correctness of the 
view that there is no distinction between an obstruction to a watercourse and 
one to a way was doubted.) 



CONTINUING BREACHES AND WRONGS 


907 


■where by virtue o£ the provisions of Part IV the defendant acquired a 
right by lapse of time, the plaintiff's right of action would come to 

an end.^® 

In considering the question whether the obstruction of a right of 
way is a continuing wrong, the question whether the right is a public 
or a private one is irrelevant. The section applies whether the right 
infringed is public or private, (see Note l.) 

14. Obstruction to right of ferry.-The violation of a right 
of ferry by setting up another ferry is, on the same principle, a 
continuing wrong so long as the latter ferry is allowed to remain. 

15. Refusal of conjugal rights. - A husband or wife has a 
right to the society of his or her spouse. The duty of the lattei i» 
a continuing duty inasmuch as it is a duty to continue to give the 
society. A breach of this obligation is a continuing wrong wrtb.n the 
meaning of this section and time will begin to run at e\ ery moment o 
the time during which the society is withheld. 

Under the Acts of 1871 and 1877, there were two articles prescribing 
the periods of limitation for suits for the recovery of a wife and for 

suits for the restoration of conjugal rights. In , 

suits time ran from the day the possession was demanded and lefu^ed 
and in the latter from the day when the restitution was demanded and 
refused, the parties being of fuU age and sound mind. There were 
differences of judicial opinion on the question whether s. 23 applied 
to suits falling within the scope of the said articles. In the under- 
mentioned cases^ it was held that the articles must be confined to suits 
in cases where a demand is an essential element of the cause of action 
and that S 23 could be applied to other cases of restitution of conjugal 
XhtB I" he ld that the articles were overridden by 

j- nt the Question whether dispossession is ft continuous 

aotira by lapse of time in the ease of continuing wrongs, see Note 16. 

Note 14 

1. (-91) 18 Cal 662 (664) (DB), Nitghari Bog v. Dunne. (A case under the Act of 

CluVlnd Cas 848 (847) (Cal), Abdul Khograt v. Ilevi Chandra Bog Choudharg. 
(6 Cal 894 <P C) followed.) 

1 ('22) 9 AIB 1922 Oudh 109 (111. 112) : 65 Ind Cas Vii Muhammad llamid- 
ullah Khan v. Mt. Fakhri Jahan Begum. (But the cause of action for 

of morriaflC or for divorce is not a continuing cause of action.) 

2. See Articlm 41 and 42 of the Limitation Act, 1871 and Articles 84 and 35 of 
the Iiixnitfttion Act 1877. 

3 (-91) 18 All 120 (148, 140, 160, 151, 153) : 1891 All W N 10 (DB), Binda v. 
Kaunwiliae (A cftse under the Act of 1877.) 

rS« dUo (’92) 1899 Pan Re No. 80, Khair-ud^in v. Mt. Dudh%. (Do.) 

(-92) 16 Bom 714 (716) (DB), Bai Sari v. Biraehand. (13 AU 126 followed.)] 
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Section 23 the pro\'i&ionrf of this section.^ In <i third class of cases it was held that 
Notes 15-16 s. 23 would apply normally to suits for restitution of conjugal rights 

not hasL-d on any demand and refusal, but not to suits based on such 
demand and refusal.’ The conflict arose from the fact that the result 
of giving section 23 its normal effect was to render the articles entirely 
inoiierative, a result assumed not to have been intended by the Legis¬ 
lature. The said articles have not been reproduced in the present Act. 
There is. under the present Act, no difficulty in holding that S. 23 read 
with Art. 120 would apply to a suit for restitution of conjugal rights. 

See also Note 11. 


16. Trespass and ouster, — Where A is entitled to the posses¬ 
sion of a certain property and he is in such possession, there is a 
corresponding negative duty on all other persons to refrain from 
interfering with his possession. A trespass on the property is a breach 
of tliis duty and is a wrong. It may or may not be a contiiiuiyig wrong. 
If it is a fleeting act as where A walks across B’s flower garden, it is 
no doubt a trespass but is not a continuing wrong.^ If on the other 
hand the trespass creates a state of affairs, every moment’s continuance 
of which is a wrong for which the trespasser is responsible, it is a 
continuing wrong. Thus, if A throws a heap of stones or builds a 
wall or plants posts or rails on B’s land and there leaves them, it 
is a continuing wrong.Where, however, the trespass amounts to a 


4. {’79) 1879 Pun Ro No. CO, GMzani v. 2dt. Mehran. (Section 23 overrides 
Article 35.) 

[See also (’99) 23 Bom 307 (310, 311) : 1896 Bom P J 369 (DB), Fakirgatida v. 
Oangi. (Qutere.)] 

5. (’01) 25 Bom G44 (648, 649, 654) : 3 Bom L R 371 (FB), Dhanjhibhoy v. 
Hirabai. (A suit under the Parsi Marriage and Divorce Act of 1865 by a wife 
for the restitution of conjugal rights is barred by lapse of time when restitution 
has been demanded and refused more than two years prior to suit.) 

(’78) 1878 Bom P J 6 (DB), Basapa v. Ningi. 

(’07) 34 Cal 79 (81, 82) : 11 Cal W N 437 (DB), ^sirwnuis^ Khatuii v. Buzloo 


Meah. 

(’04) 28 Mad 436 (437) (DB), Saravanai Peruinal Pillai v. Poovayi. (13 All 126 
dissented from.) 

(’12) 17 Ind Cas 629 (631, 632) : 37 Bom 393 (DB), Mohamviad Mehdi Faya v. 
Sakinabai. 


[See (’01) 28 Cal 37 (45, 46): 5 Cal W N 195 {DB), Surajyamoniy. Kali Kanta.'\ 
[See also (’10) 8 Ind Cas 412 (413, 414) : 34 Mad 398 (DB), Krishna Iyer v. 
Balatnvtal.'} 

Note 16 


1. (’40) 27 AIR 1940 Pat 449 (454) : 19 Pat 208 : 190 Ind Cas 46 (DB), Bibhnti 
Narayan Singh v. Mahadeo Asravi. (Single acts of obstruction or trespass are 
not continuing wrongs.) 

(’25) 12 AIR 1925 Nag 189 (190) : 82 Ind Cas 482, Soiia Patil v. Laxman. 

[See (’41) 28 AIR 1941 Pat 181 (182, 183) ; 19 Pat 852 : 194 Ind Cas 243 (DB), 
JAdmuri Haliivant v. Deo Narain. (Tiespass or nuisance may or may not be 
continuing wrong, according to circumstances.)] 

la. Addison on “Torts” 5th Edition, p. 50 and pp. 331, 332 cited in 10 AH 498 
(504, 505). 
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complete ouster or dispossession, ifc is not a continuing wrong.^ The 
reason is this. Both trespass and dispossession are wrongs committed 
in respect of the plaintiff’s possession. The wrong consists in the 
violation of the defendant’s duty not to interfere with the xdaintiff’s 

[See (’75) 24 Sutb W R 97 (98), Ramphul Sahoo v. Misree LalL (If no adverse 
possession is taken by the defendant then each act of trespass on idaintifi’s land 
would constitute a fresh cause of action.)] 

iSee also (1928) 1 K B 421 (426) : 97 L J K B 263 : 138 L T 481 : 44 T L R 91, 
Konskier^. Goodman Litd. (Defendant throwing rubbish on the roof of plaintiff's 
house — It is a continuing trespass—In this case, the defendant was originally 
acting under the license of the occupier of the house—But it was held that the 
failure to remove the rubbish within a reasonable time made it a continuing 
trespass.)] 

[But see (’40) 27 AIR 1940 Pat 449 (452) ; 19 Pat 208 : 190 Ind Cas 46 (DB), 
Bibhuti Narayan Singh v. Mahadev Asram, (Building of wall on defendants’ 
land is not continuing wrong.)] 

2. (’21) 8 AIR 1921 Lah 242 (243): 60 Ind CB.s20,IjalSinghw.HiraSingh.{S. 23 
would not apply to a case where the defendant has erected a chhappar on plain- 
tiff’s land and taken possession of the land adversely to the plaintiff, as the cause 
of action is complete as soon as the chhappar is erected.) 

<’41) 28 AIR 1941 Pat 181 (133) : 19 Pat 852 : 194 Ind Cas 243 (DB), Akhauri 
Haliwant v. Deo Narain. (Dispossession can be of the public as well as that of a 
private individual.) 

(’40) 27 AIR 1940 Lah 359 (363) : ILR (1941) Lah 22 : 191 Ind Cas 42 (FB), 

Khair Muhammad Khan v. Mt. Jannat. (Encroachment by joint owner by 

building chabutra on common laud claiming it as his own is not continuing 
wrong.) 

(’39) 26 AIR 1939 Nag 145 (146) : 182 Ind Cas 013, Superintendent Leprosy 
Asylum v. Bamsahaigir, (The decision proceeds on the ground that to hold 
otherwise would defeat the provisions of Arts. 142 and 144—There are two flaws 
in this : (1) Under S. 3, the provisionsoftbcschcdulcarecontrolled by Section 23; 
(2)It is not acorrect assumption that if dispossession were held to beacontinuing 
wrong, a suit for possession would never become time-barred.) 

(’14) 1 AIR 1914 All 531 (632) : 25 Ind Cas 185, Sheo Prasad Sonar v. Mangar 
Manhar, (Door opened in wall for passage to defendant's house through plain¬ 
tiff’s land — Each act of trespass gives new cause of action — But it will not be 
so if the defendant's act amounted to dispossession of the plaintiff from any por¬ 
tion of the land.) 

(’03) 27 Bom 616 (639, 540) : 5 Bom L R 274 (DB), Patesingji v. Bamanji. 

(’75) 24 Suth W R 97 (98), Bamphul Sahoo v. Misree Ball. 

(’82) 19 AIR 1932 Lah 220 (221): 135 Ind Cas 681, Wadhawa Allah Ditta. (The 

exclusive occupation of a building meant for common purposes.) 

(’96) 19 Mad 154 (156, 157) (DB), Municipal Commissioners^ Madras v. Saranga- 
pani Mudaliar. (Completed trespass by adverse possession.) 

(’12) 15 Ind Cas 286 (286, 287) : 1912 Pun Re No. 124, Achar Singh v. Badhawa 
Singh. (1899 Pun ^ No. 8 followed.) 

(’19) 6 AIR 1919 Cal 807 (807, 808) ; 49 Ind Cas 93 (DB), AsHutosh Sadukhan v. 
Corporation of Calcutta. (In this case however the right of the Corporation had 
been extinguislud under S. 20 — So there was no need to refer to Section 23.) 

(’29) 16 AIR 1929 Pat 624 (625, 626) : 117 Ind Cos 636 (DB), Ram Lakhan Singh 
V. Chathuaahi. (AIR 1919 P C 44 relied on.) 

ISee also (’17) 4 AIR 1917 Mad 465 (471) : 40 Mod 910: 35 Ind Cos 254 (DB), 
Secretary of State y. Venkayya Oaru. (Per Srinivasa Ayengar, J. — Dispos¬ 
session of lessee by landlord or person claiming paramount title is not a conti¬ 
nuing breach of contract by the lessor » His Lordship distinguishes between 
mere disturbances of the possession of the tenant and eviction of the tenant.)] 


Section 23 
Note 16 
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Section 23 
Note 16 


possesfiiou. In the case of a trespass not amounting to dispossession, 
the property coniinues to be in the possession of the plaintiff and at 
every moment during which the trespass continues it can be conceived 
of as a fresh wrong committed in respect of the plaintiff's possession. 
J5nt wliere there has been complete dispossession, the defendant’s 
action cannot, thereafter, amount to a fresh wrong committed in 
regard to the plaintiff’s possession, for the simple reason that such 
possession does not exist. In some decisions, however, it has been 
Iield that a complete dispossession w'ill be a continuing wrong.^ It is 
submitted that this view is not correct and is against the weight of 

authority. 


Tiic principle that dispossession is not a continuing wrong applies 
whether the dispossession is from land in the exclusive possession of 
the plaintiff or from land which is in the joint possession of both the 
plaintiff and the defendant.* Similarly, the principle applies whether 
the disi)OS3ession is of an individual or a community or the public or 
a Municipality.*^ Even assuming that dispossession is a continuing 
wrong, this does not mean that the plaintiff will have a perpetual 
right to swe in respect of it. Because, under S. 28, at the end of the 
period of limitation for a suit for possession calculated from the date of 
dispossession, the plaintiff’s right to the property wiU be extinguished 
and the defendant will acquire a right to the property, with t e resu 


3. (*40) 27 AIK 1940 Pat 449 (455) : 19 Pat 208 : 190 Ind Gas 46 (DB), BibhuU 
Nayauan Sbigh v. Mahadeo Asram, (Where the trespasser goes on asserting 
acts of possession over the land by cultivation or the obstruc lonis con i 
inhabiting the house built, the wrong continues. But the r»ght of suit ge 
barred by the plaintiS’s right to the property becoming extinguished by lap 

time under Part IV.) . 

(’ 14 M AIR 1914 Cal 29 (31 32) : 20 Ind Cas 910 (DB). Bar7iamdat Mi$sir v. 

‘ sX (Oclptt’of If land coupled with denial of title of owner may 

be regarded as a continuing wrong.) 

(’83) 6 Mad 176 (178) (DB), NarasimJtacharya v. RagMipathya^harya. (Tresiass 
anroecupation of a well to the exclusion of plaintiffs held to be a continuing 

(’261*13 AIR 1926 Nag 260 (261, 262) : 92 Ind Cas 75. Tado y. Ambashankar. 
(Dispossession of tenant _ Sait for damages - Wrong is a continmng one and 
images can be claimed only up to date of suit and not prospective damages.) 

4 (’40) 27 AIR 1940 Lah 359 (361) : ILR (1941) Lab 22 : 191 Ind Cas 42 (FB), 
kliair Muhammad Khan v. Mt. Jannat. (Defendant constructing chabutra on 
common land of both the parties and appropriating it to bis exclusive use.) 


5. (’41) 28 AIB 1941 Pat 181 (183) : 19 Pat 852: 194 Ind Cas 243 (DB), Akhauri 
Haliwant v. Deo Narain. (Dispossession of the public is also not a continuing 

wrong.) 

(’39) 26 AIR 1939 Nag 145 (146) : 182 Ind Cos 613, Superintejideni Leprosy 
Asylum v. Bamsahaigir. (Whether the land belongs to a community or not, if 
one person takes sole and exclusive possession of it, or some portion of it, and 
excludes all others who have a right to occupation from possession, then the 
trespass is not a continuing trespass.) 

% 

6. (’96) 19 Mad 154 (156) (DB), Municipal Comwiisstouers v. Sharangapo^n^ 
Mudaliar. 
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that the defendant’s act will cease to be a wvong from that moment/ 
The reason is that S. 23 is based on the principle that there arises a 
fresh cause of action at every moment of the time during which the 
wrong continues and on the expiry of the period of limitation in respect 
of the cause of action which arises immediately on the dispossession, 
the plaintiff’s right to the i^roperty will be extinguished and the 
defendant will acquire a right to it. 

The occupation for private residence of a balakhana over a mosque 
was held in the undermentioned case,^ to be a desecration of a place of 
worship and a continuing wrong. The decision can be supported on 
the view that the occupation was only a trespass and not a complete 
ouster. 


17. Procuring wrongful attachment under Section 146 
of the Criminal Procedure Code, — Where, by reason of the 
defendant’s act in attempting to interfere with the plaintiff’s posses¬ 
sion, the Magistrate is compelled to intervene and attach the property, 
the act of the defendant must, according to the High Court of Calcutta 
be taken to have created a state of affairs, every moment’s continuance 
of which is a new wrong against the plaintiff for which the defendant 
is responsible. The wrong is therefore a continuing one and limitation 
for a suit for a declaration of title begins to run at every moment 
of the time during which the wrong continues.^ The right to the 
declaration is based on the infringement of the negative duty of not 
interfering with the plaintiff’s right to actual x^^^session. The case 
must be distinguished from a case where the defendant has ousted the 
plaintiff from possession and the x^laintiff sues for i^ossession as the 


7. (’40) 27 AIR 1940 Pat 449 (455): 19 Pat 208 : 190 Ind Cos 46 (DB), Bibhuti 
Narayan Singh v. Mahadeo Asram. 

iSee also (’41) 28 AIR 1941 Pat 181 (183) : 19 Pat 852 : 194 Ind Gas 243 (DB), 
Akhauri Haliwant v. Deo Narain. (In this case it is held that in case of 
dispossession, a suit for possession will not lie under S. 28 after 12 years from 
the dispossession—But it is not clear whether this will be so even on the assump¬ 
tion that dispossession is a continuing wrong — The trend of the judgment 
seems to be to the effect that as the plaintiff’s right to the property will be 
extinguished under S. 28 after 12 years from the dispossession the dispossession 
is not n continuing wrong — It is difficult to follow the reasoning.)] 

[But see (’40) 27 AIR 1940 Lah 359 (36^ : I L R (1941) Lah 22 : 191 Ind Goa 
42 (FB), Khair Muhammad Khan v. Ml. Jannat. (Submitted not correct.) 
(’39) 26 AIR 1939 Nag 145 (146) : 182 Ind Gas 613, Superintendent, Leprosy 
Asylum v. Bamsahaigir. (The assumption that if dispossession is held to be a 
oontinuing wrong, a suit for possession would never become barred and Arts. 142 
and 144 would be reduced to a dead letter, is not correct.)] 


8 . <’17) 4 AIR 1917 Lah 160 (161, 162) : 39 Ind Gas 116 : 1917 Pun Re No. 31 
(DB), Muhammad Ahamad v. Muhammad Fazal, (1909 Pun Re No. 53 
distinguished.) 

Note 17 

1. (’22) 9 AIR 1922 Gal 419 (421) : 49 Cal 544 : 65 Ind Gas 200 (DB), Panna Lai 
Biswas V. Panchu Buidas, (Plaintiff dispossessed by defendant — Subsequent 
attachment by Magistrate under S. 146 constructively restores possession to 
plaintiff_Case can be treated as one of continuing wrong.) 

(’16) 3 AIR 1916 Cal 761 (754) ; 81 Ind Gas 242 (DB), Brojendra Kishore Boy v. 
Bharat Chandra Boy. 
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Notes 16-17 
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Section 23 
Notes 17-18 


effect of an aitaclnncnt under S. IIG is not the dispossession of the 
ri«htfnl „wnor, iho Ipqal possession still continuing in him notwith- 
stanaiiv tlie attaclinient;'" so that the defendant’s act may be treated 
as amounting to a fresh interference with the plaintiff’s possession at 
every moment of tlio time during which the attachment continues. 

(si'C Note 10.) 

Thv High Court of Patna has also taken the same view as that 
of flic Calcutta High Courtd*^ 


The High Court of Madras has, however, held that the defendant’s 
act resulting in an order of attachment under S. 146, Criminal Procedure 
Code, is not a continuing wrong and that a suit for a declaration must 
be brought Tsithin six years of the date of attachment." The decision 
does not say why it is not a continuing wrong, and does not advert to 
the principles and tests applicable for finding out whether a wrong is 
a continuing one or not. As has also been observed in the undermen¬ 
tioned case,-^ the decision of the Madras High Court leads to an obvious 
anomaly, namely, that if the suit is not brought within six years of 
the attachment, neither of the claimants can obtain a declaration of 
title, and yet the title continues unaffected in the true owner, the 
]\rfigistiate thus continuing as a stakeholder for an indefinite period. 

In the undermentioned case^ where the facts did not show that 
the attachment of the property by the Magistrate was caused by 
wrongful denial of the plaintiff’s title by the defendants, it was held 
that the defendant was not guilty of any wrong and consequently no 
fresh period of limitation began to run under this section, and that 
the right to a declaration accrued on the date of the attachment by 
the Magistrate which gave rise to the cause of action for declaration. 


18 . Other 
contract, — A 
process is not a 


cases of continuing wrongs independent of 
wron<»£ul seizure of moveable property under a legal 
contFnuing wrong.‘ So also, the withholding of the 


U. (’22) 9 AIR 1922 Cal 419 (421): 49 Cal 544 : 65 Ind Cas 200 (DB), Panna Lai 

V* Pttxdfis* 

(-16) 3 AIR 1916 Cal 751 (752) : 31 Ind Cas 242 (DB), Brojendra Kishore v. 

(’03r-’fMad*4m (415) (DB), Bajah of Venhatagiri v. Isahapalli Subbiah. 
lb rs^s) 25 AIR 1938 Pat 212 (215) : 175 Ind Cas 256, Ghamandi Mxsser v. 

j'agarnath MUser. (A I R 1933 Pat 224 followed.) „■ o uu- , 

2. (’03) 26 Mad 410 (416) (DB), Bajah of Venkatagirx v. Isakapalh Subbiah. 
(20 Cal 906 dissented from.) 

3. (-16) 3 AIR 1916 Cal 751 (753) : 31 Ind Cas 242 (DB), Brojendra Kishore Boy 
V, Bharat Chandra Boy. 

4. (*25) 12 AIR 1925 Nag 236 (236) : 20 Nag L R 195 : 85 Ind Cas 631, Teknath 
V, Bahia. 

ifi 


1. (’40) 27 AIR 1940 Rang 276 (277) : 1941 Rang L R 1 : 192 Ind Cos 625 (FB). 
Eng Gifu Afoh Eirm v. Chinese Merited Banking Co. Ltd. (In execution of 
decree decree-holder wrongfully attaching property of stranger—Suit by 
for compensation for wrongful seizure is governed by Art. 29 — Such wrongful 
seizure is not continuing wrong within S. 23.) 
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property seized is not a continuing wrong.^ The contrary view taken 
in the cases cited below^ is not correct. 

Where Swetambari J^ins placed charans or impressions of foot- 
prints of saints on a sacred hill, and such placing constituted the 
infringement of a right of the Digambari Jains, it was held by the 
Privy Council that the wrong committed was a continuing one within 
the meaning of S. 23.^ The duty in the above case was to refrain fi’om 
placing any such thing on the hill. The placing of it effected a change 
in the condition of things which was a continuing source of injury for 
which the Swetambaris were responsible. 

A wrong entry in the village papers against the rights of the 
idaintiff is not a continuing wrong. The wrong, if at all,' is committed 
once and for all when the entry is made.® 

Where an order of injunction is issued against A restraining him 
from building a certain wall, and A in breach of the order builds up 
the wall, there is a continuing wrong, and an application under o. 21, 
E. 32, Civil Procedure Code, is not barred as long as the wall remains.® 

i’37) 24 AIR 1937 Mad 117 (117) : I D R (1937) Mad 491 : 167 Ind Gas 495 
Commissioner, Salem v. ((1905) 1 Ch 205 relied on.) 

(*30) 17 AIR 1930 Mad 635 (637) : 53 Mad 621 : 126 Ind Gas 721 (DB), Pannaji 

Devi Chand d Co, v. Sanaji Kapurchancl. 

^(’14) 1 AIR 1914 Mad 135 (136, 137) : 38 Mad 655 : 24 Ind Gas 754 (DB), 
N. Venkataramier v. Vythilinga Thambiran. (25 Mad 540 followed.) 

^(’07) 29 All 615 (618): 4 All L Jour 548, Bam Narain v. Umrao Singh. (Semble.) 
('75) 24 Suth W R 298 (299) (DB), Bam Singh Mohapattur v. Bhotiro Manjee. 

See also Note 8 to Article 29. 

2. (’02) 25 Mad 640 (542) (DB), Sanyasi v. Zamindarof Jayapur. (24 Mad 

339 distinguished_But the distinction does not seem to be one which makes 

any difference in principle.) 

.(’73) 19 Suth W R 339 (341) (DB), Hughes v. Municipal Commrs. Howrah. 

.3. (’25) 12 AIR 1925 All 131 (132) : 81 Ind Gas 1038, Manga v. Changa Mai. 

(The detention of property is a continuing wrong.) 

.(’23) 10 AIR 1923 All 146 (148) : 45 All 208: 73 Ind Gas 299 (DB), Jhabhu v, Mt, 
Baiul. (Suit for damages for wrongful distraint — Limitation — U. P. Tenancy 

Act S. 146_Unlawful distraint continues and is renewed every day that the 

distraint lasts_Limitation must be calculated from the date when the distraint 

ends.) 

(’01) 24 Mad 339 (341) (DB), Yamuna Bai v. Solayya Kaviindan. (Detention is a 
continuing wrong.) 

-4. (’83) 20 AIR 1933 P G 193 (197) : 60 Ind App 313 : 12 Pat 681 : 144 Ind Gas 
346 (P O), Bukum Chasid v. Maharajah Bahadur Singh. (6 Gal 394 (P C) 

relied on.) 

■5. (*97) 20 All 85 (37) : 1897 All W N 193 (DB). Francis Degge v. Bavibaran. 
(’06) 4 Cal L Jour 668 (672, 673) : 11 Cal W N 186 (DB), Shyamanand Das v, 
Baj Narain Das. (It is not a wrong at all.) 
v/'lO) 6 Ind Gas 116 (116) (DB)(Cal), Mohamed Mehdi Hasan Khan v. Phul Kuar, 
f’87) 24 ATE 1987 Oudh 291 (293) : 13 Luck 143 : 166 Ind Gas 774 (DB). Bank of 
Upper India v. Mt. Hira Kuer. 

(’86) 28 AIR 1936 Lah 334 (334, 336) : 162 Ind Gas 303 (DB), Moti Bam v. 
Bans Baj. (Reversing AIR 1936 Lah 702.) 

2.Lim.58. 
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Section 23 
Notes 18-19 


The infriiigoiiient of a tnule mark is a continuing wrong so long as 
the infringement continues.' 

"Wlierc A is entitled under the law to a water-connection to his 
house from the municipal main pipes and the municipality cuts off 
tlie connection, there is clearly a continuing wrong so long as the 
connection is withheld.'^ 

The causing of a nuisance by throwing latrine-water through a 
hole in the wall is a continuing wrong.'* 

The refusal of the public authority to follow the prescribed 
ju'OCedure under the Land Acijuisiton (Wines) Act of 1885 and to pay 
compensation is not a continuing wrongd" 

Where Sikhs had acquired title by adverse possession over a 
mosque, it was held that all rights of the Muhammadans in the mosque, 
including the right to pray, were extinguished and hence the refusal 
of the Sikhs to allow the ^luhammadans to pray could not constitute 
a continuing wrong.^^ 


19. Successive breaches of contract. — This section does 
not apply to successive as opposed to continuing breaches of contract. 
Section 23 of the Act of 1871 did not provide for continuing breaches 
of contract, but for successive breaches of contract and continuing 
wrongs and nuisances. As to successive breaches of contract, it was 
provided that a fresh right arose and a fresh i^eriod of limitation 
began to run uj^on every fresh breach,^ but it "was also provided that 
this did not apply to suits for the breach of contracts for the payment 
of money by instalments, where, on default made in payment of one 
instalment, the whole became due.^ 


The provision as to successive breaches has not been re-enacted 
in the corresponding section in the succeeding Acts. This, however, 
cannot he taken to mean that successive breaches of contract do not 
aive rise to successive causes of action. Article 115 of the Act makes it 


7. (’12) 15 lad Cas 116 (117): 1913 Pun Re No. 97 (DB), Abdul Salaiii v. Hamid 
Ullalu 

8. (’29) 16 AIR 1929 All 870 (871) : 118 Ind Cas 713 (DB), lilunicipal Board, 
Allahabad v. Sardar Bahadur Johan. 

9. (’21) 60 Ind Cas 529 (529) (Lah), Buhn-nd-Din v. Altaf Ahmad. 

10. (’36) 23 AIR 1936 Pat 513 (518) : 15 Pat 510 : 164 Ind Cas 860 (DB), Secy, 
of State V. Lodna Colliery Co., Ltd. 

11. (’38) 25 AIR 1938 Lah 369 (385, 386): 175 Ind Cas 945 (FB), Masjid Shahid 
Ganj V. Shiromani Gurdivara Parhandhak Committee, Amritsar. 


Note 19 

1. (’75) 7 NWPHCR 53 (54, 55) (DB), Sadha v. Mt. Bhagwani. (Mortgagee 
undertaking to pay annuity — Condition of forfeiture on default — Each default 
gives a fresh cause of action.) 

2. (’75) 24 Suth W R 20 (20) (DB), Baghoo Nath Doss v. Banee Shirommee Pat 
Mohadebee. 
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clear that in the case of successive breaches of contract, time begins to 
run upon every breach. Where, therefore, a party has recurring or 
successive causes of action under the terms of a contract, each cause 
of action will give a fresh start to the period of limitation and the 
mere fact that a party has not availed himself of the earlier cause of 
action will not prevent him from availing himself of a later one.^ 


Section 23 
Note 19 


A contrary view was, however, held in the undermentioned case.^ 
In that case A, who purchased land from B, agreed to pay certain fees 
annually to B in respect of such land, and further stipulated that in 
default of payment as agreed to, B should be entitled to the possession 
of a portion of the land. A never made any payment and twelve years 
after the first default, B sued for possession of the said portion. It was 
held that time ran only from the date of the first default and that the 
suit was barred under Art. 113 of the Act. A similar view was held in 
the undermentioned case.® The decisions, it is submitted, do not seem 
to be supported on principle. See also the undermentioned case.*^ At 
the same time, it should be remembered that if a breach of contract 
gives the plaintiff a cause of action to sue for possession his right to 
the property will, under s. 28, be extinguished notwithstanding that 
subsequent breaches may give him fresh cause.s of action, (see Note IG.) 

Where A stands surety for B, a judgment-debtor who has been 
arrested in execution of a decree, and according to the terin.s of the 
surety bond, A undertakes but fails to produce B on each date of hearing 
of the case, the case is one of successive breaches and is not one of a 
continuing breach.^ Similarly, where A executes an instalment bond in 
favour of B, his judgment-creditor, stipulating that he will pay monthly 
a certain sum of money, and that if five consecutive instalments are 
not paid, B might call for payment of the whole amount and execute 
the decree, the case is one of successive breaches. The non-payment 
of instalments is a constantly recurring cause of action and the 
decree-holder B can treat as his cause of action any of the defaults.® 
Where under a compromise the defendant undertook to deliver a 
certain quantity of grain to the plaintiff yearly, it was held that the 
failure to pay each year gave rise to a fresh cause of action and that 
the plaintiff could enforce his right to the grain for as many years back 
as were within the period of limitation.® 

3. (*81) 18 AIR 1931 Pat 285 (290, 291) : 134 Ind Cos 609 : 11 Pat 112 (DB), 
Mukhdso Singh v. Harakh Narayan Singh. 

4 . (’82) 4 All 493 (496) : 1882 All W N 126 (DB), Dhojraj v. Oulshan Alt. 

5. (’97) 1897 Pun Re No. 28, Achhar Mai v. Hukvian. (Plaintiff’s cause of action 
arose on the date of the first default in paying interest.) 

6 . (’16) 8 AIR 1916 Lah 403 (404) : 36 Ind Cos 235 (236), Locha Bam v. Jind- 

wadda Khan. (Denial of landlord's title — Landlord can condone forfeiture of 
right_He is entitled to sue on subsequent act occasioning forfeiture.) 

7 . (’85) 22 AIR 1935 Lah 174 (176): 168 Ind Cas 459, Jalaldin v. Mehanga Bam. 

8 . (*69) 12 Suth W R 71 (72) : 8 Beng L R App 112 (DB), Ml. Khedu v. Kalu. 

9. (’04) 1904 Pun L R No. 106, p. 898, Battan Das v. Gopal Das. (Words ’con¬ 
tinuing breach’ were however used. This is not correct.) 
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20 Successive wrongs independent of contract. - The 
section does not apply to succe.<!sive wrongs. Where there are successne 
infriin^cmonts of an existing or continuing right, each infringement is 
a ^-rong thus giving rise to successive wrongs, affording successive 
causes of action. As in the case of successive breaches of contract, the 
incrc fact that a party has not availed himself of an earlier cai^e of 

action will not prevent him from availing himself of a later one. Ihus, 

o icli act of trespass gives a new cause of action for a proceeding to 
restrain the trespass.^ Similarly, where plaintiff sued for a perpetual 
injunction restraining the defendant from discharging ram-water on 
the roof of the plaintiff’s shop through a varnala, it was held tnat. 
on each occasion when the defendant discharged water through the 
Varnala on the plaintiff’s roof, the plaintiff got a fresh cause of action 
and that the last occasion when this was done may be availed of as 
the cause of action for a suit.^ In Jalandhar Thakur v. Jharula Das, 
where x was appropriating for himself without any right the daily 
surplus income from the offerings made to a Hindu temple, and^ ten 
years after X had begun to do so the shebait of the temple s'led X for 
a declaration that he was entitled to the said income, it was held by 
their Lordships of the Privy Council that the suit was not barred by 
limitation. Their Lordships observed : “On each occasion upon which 
Jharula Das received and wrongfully appropriated to his own use a 
share of the income to which the shebait was entitled, Jharula Das 
committed a fresh actionable wrong in respect of which a suit cou c 
be brought against him by the shebait.” 

See also the undermentioned cases.** 


Note 20 

^ /.i^\ 1 kTj> A Ml . 25 Ind Cas 185, Sheo Prasad Sonar v. Mangar 

to defendanfs house through plaintifi's 

2^T20) 7 AIB 1920 Lah 195 (196) : 56 Ind Cas 1003. Nur Muhammad v. Gauri 
Shankar. (AIR 1914 All 531 followed.) 

See also Note 10 to Article 120. ,, t j oi t r mr\ 

3 i'H) 1 AIK 1914 P C 72 (74) : 42 Cal 244 : 41 Ind App 267 : 24 I. C 501 (PC). 

4 -99 23 Bom 659 (665): 1 Bom L B 118 (DB) Jugal Kishore v. LahshmanJas. 
(Every breach of constructive trust gives a fresh cause of action.) 

(4o) 7 AIB 1920 Cal 558 (560) : 57 Ind Cas 805 (DB). Dhanpat S.ngh v. Molicsh 
- (Every denial of the right to an account from a trustee will give rise to a 

fresh cause of action.) , >-, • j -at 4 ? 

(’09) 1 Ind Cas 289 (302) (DB) (Cal), Baroda Prosad Banerjee v. Gajendra Nath 

1918 All 102 (104, 105) : 44 Ind Cas 980 : 40 All 461 (DB), Debt 
Prasad v. Badri Prashad. (Each invasion of right to take fallen wood gives rise 
to a fresh cause of action and suit for declaration can be brought within six years 

of each invasion.) .. 

(’83) 7 Bom 323 (327) : 7 Ind Jur 613 (DB), Anandrao Bhikaji v. Shankar Vajt. 

(Infringement of right of exclusive worship.) 

(’75) 24 Suth W R 97 (98), Bamphul Sahoo v. Misree Dali. (A suit “ 

drain closed on the ground that it passed through plaintiff’s land— Held tha e 

claim was not barred by limitation.) 
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In the case of a suit for compensation for 

Suit for compen- an act which does not give rise to a 

iftionabie whhSm ^ause of action unless some specific 
special damage. injury actually results therefrom, the 

period of limitation shall be computed from the time 

when the injury results. 


Illustration. 

A owns tbe surface of a field. B owns the sub-soil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation in tbe case of a suit by A against B 
runs from the time of the subsidence. 

Synopsis 

1. Scope of the section. 

2. Breach of contract. 

3. Specific injury.” 

4. ” Act. ” 

5. Starting point of limitation. 

1, Scope of the section. — This section applies only where 
the act of the defendant does not, of itself^ constitute a legal injury, 
but an injury subsequently results therefrom.’ In such cases, time will 

* Act of 1877 : S. 24. 

Same as above except Illustration (b) (now repealed) which was as follows : 

(h) A speaks and publishes of B slanderous words not actionable in them¬ 
selves without special dam^e caused thereby. C in consequence refuses to employ 
B as his clerk. The period of limitation in the case of a suit by B against A for 
compensation for the slander does not commence till the refusal. 

Act of 1871 : S. 25. 

25. In tbe ease of a suit for compensation for an act lawful in itself, which 
Suit for compensa- becomes unlawful in case it causes damage, the period 
Hon for act becoming of limitation shall be computed from the time when 
unlawful. damage accrues. 

lUuetration. 

A owns the surface of a field. B owns the sub-soil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation runs from the time of tbe subsidence. 

Act of 1859. 

No corresponding provision. 


Section 24 


Section 24 — Note 1 

1, (’24) 11 AIB 1924 Bom 290 (292, 294): 84 IndCa8 796{DB), Abdulla Mahommed 
Jahli V. Abdulla Maltomed Zulaikhi. (It is only where It is necessary to consider 
the act plus the consequences as cause of action that tbe time runs from tbe con¬ 
sequences where those consequences are injurious.) 

alao (*27) 14 AIR 1927 Nag 85 (86) : 98 Ind Cas 679, Hardeo v. Ravu 

cltandra. 
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Section 24 
Note 1 


run only from the time when the injury resvilts. The illustration to 
the section makes this clear, b's act in digging coal does not constitute 
a legal injury inasmuch as he owns the sub-soil and is entitled to dig 
coal? But the subsidence resulting from this act is itself an interference 
with A*,s enjoyment of his property and is an injury.^ Where the act 
of the defendant itself constitntes a legal injury, this section has 
no application and the mere fact that the plaintiff suffers damage 
subscijucntly will not enable him to compute the period of limitation 
for a suit for compensation in respect of such act, from the date of 
the damage. Thus, where A threw sulphuric acid on the face of B, as 
a consequence of which B, after some time, lost his eyes, and sued A 
for damages, it was held that the act of A in throwing sulphuric acid 
was an assualt, in itself constituting a legal injury; that S. 24 did not 
therefore apply, and that time would run, not from the date when 
the plaintiff B lost his eyes, but from the date when the act was 
committed.^ Similarly, where owing to the wrongful omission of the 
defendant District Board, the plaintiff’s tra^) dashed against a heap 
of road gravel and the plaintiff injured himself, as a result of which 
Ids log had subsequently to be amputated, and he sued the District 
Board for damages, it was held that this section did not apply to the 
case, that the illustration made it clear as to the class of cases to 
which the section ai^plied, and that time ran not from the date of the 
amputation of the leg, but from the date of the accident.^ 

The corresponding section of the Act of 1377 contained another 
illustration as follows : 

“ (b) A speaks and publishes of B slanderous words not action¬ 
able in themselves without special damage caused thereby, c, 
in consequence, refuses to employ B as his clerk. The period of 
limitation in the case of a suit by B against A for comi^ensation 
for the slander does not commence till the refusal. 


A slander in India, is clearly an act in itself constituting a legal 
injury, being an infringement of the legal right of reputation. (See 
Art. 25 and commentary thereunder.) In view of the discussion above, 
S. 24 will not apply to such cases and the illustration was therefore 
wrong; hence, apparently, it has been omitted from the present section. 


(‘74) 1 N W P H C R 292 (293) (DB), Furookh Eosein v. Fuzul Hosexn, (Mali¬ 
cious act_Time will run from the time when the act was committed, or at 

iMQt from the time when damage resulting from the injury was actually 


suffered.)] 


2, (’91) 18 Cal 91 (96) (DB), Divarka Nath Gupto v. Corporation of Calcutta. 

3, (’24) 11 AIR 1924 Bom 290 (292) : 84 Ind Cas 796 (DB), Abdulla Muhavixnad 
Jabli V. Abdulla Mahomed Zulaikhi. 


4. (’20) 7 AIR 1920 Pat 324 (329) : 58 Ind Cas 749 : 5 Pat D Jour 359 (DB), Allan 
Mathewson v. Board Manbhum, (In cases of personal injury, fresh cause 

of action does not arise by reason of the mere aggravation of the original 
injury.) 


See also S. 23 Note 3. 
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Before the amendment of S. 235 of the Companies Act by Act xxii of Section 24 
1936, it was held in the undermentioned case^ that this section would Notes 1—2 
apply to an application under section 235 of the Companies Act, 1913, 

(which was to he regarded as a suit) for compensation for misfeasance 
of the directors (being wilful neglect and breach of trust). It is 
submitted that this view was not correct. The misfeasance in the case 
was clearly itself a wrongful act and S. 24 could not apply to such 
cases. The undermentioned cases*^ were also eases of similar applica¬ 
tions, the limitation applicable to which had to be decided. In none 
of these cases, however, was the api^licability of S. 24 considered or 
adverted to. Under the Comijanies Act, as amended above, limitation 
is provided for such applications in the Act itself and under S. 29, 
this section will not apply to them. 

The section does not extend or restrict any period of limitation 
but alters the date or time from which limitation has to be computed 
according to the third column of the articles of the first schedule. 

Thus, if the suit is for compensation for any malfeasance or mis¬ 
feasance, independent of contract, which is not actionable without 
specific injury, tlie period of two years prescribed by Art. 36 will run, 
not from the date of malfeasance or misfeasance, but from the time 
when the injury results.* The effect of this section on Article 36 is 
thus to postpone the starting point of limitation to the date when the 
injury results. Similarly, where an act, not actionable without proof 
of specific injury resulting therefrom, is done by a local authority in 
pursuance of their powers under a statute, the commencement of the 
period of limitation under Article 2 will, by virtue of this section, be 
postponed to the time when the injury results.® 

2. Breach of contract, — It has been held by the High Court 
of Allahabad that the section applies not only to suits based on torts 
but also to suits based on contracts.' Th us, where A entrusted a 

5. (*30) 17 AIR 1930 Bom 572 (585, 591) : 54 Bom 226 : 127 Ind Cas 305 (DB), 

Govind Narayana v. Rangnath Qopal. 

6. (’27) 14 AIR 1927 Lah 433 (434, 435) : 8 Lah 167 : 100 Ind Ca.s 907 (DB), 

Bhiin Singh v. Basheshar Nath. 

<’23) 10 AIR 1923 Lah 58 (59, 60) : 71 Ind Cas 899 (DB), Bank of Multan v. 

Hiikuin Chand. 

(’26) 12 AIR 1925 All 519 (528) : 88 Ind Cas 785 : 47 All 669, In re Vnioti Bank 
of Allahabad, 

7. (’29) 16 AIR 1929 Pat 245 (246) : 8 Pat 776:120 Ind Cas 626(DB), Jagannalh 

Martoari v. Kali Das Baha. 

See also Article 36 Note 4. 

8. (’09) 2 Ind Cas 819 (824) ; 1909 Pun Re No. 72 (DB), Richard Watson v. 

Municipal Corporation Simla. 

(’91) 18 Cal 91 (96, 97) (DB), Dwarka Nath Gupto v. Corporation of Calcutta. 

(Construction of reservoir by Corporation of Calcutta — Subsidence of plaintiff’s 
bouse caused—Subsidence gives a cause of action.) 

See also Article 2 Note 8. 

Note 2 

1. (’26) 13 AIR 1926 All 606 (609) : 96 Ind Cas 913 (DB), Kedar Nath v. Har 
Oovind, 
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SUIT FOR COMPK'NSATION 


Section 24 certain smn of money with B to he Raid by the latter to A s mortgagee 
Notes 2-5 and B failed to pay the amount within a reasonable time, it w'as held 

by Ashwortli, J., that the mere failure to pay did not give rise to a 
cause of action for compensation but that a cause of action arose 
wlien A suffered damages by being forced to pay an additional sum as 
interest to his mortgagee, and the suit was therefore governed by this 
section read with Article IIG of the Act.^ A contrary view, namely, 
that the section applies only to suits based on torts and not to suits 
based on contracts, has been held by the High Court of Rangoon.® 

3. “Specific injury.” — The word “injury” in this section- 
includes leqal injury} The word specific” means that can be 
specified.”" 

4 . “Act.” — Under S. 3 cl. (2) of the General Clauses Act, 1897, 
“act” includes “illegal omissions.”^ 

5. Starting point of limitation. — The computation of time 
in cases coming under this section is to be made from the date on 
which the injury results and not from the date on which the plaintiff 
becomes aware of the injury or loss.^ 


2. (’26) 13 AIR 1926 All 605 (607, 608) : 95 Ind Gas 913 (DB), Kcdar lHath v 
ITar Govind. (Kanhaiya Lai J., dealt with the case as falling under Article 83- 
and did not advert to S. 24.) 

3. (’38) 25 AIR 1038 Rang 258 (259, 260) : 1938 Rang L R 457 : 176 Ind Gas 608 
(FB), Anamalai Chettyar v. N. M. Cowasjee. (Limitation applicable to a suit 
brought against an advocate for neglect or misconduct in his professional duties 
is that prescribed by Art. 90 and not by S. 24, os such suit arises on neglipn^ 
arising out of contract between principal and agent and not out of tort 

1936 Rang 510, relied on.) 

(’36) 23 AIR 1936 Rang 510 (514) : 166 Ind Cos 48, F. M. Gany v. Leong Chye, 
(A I R 1926 All 605 Dissented from.) 


Note 3 

1. (’30) 17 AIR 1930 Bom 572 (585) : 54 Bom 226 : 127 Ind Gas 305(DB), Govind 
Narayan v. Rangnath Gopah 

2. (’26) 13 AIR 1926 All 605 (608) : 95 Ind Gas 913 (DB), Kedar Nath v. Har 

Govind. 4 


1. (26) 13 AIR 1926 All 605 (609) : 96 Ind Gas 913 (DB), Kedar Nath v. Har 
Govind, 

[See (’91) 18 Cal 91 (96, 97) (DB), Dwarka Nath v. Corporation of CalctUta.'] 

Note 5 

1. (’36) 23 AIR 1936 Rang 310 (313) : 164 Ind Gas 410, Tavoy Municipality v. TT 
Khoo Zun Nee. 
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2.5,* All instruments shall, for the purposes of 
Computation of tMs Act, be deemed to be made with 
in instruments, reference to the Gtre^orian calendar. 


Illusirations. 


(a) A Hindu makes a promissory note bearing a Native date only, and 
payable four months after date. The period of limitation applicable to a suit on 
the note runs from the expiration of four months after date computed according 

to the Gregorian calendar. 

(b) A Hindu makes a bond, bearing a Native date only, for the repayment 
of money within one year. The period of limitation applicable to a suit on the 
bond runs from the expiration of one year after date computed according to the 

Gregorian calendar. 

Synopsis 

1. Scope of the section. 

2. ** Shall, for the purposes of this Act, be deemed.*’ 

3. Instrument fixing thirtieth of a Native month for 

payment—Month containing only twenty-nine days. 

1. Scope of the section. — The ordinary meaning of the 
word “month” in the English language is a Zwnar month and not the 
artificial month in the Gregorian calendar.^ Until the year 1850 the 
word “month” in an Act of Parliament meant only ‘lunar montl). 
but since that date it is used in Acts of Parliament as meaning calendar 
month.^ The rule as to “month” meaning a lunar month in contracts 
still remains the law in England.® It has been held that the same 
interpretation must be given in this country also to the word month 
used in a contract in English.* Thus, where an insurance contract 
provided that the lapse of six months after loss, without any suit or 
action being taken, should be regarded as conclusive evidence against 
the validity of any claim in respect of the loss, it was held that the 
word “month” must be taken to be “lunar month” of twenty eight 

days.® ___ 

• Act of 1877 : S. 25 ; Act of 1871 : S. 26. 

Same as above. 

Act of 1859, 

No corresponding provision. 

Section 25 — Note 1 

1. (’09) 2 Ind Cos 578 (588) : 36 Cal 616 (DB), South British Insurance Couipau}/ 
V. Brajonath Shaha. 

2. (’09) 2 Ind Cas 578 (683): 36 Cal 616 (DB), South British Insuraivce Covipant/ 
T. Brajonath Shaha. 

Wharton’s “Law Lexicon.’’ 

3. (’09) 2 Ind Cas 578 (588) : 86 Cal 516 (DB), South British Insurance Company 
V, Brajonath Shaha. 

4. (’09) 2 Ind Cos 678 (684): 86 Cal 616 (DB), South British Insurance Company 
V. Brajonath Shaha, 

B. (*09) 2 Ind Cos 678 (684) ; 36 Cal 616 (DB), South British Insurance Company 
T, Brajonath Shaha. 


Section 25 





Section 25 
Notes 1-2 
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A year in Kuglish language means the period in which the 
revolution of the earth round the sun is completed. 

The Legislature in this country has, for certain purposes, modified 
tiic ordinary' meaning of the words year and month . Thus, in S, 3 
cl. (:t3) of the Cicneral Clauses Act. 1897, a ‘month’ is defined as meaning 
a month reckoned according to the British calendar; and in cl. (59) of 
the same Act. a ‘year’ is defined as meaning a year reckoned according 
to the British calendar. These definitions, however, apply only where 
sucli expressions have been 'iised in amj Act of the Legislatuie. 
The present section enacts that all mstruments shall for the 2 )urposes 
of this Act be deemed to bo made with reference to the Gregorian 

calendar. 


As has been seen already, in cases not falling within the scope 
of these enactments a “month” and a “year” would still hear their 
ordinary meanings as explained above. 


2. “ Shall, for the purposes of this Act, be deemed. 
There was no provision corresponding to this section in the Act of 1859 
and it was held that when a Native date was borne by an instrument, 
and a debt made payable within a certain number of months, those 
months must be taken to he the Native months, and the perio o 
limitation reckoned by the English year froyji the English date whic i 
may correspond with the Native date on which the stipulated poio 
of 2 ?ayment calculated according to the Native months, may expyyc, 
the reason of the decision being that the parties having used Natne 
dates must be presumed to have contracted with reference to Native 

and not to English calendar.' 


6. {'09) 2 Ind Gas 573 (584); 36 Cal 516 (DB), South British Insurayice Company 
V. Brajonath Shaha. 

(’84) 10 Cal 913 (914) (DB), Saroda Prashad Ganguli v. Pahali Mahanti. (The 
word “months” in S. 32 of Act X of 1859 should be computed, in calculating the 

period of limitation, according to the English calendar.) 

(’79) 4 Cal 497 (497) : 3 Cal D R 398 (DB), Mahomed Elahee Bukhsh v. Brojo- 
Jcishore Sen. (The judgment in this case simply follows the decisions in 4 Beng 

L R App 53 and 9 Beng L R App 41.) 

(’70) 13 Suth W B 183 (183) : 4 Beng L R App 53 (DB), Maharaj Jay Mangal 
Singh Bahadur v. Bal Bang Pal Singh. (Year and month in the Limitation Act 
must be computed according to the English calendar.) 

(’72) 18 Suth W R 403 (403) : 9 Beng L R App 41 (DB), Khasro Mandar v. 
Premlal. 

[But see (24) 11 AIR 1924 Nag 216 (216) : 76 Ind Cas 44, Motiram v. Lakmi- 
chatid. (A year calculated according to the Samhat calendar amongst Hindi 
speaking parties should not be considered to mean a year according to the 
British calendar.)] 

Note 2 

1. (’68-69) 5 Bom H C R A C 150 (151), Ganyatrav Bamji v. Mannu Mohanji^ 

(’69) 6 Bom H C R A C 136 (136, 137), Lalji Vaijinath v, Bavji Abaji. 

(’70) 7 Bom H C B A C 77 (78), Babaji Lakshvian v. Maroti Baghoji. (Where 
parties are Hindus, the presumption is that they intended to calculate the time 



COMPUTATION OP TIME MENTIONED IN INSTRUMENTS 923 

After the introduction of the present provision in 1971 , there has Section 25 
been a conflict of opinions as to whether the words “month” and “year” Note 2 
used in any instrument must, for purposes of the Act, be reckoned 
according to the Gregorian calendar even in cases where the inten¬ 
tion of the parties to use a different calendar is clearly apparent. In 
Nillcaiith V. Dattatraya^ the High Court of Bombay held that the 
section means that the parties shall be deemed to have used the terms 
‘month’ and ‘year’ in the sense they bear in the Gregorian calendar. 

In Rungo Bujaji v. Babaji,^ the instrument contained a stipulation 
as follows : “In the month of Kartik Shake 1799 ,— that is to say 
in four months — we shall pay in full the principal and interest.” 

Westropp, C. J., observed as follows : 

“ The Court thinks that the true construction of the note is 
that the maker was to pay within four (lunar) months from the 
date, which would expire in the month of Kartik. Four months 
according to the Gregorian calendar, would extend beyond that 
month, and expire in Margasheersh. But the legislation in s. 25 
of Act XV of 1877 is absolute. There is no saving of cases in which 
it appears on the face of the contract that lunar months were 
intended by the parties. This Court, must, therefore, be guided 
by s. 26, and hold the period of four months to be, for the 
purpose of ascertaining whether or not the suit is barred by 
lapse of time, four months according to the Gregorian calendar.” 

The view taken in Rungo Bujaji's case^ has been followed in 
the undermentioned cases.* In Batifunnissa v. Dhan Kunwar,^ the 
question was regarded as one of intention of the parties, although 
Rimgo BujajVs case^ was cited with approval by Beverley, J. It was 


of payment according to Hindu era notwithstanding the fact that the document 
(promissory note) bore also English date.) 

2a ( 79-80) 4 Rom 103 (104) r 4 Ind Jur 580 (IlH). (Rond in this case bore Native 
date only and was made payable after a certain time.) 

3. (’83) 6 Rom 83 (85) (DR). 

4. (’24) 11 AIR 1924 Nag 208 (208): 78 Ind Cas 338, Ilarbhagal v. J^arayan liao. 
(Even when lunar months are mentioned in a vernacular contract the time is to 
be decided by reference to calendar months— 2 Ind Cas 573 distingiushed on the 
ground that it referred to contract in the English language.) 

(’27) 14 AIR 1927 Mad 917 (918, 919) : 105 Ind Cas 241 (DR), Venkatasitbra- 
7nania v. Bhirava8wa7ni. (The intention of the parties is immaterial where 
Section 26 applies.) 

(’98) 11 OPIjB 91 (98), BhaiyaXal IVani v. Jatntuxdas Potdar. (Money to be paid 
in twelve months, I. e., np to Baisakh 1802 Fasli — Montlis must be calculated 
according to Gregorian calendar.) 

(■86) 28 AIB 1936 Ondh 270 (274) : 12 Luck 109 ; 161 Ind Cas 605 (DB), Raja 
Bamv^Ilameshwar BakJish Singh. (Their Lordships however rely upon Section3, 
cl. (69) of the General Clauses Act which cannot apply to the case.) 

(•31) 18 AIR 1981 Ondh 357 (358): 134 Ind Cas 601, Pulai Ratn Dxtbey v. SatichU 
Misir. 

5. (’97) 24 Cal 382 (384, 385) (DR). 

See also Article 182 Note 23. 
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Section 25 
Notes 2-3 


also oEsorvcd tliat a liberal construction should be given in cases of 
doubt. Tn tliat case tlie reckoning, according to the Gregorian calendar, 
gave 0 larger period to the debtor within which to repay the money 
and was accordingly adopted. The High Court of Allahabad has also 
lield tliat tlic (picstion is one of intention of the parties and if the 
intention of tlic parties is clear that the months should be reckoned 
in a particular manner, S. 25 will have no application,® The Judicial 
Commissioner's Court of Nagpur also seems inclined to this view.^ 

Where a promissory note bore two dates, one according to the 
Native calendar and the other according to the British calendar and 
the two dates did not tally with each other, it was held that this 
section does not raise any presumption as to the date of the document 
but merely provides that the period of limitation should be worked 
out according to the Gregorian calendar and that the correct date 
should be ascertained on taking evidence.® 

3, Instrument fixing thirtieth of a Native month for 
payment —- Month containing only twenty—nine days, - 
Where money advanced under an instrument is stipulated to be 
repaid on the thirtieth of a particular Hindu month and it happens 
that that month in that year contains only twenty-nine days, the 
caiise of action has been held to arise only on the first of the next 
month. Thus, where money was repayable on the 30th Pows 1283 B. S., 
and Poms in that year consisted only of twenty-nine days, the 29 th 
Pons answering to the I2th January 1877, it was held that a suit 
brought on the l3th January 1880 was in time.^ This decision has been 
followed by the High Court of Madras in the undermentioned case- 
arising under similar circumstances. These decisions, however, rest 
on general principles of law and have nothing to do with S. 25 of t e 

Limitation Act. 


6. (’16) 2 AIR 1915 All 272 (273) : 29 Ind C&s 980 (DB), Divarka Prasad v. Baja 

AIR 1925 All 138 (139) : 82 Ind Gas 330 : 47 All 66 (DB), Rosliaix Lai v, 
^ Bashir Ahmed, (Parties intending to give six months according to Hindu calendar 

for payment_Gregorian calendar not to be applied.) 

See also Article 132 Note 23. 

7 . (*27) 14 AIR 1927 Nag 259 (261) : 102 Ind Gas 588, Madhorao Narayan Roc 

V. Dee'pehand, 

8 . (*41) 28 AIR 1941 Mad 587 (588), Achuthan Nayar v. Achuthan Nayar, (Pro¬ 
missory note bearing both English date and Malayalam date — Inconsistency 
between the two — Gomputation of time for limitation — Evidence as to date of 
note is admissible under Evidence Act, S. 96.) 

Note 3 

1. (’81) 6 Gal 239 (240) : 6 Gal L R 553 (DB), Almas Banee v. Mahomed Buya. 

2. (’94) 17 Mad 61 (62) (DB), Gnanasamvianda Paixdaram v. Palaniyandi 
Pillai. 



PART IV. 

Acquisition of Ownership by Possession. 

2G.* (^) Where the access and use of light or Section 26] 
Acquisition of right air to and for any building have been 
to easements. peaceably enjoyed therewith as an 

easement, and as of right, without interruption, and 
for twenty years, 

and where any wa}’' or -watercourse, or the use of 
any water, or any other easement (whether affirmative 
or negative) has been peaceably and openly enjoyed 


• Act of 1877 : S. 26. 

Same as Section 27 of the Act of 1871 below. 


Act of 1871 : S. 27. 

27. Where the access and use of light or air to and for any building has 

been peaceably enjoyed therewith, as an casement, and as 
Acquisition of of right, without interruption, and for twenty years, and 
right to easement, where any way or water-course or the use of any water, or 

any other easement, whether affirmative or negative, has 
been peaceably and openly enjoyed by any person claiming title thereto ns an 
easement and as of right, without interruption, and for twenty years, 

the right to such access and use of light or nir, way, water-course, use of 
water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending 
within two years next before the institution of the suit wherein the claim, to which 
such period relates is contested. 

Explanation. — Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some person other than the 
claimant, and unless such obstruction is submitted to or acquiesced in for one 
year after the claimant bos notice thereof and of the person making or authorising 
the same to be made. 

Illustrations. 

(a) A suit is brought in 1871 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that the 
right was peaceably and openly enjoyed by him claiming title thereto as an 
easement and as of right, without interruption, from 1st January 1850 to Ist 
January 1870. The plaintiff is entitled to judgment. 

(h) In a like suit also brought in 1871, the plaintiff merely proves that he 
enjoyed the right in manner aforesaid from 1848 to 1668. The suit shall be dis¬ 
missed, as no exercise of the right by actual user has been proved to have taken 
place vdthin two years next before the institution of the suit. 

(c) In a like suit, the plaintiff shows that the right was peaceably and openly 
enjoy^ by him for twenty years. The defendant proves that the plaintiff on one 
occasion daring the twenty years had asked his leave to enjoy the right. The suit 
shall be dismissed. 


Act of 1859. 

See Note 1 to this Section. 
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by any person claiming title thereto as an easement 
and as of right w'ithont interruption, and for twenty 

years, 

« * 

the right to such access and use of light or air, 
way, watercourse, use of water, or other easement 
shall be absolute and indefeasible. 


Each of the said periods of twenty years shall be 
taken to be a period ending within two years next 
before the institution of the suit wherein the claim 
to which such period relates is contested. 


(2) Where the property over which a right is 
claimed under sub-section (1) belongs to ^[the Crown], 
that sub-section shall be read as if for the words 
“twenty years” the words “sixty years” were sub¬ 
stituted. 


Explanation .—Nothing is an interruption within 
the meaning of this section, unless where there is an 
actual discontinuance of the possession or enjoyment, 
by reason of an obstruction by the act of some person 
other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the person making 
or authorising the same to be made. 


Jllustratxons. 

(a) A suit is brought in 1911 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that 
the ri«ht was peaceably and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption from 1st January 1890 to Ist 
January 1910. The plaintiff is entitled to judgment. 

(b) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff, on one 
occasion during the twenty years, had asked his leave to enjoy the right. The suit 
shall be dismissed. 


1, Substituted for the word “Government” by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 


Synopsis 


1. History of the law of acquisition 

of easements in India. 

2. Extent of applicability of the 

Easements Act and the Limi¬ 
tation Act. 

3. Acquisition of easements by 

prescription. 


4. Other modes of acquisition not 

barred. 

4a.Acquisitions of rights other 
than easements. 

5. Who can acquire easements. 

6. Easements of light and air. 
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7. Right of way.. 

8. Right to watercourse or to the 

use of any water. 

9. “Any other easement/* 

9a.“ Enjoyed.” 

10. “ Peaceably.' * 

11. Enjoyment should be open. 

12. As an easement. 

13. “As of right.” 

14. ** Without interruption.” 

15. “For twenty years.” 

Other Topics (miscellaneoxis) 

Abandonment and discontinuance. See Note 14. 

Artificial watercourse. See Note 8. 

‘Belongs” in sub'Section (2) refers to ownership and not to 
possession. See Note 16. 

Enjoyment for twenty years by same person not necessary. 

See Note 15. 

Mere non-user for sometime — Not interruption. Se^ Note 14. 
Permissive user — Not user as of right. See Note 13. 

User ‘as of right' — Presumption. See Notes 13 and 18. 

1. History of the law of acquisition of easements in 
India. — The origin of servitudes seems to have been as ancient as 
that of property. They seem to have been well known both to the 
Hindu and Mahomedan law as well as to the English law. After the 
advent of the British rule in India, the development of the law of 
easements in this country prior to tlie passing of the special Acts 
relating to easements was marked by the application of the principles 
of English law. In districts outside the Presidency Towns where the 
law was to be administered according to the principles of justice, equity 
and good conscience, the principles of English law were applied as being 
the measure of justice, equity and good conscience but subject to such 
modificatioils as were suited to the usages and habits of the people. In 
the Presidency Towns, the English law was administered by virtue of 
the provisions contained in the charters constituting the High Courts, 
By Regulation V of 1827 the acquisition of easements by prescription 
was provided for so far as the mofussil in Bombay Presidency was 
concerned, the period necessary for such acquisition being thirty years.^ 
In other Presidencies, sometimes, a user for a period of twenty years, 
and sometimes for a period of twelve years was held necessary to 
acquire an easement^ and in some cases the question was regarded as 

Section 26 — Note 1 

1. (1865) 2 Bom HOB 333 (333), Ramhhau BapusJiet v. Bkai Babushet. 

(*73) 10 Bom H C B 399 (400), Savalgiapa Virbasapa v. Basvanapa Basapa. 
(1865) 2 Bom H C B 334 (337), Anaji Dattushet v. ilorushel Bapushet. 

2. (’69) 12 Suth W B 76 (77) : 8 Beng L B 211 (DB), Kristo Chunder Chucker^ 

■ butty T. Kristo Chunder Bumick. (A user for the period of twelve years gave a 

person a legally prescriptive right.) 


16« Sixty years^ user necessary 
against Government. 

17. Plea of easement. 

18. Onus of proof. 

19. Suit in respect of easements_ 

Parties. 

20. “ Shall be absolute and inde¬ 

feasible.” 

21. Custom, if can override the 

Limitation Act. 

22. Unity of title or possession of 

dominant and servient estates 
in the same person — Effect. 


Section 26 
Note 1 


928 


ACQUISITION OF EIGHT TO EASEMENTS 


Section 26 
Note 1 


one to be clcciJea on the facts of each case T\'hether the enjoyment 
M-as of suhicient length as to enable the Court to hold in favour of 

ac<iuisition.’ 

Ill tlie year 1859 an attempt vas made to insert in the Limitation 
Ihll of that year, the following provisions relating to the acquisition, 
by prescription, of easements : 

“liv) Subject to the exceptions and to the qualifications hereinafter 
mentioned, whoever has enjoyed, mediately or immediately, any 
benefit, liberty or privilege derived out of immovable property 
or any right of ownership over the same for the space of twelve 
years without interruption, shall acquire by x>rescription both 
at law and in equity, a right to the enjoyment of such benefit, 
liberty or privilege as against the owner of such immovable 
property, unless such benefit or privilege shall have been enjoyed 
by some consent or agreement expressly given or made for that 
purpose by some deed or w’riting. 

“(v) If the perpetual right to any such benefit, liberty or privilege as 
in the last preceding section mentioned, whether acquired by 
prescription or otherwise, shall have been disused for twelve 
years when it was capable of being used, the same shall be 

extinguished.” 

These sections were, how'ever, omitted when the bill was passed 
into law and the old system of administering the law of easements in 
the Presidency Towns and in the mofussil continued. 

The Limitation Act of 1871 introduced for the first time provisions 
relating to easements in sections 27 and 28 thereof corresponding to the 
present Ss. 26 and 27. The provisions were confined to the acquisition 
of easements by prescription. The acquisition of easements in other 


•69) 11 Suth W E 622 (523, 624, 525) : 3 ^eng L B A C 166 (PB), Earhck 
Chunder Sircar y. Kartick Chunder Dey. (Twelve years sufficient.) 

’691 5 Mad H C B 6 (21), Ponnusami Tevar v. Collector of Madura. (Period of 
‘ usi should be for at least the period of adverse possession which is prescribed by 

S. 1. cl. 12 of the Limitation Act of 1859.) 


3. (’69) 6 Mad H C R 6 (25, 26, 28) (DB), Ponnusami Tevar v. CdllecUrr of 
Madura. (Per Innes, J.) 

(-691 12 Suth W B 274 (274, 275): 8 Beng LB AC 325 (DB), Poop Chunder Chose 
' v. Boop Moonjuree Dossee. (Long user is enough but no specific number of years 


necessary.) 

(’70) 14 Suth W B 199 (200) (DB), Imambundee v. Sheo Dayal. (Proof of well 
established and fixed user in sufficient.) 


(’70) 13 Suth W R 440 (441) : 5 Beng L R 174 (DB), Mullick Kurim Bdksh v. 

Harrihur Mandar. (Long user is enough.) 

(’67) 7 Suth W R 271 (272) (DB), Bhugwan Chu'nder Chowdhry v. ShaikhKhosal, 
(Do.) 

{See also (’68) 10 Suth W R 452 (453) (DB), ilfohim Chunder ChuckerhuUy v- 
Chundee Churn Gooho.'\ 
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ways than by prescription, the extent, incidents and extinction o{ Section 26 

easements -were all matters to which the principles of English law Notes 1-2 

continued to be applied. The Act repealed the Bombay Regulation V 
■of 1827. 

The Limitation Act of 1877 simply reproduced the sections 
relating to easements in the Act of 1871. 

In 1882 the Indian Easements Act"* was passed codifying the law 
of easements and licenses in India. It however extended only to the 
Provinces of Madras, Central Provinces and Coorg, and so far as such 
Provinces were concerned the provisions of the Limitation Act as to 
easements were repealed. 

By Act VIII of 1891 the Easements Act 1682 was extended to what 
now is the United Provinces, and the Province of Bombay. It applies 
to Sind also.® 

The present Act has reproduced the provisions as to easements in 
I-he Act of 1877 with the following changes ; 

(1) Sub-section (2) of S. 26 is new' and enlarges the period of prescrip¬ 

tion to sixty years w'here the servient tenement belongs to the 
Government. 

(2) The words “the Crown*’ were substituted for the w'ord “Govern¬ 

ment” in Bub-s. (2) by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

(3) Illustration (b) to the section was omitted apparently on the 

ground that it was not correct, no actual user being necessary 
to be shown within two years of the suit. See Note 15. 

2. Kxtent of applicability of the Kasements Act and 
the Limitation Act, — As has been seen in Note i the Easements 
Act now applies to the Provinces of Madras and Bombay, the United 
Provinces, the Central Provinces, Sind and Coorg. Sub-section (4) of 
S. 29 of this Act provides that nothing in Ss. 26 and 27 and the definition 
of easement in S. 2, cl. (5) shall apply to cases arising in territories to 
which the Easements Act may, for the time being, extend. Thus, it is 
clear that in the said Provinces, the law of easements in all the 
^aspects is solely governed by the Easements Act.^ 


4 . See pages 19 to 86. 

5. (’89) 26 AXB 1939 Sind 89 (42) : 179 Ind Cas 884, Abdulla Haroon t. Munici¬ 
pal Oorporationt Karachi. (NOTE—By Act VIII of 1891 the Easements Act was 
extended to the territories administered by the Governor of Bombay — Sind was 
one of such territories — Sind was made a separate Province under the Govern¬ 
ment of India Act. 1935 but the laws in force there previously continued to be in 
force after the separation.) 

Note 2 

1. ('89) 26 Am 1939 Sind 39 (42) : 179 Ind Cas 884, Abdulla Haroon v. Afunici- 
pal Corporation, Karachi. 


2,Lim.59. 
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Section 26 
Notes 2-3 


In all the other Provinces in India, the law, so far as the 
arfiiirsidoii of easements hy prcscri 2 }tio}i is concerned, is that pres¬ 
cribed by the Limitation Act. The extent, incidents, extinction and 
distiiriHUicc of casements as well as other modes of acquisition of 
easements, are not affected by this Act and are governed by the 
])rincii)les of English law as it stood before the Prescription Act in 
Ihigland where the application of such principles is suited to the 
usages and habits of the people.*’ 

The Easements Act has generally adopted the principles of English 
law in such matters except in certain particulars, and consequently 
decisions in cases arising under the Easements Act may usefully be 
icferred to in dealing with similar cases arising in the Provinces to 
which the Easements Act does not apply.'* 

3. Acquisition of easements by prescription, — Under 
the early English law, prescription was not regarded as a mode of 
acquiring an easement. Where long user of a particular right was 
jiroved, it was regarded as evidence that the servient owner acquiesced 
in or consented to such user being made, from which acquiescence or 
consent, a grant or covenant on the part of the servient owner could be 
presumed,^ provided the nature of the user was what it would have 
been if the person claiming the right had been a grantee or a person 
in whose favour a covenant had been entered into by the servient 
owner. A grantee or a covenantee would exercise the right obtained 
by him openly and peaceably and without fear of interruption. It was 
therefore a user of this nature for a long time that gave rise to the 
presumption of grant or covenant in his favour.^ In the course of the 
development of the law, immemorial user, which at first was regarded 
as necessary to raise the presumption of grant, was changed to user 
for the period of legal memory which reached back to 1189 A. D. and 
no farther. This was the result of the Statute of Westminster. 3 Edw. 

2. (’12) 12 Ind Gas 60 (61) : 39 Cal 59 (DB). Paul v. William Bobsoyi. 

(’95) 19 Bom 797 (801), Municipality of Poona v. Wmnan Bajaram. (Easement 
of necessity—Acquisition.) 

(’94) 18 Bom 616 (623, 628, 629) (DB), Chuni Lai Mancharam v. Manishankar 
Atmaravi. 

(’87) 14 Cal 839 (855), Delhi and London Bank Ltd. v. Bern Lall Dutt. 

(’27) 14 AIR 1927 Lah 492 (493) : 102 Ind Cas 447, Karam Ilahi v. Ghulam 
Mustafa. (Alteration of easement not increasing'burden furnishes no cause of 

action.) 

3. Sec (’39) 26 AIR 1939 Bang 421 (422) ; 1940 Rang L R 93 ; 185 Ind Cas 605, 
Tan Sit Shan v. U Po Ni/un. (Although Easements Act does not apply to 
Burma Court must have regard to that Act in considering the question of the 
acquisition of a right of way under^S. 26, Limitation Act—A I R 1936 Rang 58, 

followed.) 

Note 3 

1, See Peacock on “Easements,” 3vd Edition, pages 414, 421, 422, 425. 

[Sec also (’16) 3 AIR 1916 Sind 29 (31) : 33 Ind Cas 615 : 9 Sind L R 101,. 
Premji Ladha v. Eisrou 

2. Peacock on “Easements” 3rd Edition, page 425. 
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I, c. 39. Later still, user for the period of living memory came to be Section 26 
regarded as sufficient to raise the presumption of grant. Lastly, user Note 3 
for a period of twenty years was regarded as sufficient to raise the said 
presumption. This was based on the analogy of the provisions in the 
Statute of James I, c. 16 , which limited the period for possessory actions 
to a period of twenty years. But whatever the length of the user was, 
it did not by itself create a right of easement, but was merely regarded 
as raising a presumption of a grant having been made or a covenant 
having been entered into. It was under the English Prescription Act, 

2 & 3 Will. IV, ch. 71,^^ that a user for a particular period, created by 
its own force, a right which was non-existent.^ But notwithstanding 
that prescription was thus made a mode of acquisition of easements, 
the principle that prescription lies in grant which in its turn is 
based upon the acquiescence or consent of the servient owner has never 
been lost sight of* and is found in the requirement that the user must 
be nec vi, nec clam, nec precario, i. e., peaceable, open and without 
interruption.*^ 

This section has followed the general principles of English law 
as to the acquisition of easements by prescidption in that it prescribes 
that there must be user for twenty years and that such user must be 
open, peaceful, as of right and without interruption.^ Although, thus, 
this section contains the elements which have come down from the 
times when long user was treated as raising a presumption of a grant 
or covenant, the acquisition of an easement under this section is 
independent of the capacity or incapacity of the servient owner to 
make a grant of the easement. Thus, where a person claimed a pres¬ 
criptive right to the flow of rain water from his compound to a 
municipal drain it was held that whether the municipality could grant 
such an easement was immaterial for deciding the question of 
acquisition of the easement under this section.® 

2a. See pages 17 to 19. 

3. (’76-78) 1 Mad 335 (337, 338) ; 1 Ind Jur 802 (DB), Sxdiramania Ayyar v. 

Itamchandra Boo. (English law surveyed.) 

(’69) 5 Mad H C R 6 (20, 21), Ponnasami Tevar v. Collector of Madura. 

(Do.) 

4 . See (1864) 1 Suth W R 230 (230), MoonsJue Zumer Ali v. ML Durgabun. 

(Grant is implied in prescription.) 

(1866) 4 Suth W R 49 (60), Qoluck Chunder CJiowdhury v. Tarinee Churn 
Chvkerhutty. (An easement by prescription presupposes a grant.) 

(’26) 18 AIR 1926 Cal 647 (647) : 91 Ind Cas 348 (DB), Maviin Khan v. 

Moieuddin Khan. 

4a. (*17) 4 AIR 1917 Lah 382 (383) ;37 Ind Cas 788 ; 1917 Pun Re No. 4, Sundar 
V. Nag. (Enjoyment should be nec vi, nec dam, nec precario.) 

(’81) 18 AIR 1931 Lah 395 (398) : 12 Lab 741 ; 135 Ind Cas 51 (DB), Ram 
Sarup V. Abdul Haq. 

5. See (’25) 12 AIR 1925 Cal 788 (789): 87 Ind Cas 19 (DB), BeJiari Lai Mukerjee 
V. Aautosh Banerjee. 

6. (*38) 25 AIR 1938 Pat 423 (424) : 177 Ind Cas 315, Dtcarka Prasad v. Patna 
City Municipality. 
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Section 26 
Note 4 


4, Other modes of acquisition not barred. — The leading 
case oil the point r.ajrnp Koer y.Ahdid Hossein} where the plaintiff 
had en.ioyed <a right to an artificial watercourse for more than twenty 
vents jnior to the obstruction complained of, which was, however, more 
ilain two years before suit. It was held by the High Court of Calcutta 
that tlie claim to establish his right was barred under section 27 of the 
Act of 1^71 (now S.2G). It was held by their Lordships of the Privy 
Council that the Act did not exclude other modes of acquisition, that, 
independent of tlie Act, a grant could be presumed from long user and 
that on the facts of that case a presumption should be made. Their 
Lordships observed as follows : 


“ But the statute is remedial and is neither prohibitory nor 
exhaustive. A man may acquire a title under it who has no other 
right at all. but it does not exclude or interfere with other titles 
and modes of acquiring casements.” 


It has consequently been held in numerous cases^ that a grant or 
other legal origin could be presumed from long user and relief granted 


Note 4 

1. (’81) 6 Cal 394 (403, 404) : 7 Ind App 240 : 4 Sar 199 : 7 Cal L K 529 : 4 Ind 
Jiu- 530 : 3 Suther 816 : 4 Shome L E 7 (PC). (Long enjoyment — Legal origin, 
grant or agreement to create the right of easement must be presumed.) 

2. (’41) 45 Cal W N 486 (488), Abdul Hamid v. Ahmed Alt. (In such case 
enjoyment within two years of suit need not be proved.) 

(’24) 11 AIK 1924 Cal 369 (370) : 69 Ind Cas 183, Amritnath Biswas v. Jogetidra 
Chandra Bhattacharjee. (Immemorial user—Grant may be presumed.) 

(’23) 10 AIR 1923 Cal 291 (291) : 67 Ind Cas 244, Ouru Prasanna Boy v. Fid- 
chand Mondal. (The provisions of S. 26 are not applicable where plaintiff sues 
for a declaration of a right of easement on the basis of lost grant.) 

(’23) 10 AIR 1923 Cal 200 (201) : 70 Ind Cas 263 (DB), AH Mohamed v. Sheikh 
Katu. (The right claimed in this case was customary right of way— Held it was 
not necessary to rely on S. 26, if the existence of such a right could be otherwise 

established.) 

(’75) 15 Beng L R 361 (366, 367), Modhoosooden Dey v. Bissonath Dey. (Partition 
of common property of joint Hindu family many years back—Grant of easement 

may be presumed.) 

(’83) 8 Cal 956 (958) : 10 Cal L R 577 : 7 Ind Jur 86 (DB), Charu Surnokar v. 

' Dakouri Chnnder Thakur. (Belief was given on the basis of implied grant though 

the cose did not fall under S. 26.) 

('18)5 AIR 1918 Cal 212(213) : 46IndCas970(DB), Mazumdar v. 

Bamvari Lai Das. (Section 26 of the Limitation Act has nothing to do with an 
ancient village pathway used by the inhabitants of a particular village from time 

immemorial.) 

(’08) 35 Cal 851 (857) (DB), Eshan Chandra Samanta v. Kil Moni Singh. (Cus¬ 
tomary right and right by vicinity can be acquired apart from S. 26.) 

(’20) 7 AIR 1920 Cal 940 (941) : 62 Ind Cas Surendra Nath v. Girdhari 

Singh. (Acquisition of right by immemorial user.) 

(’ll) 9 Ind Cas 846 (847) (Cal), Abdul Khoyrat v. Hem Chatidra i 2 oy. (Ferry 
right is a right in the nature of an easement and can therefore be acquired in¬ 
dependently of S. 2$, Limitation Act.) 
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on that basis though the plaintiff is unable to establish his right to an Section 26 
easement under s. 2C of the Limitation Act. Note 4 


(’09) 2 Ind Cas 410 (411) (DB) (Cal), Nerode Kanta Chakravarthtj v. Bharat 
Chandra Chakrabarthy. (Path set apart on partition of joint lands for use by 
both branches of the family — Section 26, Limitation Act, held inapplicable as 
there was no question of easement there being no dominant or servient tene¬ 
ment.) 

{’25) 12 AIR 1925 Pat 748 (749, 750) ; 90 Ind Cas 356 (UB), Abdul Ghani v, 
Tlarnam Singh. (Long user may be attributed to implied grant.) 

(’26) 13 AIR 1926 Cal 507 (507) : 53 Cal 1016 ; 91 Ind Cas 712 (DB), Bhabadee 
Chatterjee v. Bhussan Chandi-a Mukerjee. (Customary right can be acquired by 
long user.) 

(’81) 7 Cal 132 (136) ; 8 Cal L R 281 : 5 Ind Jur 642 : 4 Shome L R 144 (DB), 
Koylash Chunder Ghose v. Sonatun Chung Barooie. (Right of passage for boats 
over another’s land when it becomes covered with water during the rainy season 
can be acquired by immemorial user.) 

(’19) 6 AIR 1919 P C 52 (54) : 43 Mad 529 : 46 Ind App 302 : 54 Ind Cas 154 
(PC), Secretary of State v. Maharajah of Bohbili. (Easement enjoyed over a 
long course of years—Grant may be presumed.) 

(’82) 1882 All W N 76 (76), Sheikh Bhusai v. Mata Prasad. 

(’81) 1881 Bom P J 322 (DB), Bamchandra v. Narayan. (No obstruction by 
owner of unoccupied ground to falling of plaintiff’s eaves — No grant can be 
presumed.) 

(’89) 1889 All W N 133 (134), Shankar Lai v. Molar Mill. (A well and chabutra 
standing neither on the land of plaintiff or of defendant u.sed by inhabitants of 
mohulla for bathing purposes for upwards of fortyone years—Interference with 
plaintiff’s right though two years prior to the institution of the suit for disturb¬ 
ance of the right—Plaintiff’s suit was decreed.) 

(’21) 8 AIR 1921 Bom 430 (432) : 45 Bom 1027 : 62 Ind Cas 65 (DB), Bavibhai 
V. Vallabha Jhaverbhai. (Limit of time from which immemorial user may be 
inferred depends upon the circumstances of each case—But in any case such user 
must be in excess of twenty years.) 

(’81) 6 Bom 20 (23) (DB), Punja Kuvarji v. Bai Kuvar, (Immemorial user must 
be referred to legal origin.) 

(’89) 4 C P L R 16 (19,20), Aviritnaihv. Moti Ball. (Thirty years user before the 
Easements Act came into force—Plaintiff’s claim for easement was decreed.) 

(’16) 3 AIR 1916 Mad 1001 (1005) : 31 Ind Cas 528 (DB), Muthu Goundan v. 
Anantha Goundan. (Where open enjoyment has taken place for a long scries of 
years, title by prescription can be acquired independently of the statute and 
a suit to establish that right can be brought within twelve years after the 

obstruction.) 

(’36) 23 AIR 1936 Mad 682 (687) : 164 Ind Cas 764 : 59 Mad 979, Nagarethna 
Mudaliar v. Sami Pillai. (Prescription at Common law as such is not appli¬ 
cable to India_Three methods of acquiring easements by prescription under the 

Indian law pointed out.) 

(*29) 16 AIR 1929 Mad 819 (820, 821) : 122 Ind Cas 497 (DB), Ramakrishna Iyer 
V. Bamanaiha Patiar. 

(*22) 9 AIR 1922 Mad 5 (6) : 66 Ind Cas 11 : 45 Mad 633 (DB), Kunjammal 
V. Bathanain Pillai. (In the case of long enjoyment of a right, legal origin 
should be presumed.) 

(’82) 6 Mad 226 (228, 229) (DB), Srinivasa Bati v. Secretary of State. 

(’82) 6 Mad 258 (255): 6 Ind Jur 465 (DB), Zainindar of Kurw^m v. Zaniindar 
of Merangi. 

[See (*81) 6 Cal 812 (814) (DB), Achtd Mahta v. Bajun Mahta. (The case was 
remanded for finding on the issue whether there was evidence of enjoyment of 
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Section 26 
Notes 4-5 


An easement such as a right of way may he acquired, as regards 
a portion of the way, hy grant and as regards another portion hy 

prcscri]hion.^ 

4a. Acquisition of rights other than easements. — This 
section only deals witli the acquisition of ccisciuciits. For the meaning 
of “easetnoni,” see Notes under section 2, clause (5). 


A riglit to a way claimed by the public or a right to a village 
pathway claimed by the residents of a village is not an easement. 
(see Note 7 ,) Similarly, the right claimed by the Mahomedans of a 
certain locality to bury their dead in a particular piece of land is not 
an easement, (see Notes <l and 5 under section 2 (s).) Such rights can 
be based on custom raising a presumption of grant.^ Immemorial user 
is not necessary, as in English law, to prove such custom.^ See the case 
cited below for the essentials of a valid customary right to a village 
pathway.'^ A right to pasturage cannot be claimed by an indefinite 
body of persons on the basis of a lost (irant."^ But such a right can be 
based on custom.’’’ 


5, Who can acquire easements, — An easement may be 
acquired in respect of a tenement either by the owner of such tenement 
or on his behalf by any person in possession thereof.^ Thus, a tenant 
of the owner can acquire an easement for the benefit of the dominant 
tenement in his possession and the owner may thus gain a prescriptse 
right." One of two or more co-owners of immovable property ma>, 

the light of such character and duration as to justify the presumption of giant 
independent of S. 26, Limitation Act.)] 

[See also (’39) 26 AIR 1939 Nag 193 (195) : 183 Ind Gas 341 (DB), Ganiyat Bao 
V. Badar Farid. (Eight of Mahomedans to bury their dead — Grant was pre¬ 
sumed from long user—6 Cal 394 (PC) relied on.)] 

3. (’20) 7 AIR 1920 Cal 600 (601) : 57 Ind Cas 852 (DB), Eala Chand Mitkha- 
\mdhifa v. Jotindra Nath ChakcrbiUty. 


Kote 4a 

(’39) 26 AIR 1939 Nag 193 (195): 183 Ind Cas 341 (DB), Ganyat Bao v. Badar 
Farid. (Right to bury dead in a particular piece of land.) 

£. (’39) 26 AIR 1939 Nag 193 (195): 183 Ind Cas 341 (DB), Ganpat Bao v. Badar 

Farid. . n 

’38) 25 AIR 1938 Cal 202 (204): 175 Ind Cas 252, Narisadhan Be v. Badhxka. 

h (’38) 25 AIR 1938 Cal 202(204): 175 Ind Cas 252, Harisadhan De v. Badhika. 

i (’38) 42 Cal W N 1102 (1104), Abdul Hosain v. Sadai Gohinda. (Essentials of 

custom to establish such right indicated.) 

>. (’38) 42 Cal W N 1102 (1104), Abdul Hosain v. Sadai Gobinda. 


Note 5 

1. See Peacock on “Easements,” 3rd Edition, p. 317. 
Compare also Section 4 of the Easements Act. 

See al.so the cases cited in foot-note 2. 


2. (’15) 2 AIR 1915 Cal 403 (404) : 31 Ind Cas 549, Madan Mohan v. Sashi 
Bhiesan. (Note that even though this case is from Bengal where Easements Act 
does not apply yet the principle of S. 12 of Easements Act has been applied.) 
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as such, with oi* without consent of the other or others, acquire an 
easement for the beneficial enjoyment of such property.^ 

At the same time, as seen in s, 2 (6) Note 4, an easement implies 
that the servient tenement does not belong to the person claiming the 
easement.^ (see also section 4 of the Easements Act.) Hence, a tenant 
cannot acquire either for himself or for his landlord an easement on 
land which belongs to himself.^ So also, one co-owner cannot acquire 
an easement over the joint property.^ See also Note 12. 

As to whether a tenant may acquire an easement against his own 
landlord (or against another tenant under the landlord) in respect of 
the tenement demised, see Note 13. 

See also Note 9a and section 12 of the Easements Act. 

6. Easements of light and air, — Every owner of land has 
a natural l ight to so much light and air as pass vertically thereto. 
(See Easements Act, S. 7.) But he may have acquired an additional 
right the enjoyment of which is a restriction of the enjoyment by the 
neighbour of his natural rights. The additional right to light and air 
is an easement, and if acquired will be a legal right that the servient 
owner shall not by any act on the servient tenement dimini.sh the 
quantity of light and air to which tlie dominant owner is so entitled, 
(see Note 2 to S. 2, sub-s. (5).) It is thus a negative easement. 

Where a right to light and air is enjoyed through an aperture 
in a wall, it is not necessary that the ai^erture should belong to the 


(’34) 21 AIR 1934 Mad 575 (578) : 152 Ind Cos 216, Chinnasamy Goiindar \. 
Balasundra. (Possession as occupier can be tacked to enjoyment as owner.) 

(’18) 5 AIR 1918 Oudh 296 (299) : 45 Ind Gas 585 : 21 Oudh Gas 78, Ganesh 
Prasad v. Khiida Baksh. (The enjoyment of the right may be by succes.sivc 
tenants of the dominant heritage.) 

3. See Section 12 of the Easements Act, 1882. 

4. (’39) 26 AIR 1939 Lab 28 (29) : 182 Ind Gn.s 498, Onkar Nath v. Muni Bal. 
(Section26 assumes that the dominant and servient tenements belong to different 

persons.) 

5. (’39) 26 AIR 1939 Rang 421 (422) : 1940 Rang L R 93 : 185 Ind Gas 605, Tan 
Sit Shan v. U Po Nytni. (Gase relating to right of way—15 Beng L R 361 and 
air 1926 Mad 728 (FB), followed.) 

6. (’89) 26 AIR 1939 Lah 28 (29) : 182 Ind Gas 498, Onkar Nath v. Mwni 
Jjal. (Wall erected by one co-owner on top of joint wall is joint property — 
Ho cannot acquire an easement in respect of ventilators in the top wall — 

_The facts of this case are not clear but if the co-owners of the wall are 

owners of the properties on either side of the wall there does not seem to l)e 
any difficulty in bolding that one of them can acquire an easement of light and 
air through the ventilators in the common wall, as in such a case the owners of 
the dominant and servient tenements will be different persona notwithstanding 
the common ownership of the party wall—For such a case, see A I R 1923 Lah 
249 where one of the oo-ownera of a common wall was held entitled to an 
easement against the other co-owner in respect of the ventilators in the common 

wall.) 


Section 2 & 
Notes 5-6 
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Section 26 dominant owner. Tlie aperture may belong even to the servient owner. 

Notes G*"? The ownership of the aperture is not an essential matter.^ 

to tlio e.rtcnt of the right to the access of light and air that can, 
under law, he recognized as an easement, see Note 9a to S. 2, sub-s. (5). 

7, Right of way. — In Chmii Lall v. Ram Kislien Sahu,^ 
AVilson, d., observed as follows : 

“ It may bo useful to premise that by the Common Law of 
Ihigland there are three distinct classes of rights of way and 
other similar rights. First, there are private rights in the strict 
sense of the term vested in particular individuals or the owners 
of i)articular tenements, and such rights commonly have their 
origin in grant or prescription. Secondly, there are rights 
belonging to certain classes of persons, certain portions of the 
public, such as the freemen of a city, the tenants of a manor or 
the inhabitants of a parish or village. Such rights commonly 
have their origin in custom. Thirdly, there are public rights in 
the full sense of the term which exist for the benefit of all the 
(Queen’s subjects; and the source of these is ordinarily dedication. 

“It is unnecessary to enquire whether the mode of acquiring 
each of these classes of rights is necessarily the same in all 
cases in England and in India. But it is, I think, important 
to remember that these three classes of rights exist in the one 
country as well as in the other.** 

This has been followed in the undermentioned cases.^ 

A right for passage of boats through another man s channel i& 
analogous to a right of way.® 

Note 6 

1. (’32) 19 AIR 1932 Cal 249 (252) : 59 Cal 260 : 131 Ind Cas 193 (DB), JotindrOr 
Mohan v. Probodh Kumar. 

(’23) 10 AIR 1923 Lah 249 (250), Nandu Shah v, Sant Bayn. (Where the domi¬ 
nant owner had an easement right in respect of ventilators in a wall of his house, 
the fact that the adjoining servient owner acquires by agreement a joint owner- 
ship in the wall will not operate to extinguish the easement—It would have been 
otherwise if the former had acquired the joint ownership of the whole house of 

the servient owner.) 

[But see (’39) 26 AIR 1939 Lah 28 (29) : 182 Ind Cas 498, Onhar Nath v. 
Muyii Lai. (One co-owner of a wall cannot acquire as against another co-owner 
an easement in respect of ventilators in the wall.)] 

Note 7 

1 . (’88) 15 Cal 460 (464, 465) : 12 Ind Jur 425 (FB). 

2. (’38) 25 AIR 1938 Cal 202(203): 175 Ind Cas 252, Harisadhayi De v. IW/tifca- 
(’30) 17 AIR 1930 Cal 286 (287): 57 Cal 526: 125 Ind Cas 600, Fran Nath Kundu 

V. Eynperor. (A public right of way in the full sense of the term is unconnected 
with any dominant tenement.) 

3. (’81) 7 Cal 145 (147) : 8 Cal L R 375 (DB), Doorga Churn Dhur v. KaUtr 
Kumar Sen. (A right of vs’ay is ordinarily a right of passing in a particular line, 
or direction and not a right to vary it at pleasure.) 
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As to the extent of a right of way that can be acquired, see 
Note 9a to section 2 sub-section ( 5 ). 

An easement as to a right of way necessarily implies that the 
right is vested in a determinate individxml or individuals, (see Note 8 
under s. 2 (5).) Hence, a right of way belonging to the public in general 
or a particular section of the public cannot be claimed as an easement. 
Thus, a customary right to a village pathway is not an easement.^ 

8, Right to watercourse or to the use of any water, 

As has been seen already in the Notes to S. 2 sub-s. (6), where water 
flows in a natural defined channel, each successive riparian owner 
is prima facie entitled to the unimpeded flow of the water in its 
natural course and to its reasonable enjoyment as it passes through 
his land as a natural incident to his ownership of it. It has also been 
pointed out that a right, which is an interference with the natural 
rights of riparian owners to use the river water for ordinary purposes, 
can be acquired by prescription.^ 

But the said principles do not apply to artificial watercourses. 
In the case of artificial watercourses any right to the flow or the use 
of water must rest on some grant or arrangement proved or presumed.^* 
Where the artificial W'atercourse is found to have been for a temporary 
purpose and liable to variations (e. g., where it is created for running 
a mill), no grant of right to an easement in the water (which must be 
of permanent character), can be j^resumed from long enjoyment. In 
such a case, therefore, there can be no prescriptive right also to the 
use of the water.^ Where, on the other hand, the watercourse though 
artificial is intended to be a permanent one, e. g., channels constructed 
as part of a permanent system of irrigation, a long enjoyment of the 
water can certainly give rise to a presumption of a grant. A prescrip¬ 
tive right to the use of the water in such a channel can be acquired 
by prescription.® 

4. (’30) 25 AIR 1938 Cal 202 (203, 204) : 175 Ind Cas 252, IJarisadhan De v. 
R^hiha Prosad. 

/ Note 8 

1. (’08) 35 Cal 851 (857) (DB), Eshan Chandra Savianta v. Nil Moni Singh. 

la. (’79) 4 Cal 633 (637) : 6 Ind App 33 ; 3 Sar 856: 3 Ind Jur 179 : 2 Shome L R 
194 (PC), Bamessur Persad v. Koonj Behary. 

(’28) 10 AIR 1923 Lab 257 (258) : 73 Ind Cas 489, Bela Singh v. Bali Ram. 

2. (1889) 8 li J Ex 201 (215) : 52 R R 671, Arkwright v. Oell. 

(1846-40) 18 li J Ex 805 (813) : L R 3 Ex 748 : 13 Jur 472 : 77 R R 809, Wood 
V. Waud. 

3. (’79) 4 Ca! 638 (688, 639) : 6 Ind App 33 : 3 Sar 856 ; 3 Ind Jur 179 ; 2 
Shome L R 194 (PC), Ramessur Persad v. Koonj Behary. 

(’84) 7 Mad 580 (534), Rayappan v. Virahltadra. (The right to artificial water¬ 
courses as against the party creating them depends upon the character of the 
watercourse and upon the circumstances under which it was created.) 

(’01) 14 C P L R 145 (146, 149) (DB), Chakradhar Singh v. Tikaravi Saw, 
(Following (1839) 8 L J Ch 201.) 

(’03) 80 Cal 281 (284), Madhub Doss Bairagi y. Jogesh Chunder Sarkar. 
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of right TO EASEMENTS 

An casement mav be established of the right to cause river water 
to flow across the servient tenement on to the dominant tenement for 
the imiposc of irrigation by means of an embankment erected on the 

(loluiliuiit tencuicnt.^ 

9. “Any other easement.” — The expression “any other 
c-a-cinoiit“ inchules a variety o£ rights svhich can be acquired as 
caseiiients but not falling ^'ithin the classes of easements specified 
in the section. For instances of such easements, see Note 9 to S. 2, cl. (5). 

9a, ” Enjoyed,” _ For the acquisition of an easement under 

this section it must have been enjoyed by the clatviant or some 
person on his behalf. Where a scavenger, who is a municipal 
passes over a’s land for conserving B’s latrines it has been held by t e 
Rangoon High Court that it cannot be said that B enjoys the right ot 
wav as contemplated by this section.' A different view has. however, 
been lield by the Bombay High Court.'" See also the ease cited below. 

A right may be "enjoved” during a certain period although there 
may bo no actual user of the subject-matter of the right at that time. 

See Notes ii and 15. 

10. “Peaceably.” — It is only where the user is nec vi, neo 
clam and nec precario that a prescriptive right to an easement can 
be acquired. The qualification “peaceably” lies in the word ’’^ec vi, 
that is, without violence.' The word “peaceably” therefore means tha 
bho dominant owner has neither been obliged to resort to 
force himself at any time during the period of enjoyment, nor had 

4 ( 031 30 Cal 1077 (1082) (DB), Budhu Mandal v. Malial Mandal. 

ISee llZ-^) 14 IlE 1927 Lab 216 (217) : 100 Ind Cas 498, Tunnan v. To a. 
^fRlght to tIL water tbvougb another ^rson-s property .s an easement w.tbm 

the meaning o£ S. 26 , Limitation Act.)] 

Note 9a 

1 oA ATU iQsq Bane 34 (41) : 180 Ind Cos 477 (DB), Munigappa Ckettyar 

1. (39 ) 26 air (i 3 Cal 136 (PC) and AIR 1926 Bom 282 distm- 

V. K. S. A. K.C ./ _ “Eniov” in S. 26 means “exercise” — In this cose the 

guisbed. Per Bran . • vfhen or how or over what 

llnd'orb wha^ method the munieipal scavenger should carry out his work.) 

(-22) 9 AIB 1922 Bom 79 (79) : 76 Ind Gas 754, Tosef David Varulker v 
Mos^s Solomon Talker. (Bight of passage (or scavenger can be acquired by 

(■^r^ AW mrslrn 282 (283) : 95 Ind Gas 170, Earn Chandra Wasndeo v. 

^ Anant Laxman. (Passage for sweeper can be acquired by prescription though 
sweeper is a municipal servant.) 

2 (*38) 42 Cal W N 1102 (1104), Abdul Hosaui v. Sadai Gobinda. (Right to 

pasturage claimed by villagers—As all the villagers could not have enjoyed the 
right during the statutory period, the right could not be acquired under tbis 
section—The decision does not refer to the point that an indefinite body of per¬ 
sons cannot acquire an easement—See Section 2 (5) Note 8.) 

Note 10 

1. (’10) 8 Ind Gas 1196 (1196) (Low Bur), Kyina$i v. Sei Lan. 
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been prevented by the use of physical force by the defendant in his Section 26 

enjoyment of such right.^ In the undermentioned case^ it was held Notes 10-11 

that the words “peaceable enjoyment’* within the meaning of s. 15 

of the Easements Act, corresponding to this section, mean enjoyment 

without “interruption” by the servient owner sufficient to defeat the 

enjoyment. A mere protest, it is conceived, would not render the 

enjoyment otherwise than peaceable. See Note 14. 

11 . Enjoyment should be open,—The qualification “openly” 
lies in the words '*nec clam'*^ which is found in the expression ncc vi, 
nec clam, nec precario. The W'ords cla7?i'* mean “without stealth” 
and the reason of the requirement that the user must be open lies 
in the fact that acquiescence lies at the root of all prescription, and 
where the enjoyment is not open it cannot be said that the owner 
of the servient tenement, actually or constructively acquiesced in or 
consented to the easement. In Angus v. Dalton? Thesiger, L. J., 
observed that a user which is secret raises no presumption of acquies¬ 
cence on the part of the servient owner, and as a consequence, no 
presumption of right on the part of the dominant. In Stnrges v. 

Bridgman? the same learned Lord Justice observed as follows : 

“A man cannot, as a general rule, be said to consent to or 
acquiesce in the acquisition by his neighbour of an easement 
through an enjoyment of which he has no knowledge, actual or 
constructive, or which he contests or endeavours to interrupt, 
or which he temporarily licenses. It is a mere extension of the 
same notion, or rather it is a principle into which by strict 
analysis it may be resolved, to hold that an enjoyment which 
a man cannot prevent can raise no presumption of consent or 
acquiescence. Upon this principle it was decided in Webh v. 

Bird? that currents of air blowing from a particular quarter of 
the compass and in Chasemore v. Richards? that subterranean 
w'ater percolating the strata in no known channels could not be 
acquired as an easement by user; and in Angtis v. Dalton? a 

2. (’16) 3 AIB 1916 Mad 1001 (1004) : 31 Ind Cas 528 (DB), MtUhu Goundan v. 

Anantha Goundan. (Thus oral opposition or oral expressions of dissent cannot 
prevent the enjoyment being peaceful.) 

(’31) 18 AIR 1931 Lah 395 (398) : 12 Lah 741 ; 135 Ind Cas 51 (DB), Ram Sarup 
V Abdul Haq. (Mere denial by the defendant of plaintiff’s right and an un.succcss- 
ful attempt to have it negatived in Courts of law does not prevent the plaintiff 

acquiring the right.) 

3. (’19) 6 AIB 1919 Bom 94 (95) : 49 Ind Cas 963 (DB), Kurvarbai v. Jamsedji. 

(Protests in this cose were made by giving written notices.) 

Note 11 

1 (’10) 8 Ind Cas 1196 (1196) (Low Bur), Kyinan v. Set Lan. 

2. (1878) 27 W B (Eng) 623 (628) : 4 Q B D 162 : 48 L J Q B 225 : 40 L T 605. 

3*. (1880) 28 W B (Eng) 200 (200, 203) : 48 L JCh785 : 11 ChD852 :41 L T219. 

4, ' (1861) 4 L T 446 (447) : 10 C B (NS) 268 : 30 L J C P 384 : 9 W B (Eng.) 899. 

5, (1859) 7 H L O 349 : 29 L J Ex 81 : 5 Jur (NS) 873 : 7 W B (Eng.) 685. 

e, (1878) 4 Q BD 162 (181,187) : 48 L J Q B 225 : 27 WR(Eng.)623 : 40LT605. 
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case of lateral support of buildings by adjacent soil, which came 
on appeal to this Court, the principle was in no way impugned, 

.It is a principle which must be equally appropriate to 

ihe case of amnnative as of negative easements; in other words, 
it is equally unreasonable to imply consent to your neighbour 
enjoying something which passes from your tenement to his, or 
subjecting your tenement to something which comes from his 
when in both cases you have no power of prevention. 


“ But the affirmative easement differs from the negative ease¬ 
ment in this — that the latter can in no circumstances be 
interrupted except by acts done upon the servient tenement; 
the former constituting as it does a direct interference with 
the enjoyment by the servient owner of his tenement, may be 
subject of legal proceedings as well as of physical interruption. 
To put concrete cases the passage of light and air to your 
neighbour’s windows may be physically interrupted by you but 
gives you no legal ground of complaint against him. The passage 
of water from his land on to yours may be physically 
rupted, or may be treated as a trespass and made the ground o 
action for damages or for an injunction, or both. 

Actual knowledge is, however, not necessary on the part of the 

servient owner of the right enjoyed by the dominan i. 

requirement that the user should be open shows, however, that it must 

be of a nature from which a presumption that the owner of ^an s 

knowledge and had acquiesced in the right, might be drawn. 


12. As an easement. _ The right claimed must 

mjoyed os an easement. If the acts done by the ° .iiev 

casement are only referable to a purported character of osNnei they 

=annot sustain a subsequent claim for an ®®®®“®“y“ \hrHant 
n-operty.* The mere fact, however, that in litigation the claimant 

7 ■ ATR 1939 EauK 34 (39) : 180 Ind Cas 477 (DB). Muntgappa Cliettyar 

X S cfltyar Firm. (Per Mackney. J.. iu the judgment appealed from 

’Mi*i0*^Cal 214 (hs) (DB), Arean v. Bdkltdl Chunder Boy Chodhury. 

■89 ^889 Bom P J 196 ,Ganpat Rao v. Baji Shamraj. (Thesect.on only requires 
‘ q .. *1.4. cVarkiild be exercised openly—10 Cal 214 followed.) 

S Mad 1001 (1004)^31 Ind Cas 528 (DB). MuWm Goandou v. 

‘ Gouatot. (Lunacy or imprisonment of the serv.ent owner cannot pre- 

vent acouisition of easement under the Easements Act.) 

8 rsOlle AIR 1939 Bang 34 (39) : 180 Ind Cas 477 (DB), MurugaTp^ Chettyar 
%, K. S. A. K. Chettyar Firm. (Per Mackney, J., in the judgment appealed from 

—10 Cal 214, referred.) , j m • 

(*29) 16 AIR 1929 Bom 144 (146) : 116 Ind Cos 231 (DB). Ramchandra TrwibaK 

V. Hari Martand. (Case under Easements Act.) 




1 (’26) 13 AIR 1926 Mad 728 (732): 49 Mad 820 :96 IndiCas 968 (FB), Subba Boo 
V. Lak&hmana Rao. (The question to what purported character are the acte of 
user to be ascribed is one which the Court viust answer — AIR 1916 Mad 
overruled; 34 Cal 51 and (1911) 1 Mad W N 95 dissented from; AIR 1915 P 
131 and (1914) L R 3 K B 911, followed.) 
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puts forward a claim of ownership, which is found to be not true, is 
not conchisive on the question whether the right was enjoyed as an 
easement or not and will not necessarily entail the dismissal of 
the suit.“ 

It has been seen in Note 4 to S. 2, sub-s. (5) that the essence of an 
easement is that there should be two tenements belonging to different 
persons, the maxim being “None can have land and also an easement 
over it.*’ Where therefore there is unity of possession or ownership in 
the same person of both the tenements, there cannot be any enjoyment 
as an easement during the period of unity.^ 


<’39) 26 AIR 1939 Bang 34 (35, 36) : 180 Ind Cas 477 (DB), Murngaypa Chet- 
tyar v. K.S. A. K. Chettyar Finn. (Per Mackney, J., in the judgment in S. A. 
No. 275 of 1937—The words “as an easement” qualify the words “claiming title 
thereto” and not the word “enjoyed”.) 

(’39) 26 AIR 1939 Sind 110 (110, 111) : I L R (1939) Kar 307 : 181 Ind Cas 961 
(D]3), Khanchand Jethamal v. Naraindas Pahlajrai. 

(’32) 19 AIR 1932 Bom 513 (514, 515) : 56 Bom 427 ; 139 Ind Cas 571, Mar- 
ghabhai Vallavbhai v. Motibhai Mithabhai. (A person cannot acquire an ease¬ 
ment unless he acts \\ith the knowledge that it is a case of dominant and servient 
tenement and that he is exercising right over property which docs not belong to 
him : NOTE — This view is criticised in A I H 1939 Bom 149.) 

(’92) 16 Bom 592 (595) (DB), Chunilal Fulchnnd v. Mangnldos GouardJiandas. 

.(■27) 14 AIR 1927 Nag 386 (386) : 104 Ind Cas 503, Tidsiravt v. Cani^at. (T’ser as 
owner cannot be made basis of easement.) 

(’30) 17 AIR 1930 Pat 7 (9, 10): 124 Ind Cas 385 (DB), A^ar^ic Manjhiy. Banmali 
Muherji. (AIR 1926 Mad 728 (FB) followed.) 

(’10) 8 Ind Cas 502 (503) (DB) (Mad), Venhata Varahia Dikshitar v. Sttb-. 
haroya Pillai. (A false plea of ownership would not necessarily preclude the 
acquisition of right of easement.)] 

[See also (’39) 26 AIR 1939 Bom 149 (150) : ILR (1939) Bom 140 : 183 Ind Cas 
*^139 (DB), Bau Bamav.Tukaram. (In this case it is held that while acts done 
under a definite claim of ownership cannot establish an easement a conscious 
assertion of an easement is not necessary.)] 

[But see (’33) 20 AIR 1933 Bom 122 (123) : 144 Ind Ca-s 998 (DB), Tavianbhat 
Shankarhhat v. Krishtacharya Tamanacharya. (Obiter.) 

(■22) 9 AIR 1922 Bom 199 (200) : 46 Bom 200:64 Ind Cos 517 (DB). Dharamdas 
Katishalyadas v, Banchh^ji Dayahhai. (Per Macleod, C. J.)] 

2. See the cases cited in foot-note 1 above. 

/’201 7 AIR 1920 Cal 940 (940) : 62 Ind Cas 633 (DB), Surendra Nath Singh v. 
'<3ird/mri Singh. (16 Bom 592 not followed; A I R 1916 Mad 718 and 34 Cal 51 

<FB), followed.) 

4’89) 26 AIR 1939 Sind 110 (112) : ILR (1939) Kar 307 : 181 Ind Cas 961 (DB). 
Khanchand Jethamal v. Naraindas Pahlaj Bai. (But if plaintiff in witne.sa box 
leads evidence to show that he has been the owner of the land over the statutory 
period he clearly destroys his case as to easement.) 

[See also (’89) 26 AIR 1989 Bom 149 (150) : I L R (1939) Bom 140 : 183 Ind Cas 
189 (DB), Bau Bama v. Tukaram. (Ownership and easement can be claimed in 
the alternative—84 Cal 61 (FB) followed.)] 

3. (’76) 15 Beng L R 861 (365, 366), Modhoosoodhun v. Dissonath Dey. 

(’93) 15 All 270 (282) : 1893 All W N 151 (DB), Wutzler v. Sharpe. 

.(’83) 1883 All W N 66 (67), Jalaluddin v. Asad AH, 

[See (’37) 24 AIR 1937 Nag 38 (39) : 168 Ind Cos 921, Nago v, Mt. Lahani. (A 
right of easement and a right of ownership are mutually exclusive.)] 
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Wlic.e the owneisbip of a property vests jointly in several 
persons, tliey are all owners having a right to use the property m 
wlioh> or in part (per my el per tout) and the mere fact that each is 
txehisivfly enjoying some portion which is undivided from the rest 
cainiot enable the one to aciiuire a right of easement over another plot 
licia e\clu:^ivelv by other cosharers."* See also Note 5. 


All easement can be claimed only by a determinate person or 
iK'isons. A right claimed by the public in general or a section of the 
public, such as a public right of way is not an casement, (see Note 7.) 

See also s. -2 (5) Note 8. 

An act done in the exercise of a statutory duty or right cannot 
filipd 0^1 to create an easement.^ 


13. “As of right.”—The qualification "as of right” lies in the 
words "licc precario" which are found in the expression "nee^i. nec 
clam, nec precario" and mean “without permission or favour. A user 
as of right does not therefore mean a rightful user or a user withou 
trespass- but simply means a user in the assertion of right, as it the 

[See also (’1863) 2 Bom H C K 176 (178), Lalji Batanji v. 

Bam. (In a suit brought to establish a right of ovei 

is not competent to the Comt to enter into and decide upon the plaintifi s Ho 

to an easement over the same.)] 

4. ('25) 12 .MR 1923 Pat 492 (493) ; 87 Ind Cas 736 (DB), Kameshwar 
Singh V. Janardhan Frasad Narain Singh. (A person cannot claim light of 
easement over any portion of the village of which he is a co-owner.) 

(-30) 17 AIR 1930 Sind 34 (35) : 120 Ind Cas 497 i ^4 Sind L B 208 (DB). Gu- 
dkaridas Badhakishandas v. Thirthadas Gokaldas. (32 Cal 837 MIowed.) 
rc I AT-R Bom 545 (545) : 97 Ind Cas 691 (DB), Bajubha% 

^f/ohaZhU v. Lalbhai Mulchand. (Lint property-Right of easement does 

not arise.)] 

5 (-39) 26 AIR 1939 Bang 34 (40. 41) : 18() Ind Cas 477 DB). Murugawa 
Ch.^larv KS A. K Chettyar Firm. (The passage of scavenger across 
Chet tyar • * * . ■ latrine was an act done in the exercise of the statutory 

Tht unLi tL su^ima Municipal Act and could not give rise to an easement.) 




1 (-10) 8 Ind Cas 1196 (1196) (Low Bur), Kyinan v. Set Lan. 

(*181 5 AIR 1918 Oudh 296 (299) : 21 Oudh Cas 78 : 45 Ind Cas 585. Ganesh 
^Prasad v. Khuda Baksh. (Non-permissive user is as of right.) 

2. (’39) 26 AIR 1939 Rang 34 (41) : 180 Ind Cas 477 (DB), Mnrugappa Chettyar 
V. K. S. A. K. Chettyar Firtn. 

(-38) 25 AIR 1938 Pat 423 (425); 177 Ind Cas 315, Dwarka Prasad v. Patna Ctty 
Municipality. (23 Suth W R 52 and AIR 1931 Lah 395, relied on.) 

(’75) 23 Suth W R 52 (53), Alimooddeen v. Wmeer AH. 

3. (’39) 26 AIR 1939 Bang 34 (41) : 180 Ind Cas 477 (DB), Murugappa Chettyar 
V. K. S. A. K. Chettyar Firm. 

(-38) 25 AIR 1938 Pat 423 (425); 177 Ind Cas 315, Dwarka Prasad v. Patna C%ty 
Municipality, (There should be the assertion of a right to act against the will 
of the s^vient owner—23 Suth \V R 62 and AIR 1931 Lah 395, relied on.) 

(’75) 23 Suth W R 52 (53), AlHnoodeen v. Wuzeer Alu 



ACQUISITION OF BIGHT TO EASEMENTS 948 

claimant was the true owner of the right.^ In other words, it means 
an advey'se exercise of a growing right against the servient tenement.® 
In the undermentioned case^ it was held that an enjoyment in such a 
manner as not to involve the admission of any obstructive right in the 
owner of the servient tenement was an enjoyment as of right. As will 
be observed in Arts. 142 and 144 Note 18 it is a fundamental principle 
that where a possession can be referred to a lawful title it will not be 
considered to be adverse, under similar principles an act which is 
traceable to a statutory right will not be deemed to be adverse so as 
to create a prescriptive right under this section.^® A permissive user 
is not a user as of x’ight and cannot be the basis of any prescriptive 
right."^ Whether a user was as of right or not must be decided on a 

(’31) 18 AIR 1931 Lab 395 (397) : 12 Lab 741 : 135 Ind Cas 51 (DB), Ham Samp 
V. Abdul Haq. ('As of right’ is not synonymous with ‘rightfully’—15 Beng L B 
361 followed.) 

4. (’17) 4 AIR 1917 Lab 382 (383) : 1917 Pun Re No. 4 : 37 Ind Cas 788, Sttndar 
V. Nag. 

5- (’70) 13 Sutb W K 344 (344) : 5 Beng L R App 12 (DB), As/car v. Bam 
Manik Boy. 

(’75) 15 Beng L R 361 (365, 366), Modhoosoodhun Dey v. Bissonath Dey. 
iSee also (’09) 3 Ind Cas 271 (273) (DB) (Lab), Sahib iJilta v. Daya Singh.] 

6 . (’83) 7 Bom 622 (524) (DB), Mathuradas v. Bai AmUii. (Enjoyment of light 
and air through apertures in wall.) 

6 a. (’39) 26 AIR 1939 Hang 34 (40): 180 Ind Cas 477 (DB), Murugappa Chettyar 
V. K. S. A. K. Chetlyar Firm. (Right of municipal scavengers to enter on any 
land for the purpose of conserving latrines is a statutory right under the Burma 
Municipal Act and no question of easement can arise in regard to such right.) 

7. (’38) 25 AIR 1938 Pat 423 (425) : 177 Ind Cas 315, Divarka Prasad v. Patna 
City Municipality. (Right to useof municipal drain—Municipality being entitled 
under the Municipal Statute to enlarge, lessen, close up or remove drain— 
Plaintiff’s use of drain held only permissive.) 

(’70) 13 Suth W R 449 (449) (DB), Aukhoy Cootnar v. Mollah Nobee Nowaz. 
(Servient owner resuming the exclusive user of his land occasionally — Dominant 
owner’s user is permissive.) 

(’17) 4 AIR 1917 LaR 382 (383) : 1917 Pun Re No. 4 : 37 Ind Cas 788, Sunder v. 

Nag. (Annual payment for user—User was not as of right.) 

(’93) 16 Mad 304 (304, 305) (DB), Nagappa v. Subba. (Kumki right of landholders 
in South Canara is a right exercised over Government waste by the permission of 
the Government and is not an easement right.) 

(’70) 18 Suth W R 344 (344) : 5 Beng L R App 12 (DB), Askar v. Bam Manik 
Boy. (Possession in case of easements must be exercised adversely to the owner of 
land over which the easement is claimed.) 

(’24) II AIR 1924 All 60 (60) : 74 Ind Cas 481 (DB), Panna Lai v. Bohra Panna 

Lai. 

(’89) 1889 Bom P J 196 (DB), Qanpatrav v. Daji Shamraj. 

(*72) 17 Suth W B 11 (11) (DB), Futteh Alt v. Asgur Ali. (To constitute a 
right of way, the right must not be exercised at the will and favour of the other 
party.) 

(’87) 24 AIR 1937 Lab 320 (321) : 171 Ind Cas 40, AsmatUllah v. Bahmat Ullah. 
iSee also (’84) 21 AIR 1934 Pesh 96 (98) : 162 Ind Cas 141 (DB), Qalun Shah v. 
Nawab Alt. (Where the grant is in the nature of a license and not of an ease¬ 
ment, right of user cannot be acquired by prescription.) 
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consideration of the cliaractoi- of the ground (in the case of a right of 
wny), ilio .-pace for 'ahicli the right is claimed, the relations between 
the parlies and the circumstances in which the user took place.® It 
can, ea-ncrally, only be established indirectly as a matter of inference 
from circumstances.-' ^Vhe^e long open user is proved, the presuvip- 
//oir"" however is, in the absence of other circumstances, that it has 
been as of right.'^'’ This is the general trend of oinnion though it has 

(1900) 2I‘Bom 156 (165) : 26 Ind App 184 : 2 Bom L E 518 : 7 Sar 609 (PC), 
Sultan l:^atvaz Jung v. Bustumji l^anabhoy Byramji Jijihhoy. (Case under 
the Easements Act—Right enjoyed in pursuance of an agreement.) 

(’33) 20 AIR 1933 Cal 539 (541) : 146 Ind Cas 427 (DB), Brajendra Kishore v. 
Iswar Kaibarta. (Every act of fishing by license — There is no enjoyment as of 
right so as to give rise to the customary right of fishing.)] 

8 . (’29) 16 AIR 1929 Bom 144 (147): 116 IndCas231 (DB), Rrtmdcftandm Tnmfca/: 

V. Hari Martand. 

(’30) 26 AIR 1939 Sind 39 (42) : 179 Ind Cas 884, Abdulla Haroon v. MunicU 
2 )al Corporation, Karachi. (The mere fact that plaintiff must have erected build¬ 
ings on the property with the permission of the defendants does not make the 
enjoyment of light and air through the windows of that building permissive.) 

(’38) 25 AIR 1938 Pat 423 (425): 177 Ind Cas 315, Dwarha Prasad v. Patna City 
Municipality. (Municipality enpowered to enlarge, lessen or close up a drain 

under S. 223 (1) of the Bihar and Orissa Municipal Act— Rain water from plaintiff s 

compound flowing into the drain for more than twenty years—KeW plamtiff was 
not acting in assertion of a private right against statutory rights of ^ 

pality, hence the enjoyment was not ‘‘as of right** and the drain could be closed 

by the Municipality—16 Ind Cas 893 referred*) 

(’22) 65 Tnd Cas 509 (510) (DB) (Cal), Mahomed Nural Bug v. Baksu Mandal. 
(Fact that land is waste land does not necessarily show that no easement can be 

acquired over it—8 Cal W N 359 followed.) 

(’ll) 9 Ind Cas 965 (965) (DB) (Cal), Meser Mullick v. Hefieuddtn Mulhek. 
(Because the exercise of the right of way is not proved to be permissive, it cannot 
be presumed to be exercised ‘as of right.’) 

9. (’06) 1906 Pun L R No. 26, p. 95. Mir Mansab Alt v. Muhammad Akbar. 

9a. (’26) 13 AIR 1926 Oudh 237 (238, 239) : 91 Ind Cas 987, Majid Hussain v. 
Faiyaz Hussain. (Rebuttable presumption is used.) 

10 (’26) 13 AIR 1926 Lab 522 (522): 95 Ind Cas 269 (DB), Piare Lai v. Ishaq Lai. 
(An open user continued without interruption for a long time and notshownto be 
attributable to any permission on the owner’s part is prima facie evidence of 
enjoyment as of right—The presumption is that the user is of right.) 

(’76) 24 Suth W R 228 (229), Poorno Chunder Chatterjee v. Shurut Chunder 
Bhuttacharjee. (User for upwards of twenty years proved.) 

(’17) 4 AIR 1917 Mad 386 (388, 389): 35 Ind Cas 749 (DB), Swaminaiha Mxidaly 
'v. VeUi Mudaly. (Case of right to water — 8 Cal W N 359 distinguished on the 
ground that that case referred to right of way.) 

(’26) 13 AIR 1926 Pat 460 (460, 461) : 96 Ind Cas 1010 (DB), Hazir Hussrtin v. 
Aulad Haider. (The rule that presumption from user should be that it is as of 
right must depend not only upon the circumstances of each case but also of each 
particular country—8 Cal W N 359 followed.) 

(*21) 8 AIR 1921 Nag 127 (128) : 61 Ind Cas 569, Hari v. Mahadeo. (14 Suth 
W R 124 followed.) 

(’20) 7 AIR 1920 Lab 354 (355) : 1 Lah 206 : 56 Ind Cas 728, Diwan v. Jagta. 
(’23) 10 AIR 1923 Lab 594 (594) : 83 Ind Cas 538, Bali Bam v. Bela Singh. 
(Thirty years user without permission or not in pursuance of any arrangement — 
Enjoyment of easement is of right.) 
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been held in some cases^^ that such a presumption, though applicable 
tinder the English law, is not applicable in this country where the 
conditions are different. 

The words “as of right” clearly indicate that there must be two 
tenements belonging to different persons. Hence a co-owner cannot 
acquire an easement in respect of the joint property.^^® See Note 5 . 


■<’25) 12 AIK 1925 Lali 344 (345) : 86 Ind Cas 595, Ishaq Lall v. Piuari Lai. 
(AIR 1922 Mad 5 followed.) 

■{ 22) 9 AIR 1922 Mad 5 (6) : 66 Ind Cas 11 : 45 Mad 633 (DB), Kunjayninal v. 

Rathnam Pillai. (User proved — Presumption is as of right_The distinction 

made between case of right of way and right to water in A I R 1917 Mad 386 not 
approved.) 

■<*34) 21 AIR 1934 Pat 11 (13) ; 148 Ind Cas 215 (DB), Radka Kishiui v. Sunder 
Mai, (Long enjoyment in a particular way proved — It is the duty of Court to 
clothe such enjoyment with right.) 

(’22) 9 AIR 1922 Upp Bur 23 (23) : 4 Upp Bur Rul 90 : 70 Ind Cas 915, Mating 
Po Hla v. Maung Po Sein. 

■(’25) 12 AIR 1925 Nag 270 (271) ; 85 Ind Cas 81, Narain v. Ilcravi. (A I R 1920 
Nag 26 followed.) 

(’28) 111 Ind Cas 196 (107) (Lah), Lnbn Singh v. Sunder Singh. (When a right 
of way has been used peaceably and openly without interruption for 20 years its 
user as of right may be legally inferred.) 

(’35) 22 AIR 1935 Lab 937 (938, 939) : 157 Ind Cas 871. hislian Dasv. Behari 
Lai. 

(’32) 19 AIR 1932 Cal 249 (251) : 59 Cal 260 : 138 Ind Cas 193 (DB), Jotindra 
Mohan Milter v. Probodh Kumar Dull. 

•(’37) 24 AIR 1937 Pat 589 (591) : 172 Ind Cas 516, Balahrishna Das v. Shi/am 
Sunder. 

[See however (’38) 25 AIR 1938 Cal 202 (204) : 175 Ind Cas 252, Ilarisadhan 
De V. Radhika Prosad. (Customary right to village pathway — Evidence of user 
of pathway as of right is necessary—Jlero evidence of user openly and without 
obstruction is not enough—Such user is consistent with its being permissive.)] 

11. (’29) 16 AIR 1929 Pat 124 (125) : 115 Ind Cas 884 (DB), Nasirnddin v. Deo- 
kali. (Mere period of long user does not give rise to a presumption that the user 
was ‘as of right’—Hence one who claims a right by reason of long user must plead 
and prove that the user was under a claim of right.) 

•(’23) 10 AIR 1923 Nag 192 (192) : 71 Ind Cas 831, Sonba v. Dattatraya. (Long 
user may not always raise a presumption of grant.) 

•(*13) 18 Ind Caa 211 (211) (DB) (Cal), Baroda Kant Karmakar v. Sreenath Sil." 
(8 Cal W N 359 followed.) 

•(’29) 16 AIR 1929 Cal 642 (543) : 56 Cal 927 : 119 Ind Cas 293 (DB), Siti Kanta 
Pal V. Radha Qobinda Sen. 

•(*28) 10 AIB 1928 Lah 257 (258) :'73 Ind Cas 489, Bela Singh v.DaliRam. (Long 
No proof of user as of right— Held easement not established.) 

[Sm also (’89) 2 O P L R 84 (86), Hira v. Khushalgir. (The fact that the plain¬ 
tiff 8 cattle passed over defendant’s banjar, does not show that the way was used 
as of right.) 

■( 18) 19 Znd Cu M (67) (DB) (Cal), Rameahur Mitra v. Nut Behari Guin. (Pre¬ 
sumption to be drawn from user must always be a question of fact depending on 
oiroamstanoes of each case*.)] 

11^ (*89) 26 ALB 1989 Lah 28 (29) : 182 Ind Cas 498, Onkar Nath v. MuniLal. 
(No easement can be acquired in respect of ventilators in wall which was jointly 
owned. NOTE —But see AIR 1928 Lah 249.) 
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ACt.H'I^mON OF RIGHT TO EASEMENTS 


T)ii 3 aitki-s i'l-om the coi-i-esponcling provisions of the 

Kn.'li-l' erii'tion Act and of the Indian Easements Act in that it 
.1 . us of right in the case of all easements. Under the 

I.-.,, rsh \ci, the w.,rd.s''as of right” are omitted in respect of easements 
(,i r, l.L i.nd under tlie Easements Act the words are omitted m respect 
„f eustunents <n' light and air and of support.'- The result is that 
under tlic .said Acts a tenant can under certain circumstances, acijuire 
for his own benefit as against the landlord, certain easements. 

laider this Act a tenant cannot acquire by prescription (lit;/ 
easement against his landlord, because he cannot be said to use it as 
of j 7V/7(/.'‘ Similarly, where two tenements are owned by the same 
person and are in the occupation of different persons as lessees, one of 
them cannot prescribe against the other. This is based on the principle 
that the pos.session of the tenant is in law the possession of the land¬ 
lord and to allow a right to be acquired by prescription under such 
circumstances would be to allow the landlord to acquire an easement 
right in his own soil.'= But whore .V is a tenant of a certain land under 
B and mans a building on such land .4 can acquire an easement of 
light and air in regard to such building as against C who is a tenant 
of another piece of land under the same landlord. The reason is that A 

12. (19) 6 AIR 1919 Bom 94 (95) ; 49 Ind Gas 963 (DB), Bai Kiivarbai v. Jam- 
aedji Rustomji, 

13. See Peacock on “Easements,” 3i(l Edition, page 457. 

14. {‘fl-i) M All 185 (188): 1892 All W N 38 (FB), Udit Singh v. Kashi Ra7n. 

(’02) 29 Cal 363 (366, 367) (DB), Mani Chandra v. Baikanta Nath. (Tenant 
derives bis right from the lessor, and os the latter cannot have an easement as of 
right against himself so also the tenant cannot have it#) 

(^30) 17 AIR 1930 Lab 119 (119, 120) : 119 Ind Cas 418, Puranv.Ghungar. (The 
presumption always is that possession or user is permissive.) 

(’17) 4 AIR 1917 Cal 681 (685) : 34 Ind Cas 450 (DB), Stfni CJuiJidra v. Alle7i. 

Dclanny. (But he can acquire it by grant.) . » 

(-23) 10 AIR 1923 Cal 8 (9) : 70 Ind Cas 663 : 50 Cal 356 (DB), Ti7ikoyi Pathak 
V. Bain Gopal. (But he can acquire such an easement by other modes such as by 

immemorial user—20 Ind Cas 359 followed.) 

(’17) 4 AIR 1917 Pat 530 (531) : 41 Ind Cas 577 (DB). Krishiia Cha7idraMa7idal 

V. Rain Sahai Katari. 

(’34) 21 AIR 1934 Pat 11 (12) : 148 Ind Cos 215 (DB), Radha Kislien v. Sunder 
' Mai (There cannot be prescription as between tenants of same landlord.) 

(’07) 6 Cal li Jour 218 (222) (DB), Siiab Rai v. Dubai Nagesia. 

(’30) 17 AIR 1930 Pat 7 (10) : 124 Ind Cas 385 (DB), Kartic Manjhi v. Bana- 
^ inali Mukkerji. (But he can claim a right of easement based on immemorial 

user.) 

(’96) 1 Cal W N 151 (152) (DB), Jeenab Ali v. Allabuddin. (But he can acquire a 
way of necessity by implied grant.) 

(’13) 22 Ind Cas 379 (380) (All), Bahadur v. Khushi Rain. 

(’36) 23 AIR 1936 Sind 61 (62, 63) : 30 Sind L R 32 : 163 Ind Cas 137 (DB), 
Mowloo Nanji v, Rochiram. (Tenant holding temporary lease cannot acquire 
right of way by user over land in possession of other tenant under same landlord 
_Enjoyment of easement is not as of right.) 

15. (‘39) 43 Cal W N 636 (638) (DB), Nagendia Nandini v. Priya Nath. 
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is not a tenant in regard to the building.^® As to whether a permanent Section 26 
tenure-holder can acquire an easement against the owner or another Notes 13-14 
permanent tenure-holder, see the undermentioned cases.^^ 

Where an enjoyment has begun as of right, a mere interruption 
for less than a year cannot affect it though constant interruptions, 
even if not acquiesced in for a year, may show that the enjoyment 
was not as of right.^® 

14, “\A^ithout interruption.** — The enjoyment necessary to 
qualify for a right of easement is something very different from actual 
user. A discontinuous easement such as a right of way, or a right to 
use a piece of land at particular intervals or a right to go by boats in 
times of flood or in the rainy season, cannot be actually used every • 
moment of the period of prescription but only at intervals. There may 
be days and weeks and months during which the right may not be 
exercised at all and yet during all these days and weeks and months 
the person claiming the right may have been in full enjoyment of it 
when necessary.' But no easement can be acquired where there has 


16. (’39) 43 Cal \V N 636 (639) (DB), 2^'n<jendra 2^andini v. Priya I^ath. 

[See also (’39) 26 AIR 1939 Sind 39 (44) : 179 Ind Cas 884, Abdulla Haroon v. 
Municipal Corporation, Karachi. (Easement of light and air for building 
owned by tenant but standing on leased land can be acquired against the land¬ 
lord—A I R 1938 All 293 (FB) followed—Case under Easements Act.)] 

17. (’24) 11 AIR 1924 Cal 363 (364) ; 70 Ind Cas 173 (DB), Kali Pada Bose v. 
Fani Bhusan Boy. (In this cose the user of thirty years was traced to a lost 

grant.) 

(’29) 16 AIR 1929 Pat 124 (126) : 115 Ind Cas 884 (DB), Nasiruddin v. Deohali. 
{Obiter —He may acquire.) 

(’20) 7 AIR 1920 Mad 125 (125) : 54 Ind Cos 943 (DB), Narayan v. Lingappa. 
(A-permanent tenant cannot acquire an easement against his landlord — 29 Cal 

363 followed.) 

(’15) 2 AIR 1915 Cal 403 (404, 405) : 31 Ind Cas 549, Madan Mohan v. Sashi 
^Bhusan. (The point was left undecided in the case but it was doubted whether 
easement could be acquired by prescription in such a case.) 

18. (1851) 20 L J Q B 482 (486) : 17 Q B D 267 : 85 R R 455 : 15 Jour 675, 
Eaton V. Swansea \Vaierworks Co. 

Note 14 

1 (’24) 11 AIR 1924 All 97 (98) : 74 Ind Cas 922, Sri Bam v. ManiBavi. (Right 
to irriaate from certain wells—There may have been no irrigation because of ex¬ 
cessive rainfall or because land was allowed to lie fallow—Hence in the absence of 
proof of interruption by defendants, plaintiff’s right was decreed.) 

(’ 16 ) 2 AIR 1916 Cal 694 (596) : 26 Ind Cas 486 (DB), Bam Oopal Sen v. Abhoya 
^ Charan Chose. (Where a plaintiff sues for obstructing the right of way for boats 
in the rainy season, the non-user of the way within two y^rs previous to the in¬ 
stitution of the suit is no bar under Section 26 of the Limitation Act.) 

(’81) 7 Cal 182 (186) : 8 Cal L R 281 : 6 Ind Jur 642 : 4 Shome L B 144 (DB), 
Ki^lash Chunder Chose v. Sonatun Chung Barooie. (Do.) 

(’36) 40 Cal W N 222 (224), Mangulal AgarwaUa v. Chandi Charan Mukherji. 
(’19) 28 Cal W N Ixixii. ( (1919) 1 Ch 24, Level v. Gas Light and Coke Com¬ 
pany criticised.) 

% 
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been no user at aJl}^ 

Tho section roiiuires that the enjoyment should be ‘without 
int<M ) ii('Eion ’ and the explanation thereto enacts that nothing is to 
he con.'itk iv d as an interruption unless — 

1 . there is an actual discontinuance of the possession or 

en joyment; 

•2. ^econflhj : such discontinuance is by reason of the act of some 

person otlier than the claimant himself, and 
‘^.thirdly: such obstruction is submitted to or acquiesced in for 

one year after the claimant has notice thereof and of 
the person making or authorizing the same to be made. 

It follows that the exercise of the right need not be continuous^ 
and that a mere non-user of an easement for a time is not an 
interruption of the enjoyment.'* Thus, where the owner of a house 


('19) 6 ATH 1910 Cal 357 (358) : 51 Ind Cas 372 (DB), Gopal Chandar Sen v. 
Btiukim Bchary Bay. (Cessation of user is not always inconsistant with continu¬ 
ance of enjo 3 ’ment of a right.) , 

(’29) 16 AIR 1929 All 497 (497) : 118 Ind Cas 521, Partay Singhv.Hemraj.^llhQ 
mere failure to exercise the right for a period of two years does not extinguish the 

right of easement.) 

la. (’90) 1890 Bom P J 184, Patel Valahlihhai v. ValaWiai. (Mere proof of exis¬ 
tence of gutter for the statutory period is not sufficient to establish easement to 
discharge the water of a sink through it on to another’s land—Actual passage of 
water must be proved.) 

2. (’03) 30 Cal 1077 (1083) (DB). Budlm Mandal v. Maliat Mandal. (An ease¬ 
ment, to cause the water of a river to flow, by means of bunds erected on the 
claimant’s land, across the servient tenement, on to the dominant tenement may 
1)0 established by twenty years’ user during the periods of draught, when it 
could be taken advantage of, although the exercise of the right may not e 
continuous.) 

('ll) 9 Ind Cas 69 (70) (DB) (Cal), Ghasiravi v. Asirhad, (Proof of substantial 
enjoyment of the right for the requisite period is enough.) 

(’35) 22 AIR 1935 Cal 282 (283) : 155 Ind Cas 833, Jogesh Chandra Boy v. Sin. 
Sachchhandra. (A person may be said to be in enjoyment of a right of way 
during a period of time, though he does not use the way every moment.) 

(See also (’29) 16 AIR 1929 Cal 286 (287) : 56 Cal 161 : 110 Ind Cas 422, Betnn 
Behan, v. Bavinath Ghatak. (Where a person is taking water during monsewn 
thiWh an artificial channel for nearly 32 or 35 years into his own field for 
irrigation purposes by cutting an ail of another’s field at a particular place 
during the monsoon, such user cannot be said to be of a temporary nature and 
the right to take such water can be acquired by prescription.)] 

3 (’41)^5 Cal W N 486 (487), Abdul Hamid v, Ahmed AH. (But user of a path- 
vVay only once in the period of twenty years is not enough to establish the ease¬ 
ment under this section.) 

(’29) 16 AIR 1929 All 497 (497) : 118 Ind Cas 521, Partab Singh v. Hemraj, 
(Mere failure to exercise right within two years before suit does not extinguish 


easement.) 

(’35) 22 AIR 1935 Cal 282 (283) : 155 Ind Cas 833, Jogesh Chandra Roy v. om. 

Sachchhandra. 

(’74) 22 Suth W R 340 (341), Sheikh Muhammad Ansure v. Sheikh Sefatoollah. 

(Temporary non-user during rainy season.) 

(■18) 5 AIR 1918 Oudh 296 (298) : 45 Ind Cas 585 : 21 Oudh Cos 78. Ganesh 
Prasad v. Khuda Baksh. (To establish right of way it is not necessary to show 
that the right was exercised at every moment of time during the statutory period.) 
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ceases to use the way to it because the house is for a time unoccupied. Section 26 

or where a farmer desists for a time from exercising a right of pasture Note 14 

because he happens to have no pasturable cattle or because by reason 
of draught or some other cause the herbage is scanty or unwholesome, 
it cannot be said that the enjoyment has been “interrupted” within 
the meaning of the section.* 

A non-user of the right may be an interrux^tion if it is caused by 
reason of an obstruction of a person other than the claimant himself.® 

In other w’ords, the non-user must be the effect of a prevention of the 
user by some person acting adversely to the claimant.® In the case 
of affirmative easements, such adverse act must consist in doing some 
act on the servient tenement or in taking legal i>roceedings for the 
direct interference with the servient owner’s rights of ownership. In 
the case of negative easements, it must consist in doing some act on 
the servient tenement. Proof of circumstances which merely negative 
assent on the part of the servient owner to the enjoyment of the 
easement claimed, or evidence of dissent such as a protest unaccom¬ 
panied by actual obstruction, is not sufficient to support a plea of 
interruption." AYhere in the process of acquisition of an easement of 
light and air through certain windows the dominant tenenient was 
burnt down and was rebuilt with windows corresponding to the old 
windows, it was held that the temporary discontinuance of the 
enjoyment was not an “interruption” as it was not by reason of any 
obstruction by the servient owner or other person.® In the undermen¬ 
tioned case®® it was held that the mere filling up of a channel would 
not necessarily constitute obstruction if no water for puri>ose3 of 
irrigation was required at that time and there was no refusal by the 
defendants to re-open the channel when wanted. 

4, (’75) 1 Cal 422 (430): 25 Suth W R 228 (DB). Sham Churn Auddy v. Tariney 
Churn Banerjee. (The term ‘interruption’ in the section is altogether inapplic¬ 
able to any voluntary discontinuance of the user by the claimant himself.) 

(’19) 6 AIR 1919 Cal 357 (358) : 51 Ind Cas 372 (DB), Gopal Chandra v. Bankivi 

Bihari. 

5, (’75) 1 Cal 422 (429): 25 Suth W R 228 (DB), Sham Churn Auddy v. Tariney 
Churn Banerjee, 

6 , (’75) 1 Cal 422 (429): 25 Suth W R 228 (DB), Sham Churn Auddy v. Tariney 
Churn Banerjee. 

(’85) 22 AIR 1935 Cal 282 (283) : 155 Ind Cas 833, Jogesh Chandra Roy v. Sm. 

Sachchhandra. (The term ‘interruption’ refers to an adverse obstruction and not 
to a mere discontinuance of user.) 

7, (’19) 6 AIR 1919 Bom 94 (95, 96) : 49 Ind Cas 963 (DB), Kuvarbai v. Jam- 
sedji Rustamji. (Legal notices by servient owner.) 

(’31) 18 AIR 1931 Lah 395 (398) : 12 Lah 741 : 135 Ind Cas 51 (DB), Ram Sarup 
V. AbdtU Haq. 

(’16) 3 AIR 1916 Mod 1001 (1004) : 31 Ind Cos 528 (DB), Muthu Goundan v. 

Ananta Goundan. 

8 , (*22) 9 AIR 1922 Bom 3 (4) : 46 Bom 448 : 67 Ind Cas 250 (DB), Ralan Lai 
Bhola Ram v. Qttlam Husen Abdul Aft. 

8 a. 1 Mandal v. 

Jadablal Gangopadhya. 
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A (liscoiuinuancG of enjoyment, even though it may be by reason of 
an obstruction by a person other than the claimant, is nevertheless not 
an interruption unless such obstruction is submitted to or acquiesced 
iii f-i)' one ijear after the claimant has notice thereof and of the person 
making or autlaorising the same to be made.^ In order to negative 
aciuicsconcc in, or submission to, obstruction, it is not necessary for 
the party obstructed to have brought a suit or taken any active steps 
to remove the obstruction; it is enough if he has communicated to 
the party obstructing that he does not submit to or acquiesce in it.''^ 


The word “interruption.” (not acquiesced in), is not confined to 
the case of intermediate obstructions in the course of the period of 
enjoyment of twenty years mentioned in the statute, but is capable of 
being applied to the case of an obstruction or hindrance at the latter 
part of tlie iieriod of twenty years so as to prevent the actual enjoyment 
for the full period of twenty years without interruption from taking 
idaCG. Thus, if the enjoyment has lasted nineteen years seven months 
and then there is an obstruction, and eight months thereafter a suit 
is filed, the enjoyment must be deemed to have continued up to date 
of suit.^* In Flight v. Thomas, Tindal, C. J., referring to the word 
‘interruption’ used in the English Prescrij)tion Act, observed as follows . 


“ There is nothing in the word itself which necessarily confines 
its meaning to an obstruction in the middle or course of the 
enjoyment; ,and no authority has been cited to show that an 
interruption for the last three months of the period of twenty 
years is to be considered as different in itself, or in its legal 
consequences, from an interruption of the same duration in the 

middle of the twenty years.” 


A contrary view, namely that the explanation does not apply to 

an interruption at the end of the ijeriod of twenty years, has been held 

9 (’67) 7 Suth W R 367 (367) (DB), Boif Ltichmee Pershad v. ML Fuzeehitoo- 
nissa Bibee (A wrongful interruption of right of user of a channel to permit the 
egress of water collecting on plaintiff’s land would not necessarily destroy 
the right of user, unless such interruption has been acquiesced in by the 

plaintiff.) 

(’29) 16 AIR 1929 All 382 (384) ; 116 Ind Cas 806, Municipal Board, Pilibhit v. 
Khalil-ul'Bahiman. (Acquiescence not proved — Explanation 2 to S. 15, Ease¬ 
ments Act, which corresponds with explanation to this section, does not apply.) 

10. (’ 77)1 Mad 336 (339): 1 IndJur802 (DB), Subra7nania Iyer v. Raniachandra. 

(’20) 7 AIR 1920 Nag 26 (28) ; 54 Ind Cas 936 : 16 Nag L R 76, Ramachandra 

Y. Venkat Rao. (The question whether there has been submission to or 
acquiescence in an obstruction is one of fact.) 

(1864) 31 L T 684 (687) : 23 W R (Eng) 163 (164) : 44 L J C P 66 : L R 10 C P 
108, Qlover v. Coleman. 

11. (’18) 5 AIR 1918 Lah 23 {*25) : 1918 Pun Re No. 43 : 46 Ind Cas 17, Sawan 
Singh v. Chattar Suigh. (Where the period of obstruction is less than one year 
the obstruction may, for the purposes of calculating the period of twenty years, 
be ignored.) 

12. (1839) 52 R R 463 (478) : 11 A & E 688 : 3 P & D 442. 
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in the undermentioned cases.^^ It is submitted that this view is not 
correct. 

The explanation does not, however, apply, where there has been 
no interruption before suit. Thus, where the servient owner files a suit 
nineteen years and some months after the dominant owner has begun 
to enjoy the easement, the latter cannot say that under the explanation 
he can add the period subsequent to suit as interruption not acquiesced 

in for more than a year,^^ 


Although a mere non-user of an easement is not, as has already 
been seen, an interruption of the enjoyment, it may, under particular 
circumstances, show that the right has been abdiidoned, and the 
easement thus destroyed.^^ No hard and fast rule could, however, be 
laid down as to what would or would not constitute a discontinuance 
of the enjoyment or abandonment where there has been no user of it 
for a particular period. Obviously the question must depend upon 
the circumstances of the particular case and the nature of the right 
claimed.'^* A mere non-user for a time, if the circumstances are not 
such as to indicate an intentional abandonment of the right would 
not, even if such non-user extends to two or three years, be sufficient 
to destroy the right.In the undermentioned case^® the non-user of 


13. (’27) 14 AIR 1927 Mad 238 (239) 


98 Ind Crts 886, Enma Krishnoi/Ud v. 


Baitaya. j i 

(•05) 1905 Pun L R No. 203, p. 680 : 1905 Pun Re No. 73, Aviw Uaxdar bhah v. 
Bajja. (The word ‘interruption’ applies only to cessation of enjoyment followed 

by a further period of enjoyment.) 

14 . (-24) 11 AIR 1924 Lah 628 (628) ; 75 Ind Cas 608, Chiragh Din v, Ghulam 

Muhammad. , t>i o 4 

15. (’25) 12 AIR 1925 Rang I37 (139) : 2 Bang 534 : 84 Ind Cas 1003 (DB), S. A. 

Christopher J. A. Cohen. ,, , . 

(’86) 1886 Pun Be No. 38, Ghulam Muhammad v. Gulsher Mohamed Khan. 

16. (’99) 26 Cal 693 (597): 3 Cal W N 610 (DB). Janham Chowdhurani v. Bindu 

Bhashini Choudhurani. • o j 

PIO) 7 Ind Cas 813 (813, 814) (Cal), Poran Ghosh v. Netax Snndar Boy. 

(■19 6 AIR 1919 Pat 185 (187, 188) : 49 Ind Cas 762, Mewa Sao v. Idasxruddzn. 
(Non user during the time the old building was pulled down and a new one con- 
Btrueted in its place—Held there was no abandonment.) 

(•73) 20 Suth W R 188 (188) (8 B), Baj Behari Boy v. Tara Perdxad JIoja 
(’ 69) 12 Suth W R 519 (520)(DB), JuguUxundlioo ChucTterhtMy v. Jagul CMmder 


Chowdhury. ^ j 

(•04) 6 Bom L R 287 (288) (DB), Vinayak v. Mariand. 

17. (’80) 1880 Pun Be No. 68, Churrut Singh v. Simboo. 

1886 Pun Re No. 88, Ghulam Muhammad v. Gulaiicr Muhammad Khan. 
(Non-user may amount toabandonment when considered with othercircurastances.) 

(’10) 7 Ind Cas 818 (814) (Cal), Poran Gosh v. Netai Sundar Boy. 

(’19) 6 AIR 1919 Pat 185 (187, 188) : 49 Ind Cas 762, Mewa Sao v. Nasxruddxn, 
(Mere non-user does not amount to abandonment.) 

(But see ('05) 1905 PunL BNo. 203, p. 680:1906 Pun Be No. 73, Amir Haidar 
Shah V. Fajja. (Submitted not correct.) 

18. (’70) 14 Suth W B 79 (80) : 6 Beng L R App 66 (DB), Haridas Nandi v, 

Jadunaih Dntt. 
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\COri:=^ITIOX or RICtHT to easements 


Section 26 ^ right of way for six years was held to show that the right was 

Notes 14-15 abandoiK'tl. \\’lK’ro tlio dominant owner himself created an obstruction 

of a pci-iiuinont character tlius incapacitating himself from using the 
ijglit, and t)iis liappened at a time when the dominant owner had not 
yet acv]niied hy prescription the easement, it was held that his act'did 
not amount to an abandonment of an easement inasmuch as abandon¬ 
ment inii)licd that the easement had already been acquired. At the 
same time, it was held that the act amounted to a discontinuance of the 
enjoyment of the right so that during the period that the obstruction 
existed it could not be said that the person was in the enjoyment of 
tlie riglit within the meaning of this section.Where there is a fight 
of way between fixed termini and the servient owner points out a 
different pathway, there is no interruption of the easement, the right 
being one to pass from one point to the other, not necessarily by the 
shortest route or by a xmrticular route.-*^ See also Note 9a to section 2 
sub-section (5). 

In April 1892, B, the servient owner, dispossessed A, the dominant 
owner from the dominant tenement. A thereupon sued B for possession 
of the dominant tenement under section 9 of the Specific Relief Act 
and obtained possession in June 1895. Between 1892 and June 1895, A 
could not, and was not, enjoying the easement (which was a right 
of way over b’s land) though there was no obstruction by B by any 
act done on the servient tenement. After A obtained possession, B 
obstructed A in the exercise of the right of way and A thereupon filed 
a suit for a declaration of the right in November 1895. It was held that 
the cessation of the user from 1892 to 1895 was not consistent with the 
idea of continuance of the enjoyment and that consequently he did not 
acquire any right of way.^^ 

IS. “ For twenty years.” — A right to an easement is not 
indefeasibly established by an enjoyment for less than twenty years.^ 

19. (’76) 1 Cal 422 (429, 430): 25 Suth W R 228 (DB), Sham Churn Auddy v, 
TarUiey Churn Banerjee. (As the discontinuance of the enjoyment was voluntary, 
it was not an i 7 iterruption within the meaning of the section.) 

20. (’29) 16 AIR 1929 Pat 124 (125) : 115 Ind Cas 834 (DB), Nasiruddin v. 
Deokali. (A cose of discontinuous, non-apparent positive easement.) 

21. (’99) 26 Cal 593 (597): 3 Cal W N 610 (DB), Janhavi Chowdhurani v. Biiidu 
Ba$hini Chotidhurani. (At whatever time the suit is brought the enjoyment 
must be found to have continued till within two years of that time.) 

Note IS 

1, (’75) 7 N W P H C R 293 (295) (DB), Jogal Kishore v. Mulchand. 

(’99) 1899 Pun Re No. 68 : 1900 Pun L R No. 5, Sharaf Husain v. Iia7n Kisheti 
Das. 

(’18) 5 AIR 1918 Lab 23 (25): 1918 Pun Re No. 48 : 46 Ind Cas 17, Sawnn Singh 
V. Chattar Si7igh, 

(’78) 2 Bom 660 (662) : 3 Ind Jur 278 (DB), Sariibai Jit7nal v. Bapu Ha7'har 
Sohoni. (Where there has been no appropriation of light and air through an 
aperture for the statutory period of 20 years, no right of easement is created 
thereby.) 
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At any time within that period the owner of the servient tenement 
may sue for redress and the claimant to the easement cannot rely on 
a plea of prescription in answer.^ But though an enjoyment by the 
dominant owner for less than twenty years does not give him any 
right against the servient owner, he has sufficient interest as against 
trespassers to maintain a suit against them for relief.^ 

The period of twenty years or more of enjoyment must end 
within two years before the institution of the suit.* Otherwise, the 
claimant to the easement cannot succeed.® If the period of twenty 

(’71) 16 Suth W R 198 (199) (DB), Bajah Bijoy Keshvh Boif v. Obliotf Chum 
Ghose. (The finding that the right claimed has been enjoyed 'for a good many 
years’ is quite insufficient.) 

(’73) 20 Suth W R 283 (283), Juggessur Singh v. Nund Ball Singh. (This is so 
as regards both rights of way and rights of water.) 

(’75) 25 Suth W R 15 (16), SkeikJi Hubeebul Ilossein v. Seikh Shahamut AH. 

[See also (’21) 8 AIR 1921 Mad 627 (629) : 70 Ind Cas 367 (DB), Sivananjiah v. 
Sithay Goundar. (A mere user which has not ripened by prescription (in this 
case by 60 years’ enjoyment against Government) would not give any right upon 
which an action could be founded.)] 

2. (’75) 7 N W P H C R 293 (295) (DB), Jogal Kishorc v. Mulchand, 

(’24) 11 AIR 1924 Lah 628 (62&) ; 75 Ind Cas 608, Chiragh Din v. Ohulam 
Muhammad. 

(’22) 9 AIR 1922 Bom 83 (84) : 67 Ind Cas 356 : 46 Bom 827 (DB), Kashi Bai 
Kalidas v. Vallabai. (Redress by way of injunction.) 

(’28) 15 AIR 1928 Bom 312 (315): 113 Ind Cas 525 (DB), Ballubhai v. Bhimbhai. 
(Case under Easements Act.) 

(’72) 19 Suth W R 194 (195) : I A Sup Vol 175 : 12 Beng L R 406 : 3 Sar 236 
(PC), Elliott V. Bhoobun Mohun Bonnerjee. (Building commenced before expiry 
of 20 years.) 

[See (’28) 15 AIR 1928 Nag 91 (91) : 109 Ind Cas 281, Abdul Baheman v. Mul- 
chand. (Removal of support of wall before accrual of right of easement by pres¬ 
cription by neighbour is not actionable.)] 

3. (’16) 3 AIR 1916 Mad 442 (443) : 30 Ind Cas 9Q9{D\i),Anant}ui Desikachariar 
V. Viswanatha Mudaly. (Injunction can be claimed against the trespasser.) 

(’96) 5 Mad Ij Jour 24 (25) (DB), Acchanna v. Venkamina. (He can, in the pro¬ 
cess of acquisition, claim as against a person not the servient owner that he shall 
not be obstructed in his enjoyment.) 

(’10) 6 Ind Cas 266 (266) : 34 Mad 173 (DB), Kondappa Bajan v. Dwara Konda 
Suryanarayana. 

(*14) 1 AIR 1914 Sind 24 (25) : 8 Sind L R 218 : 27 Ind Cos 999 (DB), Gobind 
Bam V. SaberhatuUah. (6 Ind Cas 266 and 20 Cal 834 followed.) 

4 . (*14) 1 AIR 1914 All 68 (69) : 24 Ind Cas 126 (DB), Muhammad Maroof v. 
Sultan Ahmad. (Case under Easements Act.) 

(’76) 24 Both W B 295 (290) (DB), Baboo Luchmec Perahad Narain Singh v. 
Tiluckdharee Singh. 

(’74) 23 Suth W R 401 (401), Qopee Chand Setia v, Bhoobun Mohun Sen. 

(’15) 2 AIR 1916 Bom 284 (285) : 40 Bom 401 : 33 Ind Cos 192, J5ai Bhicaji v. 

Perojahaw Jiwanji. (Case under Easements Act.) 

(’78) 1878 Pan Re No. 25, Fatteh v. Himmai. 

(’19) 6 AIR 1919 Cal 357 (357): 61 Ind Cas 372 (DB), Oopal Chatidra Sen v. 
Bankim Behary Bay. (Mere proof of enjoyment for 20 years is not enough.) 

5- (’19) 6 AIR 1919 Cal 857 (357) : 51 Ind Cas 372 (DB), Qopal Chandra Sen v. 
Bankim Behary Bay. 
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years has cnrlctl v. itliin two years of the suit, it does not matter if 
there Ikis l een a .sul)soquent interruption for more than a year.®* A 
title 1 -- an casement under the section is not complete by the mere 
efUuxion of Uie period of twenty years. How^ever long the period of 
onjoynicnt may have been, no absolute or indefeasible right can be 
auxuired until the right is brought in question in some suit.® In other 
word.s, it is the filing of the suit that enables the easement to be 

acquired.' 


Since the enjoyment referred to in the section is not by aciwaiuser,® 
it is not necessary that there should have been actual user within two 
>'cars next before the institution of the suit.® In this view illustration 
(b) to the corresponding sections of the Acts of 1871 and 1877 which 
indicated that actual user within two years next before the suit was 
necessary"* was against the terms of the section^® and was consequently 
omitted in the present Act. 


Tlie same easement must have been enjoyed for the period of 
twenty years referred to in the section. Where during the course 
of enjoyment the easement is altered so as to impose additional 
ueio burden on the servient tenement, a fresh period of twenty years 
enjoyment is necessary to acquire the right.^^ The principle is t a 
the ow’ner of a dominant tenement cannot, by increasing the burden, 


5a. (’38) 25 AIR 1938 Pat 423 (425) : 177 Ind Cas 315, Dwarha Prasad v. Patna 
Cit\j Munici'palxiii. 

6. (’29) 16 AIR 1929 Cal 542 (543) : 56 Cal 927 : 119 Ind Cas 293, S%t%KantaPal 
v. Radha Govinda Sen, 

(’20) 7 AIR 1920 Mad 541 (541, 542) : 60 Ind Cos 171 (DB), Nachxyarayan v. 
Narayna Ooundan, 

7. (’16) 3 AIR 1916 Mad 1001 (1003) : 31 Ind Cas 528 (DB), Mutlm Goundan 

V. Anantha Goundan. (Case under Easements Act.) , , „ 

ri6^ 3 AIR 1916 Sind 29 (31) : 33 Ind Cas 615 : 9 Sind L R 101 (DB), Premjt 

^ iidto f Vi^ain M (The period of 20 years is not a period ‘in gross' but 
the^20 years immediately preceding the institution of the suit or ending not more 

(•IsTirAIR 1923 Oudh Vo (30) : 72 Ind Cas 909, Basdeo Singh y. Bhagwat 
Prasad, 


S. See Note 14. 

9 . (’19) 6 AIR 1919 Cal 357 (358) : 51 Ind Cas 372 (DB), Gopal Chandra Sen v. 
Bafikim Behary Bay. 

(’10) 9 Ind Cas 69 (70) (DB) (Cal), Ghashiravi v. Asirhad, 

9a. (’73) 20 Suth W E 283 (283), Jiiggessnr Singh v. mindlal Singh. 

10. (’81) 7 Cal 132 (135, 136) : 8 Cal L R 281 ; 5 Ind Jur 642: 4 Shome L B 144 
(DB), Koylash Chunder Ghose v. Sonat^n Chung Barooie. 

. [See also (’99) 26 Cal 593 (596, 597): 3 Cal WN 610 (DB), Jan7iaviC?iowdft«ran» 
V. Bindu Bashini Choudhurani. (Though proof of actual user is not neces^ry, 
yet the cessation of user must be consistent with continuance of enjoyment.JJ 

11. (’02) 26 Bom 374(377,378): 4 Bom D R 34 (DB), Pai Hariganga v. Tricam- 
lal Eedareshwar. 

(’26) 13 AIR 1926 Nag 474 (475) ; 96 Ind Cas 546, Badri v. Jafarbha%, 
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by alteration, increase his I’ight.'^ Thus, where new windows were 
built which did not receive the same cones of light or a substantial 
part thereof as w'ere received by the old windows, it was held that 
the easement claimed in respect of the new windows was different 
from that claimed in respect of the old windows, and can only be 
acquired by twenty years’ enjoyment of the light through the new 
windows.On the same principle, no easement can be claimed to 
spread the branches or the roots of a tree on the neighbour’s land 
without liability to have them cut.^^ The reason is that a growing 
tree is always in a state of change in extent and space by the growth 
of twigs, etc., and cannot be enjoyed as the same easement for any 
length of time.^® 


12. (’20) 7 AIR 1920 Cal 268 (268) ; 58 Ind Cas 854 (DB), Stiresh Chandra Bis¬ 
was V. Jogendra Nath Sen. (Alteration of dominant tenement.) 

(’22) 65 Ind Cas 579 (579) (DB) (Cal), RamKuviarMajwndarv. MohimChandra 
Dutta. (When a particular mode of user is not heavier than the mode of user 
proved, the plaintiff may be allowed to use it in that particular way, e. g., the 
user of a way for horses may include the right to lead smaller animals as well but 
not larger animals or loads.) 

(’13) 19 Ind Cas 984 (986) (All), Jamna Prashad v.Gopinaih. (Passage used for the 
sweepers, maids and ladies of a household could not bo used as a passage for males 
also as it amounted to an aggravation of the casement.) 

<’24) II AIR 1924 Lah 387 (388) : 69 Ind Cas 406, Nans Raj v. Mnlawa Mai. 
(Where defendant had acquir^ the right to use the roof over plaintiff’s room as 
an open space, he will not be justified in building over that portion and increase 
the burden on the servient tenement.) 

(’26) 97 Ind Ca.s 169 (169) (DB) (AH), Oajadhar v. Kishori Pal. 

{See also (’15) 2 AIR 1915 Sind 12 (12, 13) : 28 Ind Cas 169, A?/oo675»mif v. 
Muluimmad Silenian. (If he increases burden, proper remedy is injunction.) 

(’32) 19 AIR 1932 Cal 249 (254) : 59 Cal 260 : 138 Ind Cas 193 (DB), Jotindra 
Mohan Milter v. Prohodh Kumar Dull. (Adjoining premises — Construction of 
drain with consent_Right limited by particular purpose — Additional burden 

cannot be imposed.)] 

13. (’02) 26 Bom 374 (377, 378) : 4 Bom L R 34 (DB), Bai Hariganga v. 
Tricamlal Kedareshwar. 

14 . (’26) 12 AIR 1926 Bora 446 (447) : 89 Ind Cas 191 (DB), Keahav Krishna v. 
Shankar Mahadeo. (19 Bom 420 followed.) 

(’96) 19 Bom 420 (427) (DB), Hari Krishna v. Shankar Vilhal. 

(’04) 31 Cal 944 (948) : 8 Cal W N 710 (DB), Lakahmi Narain Danerjee v. Tara 
ProBonna Banerjee. 

(’09) 2 Ind Caa 280 (232) : 6 Nag L R 62, Udeaingh v. Oaneram. 

(’02) 24 All 499 (600) : 1902 All W N 169, Behari Lai v. Ohiaa Lai. 

{See (’18) 6 AIR 1918 Bom 68 (70) : 43 Bom 164 : 47 tnd Cas 629 (DB), ris/ini* 
Jagannaih v. Vaaudec Baghunath.} 

{See also (’29) 114 Ind Cas 612 (612) (Oudh), Abdul Haq v. Shahamat AH. 

{Queere _ Whether easement can be claimed to collect fruits falling upon 

neighbour’s land from a growing tree.)] 

[But see (’93) 17 Bom 745 (747) (DB), NaikParaotam Ohela v. Gandrap Fatelal 
Ookuldas. (Assumed to be an easement right.)] 

15 . (’09) 2 Ind Cas 230 (282) : 6 Nag Ii B 62, Udeaing v. Ganeram. (1 Rolle 
393; (1896) A C 1 and 19 Bom 420 followed.) 
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Tlio quo'iif'n wiictlier the f>in}ie easement has been enjoyed during 
a particular period is a question of fact. Where the light received 
tlirouuh certain new apertvares is the same or a substantial part of 
thr cone of light received through the old windows, the easement 
cannot l/O consi<lered to have been altered so as not to constitute the 
saynr casement.^'' Where A had enjoyed an easement over B’s lane 
for allowing a’s sweepers to walk and cleanse A’s privy for a certain 
number of times a year, and during the course of enjoyment the 
Municipality made a rule that municipal servants should clean the 
privies daily and such servants began thereafter to cleanse A’s privy 
daily, it was held by the Privy Council that the easement did not 
become materially different so as to prevent the periods prior and 
subsequent to the change being tacked on.'" Similarly, where the 
same channel was used to take w'ater from a tank, but the water 
was taken through different openings, it was held that the easement 
was not different.^'* So also, an easement of way cannot be deemed 
not to be the sayne easement where the termini are fixed, though the 
servient owner can point out the route from time to time. 


It is not necessary that the same person or individual should 
liave enjoyed the easement for the whole of the tw'enty years. Where 
A, B and c have been successively in possession of the dominant 
tenement and have enjoyed an easement right over the servien 
tenement, C can tack on the period of his own enjoyment to the 
periods of enjoyment of the easement by A and B in order to ma e 
up the statutory period of twenty years."® The principle that one 
trespasser cannot tack on his possession to that of another fc^ c aim¬ 
ing a prescriptive title to the oionership of the property does not 
ajiply to easements which are appurtenant to the land an are no 

personal rights."®® 

Where a right of pasturage was claimed by all the villagers over 
certain land ^hich they alleged they had enjoyed as a p^ture for over- 
twenty years it was held that some of the viUagers might have enjoyed 
it for the prescriptive period but it could not be the case with all of 
them. Hence such r ight could not be established under this section.- 

16. (’04) 7 Bom L B 73 (75), Framji Shapurji v. Framji Edulji. 

17. (’86) 13 Cal 136 (142) : 13 Ind App 77 (PC), Jadiilal v. Gopala Chandra. 

18. (’ll) 9 Ind Cas 69 (70) (DB) (Cal), Ghashiravi v. Jsirfcad. 

19. See Note on “Extent of easements” in Note 9a to S. 2 sub-section (5). 

20. (’37) 24 AIB 1937 Nag 38 (39) : 168 Ind Cas 921, Nago v. ML Lahani. 
(AIK 1917 Nag 7 distinguished.) 

(’22) 9 AIB 1922 Upp Bur 23 (24) : 4 Upp Bur Kul 90 : 70 Ind Cos 915, Maung 
Po Sla V. Mating Po Sein, 

(’18) 5 AIB 1918 Oudh 296 (299) : 45 Ind Cas 585 : 21 Ondh Cas 78, Oanesh 
Prasad v. Khuda Baksh. (Periods of enjoyment by successive tenants of 
dominant heritf^e can be tacked.) 

20a. (’37) 24 AIK 1937 Nag 38 (39) : 168 Ind Cas 921, Nago v. ML Lahani. 

20b. (’38) 42 Cal W N 1102 (1104), Abdul Hosain v. Sadai Gobinda, (There is 
no reference in the judgment to the question whether nn easement can be acquired 
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The requirement of twenty years’ user is not applicable to Section 26 
easements that may be acquired in other ways than by prescription, Notes 15-16 
e. g., by contract^^ or custom.-^ 

AVhen the enjoyment is once “interrupted” within the meaning 
of the explanation, a fresh user for the full period of twenty years 
must be shown in order to establish a right of easement : the user 
prior to the interruption cannot be added on to the period subsequent 
to the interruption."^ 


16, Sixty years* user necessary against Government. — 

Under the Acts of 1871 and 1877 there was no provision corresponding 
to sub-s. (2) and there was a conflict of opinions whether the twenty 
years’ rule applied to rights of easement claimed by prescription 
against Government. According to one view the Crown was not 
affected by S. 26 at all^ and this was based on the general principle 
that “the law is prima faciB made for subjects only: at all events 
the Crown is not reached except by express words or by necessary 
implication in any case where it would be ousted of an existing 
prerogative or interest.”^ According to another view the section would 
apply even against the Crown."* Sub-section (2) of the present section 


by an indefinite body of persons like the inhabitants of a village—As seen in 
Section 2 (5) Note 8, an easement can be vested only in a dctenninate person or 
persons.) 

21. (’75) 23 Suth W R 290 (290), Kallaram Dhur v. Jogttl Kisliore Surmah. 

[Sec also (’97) 1 Cal W N 96 (98), Sreemati Soojan Bibi v. Shavied Ali. (Ease¬ 
ment acquired by virtue of decree—Obstruction—-Suit need not be within two 

years of obstruction.)] 

22. (1900) 2 Bom L R 454 (459) (DB), Nathubhai v. Choksi Chaganlal. 

(’97) 20 Mad 389 (390) (DB), Palaniandi Tevan v. Puthirangouda Nndan. (No 

fixed period.) ^ i * 

(*13) 20 Ind Cas 467 (467) (Oudb), Jai Jai Bam v. Sanwal Singh. (A right to 

graze cattle can be subject of a customary right.) 

23 (’38) 25 AIR 1938 Pat 423 (424, 425) : 177 Ind Cas 315, Dwarka Pras^ v. 
Patna City Municipality. (But ‘interruption’ for a year or more will not nullify a 
right already acquired by twenty years’ enjoyment where the period of twenty 

years boa ended within two years of the suit.) 

(’14) 1 AIR 1914 All 323 (324) : 25 Ind Cas 405 (DB), Kedar Nath v. Sohan Lai. 

(Case under Easements Act.) 

Nnte 16 


1 . (*90) 14 Bom 213 (220) Secretary of StaUv.Mathurabhai. (NOTE — The 

head-note to this report is misleading as observed in 5 Ind Cos 621 (626).) 

(’27) 14 AIR 1927 Sind 270 (271, 272) : 86 Ind Cas 757 : 21 Sind L K 195 (DB). 
Qanga Bam v. Secretary of State. 

[See also (’ll) 11 Ind Cas 180 (181) : 39 Cal 63 (DB), Abhoy Charan Jelia v. 
Dwarka Nath Malo.l 

2. Maxwell, 6th Edition, page 244 cited in A 1 R 1927 Sind 270 (271). 

[See also (’74) 1 Bom 7 (9) (DB), Oanpat Puiaya v. Collector of Kanara. 

(’10) 6 Ind Cas 621 (626) : 34 Bom 618 (DB), The Government of Bombay v, 
Usufali Salabhai.} 

3. (’84) 10 Cal 214 (218) (DB), Arean v. Bakhal CHunder Boy. (Assumed.) 

(’86) 8 Mad 467 (471) (DB), Viresa v. Tattayya. (Do.) 
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Notes 16-17 


now make? it cloav that an easement can he acquired even against 
the Cviiwn iy an oujoymont for sixty years. 

}\v .'1 oi’tUr tliat tliat sub-section may apply, it is necessary that 
f P pr.'.iu’rtv over ^^■lhch a right is claimed “belongs” to Government. 
I: 1 k\s been’ lu ld by the High Court of Allahabad in a case arising 
undM' the corresponding section of the Easements Act that the words 
“belongs to Government” mean belongs to Government at the date 
the raZment U claimed in suit and not at some anterior period. Thus, 
if lit tiie date of the suit the Government is not the owner but has 
transferred the property to X, the sub-section will not apply. But 
the High Court of Madras has held that the words “belongs to the 
Government” refer to the period during which the easement is enjoyed 
and not to the time of the suit.“ In that case there was an enjoyment 
for forty years of land belonging to Government, after which the 
Government transferred the same to a private person. A suit was 
bioiiglu against the latter to establish the easement. Their Lordships 

observed : 

“We think the words ‘belongs to Government’ in the last 
paragraph of S. 15 must refer, not to the time of suit, but to 
the time during which the easement is enjoyed. An easement 
can only be acquired by twenty years* enjoymept against a 
private person or by sixty years* enjoyment against Government. 

Here neither condition is satisfied.** 

The word “belongs” refers to ownership and not to possession. 
If therefore the property is in the ownership of the Goveimmen a 
the date the claim is made, sub-section (2) will apply, even t oug e 
property may he in the possession of a tenant or other person with a 
limited right.® The reason is that the easement attaches to one piece 
of land or building over another piece of land and not against A or B. 

17. Plea of easement. - A plea of prescriptive right cannot, 
like a plea of limitation, he taken at any stage of the suit. The 
reason is that the plea relates to a branch of siihsianiiiie law which 
strengthens the title of the claimant It is not part of the adjective 
law. Such a plea cannot therefore be taken for the first time in 

second appeal.^_ 

4. (’29) 16 AIR 1929 All 382 (383, 384) : 116 Ind Cas 806, Uunidval Board, 

Pilibhit V. Khalil-ul-Bahman. ^ ^ . 

5. (’18) 5 AIR 1918 Mad 120 (121) : 41 Mad 622 : 45 Ind Cas 98 (DB), Sriniiasa 

Upadhya v. Banganna Bhatia. ^ , 

6, (’34) 21 AIR 1934 Mad 575 (578) : 152 Ind Cas 216, Chxnnasamy Goundan v. 

Balasuxidara Mxtdaliar, 

(’24) 11 AIR 1924 All 724 (726) : 78 Ind Cas 844, Narain Das v. Behari Kahar. 
(’28) 15 AIR 1928 Oudh 17 (18) : 106 Ind Cas 305, Jagan v. Jagadish. 

7, (’24) 11 AIR 1924 All 724 (726) : 78 Ind Cas 844, Narain Das v. Behari 
Kahar, 

Note 17 

1. (’28) 15 AIR 1928 Nag 203 (204, 205) : 109 Ind Cas 293, Gxdah Boo v. Man- 
joolahai. 
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A party can set up alternative claims to ownership of the servient 
tenement, and to an easement thereon.^ This does not affect in any 
way the principle that unless the party is actually found by the 
Court to have enjoyed the right as an easementy he cannot succeed in 
establishing an easement right.® 

A plea that the party has been using water from a particular 
source from time immemorial does not amount to setting up a plea 
of an easement.* 

A claim to an easement by prescription should not be converted 
by the Court into one by custom, as what may suffice to prove the 
one may not suffice to establish the other.® Similarly, where a suit 
is merely to establish a right of ownership of property, it is not 
competent for the Court to enter into and decide the question of a 
right to an easement over such property.® 

Since an easement is only a privilege, the claimant can, when 
obstructed, only claim that his right should not be encroached upon 
and not that the party in possession of the servient tenement, whether 
owner or trespasser, should not enjoy the tenement at all.^ 


2. (’39) 26 AIR 1939 Bom 149 (150) : I L R (1939) Bom 140 : 183 Itul Cas 139 
(DB), jRau Rama v. Tukaram. (34 Cal 51 (FB) followed.) 

(’39) 26 AIR 1939 Sind 110 (111) : I L R (1939) Kar 307 ; 181 Ind Ca:, 901 (DB), 
KJianchand Jethamal v. Naraindas Pahlaj Rai. 

(’07) 34 Cal 51 (56) : 4 Cal L Jour 437 : 11 Cal W N 20 : 1 Mad L Tim 364 (FB), 
Narendra Nath Barari v. Abhoy Charan Chattopadhya. (It is not inconsistent 
for the plaintiff to claim mourashi right in a property and in the alternative a 
right of easement over the same.) 

(’06) 4 Cal li Jour 367 (368, 370) (DB), Durgamani Dehya v. Ambika Charan, 
(But the plaintiff cannot set up an inconsistent case—See 16 Suth W U 198.) 

(’08) 8 Cal L Jour 289 (291) (DB), Purnendu Narain Roy v. Dwijendra Narain 

Roy. 

(’24) 11 AIR 1924 Cal 369(369): 69 Ind Cas 183, Amritanalh Biswas v. Jogendra 
Chandra. 

(’26) 12 AIR 1926 Cal 788 (789) : 87 Ind Cas 19 (DB), Behari Ball Mukherjee v. 


Asutosh Banerjee. 
(’80) 17 AIR 1930 Pat 
Mukerji. (H however 
an easement.) 


7 (9)’: 124 Ind Cas 385 (DB), Kartic Alanjhi v. Banamali 
he claims right by ownership he cannot se claim as 


3. See Note 12. 

4. (’28) 10 AIR 1923 Lah 605 (606) : 80 Ind Cas 197, Mansa Ram v. Kaltt Ram, 

5. (’24) II AIR 1924 Lah 276 (276) : 69 Ind Cas 628 (DB), Sitaram v. Ghanno. 

[See also (’88) 42 Col W N 1102 (1104, 1105), AbdtU Hosain v. Sadai Qobinda. 

(In this case, on the construction of the pleadings the Court held that the plea 
of customary right was not a new plea—A I R 1921 Cal 569 distinguished.) 

6. (’92) 16 Mod 489 (490) : 2 Mad L Jour 257 (DB), Sambbayya v. Oopalakrish- 
namma. (In this case neither pleadings nor the issues suggested a right of 

easement.) 

7. (’28) 16 AIR 1928 Lah 709 (710) : 108 Ind Cas 610, Shimbu Dayal v. Qajjtt^ 

Mai. (An easement like right of way over a tenement is a right running with the 

land and is not a personal right.) 
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18, Onus of 
easoiiioiit to 
luiflcr this section.* 
ihrie v.ill arise a 
nceuiiving it. tliat 


proof. _ The onus is on the claimant to an 

all tlie points necessary to establish an easement 
]iut where a long open user of a right is proved, 
presumption, in the absence of circumstances 
the user was as of right." 


IMiere an obstruction is proved to liave taken place, the burden 
is on the ])er.son obstructed to show that he did not submit to or 

ucipiiesce in it.^ 


19, Suit in respect of easements — Parties, — A suit for a 
declaration of a rujht to an casement should be instituted against all 
the owners of the servient tenement where there are several of them^ 
though for a suit to remove an obstruction created by one of such 
owners only, the others are not necessary parties." 


Note 18 


1. (’30) 2G AIK 1939 Sind 39 (4*2) : 179 Ind Cas 884, Abdulla Uaroon v. MtinicU 
pal Corporation, Karachi. 

(’•25) 12 AIR 1925 Lah 297 (298) : 91 Ind Cos 485, Bija v. Brij LaL 
(••>7) 14 AIR 1927 Lah 885(886): 105 Ind Cas 560, Duni Chand v. Nizain-tid-din, 

(’90) 1890 Bom R J 184, Patil Valabhbhai v. Valabhai. 

(’06) 1906 Pun L R No. 26, Mir Mansab AH v. Muhammad Akbar. 

<’35) 22 AIR 1935 Pat 188 (190) : 155 Ind Cas 966, Jangbahadur v, Thithar 

Singh. . /r,! • 

(’04) 8 Cal W N 359 (361), Shaikh Khoda Buksh v. Shaikh Tajuddin. (Claimant 

to casement must pi-ove that the user was “as of right.”) 

(•71) 15 Suth W R 401 (402) (DB), Ueera Ball Kooer v. Purmessur Kooer. 

<’70) 14 Suth W R 199 (199, 200) (DB), Imambundee Begam v. Sheo Dyal 
Bam. 

(’14) 1 AIR 1914 All 407 (403) : 25 Ind Cas 499, Ganga Sahai v. Shib 0/mran. 
(’74) 1 Cal 422 (423) : 25 Suth W E 228 (DB), Sham Churn A 2 iddy v. Tarineij 

Cimrn Banerjee. 


2. See Note 13. 

3 (’20) 7 AIR 1920 Nag 26 (28): 16 Nag L R 76:54 Ind Cas 936, Bama Chandra 
ino V Venkat Bao. (This is so. because, whether a person submitted or not 
necessitates inquiry into the state of mind of t^bat person and is a matter w.thm 
his special knowledge: See sections 103 and 106. Evidence Act.) 

IQ 


1. (’24) 11 AIR 1924 Cal 369 (369) : 69 Ind Cas 183, Amritanath Biswas v. 
Jogendra Chandra. 

<’21) 8 AIR 1921 Cal 622 (622) : 62 Ind Cas 425, Baran Sheikh v. Ramesh 
Chandra. (Suit for declaration of right of way as village road — One of the 
persons interested in servient tenement not made party to suit — Court will not 
proceed to make a decree.) 

2. (’16) 2 AIR 1915 Cal 403 (403) : 31 Ind Cas 549, Madan Mohan v. Srts/ii 
Bhushan. (5 Ind Cas 23 explained — All the “servient owners" means all the 
servient owners who had raised objections to the plaintiff’s right of way and 
against whom there was a cause of action.) 

<’23) 10 AIR 1923 Pat 65 (70) : 2 Pat 110 : 69 Ind Cas 947 (DB), Mt. Sarban v. 
Phudo Sahu. (Easement claimed over lands of several proprietors one of whom 
obstructs—Other proprietors not necessary parties.) 
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A henamidar for the dominant owner can sue for removal of an Section 26 
obstruction to access to light and air to the dominant tenement.^ Notes 19-22 

Where A carries water by a drain on B’s land which then goes on 
to C"s land, A cannot sue c to allow the water to flow to C’s land. The 
most that A can do is to sue B for a right to discharge water on B"s 
land. If B wants in turn to discharge it upon c’s land, he must sue c* 

20. “Shall be absolute and indefeasible.” — It has been 
seen in Note 15 that a right to an easement is established only in a 
suit. Where the right is so established, it becomes absolute and 
indefeasible.^ The mere fact that the dominant owner is not incon¬ 
venienced by the obstruction does not affect the right so acquired. 

Thus, the fact that A who has established a right of way over B’s land 
to go to plot C, has another way by which he can go to plot C, cannot 
affect the right of A to enjoy the easement established.^ Similarly, 
the fact that light from other sources exists than that which is acquired 
by prescription, is no answer to a suit for infringement of a xDrescrii)- 
tive right to light and air which has been established.^ Where A has 
established a right of easement but makes an excessive user of it to 
which user he has not acquired a prescriptive right, the servient owner 
can obstruct and prevent the excessive user but he has no right to 
obstruct and prevent the rightful user.^ 

21. Custom, if can override the Limitation Act,—It was 
held in the undermentioned case^ that a custom cannot be allowed to 
override the positive provisions of the Limitation Act. Thus, where a 
prescriptive right is allowed by the Limitation Act, no custom to the 
effect that no such right shall be acquired is admissible. 

- 22. Unity of title or possession of dominant and servient 
estates in the same person — Effect. — “The unity of the 
dominant and servient estates in the same person extinguishes the 

3, (’21) 8 AIB 1921 Cal 560 (561) : 64 Ind Caa 581 (DB), Paiichu Gopal v. 

Matangini Debi. (Benamidar though he has no beneficial interest in the property 
yet in fact represents the owner.) 

4. (’30) 1930 Mad W N 611 (612), Srinivasa Chettiar v. AravavttUha Iyengar. 

Note 20 

1. (’78) 8 Bom 174 (176) : 1878 Bom P J 257 (DB), Mohan Lai Jechand v. 

AmraUal Bechardas. 

2. (’66) 8 Suth W B 222 (228), Sham Bagdee v. Fukeer Chand Dagdee. 

(’74) 22 Bath W R 302 ( 308 ), AfoAroondonaf?* Bhadooryy. Shib Chunder Bhadoory, 

3. ('ll) 12 Ind Cas 60 (63) : 39 Cal 69 (DB), Paul v. Williafn Robson. 

(’28) 16 AIR 1928 Pat 106 (107, 108) : 105 Ind Cas 39, ML Jadooie Kaharin v. 

ML Kishun Baai. 

4 . (’29) 16 AIR 1929 Cal 350 (852) (DB), Raman Chandra v. Bhola Nath. 

Note 21 

1. ('78) 8 Bom 174 (177); 1878 Bom P J 257 (DB), Mohanlal Jechand v. Amratlal 
Beckardas. 
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Section 26 
Note 22 


Section 27 


0G2 BIGHT OF REVERSIONER OF SERVIENT TENEMENT 

easement arpurtenant to the dominant estate, for no person can have 
an easement in land \vhich he himself owns. But unity of title of the 
two estates will not extinguish an easement, unless the ownership of 
tlie two estates be co-extensive, equal in validity, quality and all other 
circumstances of right. If one estate is held in fee and the other for a 
term of years tliere is no unity of possession that "will extinguish an 
easement of one estate as against the other ; but the unity of possession 
in such case, will only suspend the easement during the time of such 
unity of possession. Consequently, an easement may be revived, after 
it has been extinguished by the union of the dominant and servient 
tenements in one owner, by their subsequent severance, provided the 
easement is apparent, continuous and essential to the enjoyment of 
tlie dominant tenement.'*^ 

See also Notes 5 and 13. 



Where any land or water upon, over or 
Exclusion in iavour froui whlch any easeuieiit has heen 
vient tenement. enjoyed or derived has been held 

under or by virtue of any interest for life or any term 
of years exceeding three years from the granting 


• Act of 1877 : S. 27. 

Same as S. 28 of the Act of 1871 below, except that the words in 
parenthesis than the access and use of light and air) 

after the word “easement” were omitted. 

Act of 1871 : S. 28. 

28. Provided that, when any land or water upon, ov^ or 
Exclusion in favour easement (other than the ace^ and use of light and an) 
of reversioner of ser- has been enjoyed or derived has been held undei or by 

vient tenement. virtue of any interest for life “ 

exceeding three years from the granting thereof, 

the time of the enjoyment of such easement during the continuance of such 
the time J ^ computation of the said last-mentioned 

interest or term shall be excised the^ is, within three years next after the 

determinatiorlf such interest or term, resisted by the person entitled, on such 
determination, to the said land or water. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over B's land 
A proves that he has enjoyed the right for twenty-five years; but H shows that, 
ten of these years, C, a deceased Hindu widow, had a hfe-inter^t m the 
lnn8 -^that on C’s death, B became entitled to the land; and that within two- 
vears after C’s death, he contested A’s claim to the right. The suit must be 
dismissed, os A, with reference to the provisions of this section, has only proved 

enjoyment for fifteen years. 

Act of 1859. 

No corresponding provision. 


1. (’23) 10 AIR 1923 Cal 8 (10, 11) 
Paihdk v. JEtam GopaZ, 


Note 22 
: 50 Cal 356 


70 Ind Cas 663 (DB), Tifikori- 
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thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall 
be excluded in the computation of the period of 
twenty years in case the claim is, within three years 
next after the determination of such interest or term, 
resisted by the person entitled, on such determination, 
to the said land or water. 

Illustration. 

A sues loi* a declaration that he is entitled to a right of way over B's land. 
A proves that he has enjoyed the right for twenty-five years; but B shows that 
during ten of these years C, a Hindu widow, had a life interest in the land, that 
on C’s death 2? became entitled to the land, and that within two years after C's 
death he contested A's claim to the right. The suit must be dismissed, as A, 
with reference to the provisions of this section, has only proved enjoyment for 
fifteen years. 

1, Scope.—1’his section must be read with s, 2G. It provides for 
exclusion of certain periods in reckoning the twenty years or sixty 
years referred to in S. 2G. In order that this section may apply — 

(1) the servient tenement must, during the period of user by 
the dominant owner, have been held under or by virtue of 
life interest or for any term exceeding three years, and 

(2) the person entitled to the servient tenement on the deter¬ 
mination of such interest or term, must have resisted the 
enjoyment within three years of such determination. 

Where a Hindu widow is in possession, and makes a transfer of 
the land in favour of x by virtue of her powers as representing the 
estate, it cannot be said that the transferee is a “person entitled on 
the determination of the interest” of the widow, within the meaning 
of this section.^ 

The deduction referred to in the section can be claimed only when 
the claim is contested within three years next after the termination of 
the term or interest. The fact that the owner did not determine the 
tenancy at the expiry of the term and allow'ed the tenant to hold over 
does not affect the question. Thus, where A enjoyed the easement for 
twenty-two years from 1877 to 1899, but during the period from 1887 to 
1899 the land was in the iwssession of a kanomdar under a kanom 
executed by the servient owner B, but B allowed the kanomdar to hold 
over till 1906. and obstructed the easement only after 1905, it was held 
that the fact that B obstructed after 1905 will not prevent the right 
becoming indefeasible in favour of A inasmuch as the obstruction wi^s 

Section 27 — Note 1 

1 , (’18) 5 AIR 1918 Cal 1028 (1034): 41 Ind Cos 47 (DB), Eralijool Tea Co., Ltd. 

V. Uagendra Nath Oiowdhury, (Obiter.) 


Section 27 
Note 1 
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Section 27 
Note 1 


not made within three years of 1899 which was the expiry of the term 
of the kanomr 


28,^ At the determination of the period hereby 

Extinguishment of limited to any person for instituting 

right to property. ^ foT possession of any property, 
Ills right to such property shall be extinguished. 


Synopsis 


1. Principle of the section. 

2. “At the determination of the 

period.” 

2a. Applicability of section to cases 
where there is a continuing 
wrong. See Section 23 Note 16. 

3. “Suit for possession.” 

4. “ Any person.” 


5. “Any property.” 

6 . “Shall be extinguished.” 

7. Inalienable property—Acquisition 

of title by adverse possession. 
See Notes to Articles 142 & 144. 

8 . Plea of title. 

9. Onus of proof. See Notes to 

Articles 142 & 144. 


Other Topics (miscellaneotts) 

Attachment under Section 146, Crimi¬ 
nal Procedure Code. See Note 2. 

Doctrine of remitter. See Note 6. 

Equity of redemption. See Note 2. 

Local or special laws. See Note 3. 

Personal actions. See Note 1. 

Principal right extinguished—Accessory 
rights also extinguished. See Note 6. 


Retrospective extinguishment of right. 
See Note 6. 

Section not applicable to defences. See 
Note 2. 

Suit for declaration—Not suit for pos¬ 
session. See Note 3. 

Suit for restitution of conjugal rights. 
See Note 3. 


1, Principle of the section. — The general principle is that 
limitation bars only the remedy and does not extinguish the right 
itself.^ This section is an exception to this general principle so far as 


• Act of 1877 : S. 28. 
Same as above. 


Act of 1871 : S. 29. 

Tlxtinguishmeni At the determination of the period hereby limited to 

of right to land or any person for instituting a suit for possession of any land or 
hereditary office, hereditary office, his right to such land or office shall be 

extinguished. 

Act of 1859. 

No corresponding provision. 


2. (’19) 6 AIR 1919 Mad 339 (341, 342) : 42 Mad 567 : 50 Ind Cas 291 (DB), 
K-uniparainhil Parkuni v. K.utti Ammoo. (Case under Easements Act.) 

Section 28 — Note 1 

See Note 14 to Section 3 and Note 16 to the Preamble. 

See also the following cases : 

( 38) 42 Cal W N 758 (759), Bhupendra Nath v. Trinayani Dehi. 

(’29) 16 AIR 1929 Nag 145 (146) : 25 Nag L R 74 : 116 Ind Cas 421 (DB) 
Naraxndas v. Nenu. (2 Nag L R 42 disapproved.) 
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(■86) 9 All 23 (25, 26) : 1886 All W N 279 (DB). Chunni Lai v. Banaspat Singh, Section 28 
(Lease — Mortgage for securing payment of rent — Decree by Revenue Court for Note 1 

arrears of rent time-barred—Suit for sale of the mortgaged property not time- 
barred.) 

(’24) 11 AIR 1924 All 551 (554, 556) : 46 All 775 : 80 lud Cas 684 (FB), Gaja- 
dhar v. Jagannath, (AIR 1922 All 402 followed.) 

(’30) 17 AIR 1930 All 416 (417) : 52 All 539 : 122 Ind Cas 411 (DB), Jolchic 
Bhunja v. Sitla Daksh SingJt, (A I R 1915 All 480, dissented from.) 

(’30) 17 AIR 1930 All 858 (860) : 52 All 979 ; 132 Ind Cas 21 (DB), Muhammad 
Baza Ahmad v. Zahoorahmad. (It was a suit for partition.) 

(’67) 8 Suth W R 51 (54) (DB), Mt, Janee Khanum v. Mt. Amatool Fatima 
Khanum. (A lien is a right of defence not a right of action and consequently can 
be claimed in respect of a statute-barred debt.) 

(’80) 5 Cal 897 (899) : 6 Cal L R 489 : 3 Shome L R 154 (DB), 2^ursing Dogal v. 

Hurryhur Saha. 

(’81) 6 Cal 340 (349) : 7 Cal L R 121 (DB), Mohesh Lai v. Busunt Kumaree. 

(1 Mad 228 followed.) 

(’82) 7 Cal 91 (95) : 9 Cal L R 53 (DB), Muhammad Ilossein v. Kohil Singh, 

(Decree remains whether execution can be taken out upon it or not.) 

(’18) 5 AIR 1918 Cal 933 (937, 938) : 44 Cal 425 : 37 Ind Cas 277 (DB), Priija- 
sakhi Dehi v. Bireshtvar Shamanta. (Dispossession of mortgagor in simple mort¬ 
gage does not extinguish title of mortgagee by lapse of time.) 

(’21) 8 AIR 1921 Cal 67 (68) : 66 Ind Cas 209 : 48 Cal 817, Narendra Lai Khan 
V. Tarubala Dassi. (If the creditor has any form of lien upon property, he can 
exercise it notwithstanding that he could not bring a suit, it being time-barred.) 

(’13) 21 Ind Cas 716 (718) (DB) (Cal), Ramdhari Singh v. Parmamind Singh. 

(32 Cal 576 relied on.) 

(’21) 8 AIR 1921 Lah 170 (171) : 65 Ind Cas 642 (DB), Nathwa v. Kanhiya. 

(AIR 1915 All 480 disapproved and distinguished.) 

(’21) 8 AIR 1921 Lah 351 (352) ; 57 Ind Cas 348 (DB), Akbar Hussain v. 

Ragnandan Das. (1890 Pun Re No. 147 (FB) followed.) 

(’22) 9 AIR 1922 Lah 254 (256, 257) : 3 Lah 200 : 66 Ind Cas 771 (FB), Motan Mai 
V. Muhainmad Baksh. (Post diem interest can be claimed as damages for entire 
period if mortgagee is defendant and for six years if he is plaintiO.) 

(’26) 13 AIR 1926 Lab 633 (633, 634) : 96 Ind Cas 844 (DB), Sultan Muhammad 
V. Ladha Singh. (AIR 1915 All 480 dissented from.) 

(’31) 18 AIR 1931 Lah 668 (670) : 132 Ind Cas 661 (DB), Dalip Singh v. Sikh 
Gurdwara Parbandhak Committee^ Amritsar. (A petition under S. 5, Sikh 
Gurdwaras Act.) 

(’70) 6 Mad H C R 32 (33) {DB)^ Mooneappah v. Venkatacharyudoo. (An unappro¬ 
priated payment is to be applied to the earliest debt, although the debt is barred 
by the act of limitation.) 

(’77) 1 Mad 267 (275, 276) ; 1 Ind Jur 367 : 1 Mad L R 343 (DB), Administrator 
General of Madras v. Hawkins. (The Administrator of Madras is authorised to 
pay a barred debt.) 

(’79) 2 Mad 400 (406) : 4 Ind Jur 229 (DB), Hallatambi v. Ponnusami. (Foreign 
judgment Is not open to the objection that the suit was barred by the law of 
limitation applicable in the country where the contract was made.) 

(’83) 6 Mad 293 (294) ; 7 Ind Jur 357 (DB), Harayanasami v. Samidas. (Hindu 

_Xbe son is liable to pay barred debt acknowledged by bis father.) 

(’88) 6 Mad 851 (853, 354) (DB), Samuel Pillai v. Ananthanatha Piltai. (The 
administratrix of an estate agre^ to pay 8 his share of the estate— S gave a pro¬ 
missory note for a barred debt claimed by A from her— Held that there was con¬ 
sideration for the promissory note.) 

(’90) 13 Mad 189 (190) (DB), Kondappa y. Subba. (It is competent to the widow of 
a deceased Hindu to bind the reversion by a mortgage executed to secure such 
debts though they were barred.) 
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Section 28 suits for 2)^sscssio7i of properti/ are concerned^ and provides that the 

Note 1 bar of the remedy shall operate to extinguish the right."^ But the 

section enacts no new princii)le not recognized before. Before the Act 
of 1871, tliorc was no provision corresponding to this in the Bengal 
Limitation Regulations III of 1793 and H of 1805 or the Bombay Regu¬ 
lation V of 18-27 or the Limitation Act of 1859. The Regulations and 
Act, in reference to suits for the possession of land,, in terms limited 


pOO) 13 Mad 490 (492) (DB), Kanharanknthi \. Uthotti. (Malabar law—Right of 
pre-emption under otti—Not barred under S. 28.) 

(10) 7 Ind Cart 893 (393, 899) : 33 Mad 308 (DB), Siibi'amania Aiyar v. Gopala 
Aiijar. (14 Cal 50 relied on.) 

(’12) 14 Ind Cas 69 (70) (DB) (Mad), Miithiisawmi Chettyar v. Suhravianiya 
Ayer. (29 Mad 200 distinguished.) 

(’IG) 3 AIR 1916 Mad 720 (725, 726) : 28 Ind Cas 221: 39 Mad 365 (DB), Chidam- 
bara Mndalinr v. Krishnasicamy Pillai. (Limitationcannot be pleaded to defeat 
an adjustment which the right to account gives.) 

(18) 5 AIR 1918 Mad 657 (658, 659) : 40 Ind Cas 358 (DB), Nathamxini Pillai v. 

V. 1 cngammal. (AIR 1915 All 480 distinguished.) 

(’33) 20 AIR 1933 Nag 190 (191) : 144 Ind Cas 716, Plarhar Ramchandra Gude v. 
Gullii. (A I R 1931 P C 79 explained and distinguished.) 

(’33) 20 AIR 1933 Nag 241 (242, 243) : 144 Ind Cas 736 : 30 Nag L R 142, Ram- 
shanJeer v. Ghulab Shanker. (Mortgage decree barred by limitation — Security is 
not extinguished.) 

(’25) 12 AIR 1925 Oudh 92 (93) : 79 Ind Cas 942 : 27 Oudh Cas 268, Behari Lai 
V. Beni Madho. (Suit to recover money secured where the debt was evidenced by 
a prior pro-note the claim under which was barred.) 

(’25) 12 AIR 1925 Oudh 267 (268): 78 Ind Cas 106, Zohra Bibi v. Ganesh Persliad. 

(A time-barred debt can be valid consideration for transfer of property.) 

(’28) 15 AIR 1928 Oudh 273 (276) : 3 Luck 459 : 112 Ind Cas 481 (DB), Rain 
Ratan Lai v. Aditya. ( (1885) 14 Q B D 394 followed.) 

(■32) 19 AIR 1932 Pat 346 (348, 349) ; 11 Pat 616 : 140 Ind Cas 572 (DB), Sxtraf 
man Prasad v. Sadanand Misra. (AIR 1928 Pat 24 dissented from.) 

(’12) 14 Ind Cas 508 (509, 510) : 6LowBurRul 34 (DB), Momein BeeBee v. Ariff 
Ebrahim. ( (1904) 52 W R (Eng.) 586 followed.) 

(’37) 24 AIR 1937 Sind 273 (275, 278) : 172 Ind Cas 520 : 31 Sind L R 180 (DB), 
Preinomal Daoxnal v. Khudabxix. (AIR 1923 Sind 14 relied on.) 
iSee (’39) 26 AIR 1939 Cal 163 (166) : ILR (1938) 2 Cal 328 : 182 Ind Cas 339 
(DB), Nakul Chandra v. Kalipada Ghosdl. (Limitation does not bar defence— 
AIR 1916 P C 172 followed.)] 

2. (’30) 17 AIR 1930 All 858 (860) ; 52 All 979 : 132 Ind Cas 21 (DB), Mahomed 
Raza Ahmad v. Zahoor Ahmad. (It was a suit for partition and not for posses¬ 
sion.) 

(’24) 11 AIR 1924 All 551 (556) : 46 All 775 : 80 Ind Cas 684 (FB), Gajadhar v, 
Jagannath. (Per Daniels, J.) 

(’18) 5 AIR 1918 Mad 657 (658) : 40 Ind Cas 358 (DB), Nalhamxnii Pillai v. 
Vengammal. (AIR 1918 Mad 1332 distinguished.) 

( 31) 10 AIR 1931 Lah 668 (670) t 132 Ind Cas 661, Dalip Sixigh v. Sikh Gxir- 
dwara Parbandhak Commitiee, Amritsar. (1907 Pun Re No. 140 referred.) 

(’30) 17 AIR 1930 All 416 (417) : 122 Ind Cas 411 ; 52 All 539 (DB), Jokhu 
Bhunja v. Sitla Baksh Singh. (AIR 1928 All 99 relied on.) 

(’37) 24 AIR 1937 Sind 273 (277, 278) : 172 Ind Cas 520 : 31 Sind L R 180 (DB), 
Premoxnal Daomal v. Khuddbux. (AIR 1924 P C 198 explained.) 

2a. {’40) 27 AIR 1940 Nag 49 (53) : ILR (1940) Nag 348 : 186 Ind Gas 731 (FB), 
Piinjaram Jagoba v. Rainu Chintoo. 
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the remedy only and did not expressly extinguish the right or title. 
But it was nevertheless settled as a general principle that upon the 
expiry of the prescribed period of limitation for such suits the title was 
exiingtcished in favour of the person in possession.^ In Gunga Gohind 
Mandul v. The Collector of the 24-Purgunnahsf their Lordships of 
the Privy Council observed as follows: 

“ The title to sue for dispossession of the lands belongs, in such 
a case, to the owner whose property is encroached upon; and if 
he suffers his right to be barred by the law of limitation, the 
practical effect is the extinction of his title in favour of the 
party in possession; .... As between private owners contesting 
inter se the title to the lands, the law has established a limitation 

3. (’41) 28 AIR 1941 Cal 223 (227) : I L R (1940) 2 Cal 393 (DB), Rajnandini 
Dehi V. Manmatha Pal, (Per Nasiin Ali, J.—Even before 1877, the law of limi¬ 
tation was regarded not simply as barring the remedy bat also as conferring title 
on the adverse possessor.) 

<’67) 11 Moo Ind App 345 (359, 361, 363) : 7 Suth W R P C 21 : 1 Suther 676 : 
2 Sar 284 (PC), Gunga Gohind M undid v. Collector of 24-Pergunnas. (1 Moo 
Ind App 305 (P C) recognized and supported.) 

(’69) 12 Suth W K 192 (103, 194) : 3 Beng L R A C 343 (DB), Baradahant Boy 
Bahadur v. Prankrishna Paroi. 

(’73) 20 Suth W R 114 (115, 116) : 11 Beng B R 237 (DB), Drindabun Chundcr 

Boy V. Tarachand, , .v, i? 

(’CO) 11 Suth W R 382 (386, 388) (DB). Booa Russoolce v. Nawab Nazim of 

Bengal. 

(’69) 11 Suth W R 139 (140) (DB), Badha Gohind Boy v. Bam Kishore Dull. 

(’70) 13 Suth W R 465 (466) (DB), Mt. Bee Bee Chwnmun v. Mt. Om Koolsoom. 

(The rule of limitation applies to the case of a proprietor claiming malikana.) 
(’66) 1 Agra Rev 38 (40) (DB), Bhagoutee Charun v. Shiva Pershad. (In this case 
a rent free holder had encroached on the adjoining land and enjoyed it rent free 
and adversely to zamindari right for more than twelve years.) 

(’76) 1 Bom 286 (290, 291, 293) (DB), Sila Bam v. Khanderav, (Case under Bom¬ 
bay Regulation V of 1827.) 

(’85) 9 Bom 198 (226, 227) (F B), Radhabai v. Anantrav Bhagwant Deshpande. 

(Service vatan lands.) 7 

(’76) 1 Bom 352 (366, 367) (DB), Collector of Thana v. Dadabhat Bommanjt, 
(Case under Bombay Regulation V of 1827.) 

(’67) 8 Suth W R 386 (387, 388) (DB), Khajah Enaetoollah Chowdhry v. Kishetl 
Soondur Sarnia. (5 Suth W R 261 and 5 Suth W R P C 69 followed.) 

(’72) 17 Suth W R 119 (120) : 8 Beng L R 540 (DB), Ameeroomssa Begum v. 

Amir Khan. (Case under Act XIV of 1859.) 

(73) 20 Suth W R 104 (105) (DB), Bamlochun Chuckerhuity v. Ram Soondar. 
(’71) 15 Suth W R 80 (82) (DB), Ram Sahoy Singh v. Kooldeep Singh. 

{See also (’18) 6 AIR 1918 Mad 183 (187, 188) : 44 Ind Cas 630 (DB), Raman 
Somayajipad v. Kunhikuily Kovilamma. (1 Mad H C R 258 dissented from.) 
(’29) 16 AIR 1929 Cal 149 (164) : 118 Ind Cos 566 (DB), Khantamoyee Debi v. 

Hridayanand Bhattacharjee. (1 M I A 446 (P C) and 3 Cal 224 followed.)] 

[But see (1862) 1 Mod H C R 85 (89) (DB) Doed Kullammal v. Kuppu Pillau 
(The Indian Law of Limitation (Act XIV of 1859) as to realty was held to bar 
the remedy, but not to extinguish the right.) 

(’77) 1 Bom 692 (698, 699) (DB), Rambhat Agnihotri v. Collector of Poona, 
(Case under Bombay Regulation V of 1827.)] 

4. (*67) 11 Moo Ind App 345 (361, 363) : 7 Suth W R 21 : 1 Suther 676 : 2 Sar 
284 (P C). 


Section 28 
Note 1 
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Section 28 of twelve yeais: aftei* that time, it declares not simply that the 

Notes 1-2 remedy is liarred, but that the title is extinct in favour of the 

possessor.” 

TJic law of limitation as regards possession and dispossession of 
jiropcrty, has thus always been a law of prescription.^ 

2. “At the determination of the period.” —The words 
at the determination of the period hereby limited to any person for 
instituting a suit for possession” imply that limitation has begun to 
run against the person for instituting the siiit referred to and has 
expired.^ It follows that where a person could not or need not have 
sued for possession, there is no question of any determination of 
the period limited to him for instituting a suit for possession and 
consequently no question of the applicability of this section.^ 

Illustrations. 

1. A person in possession of j^roperty has obviously no need to sue 
for possession thereof. The section, therefore, cannot apply where, as a 
defendant, he seeks to rely upon his possession as a defence to a suit.® 

5. {’29) IG AIR 1929 Cal 149 (154) : 118 Ind Cas 566 (DB), Khantamoyee Debi 
V. Hridayanand. 

See also the cases cited in Foot Notes (2) and (3) above. 

Note 2 

1. (’35) 22 AIR 1935 Bom 326 (330) : 59 Bom 502 : 159 lud Cas 213, Goyal 
Bhaurao v. Jagannaih Wasudeo. 

(’20) 7 AIR 1920 Lah 504 (507), Basanta v. I-ndar Singh. (Puisne mortgage of 
property in possession of prior usufructuary mortgagee — Puisne mortgagee given 
right under his mortgage, to redeem prior mortgage and take possession of mort¬ 
gaged property — Puisne mortgagee not bound to claim redemption within twelve 
years of his mortgage and his failure to do so does not estinguish his right under 
this section; Article 135 does not apply to such a case : AIR 1919 Lah 402 followed.) 

2. (’35) 22 AIR 1935 Mad 914 (917) : 59 Mad 51 : 161 Ind Cas 447, Ra^nalingam 
v. Veerabhadradu, (Suit for possession during adverse possession not capable of 
being brought in civil Court but only in revenue Court.) 

(’29) 16 AIR 1929 Mad 38 (41, 42) : 111 Ind Cas 152 (DB), Alagarsivami Thevan 
V. Bamabhadra. (Need not have sued for possession.) 

(’90) 13 Mad 490 (492) (DB), Kanharankutti v. VtUotti. (Do.) 

3. (’39) 26 AIR 1939 Cal 163 (165, 166); ILR (1938) 2 Cal 328 : 182 Ind Cas 389 
(DB), Nakul Chandra v. Kaliyada Ghosal. (There is no bar of limitation to 
defence under S. 53A of the Transfer of Property Act — Right of defence is not 
lost even if there is no present right to enforce conti*act — S. 28 does not apply 
to right of defence under S. 53A.) 

(’90) 14 Bom 222 (226, 227) (DB), Hargovindas Lakshviidas v. Baji Bhai Jiji- 
bhai. 

(’35) 22 AIR 1935 Bom 326 (330) : 59 Bom 502 : 159 Ind Cas 213, Gopal Bhaurao 
V. Jaga7inath Wasudeo. 

(’16) 3 AIR 1916 Lah 229 (229) ; 1916 Pun Re No. 1 : 32 Ind Cas 485 (DB), Gokul- 
chand v. Naidarmal. 

( 07) 1907 Pun L R No. 26, p. 75 : 1907 Pun W R No. 3, Baldeo v. Gajwa. 

( 04) 27 Mad 28 (29, 30) (DB), Subrarnajiiya Ai/yar v. Boovan. (The vendor’s lien 
is not extinguished by Section 28, Limitation Act, even though the right to sue to 
enforce the lien is barred by Article 111.) 
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2. Where property is in the possession of a usufructuary mortgagee Section 28 
anti a third person trespasses on such property the mortgagor cannot Note 2 
sue the trespasser till on redemption he becomes again entitled to the 

possession of the property."* Hence the mortgagor’s right cannot be 
extinguished under this section by adverse possession against the 
mortgagee. Similarly, if property is subject to a simple mortgage and 
the possession continues with the mortgagor, adverse possession against 
tlie mortgagor cannot affect the rights of the mortgagee, (see Note 6.) 

3. A reversioner of a Hindu widow cannot sue for possession from 
an alienee from the Hindu widow until her death, and his right will 
not be extinguished by the alienee continuing in possession for any 
period shorter than twelve years after the death of the widow.® 

4. Where a person such as a tenant is entitled to be in possession 
for a particular period, the person entitled to the property after the 
expiry of the period cannot sue for possession before such expiry 
merely because the tenant claims to be in possession by virtue of a 
higher right. The right of the person entitled to the property after 
the expiry of the period cannot be extinguished in such a case by a 
failure to sue for possession before the expiry of the term.® In Mumtaz 

(’94) 17 Mad 255 (256, 257) (DB), Orr v. Sundra Pandia. 

(’16) 3 AIR 1916 Mad 350 (357) : 19 Ind Cas 596 : 38 Mad 321 (DB), Pajah of 
Ramnand v. Arunachallam Chetliar. (30 Mad 169 followed.) 

(’31) 18 AIR 1931 Lah 668 (670) : 132 Ind Cas 661 (DB), Dalip Singh v. Sikh 
Gurdwara Parbandhah Committee. 

(’23) 10 AIR 1923 Lali 247 (247) ; 70 Ind Cas 966, Chauhar v. Mansha Singh. 

(’26) 13 AIR 1926 Nag 99 (106) : 89 Ind Cas 15'2,Banan v. Ranjit Singh. (Section 
28 does not apply to C. P. Tenancy Act even in principle.) 

(’21) 8 AIR 1921 Bom 257 (258, 259) : 45 Bom 45:59 Ind Cas 118 (DB), Mahadev 
Naretynn v. Sadashiv Keshav. (30 Mad 444 followed.) 

4. (’35) 22 AIR 1935 All 542 (543) : 159 Ind Cas 151, Salig Ram v. Qauri 
Shanker. 

5. (*90) 13 Mad 512 (515) (DB), Sambasiva v. Raghava. (5 Mad H C R 428 
followed.) 

[See also (’99) 23 Bom 725 (736) ; 1 Bom L R 607 : 3 Cal W N 621 : 26 Ind 
App 71 : 7 Sar 543 (PC), Ranchordas Vandrawandas v. Parvatibai. (Adverse 
possession against widow — Suit by heir after widow’s death — B. 28 is not 
applicable.)] 

6 . (’23) 10 AIR 1923 P C 118 (121) : 50 Ind Cas 202 : 26 Oudh Cas 231 : 45 
All 419 : 74 Ind Cas 476 (PC), Muhammad Mumtaz AH Khan v. Mohan 
Singh. 

(’80) 68 Mad L Jour 226 (228) (PC), Baja Muhammad Mumtaz AH Khan v. 

Vlianna Singh. (AIR 1928 P C 118 followed.) 

(’27) 14 AIR 1927 Cal 913 (914) : 104 Ind Cas 812 (DB), Rajani Kanla Banerjee 
V. Raj Kumar* Dazi. (AIR 1924 P C 65 follow^.) 

(’23) 10 AIR 1923 Mad 661 (662) : 72 Ind Cas 690 (DB), Sundararajachariar v« 

Kthebar Khan Sahib. 

[See (’28) 16 AIR 1928 Pat 63 (64): 104 Ind Cas 124 (DB), Slteonayidan Singh v. 

Keahao Prasad Singh. (16 Cal W M 235 distinguished.)] 

[But see (’06) 9 Oal W N 292 (299, 300) (DB), Bagdu Majhi v. Raja Sri Sri 
Durga Prosod Singha. (He can acquire such right if his claim of higher right 
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Section 28 Ali v. Mohan Sinrjh,' their Lordships of the Privy Council observed 
Note 2 as follows : 

“This section appears to have no application to the present 
case, for the appellant throvigh his counsel did not maintain that 
he could institute a suit for possession of the village in question, 
or treat the plaintiffs as if they had merely been squatters, and 
tlic Board were not referred to and are not aware of any other 
section which M'ould have the effect of extinguishing a right of 
])roperty which is vested in one person and transferring it by 
the mere lapse of time to the person actually in possession, 

5 . c as agent of A let certain lands to B and w^as for sometime 
collecting the rents from B on behalf of A. He then began to collect 
the rents and to appropriate them for his own use asserting that the 
land was his own. It was held that A’s right to the land could not, by 
reason of such assertion and appropriation, be extinguished by the 
operation of this section. So long as B was in possession, he was so as 
tenant of A and could not have been sued by A for possession.® 

6. A and B usufructuarily mortgaged certain property to c but A 
alone received and appropriated the whole of the rent payable by the 
mortgagee under the mortgage. It was held that the receipt by A coul 
not be considered to be the possession of the property by A, that it was 
at the best equivalent to non-payment of the rent by the mortgagee 
himself and that his right to redeem was not affected by this section. 

7. Where the possession of the defendant is, in law, the possession 
of the plaintiff, the latter is not bound to sue for possession and there 
is no “determination of the period limited for instituting a suit for 
possession." The plaintiff's right to the property cannot be extinguished 

under this section.'® 

8. Where the plaintiff is legally in possession, as where his 
property is under attachment under S. 146 of the Criminal Procedure 
Code, his title cannot be extinguished, however long the attachment 

may continue." 

is a repudiation of the tenancy or worked a forfeiture and the landlord failed to 
sue for possession for twelve years.)] 

7. (*23) 10 AIB 1923 P C 118 (121) : 50 Ind App 202 : 26 Oudh Gas 231 : 45 All 
419 : 74 Ind Gas 476 (PC). 

8. (*14) 1 AIR 1914 Bom 296 (297, 298) : 21 Ind Cos 763 (764) : 38 Bom 53 (DB), 
Krishnadixit Baldixit v. Baldixit Waniaiidixif, 

9. (’84) 7 Mad 26 (28, 29) (DB), Chathu v. Aku. 

10. (’15) 2 AIR 1915 Cal 653 (654) : 28 Ind Gas 22 (DB), Faisniddin Khan v. 
Beju Akdb. (Co-tenant’s possession cannot become adverse until there is an 
ouster or the equivalent of an ouster of the other co-tenant.) 

11. (’02) 26 Mad 410 (415) (DB), Baja of Venkatagiri v. IsahpaUi Svbhayya. 
(’29) 16 AIB 1929 Mad 38 (41, 42) ; 111 Ind Gas 152 (DB). Alagarstoami Thevan 

V. Bamdbhadra Naidu, (1 Mad 309 relied on.) 
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The full period prescribed for a suit for possession must have Section 28 

expired; otherwise, the title of the true owner is not extinguished in Notes 2—3 

favour of the wrongdoer.^- Thus, an owner of property does not lose 
his right to it merely because he happens not to be in possession of it 
for twelve years. His right is extinguished only when somebody else is 
in possession against whom a suit for possession could have been filed 
but had not been filed within the time prescribed.*^ 

The words **hereby limited” show that the section does not apply 
to cases where the period of limitation is prescribed by some other Act. 

(See Note 3.) 

2a. Applicability of section to cases where there is a continuing 
wrong. — See Section 23 Note 16. 

3. “Suit for possession.” — The section, in terms, applies 
only where suits for possession of property become barred by limitation.^ 

It does not apply to applications for possession. Thus, the fact that 
an application for execution of a decree for possession is barred by 
limitation will not extinguish nno facto the right of the applicant to 
the proi'jcrty.-_ 

12. (’79) 7 Ind App 73 {80, 81) : 6 Cal L R 249 : 4 Sar 127 : 3 Sutlier 370 (PC), 

Wise V. Amirooftissa Khatoon. (Possession for three years under order made 
under Act IV of 1840 does not create title against Government.) 

(’68) 9 Suth W R 283 (283) (DB), Durga Churn Paul v. Pearee Mohtin. 

(’35) 22 AIR 1935 Pat 164 (165, 166) : 14 Pat 424: 155 Ind Cas 1094 (DB), Nando 
Kahar v. Sri Bhup Narain Singh. (A I R 1922 P C 184 relied on.) 

(’34) 21 AIR 1934 Pat 485 (489): 154 Ind Cos 1032 (DB), ML Dharischhna Kuar% 

V. Ramyad Kuar. (AIR 1929 P C 166 relied on.) 

13. (’21) 8 AIR 1921 Bom 368 (369) : 45 Bom 1020 : 62 Ind Cas 101 (DB), 

Swainirao v. Bhitndbai. 

(’29) 16 AIR 1929 Oudh 402 (405) : 119 Ind Cas 866, Mttbinul Nisa v. Ali 
Hussain. 

(’26) 13 AIR 1926 Oudh 313 (315) : 29 Oudh Cas 131 ; 92 Ind Cas 825, Sukh Deo 
V. ML Bam Dulari. (AIR 1916 P C 21 followed.) 

(’25) 12 AIR 1925 Cal 981 (983) : 85 Ind Cas 594 (DB), Abhoy Sankar 
Satyendra Prasanna. ( (1847) 10 Ir L R 504 followed.) 

Note 3 

1 (’18) 6 AIR 1918 Pat 492 (493) : 46 Ind Cos 569 : 3 Pat h Jour 478 (DB), 

Bhaiga Farida v. Oannath Khandai. (Section 28 provides only the extinction 
of the rights upon the termination of the period of limitation for a suit and not 
that at the termination of the period of limitation for an application, any right 
shall be extinguisbed.) 

(’80) 17 AIR 1980 All 866 (868) : 129 Ind Cas 375 (DB), Abdul Alim v. Abdul 
Hamid. 

(’29) 16 AIR 1929 Nag 146 (145) : 25 Nag L B 74 : 116 Ind Cas 421 (DB), 

Naraindas v. Nenu. 

(’09) 2 Ind Caa 981 (981) : 1909 Pan Be No. 69, Aruramal v. Kesar Singh. 

2. (’02) 26 Mad 800 (827) : 12 Mad L Jour 128 (FB), VedapurcUti v. Vallahha 
Valiya Baja. 

(’10) 8 1.0.689(648): 86 Bom 79'(DB), Vasudeo Atmaram v. Eknath BaXkrishna. 

(’09) 4 Ind Cas 246 (248, 249) (DB) (Bom), BaXa Kushaba v. Amrita Vaghmode, 
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Section 28 The “suit for possossiou" referred to in the section is a suit in 

Note 3 respect of which the period of limitation is prescribed by schedule I. 

Limitation Act ; the section therefore does not apply to suits for 
possession to be brought in the revenue Courts for which no limitation 
is provided in this Act.^ But the principle of the section, which, as 
has been seen in Note 1, is of general applicability, has been applied 
to such cases.* The section has been expressly made applicable to cases 
arising under the Central Provinces Tenancy Act by virtue of the 
provisions of s. lOi thereof.® 


(’y.j) 1 Cal W N 569 (571) (DB), Jagdbandlm Bhatiacharjee v. Harimohan 
lioij. 

(’66) 1 N W P H C E 154 (156), Jiigur Nath v. Balgobind. (When a right to 
property has been established by a declaratory decree the barring of the right of 
execution by limitation does not extinguish the right.) 

(’87) 1887 Pun Re No. 3, Ganda Mai v. Nanak Chand. (5 Cal 897 referred to; 
9 Cal 651 dissented.) 

3. (’35) 22 AIR 1935 Mad 914 (917) ; 59 Mad 51 : 161 Ind Cas 447. Bamalingam 
V. yeerabhadradu. (A bolder of a service inam, who is out of possession of the 
lands attached to his office must, under the Madras Hereditary Village Offices 
Act, sue for possession in the revenue Court within three years—Section 28 does 
not apply to such suits.) 

(’98) 21 Mad 134 (135) : 7 Mad L Jour 196 (DB), Pichuvayyan v. Vilaklmdayam 
(Rights to property which cannot be enforced in civil Courts by reason o 
the Regulation VI of 1831 are not extinguished under S. 28 of the‘Lirnitation Ac 
XV of 1877, as the latter Act does not prescribe any period of limitation for suits 
under the Regulation aforesaid.) 

4. (’ll) 11 Ind Cas 465 (467, 468) (DB) (Cal), Nand Kumar Dobey v. Ajodhya 
Sahu. (Cases governed by Article 3 of Schedule III of the Bengal Tenancy Act.) 

(’33) 20 AIR 1933 Pat 6 (15) : 11 Pat 701 : 141 Ind Cas 157 (DB), ChaturbhuJ 
Singh v. Sarada Charan. (Do.) 

(’99) 21 All 204 (205, 206, 208) : 1899 All W N 36 (DB), Dalip Bai v. Deoki Rai. 
(Cases under Act XII of 1881 (N W P Rent Act), S. 95 (n).) 

(’35) 22 AIR 1935 Lah 787 (789) : ILR (1937) Lah 517 : 160 Ind Cas 1000 (DB). 
Kartar Singh v. Kharkha. (Section 28 does not in terms apply to cases under 
special or local laws, but the principle underlying it is of general application and 
has been applied to cases governed by local laws.) 

(’30) 17 AIR 1930 Cal 225 (227): 127 Ind Cas 51 (DB), Nalini Bhusan v. Hiralal 
Roy. (Where a landlord keeps a ryot out of possession of his holding for the 
periods specified in Ait. 3 of Sch. Ill of the Bengal Tenancy Act, the ryot’s title 
in the holding is existinguished by adverse possession.) 

(’04) 27 All 372 (373, 374) : 2 All L Jour 69 : 1904 All W N 281, Ram Lai v. 
Clmni Lai. (Case under Agra Tenancy Act II of 1901.) 

[But see (30) 17 AIR 1930 Pat 476 (478, 479) : 126 Ind Cas 858 (DB). Bankey 
Behary Lai v. Gudo Choudhury. (11 Ind Cas 465 distinguished.)] 

5. (’40) 27 AIR 1940 Nag 49 (55, 56) : ILR (1940) Nag 348 : 186 Ind Cas 731 
(FB), Punjaram Jagoba v. Ram'uchintoo. (The extinguishment spoken of by S. 28 
occurs at the end of the period specified in the second schedule to the Tenancy 
Act and not at the end of the period prescribed by the Limitation Act.) 

(’28) 15 AIR 1928 Nag 281 (281) : 109 Ind Cas 403, Dadoo v. Sukha. 

(’34) 21 AIR 1934 Nag 61 (62) : 30 Nag L R 208 : 148 Ind Cas 733. Sujathhan v. 
Nazafali. 



EXTINGUISHMENT OP RIGHT TO PROPERTY 


973 


The following have been held not to be suits for possession of 
property for the jjurposes of this section: 

(1) Suit for sale on a mortgage.® 

(2) Suit to enforce maintenance.’^ 

(3) Suit for the restitution of conjugal rights.® 

(4) Suit for a declaration.® 

(5) Suit for setting aside an order rejecting a claim to 

attached property.^® 

A suit for i^re-emption is a suit for possession within the meaning 
of this section.^®® 

Where a person is hound to set aside a document before he can 
sue for possession, as in the case of a minor whose property has been 
alienated by his guardian on his behalf, a failure to sue to set aside 
the alienation within the time prescribed will extinguish his rights 
to the property under this section.The reason is that the suit for 

(’27) 14 AIR 1927 Nag 352 (352): 107 Incl Cas 522, Dharmu v. Val Sin^h, (AIR 
1926 Nag 99 dissented from.) 

6 . (’30) 17 AIR 1930 All 416 (417) : 122 Ind Cas 411 : 52 All 539 (DB), JokUii. 

Bhunja v. Sitla Bakhsh Singh. (A I R 1923 AM 99 relied on.) 

(’35) 22 AIR 1935 Oudh 139 (141) : 10 Luck 531 ; 153 Ind Cos 808 (D13), Bam 
Adhar v. Shankar Baksh Singh. 

(’18) 5 AIR 1918 Cal 933 (938, 940) : 44 Cal 425 : 37 Ind Cas 277 (DB), Priya 
Sakhi Deli v. Bireshivar Sainanta. 

[See also (’35) 22 AIR 1935 Ondh 213 (216): 10 Luck 481 : 153 Ind Cas 307 (DB), 
Sarada Nand v. Daya Shanker Singh.'] 

7 (’24) 11 AIR 1924 Cal 364 (366) : 73 Ind Cas 235 (DB), Gopal Chandra v. 
kadambini Dasi. (3 Bom 415 (P C) and 29 Cal 557 followed.) 

8 . (’01) 25 Bom 644 (657) : 3 Bom L R 371 (FB), Bhanjib/ioy Bomanji v. 
Ilirabai. 

(’12) 16 Ind Cos 124 (124) : 34 All 412 (DB), Ayesha v. Paiaz Husain. 

9. (’10) 6 Ind Cas 881 (883) : 3 Sind L R 228 (FB), Goverdhandas v. Naraindas. 
(Suit for declaration of right to the flow of water and for injunction restraining 
defendant from obstructing it.) 

<'09) 2 Ind Cas 981 (981) : 1909 Pun Re No. 69, Aruraimil v. Kesar Singh. 

^’28) 15 AIR 1928 Bom 383 (384) : 113 Ind Cos 378 (DB), Chinta7nan Balivant 
V. Bhagtvan Ganapati. (Mortgage by Hindu father — Mortgagee not put in 

_Sale to mortgagee Sait by son to set aside sale and recover his 

share.) 

10. (’86) 165 Ind Cas 84 (85) (DB) (Cal), Bama Pada v. Raftta Nath. (Claimant's 
right to property is not extinguished by his failure to get order set aside within 
period of limitation by regular suit.) 

10a. (’34) 21 AIR 1934 Oudh 303 (305) : 9 Luck 475 : 149 Ind Cas 258, Salamat 
AH V. Nur Muhammed Khan. 

11. (’88) 20 AIR 1933 Bom 42 (44) : 141 Ind Cas 806 (DB), Jhaverbhai Hathi^ 
bhai V. Kabhai Becker Patel. 

^’ 19 ) 6 AIB 1919 Cal 404 (404): 52 Ind Cas 269, Kanok Dan v. Srihari Ooswami, 
(Suit to set aside invalid alienation by certificated guardian.) 


Section 28 
Note 3 
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Section 28 
Notes 3^5 


possession in such cases '^vill be governed by the same article which 
governs the suits to set aside such alienations, 

A suit for recovery of possession on redemption of a mortgage on 
the property is virtually a suit for possession and on the expiry of the 
period of limitation for such suit, the mortgagor’s title to the property 
will bo extinguished.^" (See also Art. 148 Notes 2 and 25.) 

As to whether the section applies to a suit for i^ossession under 
S. y of the Specific Relief Act, see Note 2 under Article 3. 

4. “Any person,” — A title by adverse possession can be 
obtained against a moth. The fact that during the period of prescrip¬ 
tion the math had no lawful manager will not affect the operation of 

tliis section.^ 


5, “Any property.” — Section 29 of the Act of 1871 corres¬ 
ponding to this section referred only to “land or hereditary office. 
The present section is wider than S. 29 of the Act of 1871 and refers to 
“any property.” ^ It would seem to include all property in respect of 
which a suit for possession can be filed. It is, however, necessary that 
the property must be one recognized by law.® The following have 
been regarded as property for which a title can be acquired y t le 

operation of this section : 

(l) An exclusive right of fishery___ 

(T8) 5 AIR 1918 Mad 724 (726) : 41 Mad 102 : 40 Ind Cas 664 (DB), Kandasamy 
Naiclicn v. Irusappa Naiclccn. 

P12) 12 Ind Cas 695 (697, 700) (DB) (Mad). Doraiswamy Serwnadam y, 
Nayxdisamy Seluvan, (A suit by a minor to set aside a sale by his guardian 
and to recover property is governed by Arts. 44 and 144 and a so y . .) 

(’14) 1 AIR 1914 Oudh 338 (339) : 17 Oudh Cas 62 : 23 Ind Cos 406, Mt. 
Sheonatha V. Sheoraj Singh. (23 Mad 271 (P C) relied on.) • 

[But see ('40) 27 AIR 1940 Cal 589 (590) : 193 Ind Cas 168, Laht Kumar Das 
V. Nogendra Dal. (Article 44 is not POf^ssion _ 

Ward’s failure to sue within period prescribed by Art. 44 bars only his right to 
set aside transfer—It does not extinguish right to property under S. 28.)] 


Sec also Note 2 to Article 44. 

12. (’25) 12 AIR 1925 Bom 339 (340) 
Shivlal Nahhu^hai. 


: 87 Ind Cas 699 (DB), Itxdurai Bhaurai v. 
Note 4 


1 . (’94) 18 Bom 507 (511, 512) (DB), Vithatbowa v. Narayan Daji Thite. 

Note 5 


1. (’81) 3 All 435 (436) : 1881 All W N 9 : 5 Ind Jur 652 (DB), Jagravi Bibi v. 
Ganeshi. (Trees growing upon land are “land” within the meaning of S. 29, 
Limitation Act, 1871.) 

2. (’79) 4 Cal 283 (297) : 3 Cal L R 336 ; 2 Shome L R 2 (DB), Eamchunder 
Ghosaul V. Juggut Monmohxney Dabee. 

3. (’04) 28 Bom 399 (407) : 6 Bom L R 428 (DB), Jethahhai v. Nathabhai. 

4. (’32) 19 AIR 1932 Cal 300 (302, 303) : 59 Cal 344 : 137 Ind Cas 279, Krishna 
Eandi v. Lokenath Mookerjee. 

(’23) 10 AIR 1923 Pat 58 (60, 62): 1 Pat 674 : 67 Ind Cas 954 (DB), Henry Bill 
Co. V. Sheoraj Eai. (AIR 1917 Pat 528 followed.) 



EXTINGUISHMENT OF RIGHT TO PROPERTY 975 

( 2 ) A right to maintain a projection over the neighbour’s land. 

The right is a right to the occupation of space belonging 
to the neighbour and therefore of property,® 

(3) A right to levy assessment on rent-free lands.® 

( 4 ) A right to a Buddhist monastery.^ 

( 5 ) A right to hirt jajmani.^ 

(6) A nankar allowance when that allowance forms part of 

a larger estate which has been divided and enjoyed in 
severalty for a long time.® 

( 7 ) A right to an office of profit.^® It must be noted that where 

land is attached to the office as appurtenant to it and the 
right to the office is barred, not only the right to the office 
but the right to the land also will be extinguished.^^ 

(’30) 17 AIR 1930 Mad 679 (680, 683) : 125 Ind Cas 545, Secretary of State v. 

District Board of Tanjore. (14 Cal L J 572 followed.) 

See also Note 10 to Section 2 (5), Note 10 to Article 39 and Note 7 to Articles 142 

&. 144. 

5. (’25) 12 AIR 1925 Bom 335 (335, 337) : 87 Ind Cas 1008, Bahadurvial Gtiru- 
mulihrai v. Mohanlal SiircJiand. (3 Bom 174 and 28 Bom 428, followed.) 

{See also (’10) 7 Ind Cas 571 (572) (DB) (Mad), Aduiarayanamma v, Murtma. 
(A person constructing a buttress over a site belong! nj^ to another and enjoying 
its possession for the statutory period gets title to the site by adverse possession 
and not only an easement.)] 

6 . (’21) 8 AIR 1921 Bom 303 (306, 307) : 45 Bom 694 : 61 Ind Cas 40 (DB), 
Sdkharam v. Trimbakrao. (5 Cal 949 and 1 Bom 586, followed.) 

See also Note 5 to Article 130. 

7. (’23) 10 AIR 1923 Rang 40 (40) : 79 Ind Cas 273, U Wiseikla v. U Paravia, 

8 . (’08) 1908 Pun Re No. 34 : 1908 Pun L R No. 163 : 1908 Pun W R No. 90, 
Mohan Lai v. Janki. 

9 . (’16) 3 AIR 1916 Oudh 129 (132) : 33 Ind Cas 461 : 19 Oudh Cas 49, Deputy 
Commissioner, Fyzdbad v. Jagjiwan Bakhsh Singh. 

10. (1900) 23 Mad 271 (279) ; 27 Ind App 69 : 4 Cal W N 329 ; 10 Mad L Jour 
29 : 2 Bom L R 597 : 7 Sar 671 (PC), Qnanasambanda Pandara Sannadhi v. 
Vein Pandaram. (Hereditary oflgee.) 

(’03) 26 Mad 113 (116) (DB), Raghavachariar v. Tirumalai Asari. (Non-heredi- 
tary office.) 

(’09) 3 Ind Cas 0 (8, 9) (DB) (All), Dharma Nand v. Khema. (Hereditary office.) 
(’98) 21 Mad 278 (287) (DB), Alagirisamy Naicker v. Sundareswara Iyer. (10 
I A 90 (PC) followed.) 

(’09) 3 Ind Gas 408 (414) (DB) (Cal), Sital Das Bahajiv. PartabChandar Sarma. 
(The right of any person who might be regarded as lawfully entitled to theshebait- 
ship may be extinguished by adverse possession.) 

(’20) 7 AIR 1920 Cal 800 (803) ; 60 Ind Cas 165 (DB), Kassim Bassan v. Hazara 
Begum. (Hereditary office of mutawalli.) 

[But see (’80) 17 AIR 1930 All 866 (868) : 129 Ind Cas 375, Abdul Alim v. Abdul 
IJamid. (Non-hereditary office — Suit for possession of office is not suit for 
possession of property.)] 

11. (1900) 23 Mad 271 (279) : 27 Ind App 69 : 4 Cal W N 329 : 10 Mad L Jour 
29 : 2 Bom L R 597 : 7 Sar 671 (PC), Onanasambanda Pandara Sannadhi v. 
Vein Pandaram. (Hereditary office.) 

(’20) 7 AIR 1920 Cal 800 (803) : 60 Ind Cas 165 (DB), Kassim Bassan v. Hazara 
Begum. (Do.) 
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Note 5 
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(8) A right to cnt, appi’opi'iate and sell timber in a forestA'^ 

(9) A jagir (right to collect rent). This is an interest in 

immovable property.^ 

A “right to property” would include a right to the joint enjoyment 
of the property as well as a right of survivorship to the property. 

It has been held in the undermentioned cases^^ that this section 
is confined to immovable property. This is obviously incorrect. 

It has been held that the property referred to in the section must 
be property capalde of being physically possessed and that consequently 
a right to redeem a usufructuary mortgage is not property for the 
purposes of this section. 

Sec also Articles 1-12 & 141 Notes G and 7. _ 

(’98) 21 Miul 278 (287) (DB), Alagir\samy Naicker v. Sundareswara Iyer. 

(’03) 20 Mad 113 (115) (DB). Eaohavacharxar Tirtnnalai Asari. (Non-heredi- 
tavy oftico.) 

(’Ooj 28 Mad 197 (200, 201) (DB), Pydiganthain Jagasnnatha Eow v. Rama Uo$ 

Patiiaik. (Hereditary office with property.) 

(17) 4 AIR 1917 All 49 (51, 52) : 39 All 636 : 42 Ind Cas 77 (DB), Bam Ptari v. 

Nand LaL (Hereditary office.) . 7 » at 

[But see (’30) 17 AIR 1930 All 866 (868) : 129 Ind Cas 375 (DB), Abdul * 

Abdul Hamid. (Where action for possession of office of , 

barred, right to a particular wakf property is not necessarily extinguished undei 
Section 28 — The decision proceeds on the view that a suit for possession 
office of nnitwalli is of a personal character and is not a suit for possession 

property.)) 

See also Note 11 to Article 124. . 7 

lla. (’39) 26 AIR 1939 Pat 587 (590): 181 Ind Cas 777 (DB), Jaga ts i la i 7 - 

V. Pratap Chandra. . ,t j r> . 

lib. ('41) 28 AIR 1941 Pat 219 (221) (DB), Padma ‘ ’V 

12. (’21) 8 AIB 1921 Mad 24 (25, 27) : 44 Mad 131 : 60 Ind Cas 583 (DB), Atch- 

Cas 125, Mt. Jaidevi Kuari v. 

Dakshini Din. (26 Bom 146 dissented fiom.) . ^ ^ oec 

13. (’39) 26 AIB 1939 Bom 494 (496) : ILR (1939) Bom 685 : 18 d Ind Cas 366, 

<.22)TAln9''22 r6flnd cS'rnat L Jour 408.(DB), Wiamat 

Ali V. Yad Ali Shalt. 

lA fuO) 7 Ind Cas 134 (138) (DB) (Bom), Baitidas fihabildas v. Chabildas. 
(Suit for recovery of ornaments barred — Right is extinguished.) 

1 *1 f’97) *>0 Mad 305 (309,310. 311) (DB), Krishna Menon v. Kesavau. (Defendant 
in nossiion of land in Malabar, as ottidar—Plaintifi purchasing the jenmi right 
— Defendant not suing for pre-emption within the period prescribed — Plaintiff 
subsequently suing for redemption—Defendant can assert his right of pre-emption 
and such right is not extinguished by his failure to sue within the period of 
limitation — 7 Mad 26 and 13 Mad 490 followed.) 

[But see (’02) 6 C W N 601 (612) (DB), Lalla Kanhoo Laly.MankiBibi. (Title 
to immovable property may be affected by S. 28 although the physical pc^^ion 
is not in question — Equity of redemption is capable of being extinguished by 

adverse possession.)] 

See also the Article in 2 Mad L Jour 283 (286, 287). 
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6, “Shall be extinguished,” — Where a person who could 
have sued for possession of property, allows the period of limitation 
prescribed for the suit to expire, his title is. under this section, 
destroyed.' The extinguishment of the title of the rightful owner will 


Note 6 

1. (’39) 26 AIR 1939 Lab 4o5 (457, 4o8) i 185 Ind Gas 858, Ho.nwcbT% Ldl v. Mt, 
Htissaini. (Lessee continuing in possession after expiry of term of lease_No pay¬ 

ment of rent—Nothing to show landlord’s assent— Tenant’s possession is adverse 
and landlord’s title will be extinguished if he does not sue for possession within 
twelve years from expiry of lease.) 

(’39) 26 AIR 1939 Pat 587 (590) : 181 Ind Gas 777 (DB), Jagadish Chandra v. 
Pratap Chandra. (Lessee adversely and openly enjoying timber of adjoining 
jungle belonging to grantor for more than twelve years—Grantor held lost his 
right to timber by adverse possession.) 

(’24) 11 AIR 1924 P C 121 (122) : 51 Ind App 171 : 5 Lah 192 : 80 Ind Gas 788 
(PC), Mt. Lajwanti v. Safa Chand. 

(’37) 24 AIR 1937 Cal 305 (307, 308) : I L R (1937) 2 Cal 242 : 172 Ind Gas 315 
(DB), Sri Paghunalhjicu v. Ganga Gobinda. 

(’20) 7 AIR 1920 Cal 852 (852) : 59 Ind Gas 719 (DB), Harish Chandra v. Nir- 
pendra Coomar. (P purchasing benami in name of D and remaining in possession 
for more than two years but dispossessed by D —P sued for possession— D's title 
had become extinguished by Sch. 3, Bengal Tenancy Act of 1885.) 

.(’15) 2 AIR 1915 All 90 (91) : 27 Ind Cas 914, Balbhaddar Chouhe v. Soinaru 
Bat. (Failure to sue under section 79 of the Tenancy Act on dispossession extin¬ 
guishes right.) 

.(’22) 9 AIR 1922 All 124 (125, 126) ; 66 Ind Cas 856, Bhikhari Singh v. Jokhan. 
(Do.) 

(’27) 14 AIR 1927 All 551 (552) ; lOl Ind Cas 591, Bhairo Bohar v. Abdul 
Wahab. (Do.) 

(’15) 2 AIR 1915 Cal 234 (234) : 27 Ind Cas 250 (DB), Sachindra Kishore Dey v. 
Bajani Kanta. 

.(’77) 1 Bom 586 (590) : 1 Ind Jur 849 (DB), Kcval Kuker y.TaluqdariScttlcmeni 
Officer. 

.(’37) 24 AIR 1937 All 300 (302, 303) : 169 Ind Cus 125, Mt, Jaidevi Kuari v. 
Dakshini Din. 

.(■26) 13 AIR 1926 All 62 (63) : 48 All 145 : 92 Ind Cas 414 (DB), Mt. Bain Kuer 
V. Qovind Bain. (Mortgagee remaining in possession after the redemption of 
mortgage with possession—Right of mortgagor to recover possession is barred.) 

•(’83) 1883 All W N 178 (178) (DB), Jaipal Bax v. Jllahi Bakhsh. (Redemption of 
mortgage by person claiming under title adverse to mortgagor—Ad verse possession 
by such person extinguishes mortgagor’s right.) 

(’29) 16 AIR 1929 P C 228 (231) : 51 All 675 : 120 Ind Cas 651 : 56 Ind App 330 
(PC), Abdul Jalil Khan v. Obaid Ullah Khan. (Benami purchaser allowing true 
owner to be in adverse possession for twelve years—Latter gets a good title.) 

(’89) 11 All 438 (446, 465) : 1889 All W N 155 (DB), Parmanand Misr v. Sahib 
Alt. 

.(’01) 24 Mad 387 (396) : 28 Ind App 81 ; 3 Bom L R 303 : 5 Cal W N 545 : 7 Sar 
819 (PC), Vasudeva Padhi Khadangat Garu v. Maguni Devan Bakshi Maha- 
patrulu Oaru. 

•{'17) 1 Mad 343 (348) : 2 Ind Jur 249 (DB), Chenna Kesavaraya v. Mangadu 
Vaidelinga. 

(’20) 7 AIR 1920 Nag 61 (61) : 66 Ind Cas 499 : 16 Nag L U 87, Laxman v. 
Qovind. (23 All 176 relied on.) 

i(’19) 6 AIR 1919 Oudh 404 (405) : 63 Ind Cas 1005, Parameswar Din v. Bam 
Nath, 
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7 lit?) tlip \vTOiif^clo0r.” In GwiicfCt Gohiiid 

operate to fjive a ‘jood title to Uie \Mono Uu^ _ j __ 

M 7, M i.«u o, ‘SJZSS; 

rs7» 1SS7 Ml \V \ 10:5 (104) (DB), Bxrangi v. Raxnsaran. 

20 AIR Oudh 4G2 (464) : 146 Ind Gas 987. Shankar v. 

10 MU 19'2;i Hang 40 (40) : 79 In<l Ca, 279, v. Panama.] 

2. (-41) 29 AIK 1941 Hat 181 (183) : 19 Pal 852 : 194 Incl Cas 243 (DB), .4/cltaiii-i 

Ilalif'anl v. Z>eo Narain. t i n^^ fT7R\ 

( 40) 27 MU 1940 Nag 49 (53) : 1 B U (1940) Nag 348 : 186 Ind Cas 731 (PB). 

Pun iaram Jagoba v. Chinloo. 

(-19) ■>& \IK 1939 Cal 50 (62) : 180 Ind Cas 721 (DB). Jitendra Kumar v. Deben- 

* Zcbandra. (Reason is that title to land cannot be in a state of 

r'KH) *>5 \IR 1988 Tiah 369 (373, 385, 386) ; 175 Ind Cas 94o (FB), Masjxct 

^ShahuioaHj V. Shiromam Gurdxmra Parbandhak 
(Mosque advevsely i>ossessed by Sikhs for the statutory ^riod - Sikhs become 
owners of the building—All rights of Muhammedans including light to piay 

(■97) 21 Bom 509 (514, 516) (DB), Budesab v. Ha,i„xa,UIia. „ ^ 

(■77) 3 Cal 224 (226, 227) (DB), Gossoii. Dass Chunder v. Ismr Chunder Ham. 

(11 Moo Ind 3Vpp 345 (P C) followed.) 

(’87) 1887 All W N 92 (92) (DB). Fir Bakhsh jaarani Bibi 

(■81) 3 All 435 (436, 437) ; 1881 All W N 9 : 5 Ind Jur 6o2 (DB), Jagraxxr Bi 

COof 2rAU 743 (746) : 1906 All W N 216 (DB), Yak.ib AH Khaxx v. Kishxm Lai. 
(’06) 29 All 133 (136, 137) ; 3 All L Jouv 760 : 1906 All W N 30a (DB), i et 

(;6MrAmi^i!;697 W) : 96 Ind Cas 687 (DB), SaJJad Bussain.-Qurboa 

CS l^AIR 1928 All 43 (46) : 49 All 713 : 102 Ind Cas:i73(DB),PiWufeoPeiaari 

(■;'lfl8 AmTorill 635 (649) : 54 All 299 : 136 Ind Cas 145 (FB), Punt Puruit 

,■901 M Bom"22M22f727i (DB), Hargovindas Lakshmidasy.BajibhaiJijibnai. 
rio\ 17 T 1 r <1 148 fl49) * 37 BomSl {DB),MaganchandFulchandy.V%tJtalrao. 
S 7 AIB lolo Bom 9 (‘lol: 58 Ind Cas 326 (DB), Tagabali AbdxUlabkai v. 

(.?9)'fc;Tr2H33in 2 Shome L B 106 (DB), Beyo„ Ckunder v. Rally Prose,mo 

pt72rcat244 (248) (DB). Suja Hossein v. Mouah.m Das. (Where an insolvent 
u in nossession of land from before the date of insolvency and for more than 

tw^ryears^ter the insolvency the Official Assignee not having taken possession. 

the insolvent will have acquired a right by adverse possession.) „ . „ 

{■10) 6 Ind Cas 392 (395) (DB) (Cal). Nawab Bahadur, Murshidabad v. Gopinath 

(-^Tq^AIR 1922 Cal 193 (194) : 69 Ind Cas 7 (DB), Satyendra Nath v. Krishna- 
saJeha Ear. 

(’86) 1886 Pun Be No. 16, Daya Bain v. Badri Mai. 

(’72) 1872 Pan Re No. 48, Kurhn Khan v. Bahadur Khan. 

(’22) 9 AIR 1922 Lab 102 (103) (DB), Lala v. Khalas. 

(’19) 6 AIB 1919 Pat 447 (451) : 53 Ind Cas 114 (DB). Badri Chaudhurt v. iJar- 
bans Jha. (Fraudulent transferor continuing in possession for more than 
years is entitled to declaration or recovery of possession even if fraud is carr 

out.) 
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V. The Collector of 24-Par(funiiahSj^ Lord Komilly observed Section 28 
as follows : Note 6 

“ The title to sue for dispossession of the lands belongs, in such 
a case, to the owner whose property is encroached upon; and if 
he suffers his right to be barred by the law of limitation, the 
practical effect is the extinction of his title in favour of the 

party in possession.The High Court had decided that 

the Prince’s title is barred; and the effect of that bar must 
operate in favour of the party in possession.” 

The acquisition of the title by the w'longdoer is thus the 
corresponding effect of the right to the property being extinguished ; 
if the one does not take place, the other does not.‘ That this is so is 
also clear from the words “whereas it is also expedient to provide 
rules for acquiring by possession, the ownership of easements and 
other property" occurring in the preamble of this Act. 

Where the title of a person is under this section extinguished in 
favour of the wrongdoer, it is not revived by that person again getting 
into possession: In other words, there is “no remitter to the old title.”" 

(’35) 22 AIR 1935 Pat 161 (165) ; 14 Pat 424 : 155 lud Cas 1094 (DB), I'Tanrfo 
Kahar v. Bhup Narain Singh. 

(’14) 1 AIR 1914 Mad 708 (710) ; 38 Mad 1064 : 21 Ind Cas 369 (DB), Prasanna 
Venkaiachala Beddiar v. Collector of Trichinopoly. 

(’15) 2 AIR 1915 Mad 345 (348) : 25 lod Cas 109 (DB), Qanayathi Uudali v. 

Venkataldkshvii Narasayya. (15 Mad L Jour 368 followed.) 

(’16) 3 AIR 1916 Mad 415 (416) : 29 Ind Cas 168 (DB), Ratna Bai v. Official Assi¬ 
gnee of Madras. 

{See (’17) 4 AIR 1917 Cal 369 (370) : 36 Ind Cas 11 (DB), Chandra Gtwsh v. 

Nilkamal Mukhopadhyaya. (Quare —Whether Section 28 of the Limitation Act 
operates only to extinguish the interests of the dispossessed owner and not to 
assign that interest to the adverse possessor.)] 

[But see (’83) 1883 All W N 100 (100) (DB), Dilsiikh Jiai v. Tika Ram.] 

3, (1866-67) 11 Moo Ind App 345 (360, 361) : 7 Sutb W E 21 : 1 Suther 676 : 

2 Sar 284 (PC). 

4 . (’28) 15 AIR 1928 All 625 (625) : 115 Ind Cas 613, Oudh Behari Lai v. Col¬ 
lector of Etah. 

(’31) 18 AIR 1931 All 635 (649) : 54 All 299 : 136 Ind Cas 145 (FB), Ram Karan 
Singh v. Bam Das Singh. 

(’10) 6 Ind Cas 881 (883) : 3 Sind L R 228 (FB), Coverdhan Das v. Naraxn 
Dass. 

(’97) 21 Bom 609 (514) (DB), Budesabv. Banmanta. ((1858)27 LJ Ex297 followed.) 

5 (’86) 22 AIR 1936 Fat 164 (166) : 14 Pat 424 : 165 Ind Cas 1094 (DB), Nando 
kahar v. Bhup Narain Singh. (There cannot be a revival of title of which 
there has been a statutory extinguishment.) 

(’20) 7 AIR 1920 Cal 800 (803) : 60 Ind Cas 165 (DB), Kassim Hassan v. Hazra 

(’99) 2^ A11 204 (208, 209) : 1899 All W N 36 (DB), Dalip Bai v. Deoki Bai. 

(Forcible entry by tenant after his right of occupancy of land is extinguished, is 
not as tenant but as trespasser.) 

[1873) 20 Sutb W R 114 (115) : 11 Beng L R 237 (DB), Briyvddbun Chunder v. 

Tarachand Bindopadhya. (11 MIA 345 (PC) followed.) 
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In Braui.i'jlon v. Llcivellyn,^ a leading case under the English 
statute oi limitation, wliich has been followed in this country also, 
Sir "W illiani Cliannel observed as follows : 

“The title to which, according to the doctrine of remitter, a 
])arty can be deemed to be remitted, must be a title on which 
he could liavc maintained an ejectment. But in 1842 could 
William have maintained an ejectment before his re-entry? It 
must be admitted that he could not have done so. Then, how 
could his re-entry operate by way of remitter? To hold that it 
could, would be quite at variance with the true doctrine of 
remitter, and would practically repeal the statute.” 

Where a title has been acquired by the operation of this section, 
a suit can be maintained by the person so acquiring it for a declaration 
of his title' or for possession of the property if he is dispossessed of it.® 

The right that is extinguished cannot he anything more than 
tohai the rightful otoner had in the property.^ Thus, where the 


('30) 17 AIR 1030 Cal 22-5 (226, 227) ; 127 Ind Cas 51 (DB), Nalini Bhusan Boy 
V. lliralal Roy* 

( 27) 14 AIR 1927 Nag 401 (402) : 105 Ind Cas 835, Sonaji v. Battu. 

(’28) 15 AIR 1928 Nag 280 (280, 281) : 109 Ind Cas 401, Kapoor v. Nanhi. (AIR 

1926 Nag 99 distinguished.) 

(’07) 6 Cal L Jour 621 (636) (DB), Lilahati Misrain v. Bishun Cliohcy. 

(’35) 22 AIR 193.) Lab 787 (789) : I L R (1937) Lab 517 : 160 Ind Cos 1000 (DB), 
Karlar Singh v. Kharkha. 

(’34) 21 AIR 1934 Pat 485 (489) : 154 Ind Cas 1032 (DB), Mt. DharichhnaEuari 
V. Bamyad Knar. (But if be is in possession again for twelve years he may get 
a title.) 

(’25) 12 AIR 1925 Oudb 20 (23) : 84 Ind Cas 98 (DB), Mt. Malimtidunnisa v, 
Zahid Baza. (AIR 1920 Cal 800 followed.) 

(’76) 25 Sutb W R 131 (132), Kristo Gopal Boy v. Boodro Chunder Roy. 

(’26) 13 AIR 1926 Bang 95 (96) : 95 Ind Cas 514, Maung San Shin v. Mg. 

Maung. (Where the right to bring a suit for land has become barred, the mere 
fact of a trespasser taking possession does not revive the right.) 

See also Note 93 to Articles 142 & 144. 

6. (1858) 114 R R 1038 (1040) : 27 L J Ex 297. 

7. (’77) 2 Cal 418 (421, 422) (DB), Shiro Kinnari Debi v. Govind Shaw Tantu 
(6 Mad H C R 420 dissented from.) 

(’73) 20 Suth W R 104 (105) (DB), Bam Lochnn Chnekerbutty v, jRnm Soonder 
Chuckerbutty. (11 W I A 345 (PC) followed.) 

(’19) 6 AIR 1919 Pat 447 (451) ; 53 Ind Cas 114 (DB), Badri Chaudhiiri v. Har- 
bans Jha. (28 Cal 370 followed.) 

(’15) 2 AIR 1915 Sind 4 (6, 7) : 9 Sind L R 1 : 30 Ind Cas 13 (DB), Karachi 
Municipality v. Shamoo Ladha. 

[See (’72) 17 Suth W R 490 (492) (DB), Bailee Singh v. Mt. Arit Kooer.] 

8. (’20) 7 AIR 1920 Pat 538 (540) : 58 Ind Cas 380, Bam Brich Singh v. Mt. 
Sonjharo Eoer. (AIR 1919 Pat 447 followed.) 

9. (’39) 26 AIR 1939 Cal 50 (62) : 180 Ind Cas 721 (DB), Jitendra Kumar v. 
Debcndra Cha^idra. (Right acquired by adverse possession is equal in orbit to 
that extinguished.) 
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person prescribed against is only a person with a limited interest, it 
is only that interest that will be extinguished. In other words, no one 
can prescribe for more than what the person against whom he is 
prescribing is entitled to.^^ Thus, where A mortgages by a simple 
mortgage his property to X, and A is thereafter dispossessed by B who 
remains in adverse i:)ossession for twelve years, A’s title is extinguished. 
B\it a’s title is only to the equity of redemption in the property and 
it is only that right that will be extinguished. The right of x in the 
property cannot be extinguished.” As was observed by their Lordships 
in Saynhasiva v. ^aghava,^^ “the title acquired by adverse possession 
for twelve years is only equivalent to that given by a parliamentary 
grant of the interest vesting in the party affected by the adverse 
- possession.” Where an order under s. 145, Criminal Procedure Code, is 
passed declaring one of the two parties to be entitled to and in exclusive 
possession of the property in dispute and no suit for possession by the 
other party is filed within the time limited by Art. 47 of the Act, his 
right is extinguished whether such right is for exclusive possession or 
for joint possession. 

The right that is extinguished cannot also be anything' ynore 
than the wroyigdoer purports to prescribe for. Thus, where, though 
the owner has absolute title to the property the adverse possessor 


(’37) 24 AIE 1937 All 300 (303) : 169 Ind Gas 125, Mt Jaidevi Kuari v. DaJcshini 
Din. 

(’16) 3 AIR 1916 Mad 990 (997, 998, 999) ; 39 Mad 811 ; 31 Ind Gas 412 (PB), 
Vyapuri v. Sonamma Dot. 

10. (’15) 2 AIR 1915 Mad 539 (540) : 25 Ind Gas 692, Vcnhataratnam v. Vcnka- 
taraviiah. (13 Mad 512 followed.) 

11. (’16) 3 AIR 1916 Mad 990 (997, 998, 999) : 39 Mad 811 : 31 Ind Gas 412 (FB), 
Vyapuri v. Sonamma Boi. (4 Suth W R 37 (PG) distinguished.) 

(’12) 17 Ind Gas 632 (634, 636) : 34 All 640 (DB), Nandan Singh v. Jumman, 
(9 Ind Gas 791 followed.) 

(’18) 5 AIR 1918 Cal 933 (935, 937, 938) : 44 Cal 425 : 37 Ind Gas 277 (DB), Pri/ya 
Said Dehi v. Bireshtvar Samanta. (3.3 Cal 1015 followed.) 

12. (’90) 13 Mad 512 (516) (DB). 

13. (’12) 15 Ind Gas 24 (25) (DB) (Mad), Deva&ikhamani Nataraja Desikar v. 
Muthiah Chetty, 

(’ll) 9 Ind Cos 285 (286) (DB) (Mad), Gangadharam Aiyar v. Sankarappa 
Naidu. 

(’37) 24 AIR 1937 All 300 (303): 169 Ind Ca.s 125, Jaidevi Kuari v. Dakshini. 
Din. 

(’35) 22 AIR 1935 Pat 164 (166, 167) : 14 Pat 424 : 155 Ind Gas 1094 (DB), 
Nando Kahar v. Bhup Narain Singh. (6 Cal L R 93 dissented from.) 

(’30) 17 AIR 1930 Nag 142 (143) : 26 Nag L R 160 : 122 Ind Gas 270, Jagat Bam 
V. Pitai. 

(’30) 17 AIR 1980 Cal 612 (614) : 128 Ind Gas 106 (DB), AtaU Sunarri v. Talib 
Hussain Mia. 

(’20) 7 AIR 1920 Mad 545 (545) : 56 Ind Gas 675 (DB), Solai Ammal v. Jogi 
Chetty. » 

See also Note 10 to Article 47. 
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Section 28 claims to Lc entitled only to a Ihnilcd interest, it is only such interest 

Note 6 of the owner that is extinguished by the operation of the section, and 

acijuirod by the wrongdoerd‘ On the determination of such interest 
the right of the true owner to possession will again come into opera- 
tiond’’ The (luestion wliether the person in possession prescribes for a 

14. (’30) 26 AIR 1039 Pat 387 (oOO) : 181 Ind Gas 777 (DB), Jagdish Chandra v. 
Pratai) Chandra. (Adverse possession of the right to the fruits and timber pro¬ 
duced in a forest.) 

(’30) 17 AIR 1930 Lah 504 (505) : 11 Lab 424 : 123 Ind Gas 276 (DB), Mahajan 
V. Mt. Purhho. ("Widow forfeiting widow’s estate but continuing to be in posses¬ 
sion for over twelve year.s after forfeiture — Possession after forfeiture completes 
her title to widow’s estate only.) 

(’28) 15 AIR 1928 Cal 130 (134) : 55 Cal 448 : 105 Ind Gas 647 (DB). Rnkeya 
Banu V. Nazira Bann. (If a person takes possession as mutwalli and holds 
possession on that basis he cannot afterwards turn round and say that the wakf 
being void he was in possession in bis own right and claim the property as his 
own as against the beneficiaries.) 

( 27) 14 AIK 1927 All 274 (276) : 99 Ind Gas 578, Tarif v. Phool Singh. (Forfei¬ 
ture of widow’s estate on remarriage — Widow continuing in possession after 
forfeiture—Her adverse possession can create title only to limited estate.) 

(’29) 16 AIR 1929 Dab 327 (328) ; 119 Ind Gas 238, Desa v. Bani. (Do.) 

(’25) 12 AIR 1925 All 369 (.370) : 86 Ind Gas 445, Uvirao Shigh v. Pirthi. (Do.) 

(’08) 35 Cal 470 (476. 477) : 7 Cal L Jour 499 : 12 Cal W N 636 (DB). Icharan 
Singh v. Nilmoney Balidar. 

(’05) 2 Cal L Jour 125 (136) (DB), Ishan Chandra v. Raja Raini’anjan. 

(’94) 18 Bom 507 (512) (DB), Vilhal Bowa v. Naragan Daji. (Uirasdar on inam 
estates in Bombay Presidency is only a tenant and adverse possession for the 
statutory priod by person claiming to be such niirosdar confers on him only the 
position of such a mirasdar and does not absolve him from liability to pay rent.) 
(’25) 12 AIR 1925 Cal 1189 (1191, 1192) ; 89 Ind Cas 747 (DB), Swarnamogi v. 
Sourindra Nath. 

(’12) 16 Ind Cas 960 (960) (DB) (Mad), Sundara Quritkkal v. Subramaniga Archa- 
kar. (The office of archaka of a temple and the properties appended thereto were 
usufructuarily mortgaged and the mortgagee continued in possession for the prescrip¬ 
tive period— Held that the mortgagee acquired only a usufructuary mortgagee’s 
right by adverse possession and not the absolute ownership.) 

(’33) 20 AIR 1933 Oudh 92 (93) : 7 Luck 320:141 Ind Cas 831 (DB), Mt. Parbati 
V. Ram Prasad. (Possession of former husband’s property continuing for more 
than twelve years—No assertion of absolute ownership—Only widow’s estate is 
obtained by adverse possession.) 

(’14) 1 AIR 1914 Nag 81 (82) : 10 Nag L R 35 : 23 Ind Cas 719, Shea Lai v. Sheo 
Rajia. (Person entering into possession as heir w’hich is necessarily a limited 
title—Very cogent evidence is nec^sary to show that she claimed to be in posses¬ 
sion as absolute owner.) 

( 16) 3 AIR 1916 Oudh 156 (158) : 34 Ind Cas 416, Sheo Narain Singh v. Bisai 
Singh. (Under-properietorof one land being in adverse posse-ssion of neighbouring 
land—Character of the possession must be taken to be that of under-propxTetorship.) 
[See also (’24) 11 AIR 1924 P C 121 (122) : 5 Lah 19*2 : 51 Ind App 171 : 80 
Ind Cas 788 (PC), Lajwanti v, Safa Chand. (Adverse possession of property 
belonging to third person, by Hindu widow claiming os her husband’s heir — 
Adverse possession enures to benefit of her husband’s estate and after her death 
the piopeity acquired by such adverse possession passes to her husband's heirs.)] 

15. (’08) 8 Cal L Jour 557 (559, 560) (DB), Raktoo Singh v. Siidhram Ahir. 
(When tenant takes possession of land outside bis tenancy, and processes to do so 
in his character as tenant, landlord is dispossessed in a limited sense-—Landlord 
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limited interest or for a full estate must be gathered from the facts Section 28 
of the particular case. Note 6 

Where the right to property is extinguished under this section, 
rights accessory thereto and inseparable from it would also be extin¬ 
guished. Thus, a right to propertj'^ includes a right to its joint 
enjoyment^^® and a right of survivorship is incidental to the right to 
joint possession of i^roperty, and where the latter right is extinguished 
by limitation the right to survivorship also will be lost.’^* A right to 
partition and recovery of a share cannot be claimed where the right 
to sue for joint possession is lost.'^^ Similarly, where the right to 
recover possession of land from a tenant is lost by the failure to sue 
for twelve years after the termination of the lease, the landlord 
cannot recover rent for any period after the extinguishment of his 
right to the property.It has been held that where the right to 
immovable property is extinguished under this section the right to 
recover rents and profits of the property even for a period prior to 
such extinguishment will be lost^" and that the extinguishment 
operates retrospectively in such cases. 

Where A and B were reversioners of a Hindu widow and A filed 
a suit against the alienee from the widow within twelve years of the 
death of the widow impleading B as a party defendant, but B filed a 

cannot eject him fiom actual possession, but he is notdeprived of proprietari/ posses¬ 
sion by receipt of rent.) 

15a. (’30) 17 AIR 1930 Nag 142 (143) : 26 Nag L R 160 : 122 Ind Gas 270, Jagat^ 
ram v. Pitai. (AIR 1921 Mad 24 relied on.) 

16. (’21) 8 AIR 1921 Mad 24 (25. 27) : 44 Mad 131 : 60 Ind Gas 583 (DB). 

Atchamma v. Bapiah. (9 M I A 539 (PC) followed.) 

16a. (’30) 17 AIR 1930 Cal 612 (614) : 128 Ind Gas 106 (DB), Atah Sunarri v. 

Talib Hussain. 

See also Article 47 Note 7. 

16b. (’35) 22 AIR 1935 Mad 377 (378): 157 Ind Gas 569 (DB), Ambalam v. Peria 
Karuppan. 

17. (’03) 26 Mad 410 (417) (DB), Rajah of VenUatagiri v. Isahapalli Subbiah. 

(’30) 17 AIR 1930 Nag 142 (143) : 26 Nag L R 160 : 122 Ind Gas 270, Jagatram 

V. Pitai, 

[See also (1863-66) 10 Moo Ind App 214 (218, 219) : 5 Suth W R (PC) 1 : 2 Sar 
119 : 1 Suther 602 (PC), Chundrabullec Debia v. Luckhee Debia. (Suit for 

possession barred_Suit for damages for use and occupation also barred although 

suit relates to period before the time when the suit for possession became barred: 

_The decision was one relating to the construction and application of cl. 3 

of Bengal Regulation II of 1805 and was based on the consideration, arising from 
the absence of any provision corresponding to S. 28, that unless it was held that 
a suit for damages for use and occupation could be barred if a suit for possession 
was barred by time the result would be that a person might go on suing year 
after year for damages for use and occupation although his right to sue for 
possession had become barred by limitation, because, (there being no provision 
corresponding to S. 28) his title to the property would continue although his 
right to sue for possession had become barred—It is doubtful if the decision can 
be held applicable to cases arising after the enactment of Section 28.)] 

17a. (’03) 26 Mad 410 (417) (DB), Raja of Venkatagiri v. Isakapalli Subbiah. 
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984 fxtinguishmekt of right to property 

28 -writtoii stiitc’Tncnt after twelve years claiming his share also against 

-9 the alii nee, it was held that S. 2S did not apply to the case, and that 

l',’s right was not extingnislied hy his not filing the suit for his share 
witliin twelve yearsd^ 

7. Inalienable property — Acquisition of title by adverse possession. 
_See Notes under Articles 142 & 144. 


8. Plea of title. — Where a plaintitf pleads title, it is not 
necessary for him to say that the defendant has lost his title by adverse 
j-tossession inasmuch as it is a matter of evidence.^ See also O. 6 R. 2 
of the Code of Civil Procedure, 

9. Onus of proof. — See Notes under Articles 142 & 144. 


18. (’29) 16 AIR 1929 Bom 345 (347) : 53 Bom 472 : 119 Ind Cas 656, Bayegavda 
JIanmantraya v, Bamlingappa Shidgavdappa. 

[See also (’09) 4 IudCas249 (251): 34 Bom 91,Narasiin1ia v. Vainan Venkatesh, 
(The right of a person, who did not himself bring a suit within the prescribed 
period cannot be extinguished by the operation of S. 28 of the Limitation Act i£ 
ho has been made a party (defendant) to a suit instituted by some other person 
within the period in which his right to the property in suit can be effectually 
determined.)] 

See also Note 21 to Article 141. 

Note 8 

1. (’01) 24 Mad 387 (396) : 28 Ind App 81 : 5 Cal W N 545 : 3 Bom L R 303 : 
7 Sar S19 (P C), Vasudeia Padhi Khadangat Garu v. Maguni Devan Bakshi 
MaJiapatndu Cani, 


0 


PART V. 

Savings and Repeals. 



Nothing in this Act shall affect 
„ section 25 of the Indian Contract Act, 

Savings* ' 

1872. 

(2) Where any special or local law prescribes for 
any suit, appeal or application a period of limitation 
different from the period prescribed therefor by the 
first schedule, the provisions of section 3 shall apply, 
as if such period were prescribed therefor in that 
schedule, and for the purpose of determining any 
period of limitation prescribed for any suit, appeal or 
application by any special or local law — 

(a) the provisions contained in section 4, 
sections 9 to 18, and section 22 shall 
apply only in so far as, and to the extent 
to which, they are not expressly excluded 
by such special or local law; and 

(h) the remaining provisions of this Act 
shall not apply.] 

*>[ (^5^] Nothing in this Act shall apply to suits 
under the Indian Divorce Act. 

Sections 26 and 27 and the definition of 
“easement” in section 2 shall not apply to cases 
arising in territories to which the Indian Easements 
Act, 1882, may for the time being extend. 

a. Sub-sections (1) and (2) were substituted for the original sub-section (1) 

of S. 29 by 8. 3 of the Indian Limitation (Amendment) Act, X of 1922. 

The original sub-section (1) was as follows:— 

29. (1) Nothing in this Act shall 

Savings, (a) affect the Indian Contract Act, 1872, section 25 ; 

(b) affect or alter any period of limitation specifically prescribed 
for any suit, appeal or application by any special or local 
law now or hereafter in force in British India. 

b. The original sub-section (2) was re-numbered fvs(3) by 8. 3 of the Indian 

Limitation (Amendment) Act, 1922 (X of 1922). 

c. The original sub-section (3) was re-numbered sji(4) ibid. 

• Act of 1877 : S. 6. 

6 When by any special or local law now or hereafter in force in British 

’ India, a period of limitation is specially prescribed for any 

Special aM U)cal appeal or application, nothing herein contained shall 

laws of limilaiion. effect or alter the period so prescribed. 


Section 29 



Section 29 
Note 1 
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Synopsis 


1. History of the section. 

2. Sub-section (1). 

3. Sub-section (2). 

4. “Expressly excluded.” 

5. “The remaining provisions of 

this Act shall not apply,” 

Other Topics 

from doci'oes in suits under 
Divorce Act—Prohibition in sub-s. (3) 
not applicable. See Note 7. 

Special or local law 

Civil Pro. Code. Sec Note 6. 

English statute.^. See Note 6. 


6. Special or local law. 

6a-Applicability of the Act to 
i periods fixed by the Civil 

j Procedure Code. 

7. Applicability of the Act to suits 

under the Indian Divorce Act 
— Sub-section (3). 

(misceUnneous) 

Letters Patents. See Note 6. 

Provincial Insolvency Act. SeeNoteG. 

Rules made by High Court. See Note 6. 

Suit for dissolution of marriage of 
person not governed by Divorce Act — 
Sub-s. (3) not applicable. See Note 7. 


1. History of the section. — Section 3 of the Act of 1859 
provitled tliat where a shorter period than that in*escribed by that 
Act was specially prescribed by any law^ in force for any suit, such 
shorter period should be applied and not the period provided by the 
Limitation Act. See the undermentioned cases^ where the provisions 


Act of 1871 : S. 6. 

6. When, by any law not mentioned in the schedule hereto annexed, and 

. , now or hereafter to be in force in any part of British India, 
Different periods ^ period of limitation differing from that prescribed by this 
of iimUation pres. especially prescribed for any suits, appeals or appU- 

ci ibed by oca I u . cations, nothing herein contained shall affect such law. 

And nothing herein contained shall affect the periods of limitation prescribed 
Appeals from de- for appeals from, or applications to review, any decrw, 
crecs of High Courts order or judgment of a High Court in the exercise of its 
on Original Side. original jurisdiction. 

Act of 1859 : S. 3. 


3. When, by any law now or hereafter to be in force, a shorter period of 
Shorter periodsof limitation than that prescribed by this Act is specially 
limitation, if pres- prescribed for the institution of a particular suit, such 
cribed by particular shorter limitation shall be applied notwithstanding this 
Acts, to prevail. Act. 


Section 29 — Note 1 


1. (T3) 19 Ind Cas 387 (389) : 37 Bom 231 (DB), Rangacharya Appacharya t. 
Dasacharya Sankhalpacharya. (Section 1 of Bombay Regulation V of 1827 not 
affected by limitation Act of 1859.) 

(1864) 1864 Suth W R Act X Eul 13 (13) (DB), Roy Kally Prosonno Sein v. Kisto 
Nund Dundee* 

(1864) 1864 Suth W R Act X Rul 116 (117) (DB), Sreemuity Dabee v. Nukee 
Sunnissa Bebee. 

(1864) 1864 Suth W R Act X Eul 120 (121) (DB), Poorneema Chowdhrain v, 
Rajehunder Roy, 

(1864) 1 Suth W R 349 (349) (DB), Ranee Asmedh Koomvtir v. Joykurun Ball. 

(1864) 1 Suth W R 67 (68) (DB), SioiAwr Sanaputty v. Gopaul Kishen Deo, 

(’73) 5 N W P H C R 30 (31) (DB), Mt. Nona v. Dhoomun Dass. 

(1864) 1864 Suth W E (Gap) 140 (141) (DB), Modhoosoodun Singh v. Rajah 
Peertee Bulluh Paul, 

(1864) 1 Suth W R 265 (265) (DB), W. Stephen v. Gasper. 

(1864) 1 Suth W R 131 (131) (DB), Nuttoo Nushyo v. Soodh Bewa, 

(’73) 10 Bom H C R 204 (206) (DB), Hari Bamchandra v. Fis/inw Krishnaji, 
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of the Limitation Act were held inapplicable in view of the special Section 29 
provisions of other laws. Note 1 

Section 6 of the Limitation Act of 1871, which corresponded to 
S. 3 of the Act of 1859, provided that where by any law not mentioned 
in schedule thereto annexed and in force in any part of British India, 
a period of limitation different from that prescribed by that Act was 
specially prescribed for any suits, appeals or applications, nothing 
contained in the Limitation Act should affect such law. That section 
also contained another paragraph providing that nothing contained in 
the Act should affect the periods of limitation for appeals from, or 
applications to review, any decree, order, or judgment of a High Court 
in the exercise of its original jurisdiction. 

Section 6 of the Act of 1877 omitted the second paragraph of S.G 
of the Act of 1871 , but re-enacted the other provisions of the section in 
a somewhat modified form. It provided that where by any special or 
local law in force in British India, a period of limitation was specially 
provided for any suit, appeal or application, nothing contained in that 
Act should affect or alter the period so prescribed. 

Section 29 sub-section (l) cl. (b) of the Act of 190S substantially 
re-enacted the provisions of section G of the Act of 1877. Clause (a) of 
sub-s. (1) and sub-ss. (2) and (3) (corresi)onding to the sub-ss. (i), (3) and 
( 4 ) in their present form) were newly introduced. 

In the interpretation and application of tlie provisions of S.G of 
the Acts of 1871 and 1877, and of sub-s. (i) (b) of S. 29 of the Act of 1908 
before its amendment in its present form, there was a conHict of 
judicial opinions. According to one view the general sections of the 
Limitation Act could not be applied to the periods of limitation fixed 
by the special or local laws.'*^ The reason give n in some cases for the 

(’74) 21 Suth W R 318 (320) : 1 Ind App 167 : 13 Beng L R 292 : 3 Sar 363 (P C), 

Mohumvied Duhadoor Khan v. The Collector of Bareilh/. 

(1864) 1864 Suth W R (Gap) Act X Rul 133 (134) (DB). Banec Surnomoj/ee v, 

Singhroop Bebee. , ,, , - 

(’73) 19 Suth W R 5 (7) : 15 Beng L R 60a (P C), C nnoda Pcnmul Mooherjee v. 

Krishto Cooviar Moitro. 

2 ('91) 18 Cal 368 (372) (FB), Nagendronalh v. Mathura MaJatn. (Beng.al Rent 
Act X of 1859—Section 14, Limitation Act of 1877, not applicable.) 

(’97) 20 Mod 476 (478) (DB), Ahkappa Nayanim Bahadur v. Sithala Naidu, 

(Madras Rent Recovery Act 1865—Section 12 of Act of 1877 not applicable.) 

(’99) 22 Mad 179 (181) : 8 Mad L Jour 265 (DB), Savibasivachari v. liaviasami 
Reddi. (Madras Rent Recovery Act—Section 4 not applicable.) 

(’17) 4 AIR 1917 Pat 565 (670) : 40 Ind Cas 13 : 2 Pat L Jour 402 (FB), Krishna 
Dayal Qir v. Abdul Oaf fur, (Bengal Land Revenue Sales Act, XI of 1859 — 

Section 6 not applicable.) 

(’09) 4 Ind Cas 70 (71) (Cal). Paivchkouri Ohosh v. Pran Gopal Mukerjee. (Bengal 
Land Revenue Bales Act— Section 7 not applicable.) 

(’15) 2 AIR 1916 Mad 1211 (1212) : 39 Mad 646n : 21 Ind Cas 696 (DB), Raja of 
^Piltapore v. Venkata Subba Rao. (Madras Estates Laud Act, 1908—Section 7 

does not apply*) 
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Note 1 


said view was that where tlic special or local law was a complete Code, 
reconr^o conW not be had to the sections of the Limitation Act; other 
cases supporled the view on the ground that, independent of the 
question whether the special or local law was a complete Code or not. 
the ell'cet of the application of the general provisions of the Limitation 
Act would be to “affect or alter” the period so prescribed. According 

( 01) 1 Oudh Cas 182 (188) (DB), Baghubar Dagal v. Slieo Charan. (Oudh Kent 
\ct, 1886—Section o not applicable.) 

("20) 7 AIR 1020 CaI 70 (70) : 54 In<l Cas 22S (DB), Khagendra Narayan Roy v. 

(Indian Registration Act, 1908,) 

("20) 7 AIR 1920 Cal 14 (15) : 47 Cal 300 : 54 Incl Cas 705 (FB), Kalimuddin 
Mollah V. Sahibtiddin MoUa. (Do.) 

(’03) 30 Cal 532 (535) : 7 Cal W N 550 (DB). Abdul Hakim v. Lali/unnessa 
Khatun. (This case held correctly decided by A I R 1920 Cal 14 (FB).) 

(’95) 18 Mad 99 (103) (FB), Veeramma v. Abbiah. (Indian Registration Act, 
1877.) 

(’90) 20 Mad 249 (250) : 7 Mad L Jour 94 (DB). Appa Rau Sanayi A$wa Ran v. 
V. Krishnamurthi. (Do.) 

(15) 2 AIR 1915 Mad 442 (443) : 23 Ind Cas 23 (DB), Suhramanian Pattar v. 
Kriahna Iyer. (Do.) 

("26) 13 AIR 1926 Nag 126 (127) : 89 Ind Cas 884, Faielal v. Mt. SiH. (Do.) 

(’18) 5 AIR 1918 Mad 213 (216) : 41 Mad 169 : 44 Ind Cas 805 (FB), Lingayya v. 
Chinna Narayana. (Provincial Insolvency Act, 1907.) 

(’15) 2 AIR 1915 Mad 360 (360) ; 25 Ind Cas 610 (DB), Duraisami Aiyangar v. 
Mcennl(shi$undara Aiyar. (Do.) 

(’16) 3 AIR 191G Mad 376 (377): 39 Mad 593: 30 Ind Cas 703 (DB), Sivaramayya 
V. Jihujanga Baiu. (Per Oldfield, J.; Sadasiva Aiyar, J., dissenting.) 

(15) 2 AIR 1915 Mad 1053 (1054) : 39 Mad 74 : 27 Ind Cos 144 (DB), Deva Rao 
V. Paravieshraya. (Provincial Insolvency Act, 1907.) j 

(’19) 6 AIR 1919 Cal 949 (950) : 47 Ind Cas 524 (DB). Gangadar Nanda v. 

Janakimoni Dasi. (Bengal Tenancy Act, 1885.) 

(’19) 6 AIR 1919 Cal 819 (821) : 46 Cal 199 : 47 Ind Cas 502 (DB), Secretary of 

State v. Sahib Narabi Hazra. (Do.) , .r>v « .. ^ i 

(’19) 6 AIR 1919 Cal 1001 (1002) : 46 Ind Cas 899 (DB), Secretary of State v. 

Lakhi Narain Das. (Do.) ^ 

(•18) 5 AIR 1918 Cal 278 (279) : 4-5 Cal 934 : 4-5 Ind Cas 228 (DB). Secretary of 

State V. Gangadhar. (Do.) « 

(’21) 8 AIR 1921 Cal 661 (671) : 66 Ind Cas 287 (DB), Secretary of State v. 

(Do.) 

(’14) 1 AIR 1914 Cal 46 (47) : 20 Ind Cas 760 (DB), Radhe Shyam Kar v. Dxna 

Bhandhu Biswal. (Do.) ^ 

6 AIR 1919 Oudh 349 (350) : 52 Ind Cas 643 : 22 Oudh Cas 147 (DB)» 
Ravi Deo v. Dy. Commissioner. SuUanpur. (U. P. Land Revenue Act, 1901.) 
(’18) 5 AIR 1918 Oudh 99 (100) : 43 Ind Cas 473, Nurut Hassan v. Sarju 
Prasad. (Do.) 

(’10) 5 Ind Cas 884 (886) : 34 Mad 505 (FB), Baker v. Secretary of State. 
(Madras Forest Act, 1882.) 

(’81) 3 Mad 92 (94): 5 Ind Jur 242 (DB), Thir Singh v. Venkataramier. (Madras 
Boundary Act, 1860.) 

(’76) 1 All 254 (255) (DB), Tivialkuari v. Ahlakh Rai. (Section 15 of Act of 1871 
does not affect period fixed by Act XVIII of 1873.) 

(’89) 1889 Pun Re No. 86, Buta v. Ralla Ram. (Punjab Courts Act, 1884, as 
amended in 1888.) 
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to the second view, the general provisions of the Limitation Act would 
be applicable to periods prescribed by the special or local law if such 
laws were not complete Codes in themselves, the reason given being 
that the words “affect or alter” related only to the period prescribed 
and not to the computation of such period.^ 


Section 29 
Note 1 


<’ll) 11 Ind Gas 34 (35) (Lab). Katara v. Arjan Singh. (Punjab Land Alienation 

AIE 1923 Nag 306 (307) : 73 Ind Cas 1021 (DB), Lakshman v. Kcshao 

Ran (Central Provinces Land Revenue Act, 1917.) 
rial’s AIR 1918 Sind 50 (52) : 11 Sind L R 106 : 45 Ind Gas 168, Mossaji 
^Ahvtad d Co. v. Asiatic Steam Navigation Co., Ltd. (Karachi Port Trusts 

<'80)*4^^cfl^50 (52) : 2 Cal L R 543 (DB), Pnrran Chunder Gliose v. Mutty Lall. 

pif365 (366) : 59 Ind Gas 179 (DB), Deohi Lai v. Ramanand 

/’ 21 )^ 8^^IR^1921 Lah 26 (27) : 61 Ind Gas 327 : 2 Lab 127 (DB), Dyal Singh v. 
^ Budha Singh. (Lahore Letters Patent and Higbt Court Rules.) 

(•98) 21 All 22 (24) : 1898 All W N 151, Muhammad Ilusen v. Muzaffer Huscn. 

Cimrind 01^75^21753)^? 10 Oudh Gas 103 (DB). Ighal Narain Pandit v. Babu 
Sinah. (Oudh Rent Act, 1886.) 

/ /^rt\ A T 1 faa ft 79 (8731 (Mad), E. Distilleries d Sugar Factories Ltd. v. 

< sZTn^i kU’ Co., LUl. (Indian Con.panics Act, VI ol 

<■02^24 All 402 (412, 419) : 1902 All W N 99 (FB). Udit Upadhia v. Imam 
^ Bandi Bibi. (Indian Registration Act, III of 1877.) 

[See (’74) 22 Suth W R 17 (21) : 13 Beng L R 445 (DB). Thahoor Kaiyilnath v. 

The Government.'] 

(See also ('16) 3 AIR 1910 Mad 41.5 (420) : 29 Ind Cas I6» (UU) Italua Ba. s: 
0^1 Ajig,,ee of Madras. (Liuntalion Act Las no apphcat.on to six^cal 

piMcdure provided by Presidency Town.s Insolvency Act.)] 

3 ('12) 10 Ind Cas 149 (153) : 34 All 496 (FB), IJropadi y Hi, a Lai. (Api«al 
under the Provincial Insolvency Act, 1907_Scction 12 uppLcd _ Ovorrul.ng 11 

cot 2 o“lnTca 8 258 (2.59) : 9 Nag L B 91. Oanga Ita,a v Rnmc/m.ul. n. (Appeal 
unLr Provincial Insolvency Act. 1907_Sections 5 and 12 applied.) 

<•16) 3 AIR 1916 Lah 307 (308) : 33 Ind Cas 730, Ram Kuhen v. Ml. L mrao 

{•m's *Cal *314 (316, 317) (DB), Golachand Nowlukha v. Ki itso Chnnder Pass. 
(Bengal Bent Act, VIII of 1869.) 

(•80) 6 Cal 303 (308) (DB). Parbuitinaih Ray v. _ . 

(•81 7 Cal 690 (693) (DB). Khoshelal Mahton v. Ounesh Ou t. (Do.) 

(’05) 9 Cal W N 1025 (1026) (DB), Mari Mar Lai v. Gunedar Pershad. (Bengal 

raors^clillo aD2)l4 Cal L R 371 (DB), Beharilall Mookerjee v. Mungola Nath 
Mookerjee. (Bengal Rent Act. VIII of 1869.) 

<■16) 8 AIR 1916 Mad 1093 (1097) i 38 Mad 92 i 18 Ind C- 817 (M) Srinitosn 
' llinaar v. Secretary of State. (Madras Revenue Recovery Act. II of 1864.) 

a ATTl 1918 Lah 372 (873) : 46 Ind Cas 588 : 1918 Pun Be No. 89, Waryam 
‘ (Provincii, Insolvency Act, 1907, is not a compleU Code.) 

(• 02 ) 1902 All W N 34 (84. 36). Joti Sarup ’c Bamchandar Ss^h. (N. W. P. 
^ Bent Act, XII of 1881, is not a oompleU Code—Section 19 applied.) 
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Section 29 By tin- Indian Limitation (Amendment) Act, x of 1922, sub-ss. (l) 

Notes 1-2 and were substituted for the old sub-s. (l), and sub-ss. (2) and (3) 

■ueic renumbered as (3) and (4). This amendment has now set the 
conflict at rest. The words “affect or alter’’ have been deleted, and 
(ho extent and applicability of the several general provisions of the 
Act, to tile periods in-escribed by the special or local laws, specifically 
laid down.^ 

2. Sub-section (1),—Section 20 of the Act of 1871 corresponding 
to the present S. 10, provided ijiter alia that no promise could take the 
case out of the operation of the Act unless it was, before the expiration 
of tlie ]n-escribed period, made in writing signed by the person to be 
cliarged therewith or by his agent. Section 25, sub-s. (3) of the Contract 
Act which was enacted in 187*2 provided, however, that a promise to 


pni) 23 All 277 (*279, *281) : 1901 All W N 72 (DB), Beni Prasad Kauri v. 
jyJiaiaUa Bai. (N. \V. P. Kent Act, XII of 1881, is not a complete Code.) 

('93) 20 Cal 264 (268) (DB), Oirjanath Rou v. Ram Narain Das. (Bengal Public 
Demancls Recovery Act, VII of 1880.) 

( 87) 10 Mad 210 (211) (DB), Reference tinder Section 39 of Act V of 1662, Forest 
Act. (Appeal under S. 14 of Madras Forest Act, 1882—Section 5 applied.) 

(’88) 12 Mad 1 (5) (DB), Seshama v. Sankara. (Suit under Section 25. Madras 
Boundary Act, 1860—Benefit of S. 14 allowed.) 

(’88) 12 Mad 467 (471) (DB), Kullayapya v. Lakshmipathi. (Suit under S. 78 of 
Madras Rent Recovery Act, VIII of 1865—Benefit of S. 14 given.) 

(’93) 3 Mad L -Tour 2.55 (258) (DB), Iswara Patter v. Karuppan. (Suit under 
Madras Revenue Recovery Act, II of 1864 — Section 18 applied.) 

(’91) 14 Mad 365 (372) (DB), Mahadevi v. Vikrama. (Appeal to Governor-in- 
Council under Madras Act, XXIV of 1839—Benefit of S. 12 given.) 

(’92) 2 Mad L Jour 217 (219); 16 Mad 344 (DB), N. Bam Row v. X. R. Fernand. 
(Appeal to District Judge under Madras Bent Recovery Act, VIII of 1865—Benefit 
of Section 12 given.) 

(’84) 8 Bom 529 (531) (DB), Gurucharya v. President of the Belgaum Town 
Municipalities. (Section 14 applied to a suit under S. 86 Bombay District Munici¬ 
pal Act, VI of 1873.) 

(’81) 8 Cal 910 (911) : 10 Cal L R 333 : 7 Ind Jur 84 (DB), Nijahutoolla v. Wazir 
*4H. (Registration Act, III of 1877.) 

(’05) 28 All 48 (49) : 1905 All W N 175 : 2 All L Jour 714 (DB), Suraj Bali 
Prasad v. H. E. Thomas. (Do.) 

(’90) 1890 Pun Re No. 74 (FB), Nigahya v. Ballun Mai. (Do.) 

(’93) 1893 All W N 117 (117) (DB), Pern Kumvar v. Imrat Kunwar Zemindar. 
(N. W. P. Rent Act, XII of 1881.) 


(’91) 14 Mad 404 (405) (DB), Abdool v. Mahamed. (Appeal under Insolvency Act 
filed on day when Court reopened after vacation — Held, appeal was not time- 
barred.) 


[See (’19) 6 AIR 1919 All 274 (275) : 51 Ind Cas 113 (DB), Bhairao Prasad v. 
S. P. C. Dass. (Question not decided but principle approved.)] 

[Set; also (’14) 1 AIR 1914 Oudh 255 (255) : 17 Oudh Cas 254 : 25 Ind Cas 703, 
Binda Parshad v. Ram Bhajan. (Section 4 applies to appeals under Oudh Rent 
Act by virtue of S. 119A of that Act : NOTE—After the amendment S. 4 would 
apply for another reason also viz., that its application has not been expressly 
excluded by the Act,)] 


4. See (’39) 26 AIR 1939 All 403 (410) : 183 Ind Cas 242 : ILR (1939) All ^7 
(FB), Burag Pal Singh v. Pancham Singh.. (Per Iqbal Ahmad, J.—Necessity 
for amendment explained.) 
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pay a barred debt was good and enforceable.^ This would seem to 
have given room for the contention that the two provisions were 
contradictory to each other. Section 19 of the Act of 1877 deleted the 
word “promise” from the section. But it was still possible to argue 
that that section contradicted s. 25 of the Contract Act, inasmuch as a 
promise to pay a barred debt was valid while an acknowledgment 
(which has been held to imply a promise to pay), would not be valid if 
made after the prescribed period. This sub-section has been introduced 
in order to make it clear that the substantive provision in s. 25, sub-s.(3) 
of the Contract Act is not affected by any provisions of this Act. At 
the same time, this sub-section does not preclude S.25 of the Contract 
Act from being construed in such a way as not to conflict with the 

provisions of this Act. 

See also section 19 Note 9. 


3 Sub-section (2). —This sub-section is only an enactment of 
the eeneral principle enunciated by the maxim generalia specialibus 
non derogant — general words do not derogate from the special. It 
accordingly provides that where a special or local law provides for any 
suit, appeal or application a period different from the period prescribed 
therefor by the first schedule, the provisions of the Limitation Act 
will not apply except to the extent expressly specified in this section.^ 


Note 2 


See the undermentioned cases : 

■78) 4 Cal 500 (508): 3 Cal L R 554(DB), lleera hall Mokl^opadJuja v. Dhunput. 
■21 0 AIR 1921 Pat 29 (29, 30) : 60 Ind Cas 514 : 6 Pat L Jour 121 (DB), Bam 
Bahadur Singh v. Damo<Iar Prasad Singh, 

• 77 ) 1 Bom 590 (592) : 1877 Bom P J 74 (DB), Bfighoji Bhikaji v. Abdul 

268 (270) : 5 All L Jour 274 ; 1908 All W N 129 (DB), Gobind Das 
Sariu Das (In order to come under Section 25 (3), there must be a distinct 
promise to pay and not a mere acknowledgment which may imply a promise.) 

■151 2 AIR 1915 Cal 186 (187) : 25 Ind Cas 89 (DB), Debi Prosad v. Bam 
nhulam ISorkhol showing merely balance due and not containing promise 
to pay within the meaning of S. 25 (3) cannot be relied on to recover time-barred 

debt entered therein.) 

iee also Note 9 to Section 19. 

Note 3 

I (•401 27 AIB 1940 Cal 113 (113): ILR (1939) 2 Cal 358 : 187 Ind Cos 301 (DB). 

Bairoaa Khatun v. Province of Bengal. (Suit to recover [lOBscssion of 
land claim^by plaintiff as raiyat is governed by S. 184. Bengal Tenancy Act. and 
not by 8. 3 or 8. 29 of thia Act.) 

•401 27 AIB 1940 Mad 819 (820), Venkata Suryanarayana v. Tirupatayya. 

‘ (Madraa Bcarda Act _ Suit for recovery of eesa under 8. 89 - Suit falla 

under 8 77 Madras Estates Land Act—LimiUtion for suit is governed bySeb. A, 
Art 8. Madras Estates Land Act — Limitation Act does not apply.) 
casl 26 AIB 1988 All 213 (215) : 175 Ind Cas 20. Fakhruddin Husain v. Abdul 
Wahid (Provisions of the Indian Limitation Act do not govern suits and appli¬ 
cations provided for by the Agra Tenancy Act.) 

(•371 24 AIB 1937 Cal 587 (689) : 173 Ind Cas 540 ; ILB (1937) 2 Cal 631 (DB), 
Wuns/ii Alauddin Ahammed v. Tomuuddin Ahammed. 


Section 29 
Notes 2-3 
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Section 

Note 


29 


Spr-iion is oxpres.-lv luentioned as being applicable to such cases^ 
ami con<.iu. mlv eveiy =uit, appeal or application for which a period 
of limitation is prescribed by a special or local law, must be dismissed 
if it is made or filed after the prescribed period, even though limitation 
is not sot up as a defence.^ Sections i, 9 to 18 and 22 would apply to 
sucl. cases only in so far as and to tlie extent to which they are not 
e.rpresUu excluded by such special or local law.^^' (see also Note 5.) 

pac) 23 AIR 193G Rung 501 (502) : 14 Rang 728 : 166 Ind Cas 148 (DB), BatMal 
Jamnadas v. P,a<jjcc. fSpecial rule of limitation held nUra vires; hence Limita- 

lion Act applied.) . , ,r 

(■■11) 18 UR 1931 Sind 55 (55) : 131 Ind Cas 181, Secretary of State r. Munici- 
valit,i of Karachi. (Suit l,y Secretary of State against Municipality for damag^ 
— S. 167, Bombay District Municipal Act, III of 1901, applies m preference to 

[Sec also p07) 30 All -U (46) : 4 All L Jour 713 : 1907 All W N 282, Banwari 
Lai V. Gopi. (Section 199, Agra Tenancy Act, II of 1901.)] 

2. (‘29) 10 AIR 1929 Nag 185 (190) : 116 Ind Cas 427 (DB). Kawdu v. Berar 

[See also (’29) 10 AIR 1929 Mad 490 (491) : 119 Ind Cas 318, Chandramaule- 
swara Prasad v. Payayya. (Provisions of Limitation Act made 
S. -211 (2), Madras Estates Laud Act, are subject to operation of S. 210 and tne 

periods limited by tlie schedule in Madras Act.)] 

3. ('33) 20 AIR 1933 Cal 132 (133) : 60 Cal 618: 142 Ind Cas 280 : 

‘209 (DB), Manmatha l^ath Biswas v. Emperor. (Section 33 (2), Bengal B 

gency Powers Ordinance, 1931.) t n n ^on 

(’24) 11 MU 10*24 Oudh 1*27 (128) : 20 Oudh Cas 324 : 73 Ind Cas 127 (D ), 

S. 18-A waiver of the question of limitation under any special oi local law is no 

longer permissible.) 

Sec also Note 23 to Section 3. 

3a. CdO) 26 AIR “efed^Est^^ '' 

(■39^2? Oudh 227 ( 229 ) : 14 LucE 694 : 183 Ind Cas 382 (DB), ATaaim 

Husain v. iL"; ^'? 7 “ 7 'ind cL 798 (DB), DinesH Chandra v. 

%!ndTc^^aZra: (Section 2 V applies to application under S. 26F of Bengal 

Tenancy Act.) 377 ^ Balkisan 

%Hh%^mlnupra7ad. (Section 4 applies to application under S. 54, Provincial 

Insolvency Act.) 138(DB).Bam Dass 

^ v®CW.e^?Lal (S““°n 4 appHes' to application under section 12 (2) of the Oudh 

Courts Act.) _ - _ gg ^35. ^3,j 545 (ug) Chhagan- 

Zhtlfall Municiyality ofThana. (Section 167, Bombay District Municipal 
A 4. iQAi S 15 (2) applies.) 

•cts 26 AIB 1938 Cal 782 (784) : 60 Cal 970 : 148 Ind Cas 15 (DB), Midna^re 
^■zlniJari Co. Ltd. v. Priyabala Dasee. (Section 18 apphes to application 
under S. 174 (3), Bengal Tenancy Act, as amended m 1928.) 

.(’29) 16 AIR 1929 Lah 170 (170) : 117 Ind Cas 881 (DB). Mahomed Hayat Ha^ 
Muhammad Sardar v. Commissioner of Income-tax, Punjab and N. W, E. P> 
(Application under S. 66 (3), Income-tax Act, 1922 — S. 12 ap^ies.) 

.(’30) 17 AIB 1930 Pat 14 (IS) : 122 Ind Cas 810 : 9 Pat 172 P®)* Mo/ian Lai 
Hardeo Das v, Co)H 2 ?iissio?ier of Income-tax, Bihar and Or\ssa. (Do.) 



